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B.  C.  A.  17 

2622 

2797 

2216 

251 

2784 

2787 

2804 

2733 

2647, 2648 

2783 

1617 

266 

653 

2209 

B.  C.  A.  5 

2798 

2661 

1986 


B.  C.  A.  3 
2456 

632 
2057 
2774 

470 

2795 
43 

2739 


Aeronautical  Equipment  (Inc.) 

AlvordA  Swift 

Aluminum  Castings  Co.,  The 

American  Can  Co.  (rehearing) 

American  Sash  &  Door  Co 

Atchison,  Topeka  &  Santa  Fe  Ry.  Co 

do I 

do 

Atlantic  Coast  Linis  R.  R.  Co 

do 

do 

Aurora  Door  Hangier  A  Specialty  Co. 

Austem,  Lester  (rehearing) 

Baker,  Chas.,  Co. 

....do 

Beal-Burrows  Dry  Goods  Co 

Bethlehem  Shipbuilding  Corp 

Bethlehem  Steel  Oo 


Biggam  Trailer  Coip. 
Braden  Copper  Co... 


Brady,  F.  A.  (Inc.) 

Breese  Aircraft  Co.  (Inc.). 


Brewster  &  Co 

Bridgeport  Brass  Co.  (rehearing) 

Brookshire,  Mrs.  L.  R 

Buckman  &  Pritchard  (reconsidera- 
tion). 

Bumgardner,  J.  C 

Burdette  Manufacturing  Co.  (rehear- 
ing). 

Bums,  W.N.  &  S.  P. 


Brass  rods 

Work  on  heating  plant. 

Aluminxun 

Firing  locks 

Airplane  propellers 

Water  line 

Construction  of  sump. . 

Construction  of  track. . 

Use  of  equipment 

Construction  of  tracks  . 

Construction  of  track. . 

Hardware  for  doors 

Raincoats 

Wool  trousers 

do 

Olive- drab  duck 

Steel  bars 

Blocking  shell  for  trans- 
portation. 

Trailers 

Moving,  boring,  and 
turning  mill. 

Chin  Chin  chocolate 

Penguins  and  spare 
parts. 

Airplanes 

Increased  wages 

Wool 

Rutile 

Wool 

Cotton  mop  heads 

Wool 


577 
327 
554 
896 
121 
523 
525 
545 
268 
558 
518 
547 
343 
412 
1012 
176 
710 
440 

581 
395 

234 

884 

119 

21 

507 

815 

576 
317 

266 
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2789 
2012 

2255 
B.  0.  A.  6 
1491 
2428 
2663 
2731 

1534 

456 

2480 

1702 

B.  C.  A.  2 

2765 

2767 

2309 

2310] 

295 

1683 

B.  0.  A.  7 

2673 

726 

1991 

2674 
2762 
2680 
2682 

2683 
2021 

2431 
2568 
2158 

2748 

2665 
2609 
2381 


Cage,  Day 

California  Prune  &  Apricot  Produ- 
cere  (Inc.). 

C.  &  C.  Raincoat  Co.  (rehearing) 

Canton  Clothing  Manufacturing  Co. . . 

Carey,  Philip  Co 

Carlisle  Commiasion  Co 

do 

Central  Construction  Co.,  The , 


Wool.. 
Prunes. 


Central  Engineering  Co 

Chalmers  Knitting  Co 

Chamberlain  Machine  Works 

Chesapeake  &  Potomac  Telephone  Co . 

Classic  Mills  (Inc.) 

Clayton,  F.  E 

Clayton,  B.J 

Cleveland  Crane  <Sc  Engineering  Co. 
(rehearing). 

Cleveland  Machinery  &  Supply  Co. 
(reconsideration) . 

Coconut  Plantations  Co 

Cohen,  Charles 

Colebank,  Geoige 

Collier  Manufacturing  Co 

Colt's  Patent  Fire  Arms  Manufactur- 
ing Co. 

Concrete  Steel  Qo 

CowellACo 

Crane,  J.  V 

Detroit  Copper  &  Brass  Rolling 
Mills. 

do 

DuPont  de  Nemours,  E.  I.,  Co 


Raincoats 

Olive-drab  twill 

Fiber  wall  board 

Increased  freight  rates. . 

Forage 

Attorney's  fees  and  re- 
pair charges. 

Construction 

Cotton  undershirts 

75-millimeter  shell 

Branch  exchange 

Brown  Osnabuig 

Wool 

....do 


^Sheli  forgings 

Gun-boring  lathes. 

Castor  beans 

Bleached  duck 

Wool 

Undershirts 

Increased  wages. . . 


Steel  bare 

Wool 

do 

Round  brass  rods. 


.do. 


.do. 
.do. 


Eastern  Malleable  Iron  Co. 
Eastern  Steel  Co 


Eclipse  Stove  Co 

Edison  Storage  Battery  Co. 
Eikenbeiry-Fitzgerald  Co. . 


Fabrics  for  protection 
from  poison  gases. 

Explosive  tests 

Drop  bombs 

Screened  gas  coal 

Low  phosphorus  iron 
ore. 

Liberty  kitchen 

Storage  batteries 

Straw  and  bran 


575 
191 

983 
224 
389 
334 
174 
589 

844 
595 
242 
531 
131 
507 
507 

94 


607 
141 
498 
461 
875 

340 
610 
498 
478 

488 
445 

1016 
868 
179 
612 

27 

13 

227 
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Page. 

.  476 

Kliflhi^witz.  Jacob.  Co 

Decision  of  Secretary  of 

War. 
Castor  beans 

760 

2666 

Eepaillat.  Eliseo 

302 

504 

FaiiyrhiW.  Shermftn  M 

Aerial  camera  shutter  . . 
Spiral  puttees 

746 

246 

Fanagut  Textile  Manufacturing  Co. 

(reconsideration). 
FellowB  Medical  Manufacturing  Co. . . 
Ferber,  J 

627 

2504 

Benzvl  acetate 

870 

2685 

ConYalescent  suits 

Traveling  expenses 

Freight  and  insurance 

chaxges. 
Liberty  engine  parts... 
Duck 

419 

2566 
2619 

Feigus  Motors  of  America  (Inc.) 

Firestone  Tire  &  Rubber  Co 

230 

282 

2638 

Ford  Motor  Co 

134 

642 

Foster  ft  Stewart  (3o 

811 

2443 

Foundation  Co 

Meal  tickets 

783 

2501 

do 

C  0  n  St  ruction,  Tully- 
town,  Pa. 

Increased  labor  cost 

War  taxes 

198 

2223 

Four  Wheel  Drive  Auto  Co 

906 

2740 

€rarfoid  Motor  Co 

1025 

2530 

General  Fire  Extinguisher  Co 

Genf^ml  Manufacturing  Co 

Recoil  devices 

618 

2613 

Waste 

329 

2614 

do 

do 

266 

2135 

GDsonite  Construction  Co 

Construction     aviation 

field. 
Unner  leather 

273 

576 

Graton  ft  Knight  Manufacturing  Co. . 
Grimes  ft  Cone 

764 

2769 

Wool 

607 

2082 

VTwMiBrofl ,  ...   

Jam 

11 

2732 

TTaebl  Bros 

Wool 

620 

2775 

Hale,  Will 

do 

607 

2246 
2750 

Hamilton,    Carhartt    Cotton    Mills 

(Ltd.). 
HammftT,  W.  G 

Coats  and  trousers 

Walnut  lumber 

90 
662 

30 

Heidelbersr.  Wolff  ft  (3o 

Dedsbn  of  Secretary  of 

War. 
Wool 

721 

2766 

Herring.  August. ..,..,^.. 

607 

2773 

Herring,  A.  0 ,,,,,, 

do 

607 

2737 

Hwrtf^r.  Yoxinir. 

do 

671 

2690 

Hise,  Bert 

do 

172 

1461 

Horowitz  ft  Moakowitz. . - 

Olive-drab  breeches .... 
Motor  cars 

911 

16261 

Hudson  Motor  Car  Co 

398 

1627J 
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297 

1563 

B.  C.  A.  10 
2669 
2760 


2771 
2684 
2763 
2372 
2498 
2625 
2803 
1548 
2689 
2356 
1818 
2368 

2576 

2786 
2619 
2520 
2796 
2507 


Indtistrial  Engineering  Co. 


International  Harvester  Co.  (rehear- 
ing). 

Interstate  Grocer  Co 

Ireton  Bros 

Ives,  Hanlon  ft  Lewis 


Jones,  E.  M 

Kansas  City  Structural  Steel  Co 

Knox,  Henry 

Langenbeig  Bros.  Grain  &  Hay  Co. 

do 

Lehigh  Valley  R.  R.  Co 

Leonard  &  Smith 

Levy  Overall  Co 

Ley,  Fred  T.,  &  Co 

....do 

Liberty  Iron  Works 

Littauer  Bros 


Livezy,  John  R. 


Li\dng8ton,  A.  V 

Long,  R.  H.,  Co 

do 

Lyckman,  J.  E.^  &  Theo  . . 
McCabe,  W.  Gordon,  ft  Co. 


B 


2770     McWilliams,  0.  O 

1915     Maddox  Table  Co 

2533     Maritime  Manufacturing  Co.,  The... 
Marlin-Rockwell  Corporation 

2357     Marsh  Market  Canning  Co 

373     Mayehoff,  M.  N.,  A  Co.  (Inc.) \ 

197     Melville-Corbett  Co I 

1732     Mendelson,  A.,  4  Bros,  (rehearing)..! 

2749     Messier,  A.  C,  Co ! 

2558  I  Midvale  Steel  ft  Ordnance  Co 

737  ;  Mill  Products  Corporation 

C.  A.  13  j  Miller,  H.,  ft  Co 


Decision  of  Secretary  of 

War. 
Motor-truck  chasses 


Evaporated  milk , 

Onions 

Heating,  plumbing,  and 
refrigeration  at  Camp 
Knox. 

Wool 

Structural  steel 

Wool 

Hay 

do 

Railroad  siding 

Wool 

Overalls 

Premium  on  bond 

Contractor's  bond 

Supplies  and  labor 

Decision  of  Secretary  of 
War. 

Construction  of  pipe 
covering. 

Wool 

Gas-mask  knapsacks 

do 

Wool 

Lighterage  and  demur- 
rage. 

Wool 

Propellers 

Facilities 

Increased  wages 

Tomatoes 

Increased  facilities 

Acetate  of  lime 

Wool  trousers 

Cartridge  clips 

Shell  steel  forgings 

Ship  and  tank  plates — 

Gray  gauze 


716 

1 

186 
350 
377 


507 
1002 
573 
772 
768 
392 
575 
728 
622 
738 
92 
69a 

300 

507 
796 
803 
575 

787 

573 
357 
626 
848 
163 
109 
735 
1007 
504 
124 
55 
540 
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Name  of  claimant. 

Subject  matter. 

Page. 

2099 
1767 

Minneapolis  Steel  &  Machinery  Co., 

employees  of  the. 
Moael  Steam  Laundry 

Increased  wages 

Dry-cleaning  plant 

Bromate  free  chlorate.. . 

Liquidated  damages 

Snark  dIucts 

836- 
154 

2641 

MonrnoiitH  Ol^eTPical  Co  . . .    . .     ... 

23^ 

2454 

MoTfirap  EpiripeenT^ir  Co 

37 

2659 

Moder,  A,  R.,  Co 

lose 

2635 

Mueller,  H.,  Grain  Co 

Prairie  hay 

354 

1248 

Mueller  Metals  Co - . . 

Brass  tubing,  erection 

of  mill. 
Waste 

648 

2461 

285- 

258 

Natkmal  Enameling  and  Stamping 

Co.  (rehearing). 
New  York  Central  R.  R 

Kettle  inserts 

6^ 

2604 

Removal  of  spur  tracks.. 
CrosB-overB-.- 

5a 

2605 

New  York  Central  R.  R.  (rehearing).. 
New  York  Central  R.  R 

501 

2606 

Construction  of  track. . . 

Railroad  facilities 

Cartridge  cases 

659 

2800 
2258 
2060 

N.  Y.  <6  P.  R.  R.  Co 

New  York  Air  Brake  Co 

1031 
1019 

2686 

Nixon,  W.  T 

Wool 

189 

2618 

Northwestern  Furniture  Co 

PftcTting  box^  ......... 

247 

2610 

O'Brien,  F.  L 

Increased  costs 

995> 

748 

Omnia  Commerrial  Co 

Ship  and  tank  plates  . . . 
Wool 

55^ 

2772 

Parker  &  Alexander 

507 

2794 

Patterson,  Wm 

Use  of  automobile 

Railroad  niding 

374 

2493 

PAn-nflvlvanift  Railroad  Co. 

70a 

2514 
686 

Pennsylvania  R.  R.,  Eastern  Lines. . 

Pen  tucket  Narrow  Fabric  Mill^ 

do 

Passenger  equipment. . . 
Twill  webbing 

1033 
774 

2304 

do 

781 

2750 

Pcnrod  Walnut  &  Veneer  Ck) 

Peny,  Wm.  B.,  Electric  Co 

WaJnut  himber 

552 

2660 

Electric  pumping  equip- 
ment. 
Water  boxes 

466 

2562 

Pf au  Manufacturing  Co 

722 

2698 
2700 

Piedmont  &  Northern  Ry.  Co 

do 

Construction  of  station . . 
do 

292 
29a 

2704 

do 

do 

296 

2705 

do , ,.. 

do 

294 

2706 

do , 

Construction    of    spur 

tracks. 
Construction,  T  u  1 1  y- 

town,  Pa. 
War  taxes 

249 

2501 

Philadelphia  Boiler  Works 

19a 

2754 

Pierce  Arrow  Motor  Car  Co 

986 

2764 

Price  &  Trammell 

Wool 

507 

2615 

Price,  W.  B.,  &  Ben  F.  Vogt 

Waste 

251 
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Subject  matter. 


Page. 


2616 


2687 
2559 
2470 
2681 

2499 
1523 

1553 
1502 
66 
2668 
B.C.  A.  14 
2761 
1537 

2066 
1664 

2536 
2537 
2627 
2656 
2654 
2655 
1679 
514 
2719 
2576 

2275 
B.  0.  A.  1 

2822 

1881 
2642-2645 

2541 
341 


Plxxlucts  Manufactuiing  Go. 

Ran,  G.  C 

Ratto,  A.  M 

Rauh  <&  Mack  Shirt  Go 

Raymond  Englneeiing  Co. . 
Reed's,  Jacob,  Sons  (Inc.). 


Regenstein-Veeder  Co 

Remington    Anns   Union    Metallic 

Cartridge  Co. 

....do 

Republic  Iron  &  Steel  Co 

Rexach,  Benitez  F.    (rehearing) 

Riverside  Metal  Co 

Robertson,  L.  F.,  &  Sons  (Inc.) 

Roesner,  C.  F 

Russian  Remington  Rifle  Contract 

Trustees. 

do 

R.U.  V.Co 


^Salisbury  Wheel  &  Axle  Co. 


Seaboard  Airline  Ry.  Co. 

do 

do 

do 


Seaboard  Chemical  Co. 
Sears,  Roebuck  d  Go. . 

Sinclair,  G.  K.,  jr 

Skinker  &  Garrett 


Smith,  A.  P.,  Manufacturing  Go 

Smith,  PhilipP 

Soderling,  Walter  (Inc.) 

Southern  Aircraft  Co 

Southern  R.  R.  Co 

South  Texas  Lumber  Co 

Specialty  Knit  Goods  Manufacturing 
Oo.    (rehearing). 


Waste 

Wool 

do 

Flannel  shirts 

Quadrant  lights 

Bonus  on  coats  and 

breeches. 

Targets 

Machine  guns,  pistols, 

and  Pederson  devices. 

French  machinery , 

Projectile  steel , 

Road  construction 

Brass  sheets 

Leather  belly  centers... 

Wool 

Small  arms 


Machinery  contracts 

Acellos   dope   for   air* 
planes. 


Adapters  and  shell. 


Construction  of  tracks. 
Installation  of  siding. . 
Construction  of  tracks. 
....do 


Wood  alcohol 

Machine-gun  accessories, 

Manure 

Construction    of    pipe 
covering. 

75-millimeter  shell 

Steel  and  iron 

Time  and  expenses 

Airplane  propellers 

Construction  of  tracks.. 

Piling 

Cloth  and  yam 


364 
507 
184 
998 
510 
29 

16 
927 

968 
665 
261 
993 
431 
507 
790 


515 

671 

558 
560 
560 
529 
752 
436 
218 
300 

157 
232 
677 
2 
558 
369 
458 
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Case  No. 

Name  of  claimant. 

Sabject  matter. 

Page. 

2400 

Standard  Gas  Engine  Co 

Standard     Textile     Products     Co. 

(rehearing). 
Stitnw^n,  J,  V  ,  A  Co 

Gas  engines •  • 

456 

2456 
740 

Storage  insurance 

Walnut  lumber 

680 
422 

2751 

Stone  <Se  Webster 

Premium  on  insurance. . 
Rainooatfl .   . 

449 

545 

Stowe  &  Woodward  Co.  (rehearing).. 
LSuf«6eld»  TiorHoh  A  Co                   .     . 

742 

2464 

Meter  barographs 

Rent 

Wool  trousers 

9 

2136 
1734 

Tiedmann,  The  Theodore  Corp 

Torrey-Epetein  Oo 

694 
562 

2436 

Tniscon  Steel  Co 

Interest  and  storage 

do 

144 

2437 

do 

238 

2438 

do 

do 

61 

2439 

do 

do 

220 

2776 
1525 

Turner  &  Moore  Manufacturing  Co.. . . 
do 

Artillery  wheel  hubs 

do 

566 
770 

1486-1908 

Unexcelled  Manufacturing  Co 

United  States  Industrial  Chemical 

Co.    (rehearing). 
Vaughn,  W.  H 

Poflition  lights 

682 

2165 
10 

Acetone 

65 

2720 

Wool 

270 

2526 

Velie  Motors  Corp 

Machine  gun  parts 

Cost  of  moving  factory... 
Lenses 

699 

2791 

Victor  Aircraft  Corp 

372 

2741 

Vitrocell  Co 

138 

2615 

Vogt,  Ben  F.,  dc  W.  B.  Price 

Wandell,  Louis  S.  &  Co 

Waste 

251 

B.     .  A. 8 

Candy 

415 

342 

War  Crete  Shipbuildinir  Co 

Concrete  ships 

Tom^itoffl . 

963 

2535 

Webster,  Winfield,  <k  Co 

809 

2296 

West  Coast  Shipbuilding  Co 

Concrete  river  steamers. 
Ethyl  alcohol 

433 

2490 

Western  Industries  Co.,  The 

380 

2491 

do 

do 

917 

B.  C.  A.  9 

Western  Pipe  dc  Machinery  Co 

Western  Reduction  Co 

Iron  pipe 

337 

749 

Ferromanganese  and  fer- 
rochrome. 

Expressage   and   over- 
time. 

Construction  at  Langley 

Field. 
do 

345 

2584 
1932 
2452 

Westinghouse  Electric  dc  Manufactur- 
ing Co. 
White,  J.  G.,  Engineering  Co 

do 

542 
201 
148 

1897 

do 

Construction,  Morrison, 

Va. 
Airplane  fabric 

854 

2742 

Whitman,  William,  Co.  (Inc.) 

Wicker,  Cyrus  French 

6 
519 

1144 

Castor  oil  beans 

403 
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Page. 

2729 

Wicker,  Cyrus  French 

Jute  bags 

687 

2738 

Wilkinfl,  C.  C 

Wool 

575 

1889 

Wilson,  James  Y 

Construction,  Camp 

Johnston. 
Wool 

113 

2734 

Windham,  T.  M 

401 

2617 

Wisconsin  Zinc  Co 

Location  of  pyrite  ores. . 
Olive-drab  webbing 

690 

710 

Zeigler,  A.,  &  Sons  Co 

742: 
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June  6,  1920. 
Case  No.  1663. 

In  re  OLAIM  OF  IHTEENATIONAL  HARVESTER  CO. 

1.  OLATMC  AND  DECISION.-— This  claim,  under  the  act  of  ICarch  2,  1919,  was 
decided  adversely  to  claimant  in  a  decision  of  this  Board  rendered  April 
1,  1920.  Claimant  requested  a  rehearing,  which  was  held  on  Kay  21, 
1920,  but  no  additional  testimony  or  eyidenoe  was  introduced.  Held, 
on  careful  consideration  of  the  former  decision,  that  claimant  Is  not  en- 
titled to  relief  and  that  the  former  decision  should  stand  without 
change.    (For  former  decision  see  toL  IV,  page  794.) 

Mr.  Williams  writing  the  opinion  of  the  Board. 

DECISION. 

1.  This  case  comes  up  on  a  petition  for  rehearing  filed  by  claimant 
subsequent  to  a  decision  of  this  Board  rendered  on  April  1,  1920. 
Upon  the  rehearing,  which  was  held  on  May  21,  1920,  the  petitioner 
saw  fit  to  introduce  no  additional  testimony  or  evidence,  but  relied 
exclusively  upon  an  argument  by  counsel  of  alleged  errors  in  the 
former  decision  and  a  discussion  of  the  evidence  upon  which  that 
decision  was  based.  The  point  for  decision  was,  in  effect,  whether 
or  not  the  Government  agreed  with  the  petitioner  to  add  on  to  the 
price  of  $1,875  for  each  of  one  hundred  and  twenty-five  2-ton  trucks 
an  amount  suflBcient  to  absorb  the  war  tax  upon  their  sale,  and  coun- 
sel for  petitioner  was  given  permission  to  submit  evidence  that  might 
throw  light  upon  this  question  and  was  asked,  if  petitioner  was  able 
or  saw  fit,  to  submit,  as  bearing  upon  this  question,  the  cost  figures 
upon  which  the  petitioner  based  the  price  of  $1,875  per  truck  in 
petitioner's  offer  which  preceded  the  agreement  for  the  purchase  of 
the  trucks.  Petitioner  submitted  the  evidence  of  Mr.  E.  C.  Duffey, 
who  was  the  salesman  of  the  petitioner  company  who  negotiated  the 
sale  of  the  trucks  to  the  Government,  and  stated  that — 

"  It  is  impossible  to  furnish  the  costs  of  the  manufacture  of  these 
trucks." 

2.  This  Board  has  given  careful  consideration  to  the  former  deci- 
sion rendered  herein,  to  the  petition  for  rehearing  and  briefs  of 
counsel,  and  additional  affidavit  of  Mr.  Duffey,  and  is  clearly  of  the 
opinion  that  the  former  decision  rendered  in  this  case  on  April  1, 
1920,  is  correct  and  just  and  should  stand  without  change. 

Col.  Delafield  and  Maj.  Farr  concurring. 

1 
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June  5,  1920, 
Case  No.  1881. 

In  re  CLAIM  OF  SOTTTHEEK  AIBCEAFT  CO. 

1.  BEillTBST  TO  HOLD  WORKMEN. — There  is  no  merit  in  a  separate  claim  for 

pay-roll  expense  of  employees  alleged  to  have  been  held  at  the  request 
of  the  OoTernment  for  the  performance  of  a  future  contract  where  such 
contract  was  subsequently  awarded,  especially  since  the  contract  has 
been  settled  and  the  Ch>yemment  released  from  all  claims  thereunder. 

2.  JITKISDICTION. — Where  a  yalidly  executed  contract  has  been  fully  per- 

formed, the  Secretary  of  War  has  no  Jurisdiction  of  a  claim  for  reim- 
bursement of  loss  sustained  by  reason  of  alleged  unwarranted  rejection 
of  articles  by  Ooyemment  inspectors. 
8.  CLAIM  AND  DECISION. — This  claim  is  made  up  of  three  items  totallns: 
f  19,888.88  presented  under  the  act  of  March  8,  1919,  and  based  upon 
ImpUed  agreements.    Held,  claimant  is  not  entitled  to  relief. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  is  a  class  B  claim  aggregating  $19,338.38,  and  came  before 
this  Board  by  reason  of  its  original  jurisdiction  in  such  cases.  Hear- 
ings in  this  case  were  had  before  this  Board  on  February  24,  1920, 
and  April  2, 1920. 

2.  The  claim  is  made  up  of  three  items,  each  controlled  by  a  differ- 
ent set  of  facts  and  conditions. 

Item  1  consists  of  40  per  cent  of  the  cost  of  the  pay  roll  of  men 
held  at  the  plant  of  the  claimant  from  the  week  ending  August  29, 
1918,  to  the  week  ending  December  5,  1918.  These  men,  the  claim- 
ant alleges,  were  held  at  its  plant  upon  the  request  of  Government 
officials.  The  remainder  of  the  expenses  of  such  pay  roll,  or  60 
per  cent,  was  borne  by  the  claimant.  Referring  to  this  item,  the 
claimant,  in  its  petition,  says : 

"This  claim,  as  itemized  below,  is  based  upon  workmen  held  at 
our  plant  at  the  request  of  officials  of  the  Bureau  of  Aircraft  Pro- 
duction while  waiting  for  new  Government  contracts  for  propellers. 
We  completed  all  glueing  on  first  contracts  on  August  26,  1918,  and 
final  shipments  were  made  on  September  12,  1918.  After  finishing 
these  first  contracts,  a  majority  of  our  workmen  who  were  doing  the 
work  were  held  and  placed  in  our  furniture  department  on  work 
that  did  not  otherwise  cost  us  over  60  per  cent  of  the  amount  which 
we  were  paying  these  special  workmen.  We  here  enumerate  the 
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amounts  paid  these  special  workmen,  and  also  itemize  the  40  per 
cent  increase  in  wages  paid  to  these  workmen  over  our  usual  furni- 
ture department  workmen : 

Pay  roU  ending — 

Aug.  29,  $1,315.75  minus  60  per  cent $526. 90 

Sept.  12,  $1,137.95  minus  60  per  cent 455. 18 

Sept.  26,  $664.15  minus  60  per  cent 265. 66 

Oct.  12,  $566.75  minus  60  per  cent 226. 70 

Oct  28,  $552.10  minus  60  per  cent 210. 84 

Nov.  7,  $530.20  minus  60  per  cent 212. 08 

Nov.  21,  $355.40  minus  60  per  cent 140. 56 

Dec.  5,  $433.65  minus  60  per  cent 175.06 

Total 2,212.38 

As  to  the  alleged  instructions  given  by  Government  officers  to  the 
claimant  to  hold  these  men  at  its  factory,  and  upon  which  instruc- 
tions this  item  is  based,  there  is  a  direct  conflict  in  the  evidence  before 
this  Board.  At  the  hearings  held  by  this  Board  Mr.  John  H.  Shaw 
and  Mr.  J.  E.  Kirkman,  representatives  of  the  claimant,  testified 
positively  that  Capt.  Ryerson,  of  the  Bureau  of  Aircraft  Production, 
instructed  them  to  hold  their  factory  force  intact  in  order  to  be 
ready  to  take  care  of  future  contracts  to  be  issued  them,  whereas 
Capt.  Byerson,  who  appeared  as  a  witness  for  the  Government,  was 
equally  positive  in  his  testimony  that  no  instructions  whatsoever 
were  given  the  claimant  by  him. 

Item  2  is  based  upon  the  rejection  of  propellers  by  inspectors  which 
the  claimant  alleges  should  have  been  accepted,  and  is  as  follows : 

60  Gnome  propellers,  at  $75  each $4,500 

125  Curtiss  OX-5  propellers,  at  $55  each 6, 875 

30  Penguin  propellers,  at  $45  each 1,350 

Item  3  also  covers  cost  resulting  from  the  rejection  of  propellers 
by  inspectors  which  claimant  alleges  should  have  been  accepted,  and 
is  as  follows : 

5  OX-5  Curtiss  propellers,  tipped  and  finished,  at  $80 $400 

28  OX-5  Curtiss  propellers,  in  the  white,  at  $70 1,960 

6  Gnome  propellers.  In  the  white,  at  $90 540 

6  Qnome  propellers,  tipped  and  finished,  at  $102 612 

17  Penguin  propellers.  In  white,  at  $52 884 

Total 4, 396 

As  to  the  alleged  imwarranted  rejection  of  125  Curtiss  OX-5  pro- 
pellers, which  is  included  in  item  2,  and  the  alleged  unwarranted 
rejection  of  31  Curtiss  0X-~6  propellers  included  in  item  3,  the  con- 
tract for  the  manufacture  of  these  propellers  was  a  formal  contract, 
known  as  contract  No.  2900,  and  is  the  only  contract  ever  entered  into 
between  the  claimant  and  the  Government  wherein  the  claimant's 
name,  Southern  Aircraft  Co.,  appears.  This  formal  contract  was 
fnlly  performed  and  claimant  has  received  full  payment  thereon^ 
amounting  to  $40,637.    As  to  the  60  Gnome  propellers  and  the  30 
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Penguin  propellers  which  are  included  in  item  2  and  the  12  Gnome 
propellers  and  17  Penguin  propellers  in  item  3,  the  contract  for  the 
manufacture  of  these  propellers  of  both  types  was  issued  in  the  name 
of  the  Lang  Propeller  Co.,  which  contracts  were  known  as  contracts 
Nos.  3092  and  3096.  The  work  performed  on  these  contracts  by  the 
-claimant  was  so  done  as  a  subcontractor  for  the  Lang  Propeller  Co. 

3.  The  claimant  received  a  contract  dated  September  16, 1918,  call- 
ing for  1,000  Liberty  propellers,  which  contract  was  issued  to  and 
settled  in  the  name  of  the  Giant  Furniture  Co.,  the  Giant  Furniture 
Co.  being  shown  by  the  evidence  before  this  Board  to  be  one  and  the 
same  as  the  claimant.  This  contract  was  suspended  before  comple- 
tion by  governmental  order  dated  November  27,  1918.  Thereupon 
a  settlement  agreement  was  entered  into  between  the  claimant  and 
the  Government  covering  this  suspended  contract  whereby  the  Gov- 
ernment was  released  from  all  obligations  on  the  said  suspended 
contract 

DECISION. 

1.  As  to  item  1,  consisting  of  40  per  cent  of  the  pay-roll  expenses 
of  men  held  at  the  plant  of  the  claimant  from  the  week  ending  August 
29,  1918,  to  the  week  ending  December  5,  1918,  and  amounting  to 
$2,212.38,  the  evidence  before  this  Board  as  to  the  claimant  receiving 
Government  instructions  to  so  hold  these  men  in  order  to  take  care  of 
future  contracts,  is  in  direct  conflict.  However,  the  claimant  did  re- 
ceive a  contract  after  the  date  when  these  instructions  were  alleged 
to  have  been  given,  namely,  the  contract  dated  September  16,  1918. 
In  case  these  instructions  were  given  the  claimant,  the  subsequent 
issuance  by  the  Government  of  the  contract  last  mentioned,  did,  in  the 
opinion  of  this  Board,  absolve  the  Government  from  any  further 
obligation  by  reason  of  such  instructions,  if  given.  Just  how  many 
contracts  would  be  issued  for  propellers  was  a  matter  not  within  the 
knowledge  of  either  the  Government  or  the  claimant,  and  the  act  of 
the  claimant  in  retaining  these  men  in  anticipation  of  receiving  more 
contracts,  was  the  mere  assumption  of  a  business  risk.  Further,  it 
appears  to  this  board  that  this  item  should  be  properly  classed  as  ex- 
penses incurred  under  the  contract  issued  and  dated  September  16, 
1918,  and  suspended  November  27, 1918,  rather  than  as  an  item  under 
a  separate  class  B  claim.  The  whole  of  this  item  was,  as  a  matter  of 
fact,  originally  included  in  the  claim  requesting  settlement  on  the 
above-mentioned  contract  but  was  rejected  in  the  final  settlement  by 
the  Claims  Board,  Air  Service,  and  the  claimant  on  the  final  settle- 
ment of  this  contract  did  sign  a  release  whereby  it  discharged  the 
Government  from  all  obligations,  demands,  or  claims  whatsoever  that 
had  arisen  or  might  arise  under  this  contract. 
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As  to  the  costs  sustained  by  the  claimant  by  reason  of  the  alleged 
unwarranted  rejection  of  158  Curtiss  OX-5  propellers  included 
under  items  2  and  3,  the  contract  for  the  manufacture  of  these  pro- 
pellers was  a  formal  one  which  has  been  fully  executed  and  for  which 
the  claimant  has  received  full  payment  thereon.  For  these  reasons, 
this  Board  has  no  jurisdiction  to  make  a  further  adjustment  of  the 
costs  sustained  by  reason  of  the  alleged  rejection  of  the  130  Curtiss 
OX-5  propellers,  which  number  of  propellers  is  the  aggregate  of  the 
propellers  of  this  type  named  in  both  items  2  and  3. 

As  to  the  alleged  loss  suffered  by  the  claimant  by  reason  of  the 
alleged  unwarranted  rejection  of  the  72  Gnome  and  47  Penguin  pro- 
pellers, which  is  the  aggregate  numbers  of  both  types  of  these  pro- 
pellers included  under  items  2  and  3,  the  evidence  before  this  Board 
doies  not  show  any  contractual  relation  between  the  Government  and 
the  claimant  for  the  manufacture  of  either  of  these  types  of  pro- 
pellers, but  does  show  that  the  contracts  for  the  manufacture  of  both 
types  of  these  propellers  was  issued  to  the  Lang  Propeller  Co.  for 
whom  the  claimant  worked  as  a  subcontractor.  Therefore  it  appears 
to  this  Board  that  any  action  looking  to  an  adjustment  of  the  losses 
sustained  by  the  claimant  by  reason  of  the  rejection  of  these  pro- 
pellers of  both  types  should  have  been  brought  against  the  Lang  Pro- 
peller Co.  and  not  against  the  Government. 

For  the  above  reasons  and  upon  the  facts  stated,  this  Board  is  of 
the  opinion  that  no  obligation  rests  upon  the  Government  to  reim- 
burse the  claimant  for  any  of  the  items  of  this  claim  or  any  parts 
thereof,  and  that,  therefore,  the  relief  which  the  claimant  seeks  must 
be  wholly  denied. 

DISPOSITION. 

A  final  order  of  this  Board  denying  relief  will  be  entered  accord- 
ingly. 

Col.  Delafield  and  Mr.  Shaw  concurring. 
54113— 21— VOL  6 2 
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June  5, 1920. 
Case  No.  268. 

In  re  CLAIM  OF  NATIONAL  ENAXEUNQ  &  STAMFINa  00.  (BEHNABINO). 

1.  CONTRACT  SETTLEMENT-— BirSPENSION.— Where  olaimant  had  two  con- 

tracts, for  80,000  each,  to  maiiiifaotur^  kettle  Inserts,  and  same  were  sus- 
pended; and  at  the  time  of  suspension  the  OoTernment  contended  that 
claimant's  entire  order  only  amounted  to  22,000  kettle  inserts,  reim- 
bursement to  claimant  for  loss  sustained  will  be  limited  to  expenditure» 
made  prior  to  the  receipt  of  notification  of  the  Ooyernment's  conten- 
tion that  only  22,000  kettle  inserts  were  ordered:  Except  in  so  far  as 
such  expenditures  and  disbursements  could  not  have  been  avoided  by 
timely  suspension  of  operations* 

2.  CLAIM  AND  DECISION.— This  claim  for  f6,723.18  arises  under  the  act  of 

March  2,  1919,  and  is  presented  upon  the  theory  that  claimant  had  con- 
tracts to  manufacture  40,000  kettle  inserts,  and  suffered  loss  by  reason 
of  suspension  thereof.    Held,  claimant  is  entitled  to  relief. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

riNDINGS  OP  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  is  referred  to  this  Board  by  order  of  the  Assistant 
Secretary  of  War  for  further  proceedings  in  accordance  with  the 
recommendation  of  the  special  advisers  in  their  attached  memo- 
randum. 

2.  On  the  original  hearing  of  this  case  before  this  Board  an  opinion 
was  rendered  under  date  of  August  13,  1919,  recommending  that 
settlement  be  made  upon  the  basis  of  an  oral  contract  for  20,000 
kettle  inserts  at  $3  each,  "of  which  17,500  have  been  accepted  and 
paid  for  by  the  Government." 

3.  Thereafter  further  evidence  was  presented  by  affidavit  and  a  re- 
hearing was  requested.  The  request  was  denied  by  this  Board,  and 
an  appeal  was  taken  to  the  Secretary  of  War. 

4.  The  evidence  shows  that  on  August  26,  1918,  Maj.  W.  J.  Peck 
gave  the  claimant  an  oral  order  for  20,000  kettle  inserts  at  a  unit 
price  of  $3  for  19,000  and  a  unit  price  of  $3.10  for  the  remaining 
1,000,  which  were  to  be  crated.    On  September  9,  1918,  Capt.  J.  G. 
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Williams  gave  the  claimant  an  order  for  20,000  kettle  inserts  at  a 
unit  price  of  $8. 

5.  The  memorandum  of  the  special  advisers  to  the  Secretary  of 
War  recommends  that  "such  supplemental  evidence  should  be  ob- 
tained as  will  enable  the  Board  to  determine  whether  claimant's  rep- 
resentative was  justified  in  treating  the  oral  order  of  September  9  as 
in  addition  to  Maj.  Peck's  order  of  August  26,  or  whether,  consider- 
ing that  no  written  order  covering  the  authorization  of  August  26 
had  yet  been  issued,  and  that  shipping  instructions  promised  for 
August  30  were  still  lacking,  claimant's  representative  should  have 
considered  the  verbal  order  of  Capt.  Williams  as  merely  a  ratifica- 
tion of  the  previous  verbal  order  issued  by  Maj.  Peck." 

6.  A  further  hearing  has  been  had,  at  which  Maj.  Peck  and  Mr. 
Rusche,  the  claimant's  agent  through  whom  the  oral  agreements 
were  made,  appeared  and  testified.  Maj.  Peck  knew  only  of  the 
order  for  20,000  kettle  inserts  he  had  given.  He  was  probably 
absent  because  of  illness  when  the  subsequent  order  was  given  by 
Capt.  Williams  and  knew  nothing  about  it. 

7.  Mr.  Eusche  testified  that  he  had  no  reason  to  suppose  that  the 
order  from  Capt.  Williams  was  merely  a  duplication  of  the  order 
from  Maj.  Peck.  Mr.  Rusche  testified  further  that  he  told  Capt. 
Williams  at  the  time  that  he  had  an  order  for  20,000,  and  Capt. 
Williams  replied,  "  That  don't  make  any  difference ;  I  have  got  a 
recommendation  to  buy  20,000  kettle  inserts." 

DECISION. 

1.  The  apparent  discrepancy  between  the  testimony  of  Capt. 
Williams,  given  at  the  first  hearing,  and  that  of  Mr.  Rusche  seems 
to  be  explained  by  assuming  what  appears  from  the  evidence  to  be 
highly  probable  that  Capt.  Williams's  request  to  "  forget  the  20,000 
from  Peck  "  was  made  at  the  conversation  between  them  shortly 
before  Rusche  wrote  his  letter  of  September  28,  and  not  at  their 
interview  of  September  9. 

2.  It  appears  with  reasonable  certainty,  and  accordingly  this 
Board  decides,  that  the  claimant's  representative  was  justified  in 
treating  Capt.  Williams's  oral  order  of  September  9  as  in  addition 
to  Maj.  Peck's  order  of  August  26,  and  that,  accordingly,  settlement 
should  be  made  upon  the  basis  of  orders  for  40,000  kettle  inserts. 
This  is  subject,  however,  to  the  limitation  stated  in  the  memorandum 
of  the  special  advisers  that  no  compensation  should  be  allowed  for 
any  services  or  expenditures  incurred  after  receipt  by  the  claimant 
of  the  letter  dated  September  28,  1918,  informing  claimant  of  the 
Government's  contention  that  only  22,000  kettle  inserts  had  been 
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ordered,  except  in  so  far  as  such  expenditures  or  disbursements 
could  not  have  been  avoided  by  timely  suspension  of  operations. 

DISPOSmON. 

1.  This  Board  will  recall  its  certificate,  Form  C,  dated  August  13, 
1919,  and  will  make  and  transmit  statements  of  the  nature,  terms, 
and  conditions  of  the  two  agreements  and  a  certificate  C  with  each 
to  the  Claims  Board,  Director  of  Purchase,  for  action  in  the  manner 
provided  in  subdivision  (<?),  section  5,  'Supply  Circular  No.  17, 
Purchase,  Storage  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Price  concurring. 
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June  5,  1920. 
Case  No.  2464. 

In  re  CLAIM  OF  BTJSSFELD,  LOBSCH  &  CO. 

1.  FINAUXY  OF  INSPECTION. — ^Where  the  contract  provided  that  all  mate- 
rials fnrnithed  thereunder  ihall  he  snhject  to  a  riirid  inspection  and 
snch  as  do  not  oonfonn  to  the  specifications  shall  he  rejected,  and  that 
the  decision  of  the  Chief  Signal  Officer  as  to  quality  and  quantity  shall 
he  final;  in  the  ahsence  of  fraud  such  provision  is  hinding  on  the  claim- 
ant and  this  Board,  and  the  action  of  the  inspection  officers  is  final  and 
conclnsiye. 

8.  CLAIM  AND  DECISION. — Claim  on  formal  contract  under  General  Order 
103  for  ^,320  for  rejected  harographs.  Held,  claimant  not  entitled  to 
recover. 

Mr.  Henry  writing  the  opinion  of  the  Board : 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  General  Order  103, 
War  Department,  1918,  and  is  for  $5,320,  under  the  following  cir- 
cumstances : 

2.  On  March  30,  1917,  the  claimant,  a  partnership,  received  pur- 
chase order  No.  7012,  for  the  following  articles : 

Item  148-A.  13  barographs,  pocket,  Richards,  20,000  feet,  30-second,  6- 
hour.  at  $64  each $832 

Item  148-B.  13  barographs,  pocket,  Richards,  20,000  feet,  30-second,  12- 
hour,  at  $64  each 832 

Item  1078.  9  thermo  barographs,  recording,  6-hotir  movement,  graduation 
to  be  in  feet,  for  altitudes  up  to  5,000  meters,  thermometer  from  —20** 
to  —40**  C. :  movement  and  case  of  aluminum ;  1  front  window ;  4  hooks 
on  top  of  case  for  suspending  the  instrument,  same  as  per  Signal  Ck)rp6 
order  5504,  dated  Oct.  7,  at  $95  each 855 


Total 2,519 

3.  This  order  for  these  materials,  was  incorporated  into  a  formal 
contract  dated  March  30, 1917,  and  nimibered  1285.  On  June  2, 1917, 
a  second  purchase  order.  No.  8102,  was  issued,  which  was  amended 
on  April  13, 1918,  calling  for  the  following  articles : 

Item  1.  70  barographs,  pocket,  20,000  feet,  6-hour,  Richards  or  equivalent, 
at  $04  each $4,480 

Item  2.  150  barographs,  pocket,  5,000  meters,  8-hour,  Richards  or  equiva- 
lent nt  $64  each . »,  600 

Item  3.  20  barographs,  poclset,  5,000  meters.  6-hour,  Richards  or  equiva- 
lent, at  $53.25  each 1,065 


Total 15,145 
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4.  Formal  contract  covering  the  barographs  contained  in  the 
second  order  was  duly  executed  and  numbered  1416. 

5.  Article  III  of  both  of  said  contracts  contained  the  following 
provisions : 

"All  supplies  and  materials  furnished,  and  work  done  under  this 
contract  shall,  before  being  accepted,  be  subject  to  a  rigid  inspection 
by  an  inspector  appointed  on  the  part  of  the  Government,  and  such 
as  do  not  conform  to  the  specifications  set  forth  in  this  contract  shall 
be  rejected.  The  decision  of  the  Chief  Simal  Officer,  United  States 
Army,  as  to  quality  and  quantity,  shall  be  final." 

6.  The  said  two  contracts  were  suspended  in  December,  1918. 
Under  the  two  suspended  contracts  there  was  a  total  of  275  instru- 
ments ordered,  181  of  which  were  accepted  by  the  Government, 
orders  for  13  undelivered  instruments  were  canceled  by  the  claim- 
ant after  the  contracts  were  terminated,  and  81  of  the  total  number 
ordered  were  rejected  on  final  inspection  by  duly  authorized  inspec- 
tors, whose  inspection  was  accepted  by  the  Chief  Signal  Officer, 
United  States  Army, 

7.  The  claim  is  for  the  81  rejiected  instruments  upon  the  ground 
that  they  should  have  been  accepted. 

DECISION. 

1.  The  claimant,  under  these  contracts,  agreed  with  the  Govern- 
ment to  furnish  the  instruments  subject  to  a  rigid  inspection  by  an 
inspector  appointed  on  the  part  of  the  Government,  and  such  as 
did  not  conform  to  the  specifications  were  to  be  rejected.  The  con- 
tract provided  that  the  decision  of  the  Chief  Signal  Officer,  United 
States  Army,  as  to  quality  and  quantity  should  be  final. 

2.  The  meaning  of  the  language  of  the  contracts  is  plain  and  un- 
mistakable, and  the  claimant,  in  the  absence  of  fraud  which  it  has 
neither  alleged  nor  proven,  is  bound  by  the  terms  of  the  contract  to 
abide  by  the  decision  of  the  Chief  Signal  Officer.  That  officer  has 
made  his  decision,  rejecting  the  instruments  after  proper  inspection, 
and  the  same  is  final  and  conclusive  and  binding  on  the  claimant. 

3.  The  claim  is  therefore  denied. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Air  Service  Claims  Board  for  appropriate  action. 
Col.  Delafield  and  Mr.  Bowen  concurring. 
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June  5,  1920. 
Case  No.  2082. 

In  re  CLAIM  OF  HAAS  BROS. 

1.  nrsTRiroTioNB  to  pbooeed  withoitt  wAiTora  for  formal  ooh- 

TRAOT. — ^Where  claimant  is  notified  by  a  duly  authorized  agent  of  the 
Ooyemment  that  its  bid  for  the  manufacture  of  Jam  has  been  accepted, 
and  claimant  is  directed  to  proceed  with  its  manufacture  without  wait- 
ing for  formal  contract,  and  claimant  is  afterwards  notified  that  no  for- 
mal contract  will  issue,  there  is  an  obligation  on  the  part  of  the  Oot- 
ernment  to  reimburse  claimant  for  any  loss  it  may  have  sustained  on 
account  of  complying  with  directions  to  proceed. 

2.  CLAIM  AHB  SBCISION.— Claim  for  91,054.67  under  the  act  of  March  2, 

1919,  for  loss  on  Jam.  Held,  an  agreement  within  the  meaning  of  said 
aot 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  was  originally  filed  in  this  case,  but  it  should  be  con- 
sidered as  a  class  B  claim  under  Purchase,  Storage  and  Trafiic 
Division  Supply  Circular  No.  17, 1919,  for  $19,459.10,  which  by  sub- 
sequent negotations  has  been  reduced  to  the  sum  of  $1,064.67.  The 
claim  arises  by  reason  of  an  agreement  alleged  to  have  been  entered 
into  between  the  claimant  and  the  United  States  Government. 

2.  On  or  about  October  1,  1918,  claimant  submitted  proposals  to 
the  depot  quartermaster  at  San  Francisco,  Calif.,  for  furnishing  to 
the  United  States  Government  some  3,350  cases  of  assorted  jam. 
These  proposals  were  approved  by  the  depot  quartermaster  at  San 
Francisco,  Calif.,  and  forwarded  with  a  recommendation  that  they  be 
accepted  to  the  Quartermaster  General  at  Washington. 

3.  On  or  about  October  23, 1918,  Mr.  Abraham  Meertief ,  vice  presi- 
dent of  claimant  company,  telephoned  to  Maj.  H.  K.  Weidenfeld, 
zone  supply  officer  at  San  Francisco,  Calif.,  regarding  the  bids  there- 
tofore submitted  by  claimants,  and  the  evidence  discloses  that  at  that 
time  Maj.  Weidenfeld  told  Mr.  Meertief,  vice  president  of  claimant 
company : 

"  Your  bids  for  jam  accepted.    Get  them  ready  at  once." 
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4.  Claimant  company  immediately  ordered  the  jams  called  for 
in  its  bid,  but  no  purchase  order  nor  contract  was  ever  issued  to 
claimant,  and  thereafter,  in  November,  1918,  claimants  were  notified 
that  a  mistake  had  been  made,  and  written  purchase  orders  would  not 
be  issued. 

5.  Prior  to  receipt  of  notice  that  a  mistake  had  been  made  claim- 
ant had  made  expenditures  and  incurred  obligations  amounting  to 
$19,459.10,  but  subsequent  to  receipt  of  said  notice  was  able  to  dis- 
pose of  large  portions  of  the  jam  without  loss,  and  after  negotiations 
claim  was  reduced  to  $1,054.67,  to  cover  the  actual  loss  and  carrying 
charge  incurred  by  claimant. 

DECISION. 

1.  The  evidence  discloses  that  the  claimant  company  on  or  about 
October  23, 1918,  entered  into  an  agreement  with  Maj.  H.  K.  Weiden- 
feld.  Quartermaster  Corps,  zone  supply  officer  at  San  Francisco, 
Calif.,  and  on  the  faith  of  that  agreement  made  commitments  and 
incurred  obligations. 

2.  The  Board  is  therefore  of  the  opinion  that  claimant  is  entitled 
to  a  settlement  in  accordance  with  the  findings  of  the  Board  of  Con- 
tract Review,  Zone  13,  of  September  16,  1919,  and  approved  by  Maj. 
Gen.  C.  A.  Devol,  United  States  Army. 

3.  Certificate  C  will  issue. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Director  of  Purchase,  for  action  in  the  manner  provided  in 
subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage, 
and  Traffic  Division. 

Col.  Delafield  and  Mr.  Averill  concurring. 
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June  5, 1920. 
Case  No.  2609. 

In  re  CLAIH  OF  EBISOIT  STORAGE  BATTERY  GO. 

1.  INTEREST— GOirSTRnCTIOir  OF  GOirTRACT.-.Clal]naiit  was  working  un* 
der  a  contract  which  provided  that  payments  for  material  should  be 
made  as  soon  as  practicable  after  acceptance,  and  had  borrowed  money 
from  the  War  Credits  Board  under  a  contract,  which  authorized  the  de- 
duction of  35  per  cent  from  each  voucher  to  be  applied  on  claimant'a 
indebtedness  to  the  War  Credits  Board.  There  was  no  obligation  on  the 
War  Credits  Board  to  credit  claimant  with  the  agreed  percentage  of  a 
voucher  until  it  was  issued,  and  claimant  was  properly  charged  with 
interest  on  the  unpaid  balance  up  to  the  date  of  the  voucher. 

8.  CLAIM  AND  DECISION.— Claim  under  General  Order  103  for  f2,754.70  for 
reimbursement  of  interest.    Held,  claimant  not  entitled  to  recover. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACTT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  under  General  Order  103,  War  Depart- 
ment, 1918,  and  is  for  $2,754.70.  The  dispute  arises  out  of  the  set- 
tlement of  four  formally  executed  contracts  between  the  Signal 
Corps,  United  States  Army,  and  the  claimant  corporation,  to  wit : 

Contract  No.  2852  (order  No.  41326),  dated  February  8,  1918. 
Contract  No.  2862  (order  No.  41385),  dated  February  8,  1918. 
Contract  No.  3434  (order  No.  41706),  dated  February  27, 1918. 
Contract  No.  3964A  (order  No.  42908),  dated  May  28,  1918. 

2.  In  each  of  the  above-mentioned  contracts  article  4  reads  as  fol- 
lows : 

"Art.  IV.  That  for  and  in  consideration  of  the  faithful  perform- 
ance of  the  stipulations  of  this  contract  the  contractor  shall  be  paid 
at  the  office  of  the  party  of  the  first  part  for  all  supplies  and  mate- 
rials delivered  in  conformitv  with  the  requirements  of  this  contract, 
on  or  before  the  dates  specified  and  accepted^  the  prices  stipulated  in 
aforementioned  order  making  a  total  consideration  of  [here  is 
stated  the  total  contract  price],  to  be  paid  as  soon  as  practicable 
after  the  acceptance  of  the  same  in  funds  furnished  by  the  United 
States  for  the  purpose." 

3.  On  April  19,  1918,  an  agreement  was  entered  into  between  the 
claimant  and  the  United  States,  represented  by  O.  R.  Ewing,  first 
lieutenant.  Air  Service,  Signal  Reserve  Corps,  acting  in  behalf  of 
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the  War  Credits  Board.    This  agreement  was  supplemental  to  orders 
Nos.  41326,  41385,  41326,  and  41706,  and  provides  in  part  as  follows: 

"Art.  II.  *  *  *  in  order  to  expedite  the  delivery  of  the  said 
supplies,  the  Government  shall  advance  to  the  contractor  imder  the 
principal  agreement,  an  amount  not  exceeding  the  sum  of  two  hun- 
dred ninety-five  thousand  dollars  ($296,000). 

"Art.  III.  The  contractor  shall  repay  to  the  Government  the 
amount  of  said  advance,  with  interest  on  the  outstanding  balances  of 
said  advance  at  the  rate  of  7  per  cent  per  annum  for  the  month  of 
April,  1918,  and  thereafter  at  such  rate  as  the  War  Credits  Board 
may  from  month  to  month  determine. 

"The  contractor  authorizes  the  Government,  acting  through  its 
proper  disbursing  officer,  to  deduct  35  per  cent  from  the  gross  face 
amount  of  each  voucher  hereafter  presented  by  the  contractor  under 
the  principal  agreement,  and  to  apply  such  deductions  first  to  the 
repayment  of  this  advance  in  full  and  thereafter  to  the  payment  of 
interest  accrued  on  the  outstanding  balances,  as  aforesaid.'' 

4.  Production  was  suspended  under  contracts  Nos.  2852,  2862,  3434, 
and  3964A,  and  on  July  25, 1919,  a  settlement  agreement  was  entered 
into  containing  a  general  release  modified  by  the  following  clause. 

"  Art.  III.  ♦  ♦  ♦  saving  to  the  contractor,  however,  the  right 
to  prosecute  its  said  claim  for  excess  interest,  in  such  manner  as  it 
may  deem  proper,  but  it  is  understood  and  agreed  that  the  Govern- 
ment does  not  m  any  way  by  anything  said  or  done  herein  or  hereby, 
admit  the  validity  of  said  claim,  or,  ii  shown  to  be  valid,  the  amount 
thereof." 

5.  This  claim  is  filed  pursuant  to  the  above  reservation  for  the  pur- 
pose of  recovering  the  sum  of  $2,754.70,  which,  it  is  contended,  was 
wrongfully  charged  as  interest  under  the  agreement  of  April  19, 
1918.  It  appears  that  the  total  interest  charged  on  the  Government 
advances  amounted  to  $14,102.47.  This  figure  was  found  by  charg- 
ing claimant  the  agreed  rates  of  interest  on  the  outstanding  indebt- 
edness. In  determining  the  amount  of  outstanding  indebtedness 
the  Government  from  time  to  time  credited  the  contractor  with  de- 
ductions made  from  the  gross  face  amount  of  each  voucher  issued 
in  payment  for  accepted  articles.  The  credits  so  given  were  given 
as  of  the  dates  of  the  vouchers. 

6.  It  is  the  contention  of  the  claimant  that  the  Government  should 
have  credited  the  deductions  as  of  a  date  10  days  after  the  date  of 
delivery  and  invoice  of  the  finished  article.  The  difference  result- 
ing from  these  two  methods  of  computation  amounts,  it  is  claimed, 
to  $2,754.70.  The  claimant  states  that  the  delays  of  which  complaint 
is  made  were  about  40  in  number,  and  averaged  approximately  25 
days  each.  This  amounts  to  a  complaint  that  the  Air  Service  was 
delinquent  in  that  payment  was  made  approximately  one  month 
after  delivery. 
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DECISION. 

1.  In  substance,  the  claimant  alleges  (1)  that  the  Air  Service  failed 
to  make  prompt  payments  under  contracts  Nos.  2852,  2862,  3434, 
and  3964A;  (2)  that  the  War  Credits  Board  made  an  overcharge 
for  interest,  in  that  it  refused  to  credit  claimant  with  payments  as 
of  a  date  10  days  after  the  date  of  invoice,  but  on  the  contrary  cred- 
ited claimant  as  of  the  date  of  vouchers  issued  by  the  Air  Service 
in  payment  for  the  articles  received. 

2.  The  obligation  of  the  Air  Service  relative  to  payments  is  defined 
by  Article  IV  of  each  of  the  above-mentioned  contracts,  where  it 
is  provided  that  the  stipulated  prices  are  ^^to  be  paid  as  soon  as 
practicable  after  the  acceptance"  of  the  articles  delivered.  The 
evidence  submitted  by  the  claimant  fails  to  show  that  this  provision 
was  violated. 

3.  The  obligation  of  the  War  Credits  Board  is  defined  in  the 
agreement  of  April  11>,  1918.  By  Article  III  of  said  instnmieut  the 
contractor  authorizes  the  Government  to  deduct  35  per  cent  from 
the  gross  face  amount  of  each  voucher,  and  to  apply  the  sum  so 
deducted  as  a  payment  on  the  War  Credits  Board  loan.  This  Board 
is  unable  to  find  any  obligation  upon  the  part  of  the  War  Credits 
Board  to  credit  the  claimant  with  deductions  as  of  a  date  prior  to 
the  date  of  voucher. 

4.  The  claim  is  denied. 

Col.  Delafield  and  Mr.  Fowler  concurring. 
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Case  No.  2499. 

In  re  CLAIM  OF  BEGEKSTEIN-VEEBER  00. 

1.  SUSPENSION  OF  CONTRACT— BENT.— Where  claimant  rented  additional 

space  for  the  performance  of  a  contract,  since  the  rental  agreement 
covered  a  term  exceeding  one  year  and  was  oral,  and  therefore  was  ter- 
minable at  any  time,  there  is  no  merit  in  a  claim  for  reimbursement  of 
rent  paid  after  the  contract  was  suspended  and  the  manufacture  of 
goods  ceased.  The  rent  paid  prior  to  the  suspension  of  production  is 
chargeable  to  the  completed  portion  of  the  contract  and  the  rent  paid 
thereafter  is  not  a  reimbursable  item  of  cost. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  Maroh  2,  1818,  for  f  10,- 

303.88,  based  upon  an  informal  contract  for  targets.  The  Ordnance 
Claims  Board  disallowed  an  item  for  ^,300  for  rent,  from  which  de- 
cision an  appeal  was  taken  to  this  Board.  The  rent  was  disallowed  on 
the  ground  that  lessor  and  lessee  were  practically  identical  companies. 
Affirmed,  on  other  grounds  than  those  stated  by  the  Claims  Board. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Ordnance  Claims  Board 
on  an  item  for  $2,300  in  a  claim  for  $10,303.38  under  the  following 
circumstances : 

2.  On  or  about  September  23, 1918,  the  claimant  received  purchase 
order  No.  3497  for  the  manufacture  of  1,500,000  pasteboard  targets 
"  E  "  kneeling.  Model  1917,  deliveries  to  be  100,000  per  month,  begin- 
ning five  to  six  weeks  after  receipt  of  the  order. 

3.  As  the  claimant  had  not  sufficient  space  in  the  factory  for  the 
manufacture  of  the  targets,  it  applied  to  the  Transo  Envelope  Co.  for 
approximately  25,000  square  feet  of  space  in  the  latter's  building. 
Evidence  was  offered  by  the  claimant  that  it  was  orally  agreed  be- 
tween Joseph  Regenstein,  secretary  of  the  claimant,  and  Julius  Reg- 
enstein,  president  of  the  Transo  Envelope  Co.,  that  the  claimant 
should  have  the  above  space  for  the  term  of  15  months  from  October 
1,  1918,  which  was  the  period  necessary  for  the  completion  of  the 
contract,  at  $200  per  month. 
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4.  The  Government  offered  evidence  that  there  was  close  relation- 
ship between  the  two  companies  above  named.  It  appeared  that 
Julius  Eegenstein  was  president  and  director  of  both  companies  and 
Joseph  Eegenstein  secretary  for  both  companies.  Julius  Eegenstein 
owned  1,162  shares  in  the  Transo  Envelope  Co.  and  one  share  in  the 
claimant  company.  Joseph  Eegenstein  owned  159  shares  in  the 
claimant  company  and  one  share  in  the  Transo  Envelope  Co.  Julius 
Eegenstein  is  the  father  of  Joseph  Eegenstein.  The  claimant,  on  the 
other  hand,  offered  evidence  that  the  two  companies  were  operated  as 
two  distinct  entities,  and  that  there  were  other  stockholders  in  the 
two  companies  who  did  not  hold  stock  in  both  companies. 

5.  The  claimant,  on  receipt  of  the  order,  proceeded  with  the  per- 
formance of  the  contract.  On  November  14,  1918,  the  following 
telegram  was  received  by  the  claimant  : 

"  Hold  up  manufacture  target  material  pending  possible  cancella- 
tion of  order. 

"  L.  T.  HiLLMAN, 

"  Colonel^  Ord.  Dept,  U.  S.  -4.,  Comrrumding, 
"  By  EicHARD  S.  HosroRD, 
"  Captain,  Ord.  Dept,  U,  S.  A?' 

6.  On  December  3,  1918,  the  claimant  received  a  letter  from  the 
Ordnance  Department,  part  of  which  reads  as  follows : 

"  Please  refer  to  purchase  order  No.  3497,  dated  September  23, 
1918,  covering  1,500,000  pasteboard  targets  "  E  "  kneeling.  It  is 
now  the  desire  of  this  arsenal  to  reduce  the  manufacturing  schedule 
on  targets  75  per  cent  or  to  one-fourth  of  the  original  amount." 

There  followed  references  to  Supply  Circular  No.  Ill,  dated 
November  9,  1918,  Purchase,  Storage  and  Traffic  Division,  and  a 
request  for  certain  information  and  then  this  paragraph : 

"  In  view  of  the  above  facts  you  are  hereby  instructed  to  suspend 
work  on  this  purchase  order  to  the  extent  of  75  per  cent  of  its 
original  amount,  and  to  furnish  information  as  requested  above  as 
soon  as  possible.     *     ♦     * " 

7.  The  following  appeared  by  affidavit  of  Joseph  Eegenstein : 

"  Under  date  of  December  10,  1918,  Joseph  Eegenstein,  secretary 
of  the  Eegenstein- Veeder  Co^  verbally  communicated  with  Julii^ 
Eegenstein,  president  of  the  Transo  Envelope  Co.,  stating  that  on 
account  of  a  75  per  cent  suspension  order  dated  December  3.  1918, 
from  the  Bock  Island  Arsenal,  we  were  allowed  to  proceed  witn  only 
25  per  cent  of  this  contract  and  asked  a  deduction  from  the  total 
amount  of  the  lease,  and  it  was  verbally  agreed  between  Joseph 
Eegenstein,  secretary  of  the  Eegenstein- Veeder  Co.,  and  Julius 
Eegenstein,  president  of  the  Transo  Envelope  Co.,  to  make  an  allow- 
ance on  our  agreement  of  $700  on  the  lease  for  space  at  the  Transo 
Envelope  Co.'s  plant.  It  was  also  agreed  that  the  Eegenstein- 
Veeder  Co.  were  to  vacate  the  Transo  Envelope  Co.'s  premises  as 
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soon  as  25  per  cent  of  the  contract  was  filled.  On  account  of  embar- 
goes, etc..  at  the  arsenal  we  were  delayed  by  the  arsenal  in  giving 
prompt  shipment  of  the  26  per  cent  of  the  contract,  and  same  was 
not  completed  until  July  1, 1919." 

8.  Mr.  Julius  Begenstein,  called  as  a  witness  by  the  claimant,  test- 
fied  that  in  order  to  give  the  claimant  space  the  Transo  Envelope 
Co.  crowded  itself  "tremendously";  that  it  needed  the  room  for 
itself;  that  the  rental  of  $200  was  "ridiculous"  and  a  "joke";  and 
that  they  could  rent  the  same  space  to-day  for  65  cents  a  square  foot. 

9.  It  appears  that  the  rental  of  the  first  two  months  of  the  con- 
tract— ^that  is,  October  and  November,  1918 — has  been  allocated  as  a 
part  of  the  unit  cost  of  a  completed  portion  of  its  contract,  and  no 
appeal  has  been  taken  from  such  action.  The  rental  for  these  two 
months  is,  therefore,  not  now  before  us. 

10.  The  Cost  Accounting  Section  of  the  Chicago  District  Claims 
Board,  after  investigation,  estimated  that  two  and  three-fourths 
months  was  necessary  to  complete  the  uncanceled  portion  of  the 
contract. 

11.  The  Bock  Island  Arsenal  Claims  Board  allowed  the  present 
claim  in  the  sum  of  $600. 

12.  When  the  matter  came  before  the  Ordnance  Claims  Board  at 
Washington  the  claim  was  disallowed  on  the  ground  that  the  Transo 
Envelope  Co.  was  part  of  the  Regenstein-Veeder  Co.,  the  two  com- 
panies being  operated  under  the  same  management,  and  upon  the 
further  groimd  that  the  claim  for  rental  was  not  one  that  could 
properly  be  included  in  the  settlement  under  award. 

13.  This  appeal  is  taken  from  the  decision  of  the  Ordnance  Claims 
Board. 

DECISION. 

1.  The  claimant  in  the  present  case  is  asking  reimbursement  on 
account  of  a  commitment  which  it  made  in  the  form  of  an  oral  lease 
of  premises  for  the  performance  of  its  contract. 

2.  We  do  not  find  that  the  Government  has  shown  that  the  lessor 
and  lessee  companies  were  identical  so  as  to  render  the  use  of  the 
premises  in  question  practically  a  use  by  the  claimant  of  its  own 
premises.  Corporations  are  separate  entities  in  the  eyes  of  the  law. 
While  it  is  apparent  that  directorates  of  the  two  companies  were 
what  has  been  called  "  interlocking "  directorates,  and  that  the  two 
companies  had  certain  ofiicials  in  common,  it  is  equally  clear  that 
the  stock  ownership  was  by  no  means  identical  in  the  two  companies. 
There  were  stockholders  in  each  company  who  held  no  stock  in  the 
other,  and  the  holder  of  what  was  apparently  a  large  controlling 
interest  in  the  Transo  Envelope  Co.  held  only  one  share  of  stock  in 
the  claimant  company.    Likewise  the  holder  of  the  controlling  inter- 
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est  in  the  claimant  company  owned  only  one  share  of  stock  in  the 
Transo  Envelope  Co.  We  should  not  disallow  the  claim  on  the 
groimd  that  the  companies  were  identical. 

3.  The  lease,  on  account  of  which  this  claim  is  made,  was  oral. 
The  evidence  of  the  lease  comes  from  interested  parties,  and  it  is  in 
some  respects  unsatisfactory  on  accoimt  of  indefiniteness.  On  the 
other  hand,  the  Government  has  offered  no  evidence  directly  con- 
tradicting the  existence  of  the  lease,  and  the  arrangement  covered 
by  the  lease  was  reasonable  under  the  circumstances,  both  as  to  time 
and  as  to  the  rent  reserved.  We  find  that  an  oral  lease  was  entered 
into  by  the  claimant  substantially  as  claimed. 

4.  The  lease,  being  oral  and  being  for  more  than  a  term  of  one 
year,  was  not  binding  upon  the  parties,  and  could  have  been  termi- 
nated at  any  time  by  the  claimant.  Furthermore,  it  is  obvious  from 
the  testimony  of  Mr.  Julius  Regenstein,  president  of  the  lessor 
company,  that  no  damages  would  have  resulted  to  his  company  from 
the  termination  of  the  lease,  because  the  space  was  badly  needed  for 
its  work  by  the  lessor  company,  and  the  rent  reserved  was  at  a 
figure  so  low  as  to  be  "  ridiculous." 

6.  If  nothing  further  had  been  shown  than  the  existence  of  the 
lease,  it  would  have  been  the  duty  of  the  claimant  to  terminate  its 
tenancy  at  the  earliest  possible  moment  after  it  was  advised  of  the 
cancellation  of  its  contract,  and  in  so  doing  the  claimant  would  not 
have  been  liable  for  rent  beyond  the  term  of  actual  occupation  by  it. 

6.  In  the  present  case,  however,  it  appears  that  on  December  10, 
1918,  the  claimant  and  the  president  of  the  lessor  company  met  and 
agreed  that  the  tenancy  should  terminate  at  the  completion  of  that 
part  of  the  contract  (25  per  cent) ,  which  the  claimant  was  allowed 
to  perform.  The  local  board  found  that  the  time  necessary  for  the 
completion  of  26  per  cent  of  the  contract  was  two  and  three- fourths 
months  after  December  3, 1918. 

7.  The  interview  of  December  10  shows  also  that  it  was  entirely 
practical  for  the  claimant  to  vacate  the  premises  when  it  had  per- 
formed the  uncanceled  part  of  its  contract — that  is,  two  and  three- 
fourths  months  after  December  3. 

8.  From  December  3  the  claimant  was  engaged  in  the  performance 
of  the  uncanceled  portion  of  its  contract,  and  was  occupying  the 
leased  premises  for  that  purpose.  We  find  that  the  rental  accruing 
during  this  period  should  be  properly  allocated  and  chargeable  to 
the  part  of  its  contract  which  it  was  then  completing,  with,  however, 
one  possible  exception. 

9.  In  numerous  settlements,  both  before  this  board  and  by  local 
boards,  it  has  been  recognized  that  the  manufacture  of  the  first  de- 
livery under  a  contract  is  more  expensive  per  item  than  the  manu- 
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f  acture  of  the  last  items.  In  other  words,  as  a  general  rule,  the  cost 
of  producing  the  particular  article  in  quantity  constantly  lessens 
from  the  production  of  the  first  to  the  production  of  the  last  item. 
It  appears  in  the  present  case  from  calculations  of  the  officials  of 
the  local  board  that  it  took  the  claimant  four  and  three-fourths 
months  to  produce  the  first  25  per  cent  of  the  articles  called  for  in 
its  contract.  This  might  possibly  be  reduced  to  four  months  if  we 
assume  that  the  claimant  ceased  all  operations  from  November  14, 
the  date  it  was  notified  to  suspend,  to  December  3,  the  date  when  it 
was  directed  to  complete  a  portion  of  its  contract.  In  either  event, 
it  is  obvious  that  the  time  per  item  taken  in  the  performance  of  the 
first  26  per  cent  of  the  contract  was  greater  than  the  time  per  item 
allowed  for  the  performance  of  the  entire  contract.  We  think  it 
might  well  be  made  to  appear  that  if  the  claimant  had  completed  its 
contract,  it  could  have  manufactured  the  balance,  or  75  per  cent  of 
the  contract,  in  less  time  per  item  than  the  time  consumed  for  the  first 
25  per  cent.  If  so,  then  part  of  the  cost  of  rental  for  this  25  per  cent 
might  justly  and  fairly  be  alloca,ted  to  the  expense  of  75  per  cent  and 
allowed  to  the  claimant  in  settlement  of  its  costs  incurred  by  reason 
of  cancellation  of  the  75  per  cent. 

10.  The  question  last  above  referred  to  is  not  before  us  in  the 
present  case.  It  should  be  a  matter  to  be  determined  in  connection 
with  the  general  settlement. 

11.  We  find  that  the  expenses  of  the  claimant  for  rental  as  such 
should  properly  be  chargeable  to  that  part  of  its  contract  which  it 
was  allowed  to  complete. 

12.  While  under  ordinary  circumstances  the  claimant  would  have 
-completed  the  uncanceled  portion  of  its  contract  in  two  and  three- 
fourths  months,  there  is  some  evidence  that  the  claimant  was  com- 
pelled by  reason  of  embargoes  to  hold  manufactured  goods  on  hand 
to  July  1, 1919,  and  so  was  put  to  extra  expense.  If  such  was  the  case, 
the  extra  expense  is  chargeable  to  the  completed  portion  of  the  con- 
tract. 

13.  We  find,  so  far  as  the  present  claim  is  concerned,  that  any 
expense  to  which  claimant  was  put  for  rental  is  properly  chargeable 
to  its  completed  part  of  the  contract,  and  is  not  allowable  herein. 

DISPOSITION. 

1.  Claimant's  appeal  is  dismissed,  and  a  copy  of  this  opinion  will 
be  sent  to  the  Ordnance  Claims  Board. 
Col.  Delafield  concurring. 
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Case  No.  2067. 

In  re  CI.AIX  OV  BBmaSPOET  BEAS8  CO.  (EEHBABINQ). 

1.  CLAIM  AHD  BSCISIOH.— Claim  for  «79,958.57,  under  the  act  of  Xarcli  8, 
1918,  for  increased  wages.  Held,  on  rehearing  that  claimant  is  entitled 
to  recover.  The  facts  in  this  case  are  the  same  as  in  the  case  of  the 
same  claimant,  Ho.  1988,  decided  by  this  Board  Karch  86,  1880,  except 
as  to  the  amounts  claimed.  The  facts  in  that  case  are  referred  to  and 
incorporated  in  the  decision  in  the  instant  case  by  reference.  The  de- 
cision of  this  Board  in  the  instant  case,  under  date  of  March  85,  1880, 
dismissing  this  claim  on  the  ground  that  relief,  to  which  claimant  was 
entitled,  had  been  given  it  by  this  Board's  decision  in  case  Ko.  1883,  is 
vacated,  for  the  reasons  stated  in  the  decision  in  case  Ko.  1883.  The 
Board  finds  that  claimant  is  entitled  to  receive  reimbursement  for  the 
additional  sums  (including  back  wages)  it  was  required  to  pay  for  in- 
creased labor  cost  on  account  of  the  ruling  of  the  War  Labor  Board,  pro- 
viding, however,  that  claimant  should  not  be  entitled  to  recover  in  this 
case  any  sums  which  it  shall  receive  under  the  decision  in  case  Ifo. 
1888.  For  the  reason  stated  in  the  opinion  in  the  case  of  the  Eastern 
Malleable  Iron  Co.,  Ko.  8407,  claimant  is  entitled  to  no  other  relief  than 
as  above  stated.    For  summary  of  facts  and  syllabus,  see  case  No.  1883. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  Under  date  of  March  25,  1920,  this  Board  entered  its  decision 
dismissing  the  above  case  on  the  ground  that  the  relief  to  which  the 
claimant  was  entitled  had  been  granted  by  this  Board  upon  the  claim 
of  the  company  filed  as  case  No.  1993. 

2.  The  claimant  has  now  requested  the  reopening  of  the  present 
case  for  the  reason,  as  it  alleges,  that  the  entire  relief  to  which  it  is 
entitled  can  not  be  obtained  under  the  aforesaid  case  No.  1993. 

3.  It  appears  that  both  the  present  case  and  case  No.  1993  involve 
claims  under  the  terms  of  contracts  Nos.  P-11393-2887-A,  dated 
July  6, 1918,  P-13509-3310-A,  dated  August  13,  1918,  and  P-17195- 
4157-A,  dated  October  26,  1918.  The  claims  in  both  the  cases  are 
founded  upon  the  same  clause  in  said  contracts  and  arise  under  the 
same  circumstances. 
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4.  We  find  that  the  facts  in  this  case  are  identical,  except  as  to  the 
amounts  claimed  under  said  contracts,  with  the  facts  set  forth  by 
this  Board  in  its  decision  filed  in  said  case  No.  1993,  and  the  facts 
therein  stated  are  hereby  referred  to  and  incorporated  in  this  de- 
cision 

DECISION. 

1 .  The  above  case  is  hereby  reopened  and  the  decision  heretofore 
filed  under  date  of  March  25, 1920,  is  vacated  and  the  present  decision 
of  this  Board  is  substituted  therefor. 

2.  For  the  reasons  and  upon  the  conditions  stated  in  the  decision 
of  this  Board  in  case  No.  1993,  we  find  that  the  claimant  is  entitled 
to  receive  reimbursement  for  the  additional  sums  (including  back 
wages)  it  was  required  to  pay  for  labor  cost  in  connection  with  its 
contracts  hereinbefore  referred  to  by  reason  of  the  wage  scales  set 
by  the  War  Labor  Board  over  and  above  what  it  would  have  paid 
under  the  wage  scale  prevailing,  in  the  performance  of  said  contracts 
immediately  prior  to  such  award,  to  wit,  August  28, 1918 :  Provided^ 
however^  That  the  claimant  shall  not  recover  hereunder  any  sums 
which  it  shall  receive  under  the  decision  of  this  Board  in  said  case 
No.  1993. 

3.  For  the  reasons  stated  in  the  opinion  in  the  case  of  the  Eastern 
Malleable  Iron  Co.,  case  No.  2407,  we  find  the  claimant  in  this  case  is 
not  entitled  to  relief  except  as  hereinbefore  specified. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmit  its  decision 
to  the  Ordnance  Claims  Board  for  appropriate  action. 
Col.  Delafield  concurring. 
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June  6, 1920. 
Case  No.  2641. 

In  re  GLAHC  OF  XOHHOITTH  OHEMICAL  GO. 

1.  FACIIJTI2S  IH  AKTICIPATIOK  OF   OOVEEKKEITT    0BDEE8.— Wliere   a 

manufaotnr^r  of  ohlorate,  learning  of  the  needs  of  the  Government 
therefor,  and  of  proposed  ohanges  in  ipeoifloationi,  initalls  speoial  facil- 
ities for  the  manufacture  of  chlorate  according  to  the  proposed  revised 
specifloations,  but  without  any  agreement,  express  or  implied,  with  any 
authorised  agent  of  the  Qovemment,  there  is  no  obligation  on  the  Qov- 
emment  to  reimburse  claimant. 

2.  CLAIM  AHD  DECISIOIT.— -Claim  for  f  10,580.73,  under  the  act  of  March  2, 

1919,  for  speoial  facilities  for  the  manufacture  of  bromate  free  chlo- 
rate.   Held,  no  agreement  within  the  meaning  of  said  act. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  by  reason  of  an  agreement 
alleged  to  have  been  entered  into  between  the  claimant  and  the  Ord- 
nance Department.  The  claim  is  for  the  cost  of  special  facilities 
pro\ided  by  claimant  in  reliance  on  the  above  alleged  agreement.  A 
hearing  was  held  on  June  3, 1920. 

STATEMENT  OF  FACTS. 

1.  During  the  latter  part  of  1917  and  spring  of  1918  the  Estimates 
and  Requirements  Division  of  the  Ordnance  Department  instituted 
a  small-arms  ammunition  program  which  was  expected  to  call  for 
the  supply  of  approximately  200,000  pounds  of  chlorate  of  potash  for 
cartridge  primers,  and  this  program  was  transmitted  to  the  Produc- 
tion and  Procurement  Divisions  of  the  Ordnance  Department  for 
location  of  supply. 

2.  It  seems  that  the  chlorate  of  potash  which  had  been  furnished 
up  to  that  time  under  existing  specifications  was  not  altogether  satis- 
factory, and  it  became  the  desire  of  the  Ordnance  officials  to  adopt 
amended  specifications  calling  for  bromate  free  chlorate.  At  this 
time  the  manufacture  of  the  last-mentioned  chemical  was  largely 
controlled  by  one  source  of  supply,  which  for  various  reasons  was 
not  immediately  available,  and  the  claimant  company  appears  to 
have  been  one  of  the  few  other  sources  of  supply  at  that  time  in  the 

market. 
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3.  Under  these  circumstances  the  claimant  took  up  with  the  officials 
of  the  Frankford  Arsenal  the  question  of  manufacturing  this  chem- 
ical by  a  process  which  claimant  had  worked  out,  and  various  con- 
ferences were  held  between  claimant's  officials  and  Dr.  A.  S.  Cush- 
man,  supervising  chemist  of  the  Frankford  Arsenal,  on  the  subject, 
the  result  of  which  was  that  the  claimant  was  referred  to  the  officials 
of  the  Ordnance  Department  in  Washington,  whom  at  that  time  Dr. 
Cushman  was  trying  to  persuade  to  adopt  new  specifications  calling 
for  bromate  free  chlorate. 

4.  Claimant  explained  to  the  Ordnance  officials  in  Washington  that 
it  was  prepared  to  undertake  the  manufacture  of  bromate  free 
chlorate,  provided  it  could  obtain  sufficient  orders  to  make  worth 
while  the  necessary  installations  for  that  purpose,  and  expressed 
a  willingness  to  guarantee  a  supply  of  100,000  pounds  on  a  con- 
tract for  one  year.  These  conferences  took  place  about  the  1st  of 
June,  1918,  at  which  time  the  issuance  of  amended  specifications 
covering  bromate  free  chlorate  had  been  seriously  taken  up  by  the 
Ordnance  Department,  and  the  probability  of  their  issuance  was 
apparently  freely  discussed  by  all  concerned.  Such  amended  speci- 
fications were  actually  issued  officially  on  June  25, 1918. 

5.  In  the  meantime  claimant,  knowing  the  expected  requirements 
of  the  Government  for  this  material  and  the  probability  of  the  speci- 
fications being  amended  so  as  to  cover  it,  had  undertaken  some  of 
the  commitments  which  are  covered  by  its  claim,  and  up  to  July  8, 
1918,  had  incurred  considerable  obligations  for  that  purpose. 

6.  On  June  16,  1918,  Mr.  Frank  Kidde,  secretary  of  the  claimant 
company,  had  an  interview  at  Washington  with  Lieut.  A.  11.  Fer- 
rendou,  of  the  Small  Arms  Section  of  the  Procurement  Division, 
Ordnance  Department.  The  evidence  is  to  the  eifect  that  at  this 
conference  Mr.  Kidde  explained  to  Lieut.  Ferrendou  that  claimant 
was  prepared  to  manufacture  bromate  free  chlorate  and  was  de- 
sirous of  receiving  orders,  lest  its  process  should  be  made  use  of 
by  its  commercial  competitors  to  claimant's  disadvantage.  In  view 
of  the  fact  that  claimant  had  shown  more  disposition  to  cooperate 
with  the  Ordnance  Department  than  some  other  manufacturers, 
Lieut.  Ferrendou  welcomed  the  source  of  supply  presented  by  Mr. 
Kidde,  and  undertook  to  avail  himself  thereof  by  suggesting  to 
manufacturers  of  ammunition  that  they  purchase  the  bromate  free 
chlorate  from  claimant  imder  certain  conditions.  These  conditions 
are  contained  in  a  circular  letter  which  Lieut.  Ferrendou  wrote  to 
various  ammunition  manufacturers,  dated  July  8,  1918,  containing 
the  following  statement : 

"It  is  requested,  in  justice  to  the  Monmouth  Chemical  Co.,  that 
when  you  are  in  the  market  for  chlorate  of  potash,  if  their  state- 
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ments  relative  to  compliance  with  specifications  are  correct,  they  be 
given  an  opportunity  to  furnish  some  of  your  requirements." 

7.  Claimant  bases  its  claim  on  the  following  contention :  That  the 
Government  was  anxious  to  obtain  200,000  pounds  of  bromate  free 
chlorate ;  that  claimant  was  willing  to  furnish  100,000  pounds  of  that 
amount  provided  that  the  specifications  of  the  Ordnance  Department 
then  in  force  would  be  amended  so  as  to  permit  the  use  of  this  chem- 
ical, and  offered  to  supply  to  the  Ordnance  Department  this  quantity 
of  the  material  on  these  conditions;  that  the  Ordnance  Department 
thereafter  amended  its  specifications  accordingly,  thereby  accepting 
the  claimant's  proposal,  and  that  the  letter  which  Lieut.  Ferrendou 
addressed  to  ammunition  manufacturers  constituted  a  direction  to 
those  manufacturers  to  purchase  the  chlorate  from  claimant  in  ac- 
cordance with  this  agreement  and  by  way  of  confirmation  thereof. 

DECISION. 

1.  The  evidence  as  presented  to  this  Board  does  not  sustain  the 
claimant's  contention. 

2.  The  claim  is  for  special  facilities,  and  there  is  no  evidence  that 
these  facilities  were  installed  at  the  direction,  request  or  suggestion 
of  any  Government  official.  The  evidence  is  clear  that  the  claimant 
had  a  process  for  the  manufacture  of  bromate  free  chlorate  and  a 
plant  which  could  be  adapted  to  that  purpose,  with  some  additional 
equipment.  Knowing  that  the  Government  expected  to  use  200,000 
pounds  within  the  next  year,  claimant  estimated,  without  consultation 
with  any  Government  officials,  that  half  of  this  amount  would  be  taken 
care  of  by  certain  large  manufacturers  already  in  touch  with  the  Gov- 
ernment, leaving  the  probable  amount  of  100,000  pounds  for  other 
manufacturers  including  the  claimant.  That  relying  on  the  probabil- 
ity of  a  change  in  the  Ordnance  Department  specifications  requiring 
bromate  free  chlorate,  claimant  prepared  itself  for  its  manufacture 
purely  as  a  matter  of  business  judgment,  in  the  expectation  of  re- 
ceiving sufficient  orders  to  amortize  its  additional  undertakings  in 
the  way  of  special  facilities.  There  is  no  evidence  that  the  figure  of 
100,000  pounds  of  material  was  anything  more  than  the  claimant's 
own  estimate,  or  that  the  change  in  the  specifications  was  due  in  any 
way  to  any  request  or  action  of  the  claimant,  or  that  any  of  the 
Ordnance  officials  with  whom  claimant  had  any  dealings  had  any- 
thing to  do  with  the  issuance  of  the  amended  specifications  beyond 
possibly  their  recommendation  as  a  matter  of  good  Ordnance  prac- 
tice, the  terms  of  the  specifications  and  the  date  and  purposes  of  their 
issuance  being  entirely  in  the  hands  of  the  Engineering  Division,  with 
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which  claimant  had  no  transactions,  so  that  there  is  nothing  to  con- 
nect the  issuance  of  the  specifications  in  any  such  way  with  claimant's 
willingness  to  manufacture  as  to  indicate  that  the  specifications  were 
the  result  of  claimant's  presence  in  the  field.  As  to  the  letters  of 
Lieut.  Ferrendou  to  the  other  manufacturers,  they  can  not  be  con- 
strued as  anything  more  than  the  limited  and  conditional  request 
which  their  language  expresses,  and  Lieut.  Ferrendou  himself  testi- 
fied that  they  were  written  for  no  other  purpose  than  to  suggest  to 
these  manufacturers  a  possible  source  of  supply. 

3.  There  is  nothing  in  the  case  from  which  any  obligation  to  reim- 
burse claimant  the  cost  of  its  facilities  could  be  implied,  and  the 
evidence  as  a  whole,  therefore,  does  not  show  any  agreement  within 
the  terms  of  the  act  of  March  2, 1919. 

DISPOSITION. 

An  order  denying  relief  will  be  issued. 
Col.  Delafield  and  Mr.  Hope  concurring. 
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Junk  5,1920. 
Case  No.  2666. 

In  re  CLAIM  OF  EGUPSE  STOVE  CO. 

1.  EXPRESS  CHABGSS. — Where  the  Qoyemment  agrees  with  claimant  that 
It  win  reimburse  claimant  for  all  direct  expense  In  the  manufacture  of 
a  rolling  kitchen,  according  to  directions  of  the  Standardization  Boil- 
ing Kitchen  Board,  and  claimant  so  manufactured  the  kitchen  and  sends 
It  by  express  to  the  Government  and  the  kitchen  Is  received,  accepted, 
and  paid  for  by  the  Qovemment,  claimant  Is  entitled  to  be  reimbursed 
for  the  express  charges  paid  thereon  by  It. 

2  CLAIM  AHD  BECISIOIT.— Claim  for  f  125.76  under  the  act  of  March  2,  1919, 
for  express  charges  on  a  moving  kitchen.  Held,  an  agreement  within 
the  meaning  of  said  act. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  or  PACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2, 1919,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States.   The  amount  claimed  is  $126.76. 

2.  In  the  spring  of  1918  the  Standardization  EoUing  Kitchen 
Board  was  authorized  and  appointed  by  the  Secretary  of  War  for  the 
purpose  of  improving  the  type  of  rolling  kitchen  then  in  use.  The 
first  president  of  the  Board  was  Col.  E.  S.  George. 

3.  Under  instructions  of  Col.  George,  Capt.  E.  S.  Church  re- 
ported to  Lieut.  Col.  Dean  Halford,  M.  T.  C,  executive  officer,  one  of 
the  members  of  said  Board,  at  New  York  City,  for  the  purpose  of  im- 
proving the  details  in  the  construction  of  the  rolling  kitchens  and 
having  the  kitchen  manufactured  and  placed  before  the  Board  for  a 
test. 

4.  Lieut.  Col.  Halford  and  Capt.  Church  met  representatives  of 
several  companies,  including  the  claimant,  at  a  conference  on  or 
about  April  16, 1918.  It  was  there  mutually  agreed  that  the  claimant 
should  construct  a  new  rolling  kitchen  to  be  designed  by  its  engineers, 
and  that  the  Government  would  reimburse  claimant  for  the  expense 
of  materials  and  other  direct  expense  of  producing  the  kitchen,  ex- 
cluding, however,  any  charges  for  overhead  or  other  indirect  expenses 
in  connection  therewith. 
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5.  Claimant  thereupon  manufactured  a  200-man  model  Liberty 
kitchen  and  one  cooker  section  of  a  300-man  model  Liberty  kitchen, 
and  on  November  14,  1918,  sent  them  by  express  from  Mansfield, 
Ohio,  to  Camp  Merritt,  N.  J.,  where  they  were  received  by  the  Stand- 
ardization EoUing  Kitchen  Board.  The  kitchen  and  cooker  were 
thereupon  tested  and  found  to  be  satisfactory.  Claimant  paid  the 
express  charges  on  the  shipment  in  the  amount  of  $125.76. 

6.  Under  date  of  October  16,  1919,  a  certificate  of  fair  value  was 
issued,  under  the  authority  of  the  Quartermaster  General,  Director 
of  Purchase  and  Storage,  covering  the  expense  to  which  claimant  had 
been  put  in  the  manufacture  of  the  kitchen  and  cooker,  excepting, 
however,  and  excluding  the  amount  paid  for  express  as  aforesaid. 
The  claimant  received  the  amount  so  certified,  but  has  never  been 
reimbursed  for  its  expense  incurred  for  express  charges. 

DECISION. 

1.  We  find  that  an  informal  agreement  was  entered  into  between 
the  duly  authorized  agent  of  the  Secretary  of  War  and  the  claimant 
to  reimburse  the  claimant  for  direct  expense  in  connection  with  the 
manufacture  and  shipment  of  a  rolling  kitchen  and  cooker  section, 
and  that  the  amount  paid  for  express  was  an  expense  for  which 
claimant  is  entitled  to  reimbursement.  Claimant  has  already  re- 
ceived reimbursement  for  all  expenses  in  connection  with  the  kitchen 
and  cooker,  excepting  the  expense  for  express.  It  is  now  entitled 
to  receive  the  latter  amount,  to  wit,  $125.76. 

DISPOSITION. 

1.  This  Board  will  make  a  statement  of  the  nature,  terms,  and 
conditions  of  the  agreement  and  certificate  "  C  "  and  will  cause  tJie 
amount  due  the  claimant  to  be  ascertained  and  computed  in  accord- 
ance w^ith  this  decision  and  the  provisions  of  the  supply  circulars 
of  the  Purchase,  Storage  and  Traffic  Division,  and  will  make  a 
statutory  award  and  cause  the  same  to  be  executed  on  behalf  of  the 
United  States  and  by  the  claimant  and  transmitted  to  the  appro- 
priate finance  officer  for  payment. 

Col.  Delafield  concurring. 
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June  5,  1920. 
Case  No.  2681. 

In  re  CLAIK  OS*  JACOB  BEEB'S  SONS   (INC.). 

1.  CONSIBEBATION — BONUS  CLAUSE. — Where  claimant,  a  cloth  manufao- 
turer,  received  a  supplemental  contract  containing  a  proTislon  for  a 
bonns  for  the  exercise  of  special  care  in  cutting  Oovernment  mate- 
rials, while  the  supplemental  contract  would  have  been  void  for  want  of 
consideration  if  it  merely  added  the  bonns  provision  to  the  original 
contract,  it  was  not  void  in  the  present  case,  because  it  changed  the 
specifications  and  price  contained  in  the  original  contract  and  practi- 
cally amounted  to  a  new  contract. 

8.  CLAIH  AND  DECISION.— Claim  under  act  of  March  2,  1919,  for  $6,983.36, 
based  upon  a  proxy-signed  contract  for  woolen  coats  and  breeches.. 
Held,  claimant  is  entitled  to  relief. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Office  of 
Director  of  Purchase,  on  a  claim  for  $5,983.36  on  an  informally 
executed  contract  under  the  following  circumstances : 

2.  On  July  20, 1917,  the  claimant  company  entered  into  a  contract. 
No.  208,  signed  by  Maj.  Fred  A.  Ellison,  quartermaster,  United 
States  Eeserves,  for  Col.  M.  Gray  Zalinski,  Quartermaster  Corps, 
United  States  Army,  for  the  manufacture  of  100,000  olive-drab 
woolen  coats,  at  $1,749  each,  and  125,000  pairs  olive-drab  breeches, 
at  $0,737  each.  This  contract  required  deliveries  in  stated  amounts 
during  the  months  of  January,  February,  and  March,  1918,  and  pro- 
vided that  the  said  contract  expires  March  81,  1918.  It  contains 
the  following  pertinent  provisions : 

"  The  articles  to  be  manufactured  from  materials  furnished  in  part 
by  the  Quartermaster  Corps,  received  by  the  contractor  at  the  Phila- 
delphia depot,  and  the  finished  garments  to  be  delivered  at  the  depot 
of  the  Quartermaster  Corps,  United  States  Army,  Philadelphia, 
Pa.    *    *    * 

"The  materials  to  be  taken  from  and  the  finished  garments 
returned  to  the  Philadelphia  depot,  Quartermaster  Corps,  without 
expense  to  the  United  States  for  packing  and  transportation.  The 
cost  of  packing  materials  for  shipment  from  the  Philadelphia  depot 
is  to  be  charged  against  the  contractor. 
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"  The  contractor  will  be  liable  for  any  loss  of  or  damage  to  any 
of  the  materials  furnished  by  the  Quartermaster  Corps  from  any 
cause  whatsoever  while  in  its  possession. 

"  Provided,  That  the  Government  reserves  the  right  to  purchase  all 
rags  or  clippings  which  can  not  be  used  in  the  manufacture  of  uni- 
forms at  such  price  or  prices  in  accordance  with  grades  or  qualities, 
as  may  be  determined  later  by  the  proper  authorities  of  the  Depart- 
ment of  Commerce." 

In  the  specifications  attached  to  and  forming  part  of  said  contract 
the  following  provisions  are  made : 

"  No  improper  cutting  or  skimping  in  any  manner  will  be  per- 
mitted. The  contractor's  liability  in  this  respect  will  continue  even 
though  the  garments  may  have  been  accepted  and  paid  for. 

"Any  quantities  of  materials  issued  by  this  corps  to  the  contractoi 
in  excess  of  allowances  below  noted,  will  be  charged  against  his  con- 
tract and  any  of  the  material  furnished  remaining  unused  at  the 
completion  of  the  contract  shall  be  returned  to  the  depot  where  de- 
liveries are  made,  except  all  clippings  and  ends,  which  can  not.  in 
the  opinion  of  the  contracting  oflScer,  or  his  successor,  be  utilized  in 
the  manufacture  of  those  articles,  may  be  retained  by  the  contractor." 

Then  follows  a  schedule  of  the  quantities  of  materials  that  will  be 
furnished  by  the  Quartermaster  Corps  in  connection  with  the  manu- 
facture of  the  breeches  and  coats  of  various  sizes  called  for  in  the 
contract. 

3.  On  December  26, 1917,  the  claimant  entered  into  a  supplemental 
agreement  for  modification  of  contract  No.  208,  which  said  agree- 
ment was  signed  by  Capt.  V.  Stone,  Quartermaster  Reserve  Corps, 
for  Col.  M.  Gray  Zalinski,  Quartermaster  Corps,  United  States  Army, 
which  provides,  amongst  other  things  as  follows : 

"And  whereas  it  is  found  advantageous  and  in  the  best  interests 
of  the  service  of  the  United  States  to  modify  the  provisions  of  said 
contract  (No.  208)  as  specified  below: 

"  Now,  therefore,  it  is  hereby  agreed  that  the  provisions  of  said 
contract  shall  be  changed  in  the  following  particulars  and  in  these 
respects  only. 

"  That  the  manufacture  of  approximated  one  hundred  and  twenty- 
five  thousand  (126,000)  pairs  wool,  foot  breeches,  shall  be  stopped, 
and  in  lieu  of  the  breeches  remaining  undelivered  under  said  contract, 
the  contractor  is  to  deliver  wool  breeches,  new  pattern,  made  as  per 
specification  requirements  No.  1286,  except  that  silk  thread  is  to  be 
used  for  stitching  instead  of  mercerized  cotton,  and  for  each  pair  so 
made,  delivered  and  accepted,  the  contractor  is  to  receive  ninety-five 
cents  ($0.95),  instead  oi  the  price  stipulated  in  the  said  original 
contract. 

"All  rags  and  clippings  from  materials  furnished  by  the  Quarter- 
master Corps  are  to  remain  the  property  of  the  United  States,  to  be 
accumulatea,  packed  in  bags  or  baled,  and  held  for  such  disposition 
as  may  be  directed  by  the  contracting  officer." 
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Attached  to  the  said  contract  and  forming  a  part  thereof  is  speci- 
fication requirements  No.  1286,  referred  to  in  said  contract,  to  which, 
following  the  specification,  there  is  attached  a  typewritten  paper 
which  contains  the  following  provisions : 

"  That  in  cutting  textile  materials  furnished  by  the  United  States 
for  use  in  the  manufacture  of  garments,  etc.,  under  this  contract  the 
contractor  shall  use  best  efforts  to  avoid  all  possible  waste.  For  the 
additional  work  and  special  care  so  involved  the  contractor  shall  be 
paid,  as  separate  compensation  and  premium,  an  amount  equal  to 
20  per  cent  of  the  net  cost  price  of  such  Government-owned  textile 
materials  to  the  extent  of  the  saving  in  uncut  yardage  in  the  piece 
(piece  goods)  on  comparing  the  quantities  actually  used  in  the  cut- 
ting with  the  allowances  for  the  purposes  listed  in  the  accompanying 
schedules,  the  material  of  the  yardage  so  saved  to  remain  the  prop- 
erty of  the  United  States.  There  shall  not,  however,  be  any  skimp- 
ing whatever  in  the  cutting  for  the  garments,  etc.,  and  in  event  of 
the  violation  of  this  condition  no  compensation  shall  be  made  for  the 
saving  in  yardage  resulting  from  the  lays  of  such  skimped  cutting, 
and  me  Government  shall  also  have  the  election  of  annulling  the 
contract  for  such  cause." 

4.  It  appears  that  on  April  15,  1918,  Capt.  V.  Stone,  assistant  to 
the  depot  quartermaster,  Philadelphia,  wrote  to  the  claimant  extend- 
ing the  time  for  the  performance  of  its  contract  to  Jime  22,  1918. 
Authority  to  make  this  extension  was  given  the  depot  quartermaster 
by  letter  of  April  6  from  the  purchasing  and  contracting  officer.  Sup- 
plies and  Equipment  Division. 

It  further  appears  from  the  evidence  that  the  contractor  completed 
its  said  contracts  and  has  been  paid  the  price  stipulated  therein  for 
the  articles  furnished. 

5.  It  appears  that  on  September  27,  1917,  the  Quartermaster  Gen- 
eral wrote  the  depot  quartermaster,  Philadelphia,  Pa.,  directing  that 
all  contracts  entered  into  after  that  date  should  contain  the  bonus 
clause  above  quoted,  which  was  made  part  of  the  supplemental  con- 
tract dated  December  26,  1917,  and  also  requested  the  depot  quar- 
termaster to  have  supplemental  agreements  made  embodying  this 
provision  for  all  contracts  still  in  force.  The  claimant  and  other 
clothing  manufacturers  learned  of  this  letter  of  instructions  and 
contends  that  it  immediately  adopted  measures  to  save  on  Govern- 
ment-owned material. 

6.  At  the  hearing  Mr.  Irving  L.  Wilson,  president  of  the  claimant 
company,  was  the  only  witness.  He  testified  that  when  he  signed  the 
supplemental  contract  of  December  26,  1918,  the  paper  containing 
the  bonus  clause  was  physically  attached  to  the  contract  and  that  it 
was  one  of  the  inducements  which  caused  him  to  sign  the  said  con- 
tract. He  testified  that  the  claimant  did  not  begin  cutting  any  of  the 
material  on  contract  No.  208  until  about  January  2,  1918,  after  the 
execution  of  the  supplemental  agreement,  because  it  was  workin^^  on 
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prior  Government  contracts  in  which  it  had  been  delayed.  Mr.  Wil- 
son testified  that  during  the  performance  of  two  of  the  said  prior 
contracts  and  about  the  middle  of  the  summer  of  1917  the  Govern- 
ment inspector  at  his  plant  had  objected  to  the  manner  in  which  the 
claimant  was  laying  out  the  Government-owned  material  in  that  it 
was  cutting  from  materials  laid  on  top  of  materials  of  different 
widths  which  caused  a  substantial  loss  in  the  clippings  left  over  from 
the  material  of  broader  width.  Thereupon  Mr.  Wilson  gave  his 
superintendent  instructions  to  make  the  laying  out  only  from  mate- 
rials of  the  same  width,  and  this  required  greater  accuracy  and  in- 
creased cost  in  the  manufacturing  process.  On  October  23, 1917,  Mr. 
Wilson  wrote  the  depot  quartermaster,  Philadelphia,  requesting  that 
the  claimant  be  furnished  only  with  cloth  on  which  the  width  was 
marked  so  that  it  could  make  the  proper  layout  as  required  by  the 
inspector.  It  sufficiently  appears  from  the  testimony  of  Mr.  Wilson 
that  substantial  changes  were  brought  about  in  claimant's  factory 
after  the  inspector  had  objected  to  the  manner  in  which  the  claim- 
ant's workmen  were  laying  out  the  goods.  However,  Mr.  Wilson  tes- 
tified that  after  the  contents  of  the  letter  of  the  Quartermaster  Gen- 
eral of  September  27,  1917,  became  known  he  directed  his  superin- 
tendent to  use  his  best  efforts  to  save  Government-owned  goods,  and 
care  was  taken  in  laying  out  the  goods  and  in  saving  the  ends  of  a  roll 
of  material  which  were  not  used.  All  of  these  precautions  he  alleges 
entailed  additional  labor  and  expense,  although  he  could  not  specify 
what  additional  expense  the  claimant  had  been  put  to.  It  is  clear 
from  the  testimony  of  Mr.  Wilson  that  the  new  methods  of  saving 
with  more  accurate  laying  out  of  the  goods  was  fully  established  in 
the  claimant's  factory  prior  to  December  31,  1917,  which  was  before 
the  time  when  the  claimant  began  cutting  any  material  under  con- 
tract No.  208  of  July  20, 1917,  as  modified  by  the  supplemental  agree- 
ment of  December  26, 1917. 

Mr.  Wilson  further  testified  that  no  material  under  contract  No. 
208  or  the  supplemental  agreement  was  cut  until  January  2,  1918, 
and  he  explained  as  the  reason  for  this  delay  that  the  claimant  had 
been  delayed  in  its  prior  contracts  and  in  getting  in  new  machinery, 
and  that  the  Government  did  not  furnish  the  material  in  sufficient 
quantities  to  begin  operations  on  contract  No.  208. 

7.  On  cross-examination  Mr.  Wilson  admitted  that  while  the 
bonus  clause  was  a  great  inducement  to  a  contractor  to  save  Govern- 
ment-owned material,  nevertheless  all  adequate  precautions  and  in- 
structions to  save  had  been  made  and  given  during  the  performance 
of  the  prior  Government  contracts  and  prior  to  December  31,  1917. 
When  interrogated  about  two  other  claims  which  Jacob  Reed's  Sons 
have  made  to  the  Claims  Board,  Director  of  Purchase,  for  a  bonus 
allowance  on  two  urior  contracts,  Mr.  Wilson's  attention  was  drawn 
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to  the  fact  that  his  company  had  made  a  greater  saving  per  garment 
under  those  prior  contracts  than  under  contract  No.  208.  When 
asked  to  explain  this  difference  he  testified  that  it  was  greatly  a 
matter  of  luck^  and  although  precautions  were  taken  to  insure  sav- 
ing on  Government-owned  material,  such  precautions  could  not  in- 
sure more  than  a  reasonable  chance  of  saving. 

8.  The  claimant  contends  that  the  supplemental  agreement  of 
December  26,  1917,  modifying  contract  No.  208  (1)  required  it  to 
manufacture  a  totally  different  kind  of  wool  breeches  from  that  re- 
quired in  the  original  contract;  (2)  that  it  deprived  the  contractor  of 
all  rags  and  materials  left  over  from  the  cuttings,  which,  under  the 
original  contract,  the  Government  had  the  right  to  purchase  from 
the  contractor;  and  (3)  that  the  principal  inducement  for  it  to 
execute  the  supplemental  agreement  was  the  bonus  clause  which  did 
provide  additional  compensation  to  the  claimant  provided  it  pur- 
sued the  new  methods  of  saving  on  Government-owned  materials 
which  it  had  adopted. 

Attached  to  the  petition  in  this  case  is  a  summary  of  the  facts  on 
which  the  claim  is  based.  In  this  summary  the  claimant  asserts  that 
the  Government  allowances  for  102,711  olive  drab  wool  coats  and 
130,819  pairs  of  olive  drab  wool  breeches  which  it  manufactured  and 
which  were  accepted  under  the  said  contract  No.  208,  dated  July  20, 
1917,  as  modified  by  supplemental  agreement  of  December  26,  1917, 
was  374,553  yards  22  inches ;  that  it  used  364,974  yards  4J  inches  of 
said  material,  thereby  saving  to  the  Government  9,579  yards  17^ 
inches.  It  similarly  asserts  that  it  saved  2,813^  yards  of  olive  drab 
luster  wool  serge;  2,853^^  yards  of  olive  drab  silesia;  2,493 §  yards 
9-ounce  duck;  and  2,271^  yards  of  drilling.  The  total  aggregate 
value  of  all  of  said  material  was  $29,916.85,  and  20  per  cent  of  said 
amount  is  <$5,983.36,  which  the  claimant  contends  it  is  now  entitled 
to  under  the  bonus-clause  provision  of  the  supplementary  contract 
of  December  26,  1917. 

DECISION. 

1.  In  reaching  a  decision  in  this  case  we  are  necessarily  guided 
by  the  decision  of  the  Secretary  of  War  in  the  claim  of  Heidelberg, 
Wolff  &  Co.,  No.  30,  in  so  far  as  the  same  is  applicable  to  the  facts 
presented  by  the  record  now  under  consideration. 

In  the  Heidelberg,  Wolff  &  Co.  case  the  Secretary  of  War  de- 
cided (as  shown  by  the  opinion  of  Judge  E.  Henry  Lacomb,  dated 
February  17,  1920,  and  concurred  in  by  his  associate  advisers  to  the 
Secretary  of  War),  that  where  an  independent  contract  was  entered 
into  between  the  Government  and  a  contractor  which  contained  the 
20  per  cent  bonus  clause  for  saving  on  Government-owned  material, 
and  that  although  the  bonus  clause  as  phrased  added  nothing  to  the 


Digitized  by  V^OOQIC 


34  DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT. 

obligation  of  the  contractor  to  use  his  best  efforts  to  avoid  all 
possible  waste,  nevertheless,  the  contract  was  not  severable  and  if  the 
contractor  fulfilled  his  obligations  in  using  his  best  efforts  to  save 
on  Government-owned  material  he  is  entitled  to  be  paid  the  price 
which  the  Government  had  agreed  to  pay  him  according  to  the  terms 
of  the  bonus  clause.  In  other  words,  Judge  Lacomb,  in  effect,  holds 
that  an  independent  contract  containing  the  bonus  clause  is  to  be 
considered  as  an  entirety  and  although  the  bonus  clause  imposes  no 
additional  obligation  on  the  contractor,  the  clause  shall  not  be 
rejected  for  lack  of  consideration,  because  the  entire  contract  carries 
consideration. 

On  the  other  hand,  Judge  Lacomb  holds  that  where  a  contract  is 
entered  into  for  the  manufacture  of  clothing,  by  the  use  of  Govern- 
ment-owned material,  which  provides  that  the  contractor  will  be 
responsible  for  damage  to  said  material  while  in  its  possession,  the 
contractor  is  bound  to  use  the  same  degree  of  care  that  a  reasonably 
careful  prudent  man  would  exercise  in  the  cutting  up  of  his  own 
material.  Therefore,  when  the  Government  enters  into  a  supple- 
mental agreement  with  the  contractor  purporting  to  allow  the  con- 
tractor a  bonus  of  20  per  cent  for  additional  work  and  special  care 
involved  in  using  his  best  efforts  to  avoid  all  possible  waste,  which 
said  subcontract  contains  no  other  provisions  whatsoever  than  those 
relating  to  the  bonus,  the  said  supplemental  contract  is  void  because 
there  was  no  consideration,  in  that  the  bonus  clause  imposed  no 
additional  obligation  on  the  contractor  than  his  existing  obligation 
under  the  original  contract  to  use  his  best  efforts  to  avoid  all  possible 
waste.  It  was,  therefore,  held  that  the  bonus  clause  appearing  in 
the  supplemental  contract  was  a  mere  gratuity  and  for  such  reason 
the  supplemental  contract  is  void. 

2.  In  the  case  now  under  consideration  the  original  contract  of 
July  20,  1917,  with  Jacob  Reed's  Sons  (Inc.)  contained  no  bonus 
clause,  but  required  the  contractor  to  manufacture  100,000  coats  at 
$1,749  each,  and  125,000  pairs  breeches  at  $0,737  each.  The  breeches 
were  to  be  manufactured  according  to  specification  No.  1161,  which 
minutely  sets  forth  the  requirements  which  must  be  complied  with  in 
the  manufacture  of  the  breeches.  On  December  26,  1917,  a  supple- 
mental agreement  was  entered  into  with  the  contractor  modifying 
the  contract  of  July  20,  1917,  which  provided  that  the  manufacture 
of  the  breeches  under  the  original  contract  should  stop  and  the  con- 
tractor should  deliver  breeches  of  a  new  pattern  made  according  to 
specification  requirements  No.  1286,  for  which  it  should  receive  the 
price  of  $0.95  each.  Specification  requirements  No.  1286  are  totally 
different  from  specification  requirements  No.  1161  under  the  origi- 
nal contract.  The  price  of  the  breeches  is  different,  and  by  entering 
into  a  supplemental  contract  the  contractor  agreed,  in  effect,  to  a 
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cancellation  of  the  prior  contract  in  so  far  as  it  affected  delivery  of 
the  balance  of  the  breeches  called  for  in  the  original  contract  at  the 
price  stipulated  therein.  The  testimony  showed  that  the  cost  of 
manufacturing  the  breeches  of  the  new  pattern  required  to  be  made 
by  the  supplemental  contract  was  in  excess  of  the  cost  to  manufac- 
ture the  breeches  according  to  the  requirements  of  the  original  con- 
tract, and  that  one  of  the  inducements  for  entering  into  the  said  sup- 
plemental contract  was  the  bonus  clause,  which  was  made  part  of  the 
supplemental  contract.  It  would  be  futile  to  argue  that  there  was  no 
consideration  for  entering  into  the  supplemental  contract.  We  are 
of  the  opinion  that  this  claim  is  readily  distinguishable  from  that 
part  of  Judge  Lacomb's  decision  which  relates  to  an  original  con- 
tract made  without  a  bonus  clause,  followed  by  a  supplemental  con- 
tract which  contains  a  bonus  clause  and  no  other  provision  whatso- 
ever, and  so  his  holding  that  there  was  no  consideration  for  the  sup- 
plemental contract  does  not  apply  to  this  case.  We  are  of  the  opinion 
that  the  other  part  of  Judge  Lacomb's  decision  is  fully  applicable  to 
this  case.  It  holds  that  where  a  valid  contract  is  entered  into  which 
contains  a  bonus  clause  and  where  it  is  shown  that  the  contractor 
uses  his  best  efforts  to  save  on  Government-owned  material,  he  has  laid 
the  foundation  for  payment  of  the  20  per  cent  bonus  promised  by  the 
Government  according  to  the  terms  of  the  contract.  IFnder  the  latter 
holding  Judge  Lacomb  was  of  the  opinion  that  the  clause  relating 
to  the  manufacturing  of  the  articles  and  the  clause  relating  to  the 
bonus  were  not  severable,  but  together  they  constituted  one  entire 
contract.  We  may  add  that  it  necessarily  follows  if  the  contract  to 
manufacture  is  based  on  the  consideration,  and  if  the  provision  to 
pay  a  bonus  is  to  be  considered  a  valid  part  of  that  contract,  because 
there  is  one  consideration  for  the  whole  agreement,  it  would  follow 
that  it  is  immaterial  whether  a  bonus  clause  appeared  in  an  original 
contract,  as  in  the  Heidelberg  Wolff  case,  or  in  a  supplemental  con- 
tract which  carried  with  it  the  consideration,  as  in  the  instant  case. 
It  is  only  when  a  bonus  is  offered  in  a  supplemental  contract,  which 
is  based  on  no  consideration,  to  do  that  which  the  contractor  was 
already  obligated  to  do  under  the  original  contract  that  the  supple- 
mental contract  can  be  said  to  lack  consideration  and  the  bonus  pro- 
vision therein  held  to  be  a  mere  gratuity. 

8.  The  contention  was  made  at  the  beginning  that  because  the  origi- 
nal contract  contained  a  provision  that  the  Government  reserves  the 
right  to  purchase  all  rags  or  clippings  which  can  not  be  used  in  the 
manufacture  of  uniforms  that  the  rags  and  clippings  became  the 
prof)erty  of  the  contractor.  Hence  it  was  contended  that  the  sup- 
plemental contract  took  away  the  contractor's  right  to  the  rags  and 
clippings  in  that  it  provided  that  they  should  remain  the  property 
of  the  Government.     The  claimant  therefore  contends  that  the 
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waiver  of  its  right  to  the  rags  and  clippings  as  contained  in  the 
supplemental  contract  was  an  additional  consideration  for  entering 
into  said  supplemental  contract.  The  contract  was  indisputably  one 
of  bailment,  and  the  title  to  all  the  Government-owned  material 
remained  at  all  times  in  the  Government,  and  the  contractor  ob- 
tained no  title  to  any  part  of  the  material  during  the  performance 
of  the  contract.  He  was  liable,  under  the  terms  of  the  contract, 
for  loss  or  damage  to  any  of  the  material  while  in  his  possession. 
The  provision  in  the  contract  that  the  Government  should  purchase 
rags  and  clippings  would  seem  to  be  illegal  and  void  in  that  it.  in 
effect,  provided  that  the  Government  should  purchase  its  own  ma- 
terial. This  clause  can  not  operate  to  have  changed  the  title  in 
the  rags  and  clippings  from  the  Government  to  the  contractor.  In 
the  decision  of  this  Board  in  the  Heidelberg- Wolff  case,  it  was  held 
that  the  Government  never  lost  title  to  the  rags  and  clippings ;  but 
on  rehearing,  it  was  decided  that  the  question  was  not  presented 
for  determination,  and  the  Secretary  of  War,  therefore,  did  not 
pass  upon  this  specific  question.  In  so  far  as  the  question  of  the 
title  to  the  rags  and  clippings  is  only  raised  in  this  case  for  the 
purpose  of  showing  consideration  for  the  supplemental  agreement, 
and  inasmuch  as  we  are  of  the  opinion  that  there  is  sufficient 
consideration  to  support  the  supplemental  agreement  without  pass- 
ing on  the  question  of.  the  title  to  the  rags  and  clippings  under  the 
original  contract  we  are  of  the  opinion  that  that  question  is  not 
involved  in  this  claim. 

4.  Finding  as  we  do  that  the  supplemental  contract  of  December 
26.  1917,  is  based  upon  consideration  that  supports  its  validity  and 
that  the  claimant  has  performed  the  said  contract  by  delivering  the 
breeches  required  by  its  terms  to  be  delivered  and  also  finding  as  we 
do  that  the  said  supplemental  contract  is  to  be  considered  in  its 
entirety  as  one  complete  contract  and  not  serverable  in  its  terms,  so 
as  to  separate  the  bonus  clause  from  the  other  part  of  the  contract, 
we  are  of  the  opinion  that,  as  the  record  shows  that  the  contractor 
used  its  best  efforts  to  avoid  waste  and  was  as  careful  with  Govern- 
ment-owned material  as  it  should  have  been  with  its  own,  the  claim- 
ant has,  therefore,  fulfilled  all  its  obligations  and  is  entitled  to  be 
paid  the  price  which  the  Government  agreed  to  pay  for  such  fulfill- 
ment. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  "C"  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  maimer  pro- 
vided in  subdivision  "C,"  section  5,  Supply  Circular  No.  17,  Pur- 
chase, Storage  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Hendon  concurring. 
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June  5,  1920. 
Case  No.  2464. 

In  re  CLAIM  OF  MOBOAH  ENGhlKEEEIKa  CO. 

1.  STTPPLEMEKTAL  CONTBACT—CONSIBE&ATION.— Where  a  supplemental 
contract  is  entered  into  after  the  time  of  performance  has  expired,  fixed 
in  an  original  proxy- si^ed  contract  and  in  formal  contracts  snpple- 
mentingr  proxy-signed  contracts,  and  without  new  or  additional  con- 
sideration moving  to  the  Government  for  the  express  purpose  of  vali- 
dating the  proxy-signed  contracts,  such  supplemental  contract  so  en- 
tered into  is  invalid. 

S.  PBOZY-SIONED  COHTEACTS,  E7FECT  OF— MODIFICATION  BY  FOBMAL 
SUPPLEMENTAL  CONTBACT. — Where  a  formal  supplemental  contract 
is  entered  into  for  the  purpose  of  modifying  the  terms  of  a  prior  proxy- 
signed  contract  and  continues  the  proxy- signed  contract  in  force  and 
effect  except  as  modified,  the  effect  of  such  supplemental  contract  is 
merely  to  continue  the  informal  contract  in  force  and  effect  as  modi- 
fied without  giving  it  the  effect  of  a  formal  one. 

3.  CONSTBVCTION  OF   CONTBACT— FINAL  JUDGMENT   OF   DETEBMINING 

OFFICEB. — Where  the  parties  to  a  contract  agree  therein  upon  some 
one  to  finally  determine  disputes  thereunder,  the  determination  of  such 
person  will  he  final  in  the  absence  of  fra^d  or  such  gross  mistake  as  to 
imply  fraud  in  his  decision. 

4.  EXTENSION  OF  TIME— LIQUIDATED  DAMAGES.— Where  a  contract  pro- 

vides that  the  contractor  shall  pay  the  Government  liquidated  damages 
therein  fixed,  in  case  of  delay  except  for  certain  causes,  and  the  con- 
tractor is  delayed  in  the  performance  of  its  contract  by  causes  the  re- 
sponsibility for  which  it  is  exempted,  and  the  contract  provides  that 
the  contracting  oificer  shall  extend  the  time  of  performance  for  a  pe- 
riod equal  to  that  during  which  the  contractor  was  so  delayed,  the  de- 
termination by  the  contracting  officer  that  claimant  is  entitled,  on  ac* 
oount  of  such  causes,  to  such  an  extension  of  time  for  a  period  fixed  by 
him  is  final  and  conclusive  in  the  absence  of  fraud  or  gross  mistake 
implying  fraud  on  his  part. 

•S.  SAME. — The  contracting  officer  does  not  lose  his  authority  to  extend  the 
time  of  performance  in  a  contract  by  reason  of  the  fact  that  such  ex- 
tension is  not  granted  until  after  the  expiration  of  the  time  of  perform- 
ance, if  such  extension  is  granted  for  causes  occurring  during  the  time 
when  the  contractor  was  not  in  default. 

4.  LIQUIDATED  DAMAGES — WAIVEB  OF. — Liquidated  damages  can  not  be 
waived  by  a  Government  officer,  but  fin  extension  of  time  provided  for 
in  the  contract  is  not  a  waiver,  but  a  mere  compliance  with  its  terms. 

7.  SECBETABY  OF  WABr— JUBISDICTION  OF  UNDEB  THE  ACT  OF 
MABCH  8,  1919. — ^Under  the  act  of  March  8,  1919,  the  Secretary  of  War 
is  given  original  Jurisdiction  to  adjust,  pay,  and  discharge  informal 
agreements  falling  within  the  terms  of  said  act,  to  the  exclusion  of 
other  agencies  of  the  Government,  and  his  Jurisdiction  is  not  ousted  by 
attempted  determination  of  claims  arising  under  such  agreements  by 
administrative  agencies  of  the  Government  outside  of  the  War  Depart- 
ment. 
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8.  CLAIH  AtfD  DECISION. — Claim  for  |S4,000  presented  as  a  Class  A  claim,  un- 
der the  act  of  ICarch  2,  1919,  for  the  recovery  of  liquidated  damages 
withheld  by  the  Government  under  contracts  for  the  manufacture  of 
mortar  carriages.    Held,  claimant  entitled  to  recover  in  part. 

Mr.  Henry  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  as  a  class  A  claim  for  $84,000,  being 
the  amount  withheld  as  liquidated  damages  from  the  contract  price 
of  ninety-one  12-inch  mortar  carriages.  The  hearing  was  held 
March  24,  1920. 

2.  On  December  8, 1917,  an  Ordnance  Department  purchase  order, 
known  as  War-Ord.  CS-106,  was  issued  to  claimant  for  the  manu- 
facture and  delivery  of  eighty  12-inch  mortar  carriages,  deliveries 
to  be  as  follows:  In  July,  1918,  2  carriages;  in  August,  1918,  10 
carriages;  in  September,  1918,  15  carriages;  and  thereafter  18  car- 
riages per  month  until  the  order  should  be  completed. 

Thus,  all  carriages  should  have  been  delivered  on  or  before  Decem- 
ber 31,  1918.  The  price  was  to  be  the  cost  plus  $6,000  per  carriage. 
It  is  stated  in  the  purchase  order  that  time  is  of  its  essence,  and  that 
temporary  factory  buildings  are  to  be  erected  at  claimant's  plant  in 
Alliance,  Ohio,  on  ground  owned  by  claimant,  the  Government  to 
pay  the  actual  cost  of  the  buildings  ready  for  installation  of  the 
necessary  machinery,  without  additional  foundations,  but  with  rail- 
way tracks  and  sidings  to  the  buildings  and  adjacent  storage  yards. 
The  cost  thereof  was  not  to  exceed  $1,000,000,  all  in  accordance  with 
schedule  No.  1  attached  to  the  contract.  Claimant  is  also  required 
to  install  the  necessary  machinery  and  equipment  with  the  Govern- 
ment's assistance,  the  Government  to  pay  therefor  in  an  amount  not 
to  exceed  $1,000,000.  The  buildings  and  equipment  were  to  become 
the  property  of  the  Government.  Claimant  is  entitled  to  no  profit 
on  the  buildings  or  on  the  machinery,  except  10  per  cent  upon  any 
tools  that  it  may  manufacture.  The  contractor,  with  the  Govern- 
ment's assistance,  is  to  purchase  all  necessary  materials  for  the 
carriages. 

It  also  provides  that  the  deliveries  of  the  articles  are  contingent 
upon  the  ability  of  the  contracting  ofiicer  and  the  contractor  to  pro- 
cure the  erection  and  equipment  of  the  buildings,  materials,  labor 
and  supplies,  or  anything  necessary  for  the  manufacture  of  the 
carriages,  within  a  period  reasonably  permitting  the  carrying  out 
of  the  terms  of  the  schedule,  and  that  liquidated  damages  for  each 
day  during  which  the  contractor  shall  be  in  default  of  deliveries 
stated  shall  be  deducted  from  payments  to  be  made  the  contractor 
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on  account  of  fixed  profit  at  the  rate  of  three-tenths  of  1  per  cent 
of  the  amount  named  as  such  profit,  pro\'ided  that  in  no  case  shall 
such  deductions  cause  the  fixed  profit  to  be  less  than  the  sum  of 
$4r,500  for  each  article. 

It  is  also  provided  in  such  purchase  order  that  Articles  I,  II,  III, 
VI,  and  XI  to  XXII,  both  inclusive,  as  stated  in  contract  Form  No. 
598,  edition  of  November  3,  1917,  will  apply  to  this  order.  No  pro- 
visions for  extension  of  time  are  made  except  as  such  provisions 
are  found  in  the  form  referred  to. 

3.  On  January  26,  1918,  the  purchase  order  of  December  8,  1918, 
was  supplemented  by  a  contract  on  Form  No.  698,  proxy  signed  on 
behalf  of  the  Government  as  follows:  "Samuel  McKoberts,  CoL, 
Ordnance  Department,  U.  S.  N.  A.,  contracting  officer,  by  Chas. 
N.  Black,  Lieut.  CoL,  Ord.,  N.  A."  This  contract  follows  the  pro- 
curement order  in  respects  here  material  and  increased  the  maxi- 
mum cost  of  the  buildings  to  $1,500,000.  Article  III  thereof  pro- 
vides: 

"  Time  being  of  the  essence,  the  contractor  will,  if  requested  so  to 
do  by  the  contracting  officer,  use  his  best  efforts  to  anticipate  the 
foregoing  schedule,  and  agrees  to  give  the  performance  of  this  con- 
tract precedence  over  all  work  for  parties  other  than  the  United 
States.  The  contractor  shall  not  be  responsible  for  delays  caused 
by  acts  of  war,  ♦  *  ♦  or  by  storms,  and  the  like,  or  by  any  act 
or  default  of  the  United  States,  or  other  cause  beyond  the  control 
or  without  the  fault  of  the  contractor,  without     *     *     * . 

"It  being  understood  and  agreed  that  the  deliveries  of  the  articles 
as  set  forth  in  the  foregoing  schedule  are  contingent  upon  the  ability 
of  the  contracting  officer  and  the  contractor  to  furnish  the  drawings 
and  to  procure  the  erection  and  equipment  of  the  buildings  afore- 
described,  and  the  materials,  labor  and  supplies,  or  anything  necessary 
for  the  manufacture  of  such  articles,  within  a  period  reasonably 
permitting  the  carrying  out  of  the  terms  of  the  foregoing  schedule." 

Article  IV,  paragraph  (&),  in  addition  to  providing  for  liquidated 
damages  as  stated  in  the  purchase  order,  provides : 

"  That  the  contracting  officer  shall  extend  the  time  for  delivery  of 
any  articles  for  a  period  equal  to  any  delay  or  delays  caused  in  his 
opinion  by  any  act  of  the  United  States,  or  by  *  *"  *  storm,  and 
the  like,  or  other  cause,  beyond  the  control  and  without  the  fault  of 
the  contractor  occuring  during  such  time  as  the  contractor  may  not 
be  in  default  or  before  the  expiration  of  any  previous  extension  of 
the  time  for  delivery  of  any  articles,  and  no  deduction  from  fixed 
profit  shall  be  made  "for  delay  directly  arising  from  any  such  cause." 

Article  V,  paragraph  (4)  provides: 

"The  decision  of  the  contracting  officer  on  all  questions  of  the 
allowance  and  determination  of  cost  and  the  payment  thereof  shall 
he  finals  except  that  either  upon  the  completion  of  the  contract  by 
the  contractor^  or  its  termmation  by  the  United  States,  or  whenever 
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claims  of  cost  amounting  in  the  aggregate  to  $ Tiave  been  dis- 

(dloxoed  or  dete7'inined  adversely  to  the  contractor  hy  the  contracting 
officer^  the  contractor  may  appeal  to  the  Chief  of  Ordnance  hy  filing 
one  statement  of  claim  whi^h  shall  emhrace  all  claims  of  cost  pre- 
viously  disallowed  or  adversely  determined^  provided  that  all  such 
claims  sh/dl  be  certified  hy  an  accountant  designated  by  the  contract- 
ing officer  as  being  in  their  entirety  the  subject  of  expenditures  of, 
or  cost  to,  the  contractor." 

Article  VII  provides  that — 

"  In  the  event  the  contracting  officer  shall  make  anj  change  in  the 
drawings  and  specifications  forming  a  part  of  this  contract,  the 
schedule  of  deliveries  shall  be  extended  for  a  period  or  periods  equal 
to  any  delay  that  may  be  caused  thereby." 

Article  XX  provides: 

"  Except  as  this  contract  shall  otherwise  provide,  any  doubts  or 
disputes  which  may  arise  as  to  the  meaning  of  anything  in  this  con- 
tract shall  be  referred  to  the  Chief  of  Ordnance  for  determination. 
If,  however,  the  contractor  shall  feel  aggrieved  at  any  decision  of 
the  Chief  of  Ordnance  upon  such  reference,  he  shall  have  the  right 
to  submit  the  same  to  the  Secretary  of  War,  whose  decision  shall  be 
final." 

Among  the  schedules  referred  to  and  made  a  part  of  the  contract 
is  Schedule  No.  3,  a  copy  of  a  contract  between  claimant  and  George 
A.  Fuller  Co.,  bearing  date  of  the  original  purchase  order,  December 
8,  1917,  for  the  construction  of  the  required  buildings  and  bearing 
the  approval  of  the  Ordnance  Department,  by  W.  H.  Reed,  captain, 
Ordnance.  No  time  of  completion  is  fixed  in  this  contract,  and  it  is 
clear  from  the  testimony  that  such  omission  was  intentional  on 
account  of  the  imcertainties  of  the  times  and  the  great  haste  with 
which  the  contract  was  entered  into,  coupled  with  the  lack  of  definite 
plans  or  specifications. 

4.  On  July  31,  1918,  a  formal  supplemental  agreement,  to  the  con- 
tract of  January  26,  1918,  was  entered  into.  Its  only  purpose  being 
to  increase  the  maximum  cost  of  the  buildings  from  $1,150,000  to 
$1,300,000.    It  provides  in  Article  V  thereof  : 

"  Except  as  herein  modified,  all  the  terms  and  conditions  of  tht. 
contract  dated  January  26,  1918,  shall  remain  in  full  force  and 
effect." 

5.  On  January  23,  1919,  a  second  formal  supplemental  contract 
was  entered  into  increasing  the  maximum  cost  to  the  Government 
of  the  buildings  to  $1,705,279.70,  containing  a  provision  that  the  in- 
formal contract  as  theretofore  amended  shall  remain  in  full  force 
and  effect. 

6.  On  December  10,  1917,  purchase  order  War-Ord.  CS-105A  was 
issued.    It  is  signed  by  J.  H.  Rice,  lieutenant  colonel,  Ordnance  De- 
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partment,  and  provides  for  the  manufacture  by  claimant  of  eleven 
12-inch  mortar  carriages,  model  of  1918.  It  is  recited  in  this  order 
that  the  carriages  ordered  are  in  addition  to  those  covered  by  pur- 
chase order  CS-105,  dated  December  8,  1917,  and  that  the  additional 
order — 

"  Will  be  covered  by  the  same  specifications  and  conditons  set  forth 
in  that  order." 

Delivery  of  the  carriages  is  to  be  made  f.  o.  b.  plant  on  ^-  ^-^^'•» 
December  31,  1918.  The  prices  are  fixed  the  same  as  in  War-Ord. 
CS-105,  at  cost  plus  a  fixed  profit  of  $6,000  per  carriage,  under  the 
same  conditons  as  specified  in  purchase  order  CS-105. 

7.  This  additional  purchase  order  CS-105A  is  covered  by  a  con- 
tract dated  May  13,  1918,  signed  on  behalf  of  the  Government  as 
follows :  "  Samuel  McRoberts,  Ordnance  Department,  U.  S.  Army, 
N.  A.,  Contracting  Officer  by  Chas.  N.  Black,  Lieut.  Col.,  Ord.,  N.  A." 
Except  as  above  stated  and  except  also  that  it  contains  no  building 
or  equipment  requirements  this  contract  so  far  as  here  material  is 
identical  with  the  contract  dated  January  26,  1918,  covering  pur- 
chase order  CS-105  above  referred  to. 

8.  On  March  3,  1919,  a  formal  contract  was  entered  into  between 
claimant  and  the  Government  in  which  it  is  recognized  that  con- 
tracts CS-105  and  CS-105A  were  not- executed  by  the  Government 
in  the  manner  provided  by  law,  and  that  the  supplemental  agree- 
ments CS-105  dated  July  31,  1918,  and  January  23,  1919,  were  exe- 
cuted by  both  parties  in  the  manner  prescribed  by  law.  The  contract 
of  March  3,  1919,  provides  that  upon  its  execution  all  work  under 
contracts  CS-105,  as  supplemental  and  amended,  and  CS-105A  are 
terminated  and  suspended  and  that  the  contractor  agrees  to  submit 
to  the  Secretary  of  War,  in  accordance  with  the  provisions  of  the  act 
of  March  2,  1919,  all  claims  arising  out  of  the  aforesaid  agreements 
prior  to  March  3,  1919,  resening  all  rights  of  appeal.  It  further 
provides  that  the  contractor  shall  proceed  to  manufacture  or  com- 
plete the  manufacture  of  fifty-six  12-inch  mortar  carriages  at  prices 
stipulated,  which  are  the  same  as  fixed  by  the  original  contract,  and 
that  any  extension  of  time  is  to  be  determined  by  agreement  between 
the  contracting  officer  and  the  contractor  except  as  otherwise  pro- 
vided in  matters  not  material  here.  This  contract  also  provides  in 
Article  V  that  its  execution — 

"Shall  not  affect  any  right  to  liauidated  damages,  which  may 
have  accrued  to  the  United  States  unaer  the  provisions  of  the  agree- 
ments CS-105  and  CS-105A,  as  though  incorporated  herein,  nor 
g^all  it  affect  anv  right  of  the  contractor  to  secure  appropriate  exten- 
sions of  time  for  deliveries,  allowance  for  delavs,  or  refund  of 
liquidated  damages  deducted  by  the  United  States.'' 
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Article  IX  relieves  the  contractor  from  responsibility  due  to  causes 
beyond  his  control  and  is  in  substance  the  same  as  the  provisions* 
contained  in  contracts  CS-1()5  and  CS-105A,  but  it  contains  no 
liquidated-damages  clause. 

Article  XIII  provides  for  the  adjustment  of  claims  and  disputes. 
No  time  of  performance  is  specified.  This  contract  was  an  attempt 
to  validate  the  prior  contracts,  which  claimant  thought  to  be  invalid. 
(R-62.)  It  was  entered  into  on  the  advice  of  the  Cleveland  district 
ordnance  office. 

9.  Claimant  is  not  a  building  contractor  and  has  had  no  experience 
in  such  matters.  The  George  A.  Fuller  Co.  was  called  in  by  the 
Ordnance  Department,  and  negotiations  were  entered  into  between 
the  Ordnance  Department  and  the  George  A.  Fuller  Co.,  which 
finally  resulted  in  claimant's  entering  into  the  contract  with  the 
Fuller  Co.,  dated  December  8, 1918,  incorporated  in  and  made  a  part 
of  the  contract  between  claimant  and  the  Government,  dated  Janu- 
ary 26,  1918.  It  was  the  Ordnance  Department  and  not  claimant 
that  estimated  the  cost  and  increased  its  estimates  on  two  occasions 
as  evidenced  by  the  supplemental  contracts.  Claimants  had  practi- 
cally nothing  to  do  with  the  construction.  It  was  to  receive  no 
profit  whatever  on  the  building  contract,  and,  as  a  matter  of  fact, 
none  upon  the  contract  for  the  installation  of  the  machinery,  except 
upon  such  tools  as  it  manufactured.  Officers  of  the  Ordnance  De- 
partment approved  of  the  Fuller  Co.'s  purchases,  checked  and  re- 
ceipted for  the  materials  and  labor,  approved  invoices,  made  out 
vouchers  and  forwarded  them  to  the  Ordnance  Department.  No 
itemized  bills  were  furnished  claimant,  and  it  made  no  attempt  to 
check  the  expense  of  construction.  The  checks  in  payment  of  the 
vouchers  were  forwarded  by  the  Finance  Division,  Ordnance  De- 
partment, direct  to  the  Ordnance  officer  at  claimant's  plant,  who  pre- 
sented them  to  claimant  for  indorsement,  and,  after  being  indorsed 
by  claimant,  the  auditor  forwarded  the  vouchers  direct  to  the  Fuller 
Co.  Claimant  was  not  consulted  regarding,  and  exercised  no  control 
over,  the  construction  work.  In  fact,  claimant  was  a  mere  "  straw 
man,"  so  to  speak,  in  the  construction  program. 

In  August  or  September,  1917,  claimant  had  taken  contracts  for 
the  manufacture  of  other  carriages  and  other  ordnance  material 
amounting  to  practically  $4,000,000,  and  upon  which  contracts  they 
were  engaged,  when  the  orders  in  question  here  were  taken.  The 
work  then  on  hand  consumed  claimant's  entire  plant  capacity.  In 
fact,  including  commercial  business  for  which  claimant  had  con- 
tracts at  the  time  it  entered  into  the  contracts  out  of  which  this  dis- 
pute arises,  claimant  had  outstanding  contracts  for  work  in  double 
the  capacity  of  its  plant.    Claimant  was  practically  the  only  concern 
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in  this  country  upon  which  the  Oovernment  relied  for  the  class  of 
material  it  was  producing.  It  was  the  understanding  of  all  parties 
at  the  time  the  orders  for  the  mortar  carriages  were  accepted  by 
claimant  and  the  contracts  of  January  26,  1918,  and  May  13,  1918, 
entered  into,  that  the  carriages  could  only  be  manufactured  within 
the  required  time  in  case  the  new  plant  was  erected  and  in  full  op- 
eration ^^ within  a  period  reasonably  permitting  the  carrying. out" 
of  the  schedule  of  deliveries.  (Article  III,  contracts  CS-105  and 
CS-106A.) 

The  work  of  construction  was  begun  by  the  Fuller  Co.  almost  im- 
mediately after  its  contract  was  signed,  but  the  size  of  the  buildings, 
the  amount  of  work  to  be  done  and  the  difficulty  in  obtaining  mate- 
rials extended  the  work  far  beyond  the  time  originally  contemplated 
as  necessary  for  the  completion  of  the  buildings  and  their  equipment 
with  the  necessary  machinery. 

The  Government  purchased  direct  about  $4,000,000  worth  of  ma- 
chinery, the  greater  part  of  which  was  installed  in  the  buildings 
erected  by  the  Fuller  Co. 

At  the  time  the  first  purchase  order  was  issued,  it  was  contemplated 
that  the  plant  would  be  in  60  per  cent  production  May  1, 1918,  and  in 
full  production  by  June  1, 1918.  The  plant  was  not  completed  until 
after  the  armistice.  On  November  1, 1918,  97  per  cent  of  the  machin- 
ery had  been  installed.  Included  in  the  3  per  cent  of  machinery, 
which  had  not  been  installed,  was  one  plainer,  the  absence  of  which 
reduced  production  10  per  cent. 

During  April,  May,  and  June,  1918,  none  of  the  important  ma- 
chinery had  been  installed,  and  claimant  was  unable  to  utilize  the 
new  buildings  to  any  extent  for  work  upon  contracts  CS-105  and 
CS-105A  during  these  months.  During  April,  May,  and  June, 
1918,  claimant  was  directed  by  Lieut.  Col.  J,  H.  Rice,  Ordnance 
Department,  who  had  signed  the  original  purchase  orders,  and  Col. 
James  B.  Dillard,  Ordnance,  to  devote  all  available  facilities  of  the 
new  plant  to  the  construction  of,  138  limbers,  80  transport  wagons, 
and  1  16-inch  howitzer  mount.    (R-39.) 

During  July,  August,  September,  and  October,  1918,  by  direction 
of  Col.  L.  H.  Campbell,  the  available  facilities  of  the  new  plant  were 
devoted  to  the  manufacture  of  three  12-14-inch  sliding  railway 
mounts  for  Chilean  guns,  their  spare  parts,  tools,  and  accessories,  as 
it  was  desired  to  have  them  shipped  overseas  by  October  8, 1918.  By 
reason  of  the  unprecedented  severity  of  the  weather  during  the 
winter  of  1917-18  the  construction  program  was  delayed  three 
months.  Lack  of  power  and  inability  to  obtain  tools  was  also  respon- 
sible for  some  delay.  Power  arrangements  were  finally  made  by  the 
Government,  which  procured  power  to  be  turned  on  on  August  19, 
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1918.  At  this  time  only  60  per  cent  of  the  machine  tools  had  been 
installed.  On  September  1  this  percentage  was  increased  70  per 
cent,  and  on  October  1  to  92  per  cent.  The  United  States  furnished 
two-thirds  of  the  tools  and  equipment.  (R-41.)  The  contractor 
was  delayed  165  days  on  account  of  delay  by  the  Government  in 
directing  the  use  of  the  new  plant  for  the  manufacture  of  other 
ordnance  material  and  by  bad  weather,  the  former  cause  being  one 
for  which  the  contractor  is  expressly  relieved  of  responsibility,  and 
the  latter  comes  properly  within  the  terms,  "storms,  or  the  like," 
and  "  or,  other  cause  beyond  the  control  or  without  the  fault  of  the 
contractor."  Thus,  the  date  of  beginning  deliveries  should  be  ad- 
vanced from  July  to  December,  1918,  and  the  time  in  which  to  com- 
plete deliveries  proportionately  extended.  During  December,  1918, 
January,  and  February,  and  the  first  two  days  of  March,  1919,  the 
contractor  slightly  exceeded  required  deliveries,  and  then  by  virtue 
of  an  order  from  the  Chief  of  Ordnance,  claimant  was  required  to 
operate  upon  a  reduced  schedule,  which  reduced  production  40  per 
cent.    (See  record,  pp.  37  to  45,  inclusive.) 

On  account  of  the  causes  referred  to,  which  were  within  the  causes 
of  delay,  responsibility  for  which  claimant  was  released  by  the  terms 
of  its  contract,  the  time  within  which  claimant  should  complete  deliv- 
eries was  extended  293  days.  This  extension  was  made  by  letter  dated 
November  14,  1919,  signed  "  E.  H.  Hawkins,  Lieut.  Col.,  Ord.  Dept., 
U.  S.  A.,  Chief  of  Contract  Section,  by  A.  C.  Hindman,  major,  Ord. 
Dept.,"  written  by  direction  of  Chief  of  Ordnance.  The  letter  states 
that  such  extension  had  been  duly  allowed  by  the  contracting  officer. 
The  extension  was  approved  by  S.  J.  Scovill,  district  chief  of  the 
Cleveland  ordnance  district,  on  a  date  not  given;  inspector  of  ord- 
nance at  claimant's  plant,  Maj.  T.  C.  Dunlap,  Ordnance,  on  June  5, 
1919;  by  the  head  of  the  negotiating  section,  Lieut.  Col.  G.  M.  Barnes, 
August  20,  1919;  and  by  the  contracting  officer,  Maj.  A.  C.  Hind- 
man,  Ordnance,  on  a  date  not  given.  Claimant  had  made  applica^ 
tion  for  this  extension  of  time  May  31,  1919,  based  on  causes  above 
referred  to.  The  extension  so  granted,  dated  November  14,  1919, 
refers  to  contract  MC-21170.  This  is  the  number  of  the  formal 
contract  dated  March  3,  1919,  which  undertook  to  consolidate  and 
validate  the  previous  contracts.  By  this  extension  claimant  had 
until  October  23,  1919,  in  which  to  complete  deliveries,  and  all  deliv- 
eries were  made  within  the  extended  time,  the  last  carriage  being 
delivered  October  7,  1919.  These  have  been  paid  for  except  as  to 
the  sum  here  in  dispute. 

10.  Deductions  of  $1,500  each  were  made  from  payments  for  the 
66  carriages  delivered  from  March  25  to  October  7, 1919,  on  the  basis 
of  the  liquidated  damages  provided  for  in  the  contracts,  amounting 
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to  $84,000.  A  public  voucher  (Exhibit  No.  1)  for  the  amount  so 
deducted  was  presented  by  claimant  to  the  Auditor  for  the  War 
Department,  accompanied  by  a  statement  from  the  contracting  officer 
to  the  effect  that — 

"  No  actual  damages  resulted  to  the  United  States  on  account  of 
this  delay  in  delivery,  and  no  deductions  should  be  made  from  these  • 
vouchers  on  account  thereof." 

11.  On  January  31,  1920,  while  this  claim  was  pending  before  this 
Board,  the  Auditor  for  the  War  Department  disallowed  claimant's 
application  for  refund  of  the  liquidated  damages  deducted  under 
contract  MC-21170,  dated  March  3,  1919  (in  reality  under  contracts. 
105  and  105A).    The  auditor  states  his  reasons  for  disallowance  as. 
follows : 

"Liquidated  damages  under  contracts  CS-106  and  105A  having 
accrued  and  been  deducted  from  amounts  due  from  the  United  States . 
to  the  Morgan  Engineering  Co.,  and  the  alleged  causes  of  delay  not 
being  among  the  excusable  causes  named  in  said  contracts,  same  is  a 
proper  charge  against  the  contractor.  These  contracts,  not  being  ex- 
ecuted in  the  manner  and  form  prescribed  by  law  and  the  date  of 
delivery  having  passed  prior  to  the  execution  of  the  agreement  dated 
March  3,  1919,  are  not  modified  by  this  latter  agreement.  Also,  the 
agreement  of  March  3, 1919,  was  made  without  a  valuable  considera- 
tion moving  from  the  contractor  to  the  United  States.  Said  claim  is . 
therefore  disallowed." 

DECISION. 

1.  On  account  of  the  decision  of  the  auditor,  we  are  met  at  the 
threshold  of  this  case  by  a  question  of  jurisdiction.  If  the  claim  is 
based  on  formal  contracts,  the  decision  of  the  auditor  is  final.  If  the 
claim  had  its  origin  in  informal  contracts,  then,  as  we  shall  presently 
see,  this  Board  had  original  jurisdiction  to  determine  such  claims. 

2.  This  Board  agrees  with  the  auditor  that  the  contract  of  March 
3,  1919,  was  executed  without  a  valuable  consideration  moving  from 
the  contractor  to  the  Government  and  for  that  reason  is  invalid. 
The  Board  also  agrees  with  the  auditor  that  the  contracts  upon  which 
this  claim  arises  w  ere  not  executed  as  required  by  law. 

3.  The  proxy-signed  contract  of  January  26,  1918,  War-Ord.  105 
was  amended  by  the  formal  supplemental  contract  of  July  31,  1918, 
and  by  the  formal  supplemental  contract  of  January  23,  1919.  The 
first  of  these  formal  contracts  provides  that  the  proxy-signed  con- 
tract of  January  26, 1918,  shall  remain  in  full  force  and  effect  except 
as  therein  modified.  The  second  supplemental  contract  continues  in 
effect  the  proxy-signed  contract  of  January  26,  1918,  as  modified  by 
the  formal  contract  of  July  31,  1918.  These  supplemental  contracts 
related  only  to  the  increased  cost  of  the  buildings.    The  effect  of  the 
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formal  supplemental  contracts  was  not  to  give  formality  to  the  prior 
informal  ones,  but  to  continue  the  informal  contracts  in  effect  as  thus 
modified.  The  proxy-signed  contract  of  May  13, 1918,  was  not  there- 
after modified  except  as  the  invalid  contract  of  March  3,  1919,  under- 
took to  modify  it. 

4.  Prior  to  the  enactment  of  the  act  of  March  2, 1919,  the  decision 
of  the  Auditor  for  the  War  Department  until  reversed  by  the  Comp- 
troller of  the  Treasury,  as  to  claims  arising  in  the  War  Department 
was  final  (sec.  425  U.  S.  Comp.  Stats.),  and  his  opinion  is  still  final 
as  to  matters  within  his  jurisdiction. 

By  section  1  of  the  act  of  March  2,  1919,  the  Secretary  of  War  is 
given  express  authority — 

"  To  adjust,  pay,  or  discharge  any  agreement,  ♦  ♦  ♦  that  has 
been  entered  into  m  good  faith  during  the  present  armistice  and  prior 
to  November  12,  1918,  by  any  officer  or  agent  acting  under  his  au- 
thority ♦  ♦  ♦  with  any  person,  firm,  or  corporation  for  the 
*  *  *  production,  manufacture,  sale,  acquisition,  or  control  of 
equipment,  materials,  or  supplies,  or  for  services,  or  lor  facilities,  or 
otner  purposes  in  connection  with  the  prosecution  of  the  war,  when 
such  agreement  has  been  performed  in  whole  or  in  part,  or  expendi- 
tures have  been  made,  or  obligations  incurred  upon  the  faith  of  same 
by  any  person,  firm,  or  corporation  prior  to  November  12,  1918,  and 
such  agreement  has  not  been  executed  in  the  manner  prescribed  by 
law,  *  *  * :  Provided^  That  this  act  shall  not  authorize  payment  to 
be  made  of  any  claim  not  presented  before  June  30, 1918^  *  *  * : 
And  provided  further^  That  no  settlement  of  any  claim  arising  under 
any  such  agreement  shall  bar  the  United  States  Government  through 
any  of  its  duly  authorized  agencies,  *  *  *?  from  the  right  to 
review  of  such  settlement,  *  *  *,  if  the  (government  has  been 
defrauded,    *    *     ♦." 

Under  the  provisions  above  quoted  the  Secretary  of  War  has 
jurisdiction  to  adjust  informal  contracts,  and  his  determination  is 
subject  to  review  by  agencies  of  the  (jovernment,  such  as  the  Auditor 
for  the  War  Department,  and  the  Comptroller  of  the  Treasury,  only 
if  "  the  Government  has  been  defrauded,"  or,  perhaps,  in  cases  where 
the  Secretary  of  War  has  wrongfully  assumed  jurisdiction  on  the 
ground  that  a  claim  comes  within  the  act,  when,  as  a  matter  of  fact, 
it  does  not ;  in  other  words,  when  the  Secretary  of  War  has  acted 
beyond  the  jurisdiction  conferred  by  said  act.  It  is  held,  therefore, 
that  the  claim  is  within  the  jurisdiction  of  this  Board  to  determine, 
notwithstanding  the  previous  adverse  ruling  of  the  auditor.  (Op. 
Comptroller  Warwick,  Apr.  16,  1919,  25  Comp.  Dec,  774.) 

5.  For  another  reason  this  Board  has  jurisdiction,  namely,  for  the 
reason  that  the  contract  in  question  expressly  provides  that  all 
doubts  and  disputes  thereunder  may  be  determined  by  the  Secretary 
of  War,  whose  decision  shall  be  final. 
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In  the  case  of  Hydraulic  Pressed  Steel  Co.  and  the  Metals  Product 
Co.,  decided  October  14,  1920,  26  Comptroller's  Decision,  275,  277, 
the  comptroller  stated  that — 

"It  is  well  settled  that  where  parties  to  a  contract  agree  upon 
some  one  to  determine  a  fact  and  provide  that  the  determination  shall 
be  final  and  conclusive,  such  determination,  when  made,  will  not  be 
reviewed  in  the  absence  of  fraud  or  such  gross  mistake  as  to  imply 
fraud  appearing  in  the  decision  of  the  determining  officer." 

The  right  of  one  designated  by  the  parties  to  make  final  determi- 
nation is  also  recognized  in  12  Comptroller's  Decision,  167;  and  15 
Comptroller's  Decisions  812,  817,  and  by  the  Supreme  Court  of  the 
Ignited  States  in  the  case  of  V,  S,  v.  Gleason  (175  U.  S.,  588,  605). 

6.  Article  IV  of  each  contract  provides : 

"  That  the  contracting  officer  shall  extend  the  time  of  delivery  of 
any  articles  for  a  period  equal  to  any  delay  or  delays  caused,  in  his 
opinion,  by  any  act  of  the  United  States,  or  by  acts  of  war,  ♦  ♦  ♦ 
orby  *  ♦  ♦  storms,  and  the  like,  or  other  causes  beyond  the  control 
and  without  the  fault  of  the  contractor  occurring  during  such  time 
as  the  contractor  may  not  be  in  default  or  before  the  expiration  of 
any  previous  extension  of  time  for  delivery  of  any  articles,  and  no 
deductions  from  fixed  profit  shall  be  made  iov  delays  directly  arising 
from  any  such  cause." 

7.  Article  XX  provides  that — 

"  Except  as  this  contract  shall  otherwise  provide,  any  doubts  or 
disputes  which  may  arise  as  to  the  meaning  of  anything  in  this  con- 
tract shall  be  referred  to  the  Chief  of  Ordnance  for  determination. 
If,  however,  the  contractor  shall  feel  aggrieved  by  any  decision  of 
the  Chief  of  Ordnance  upon  such  reference,  he  shall  have  the  right 
to  submit  the  same  to  the  Secretary  of  War,  whose  decision  shall  be 
final." 

8.  The  power  of  final  determination  in  the  Secretary  of  War  as 
to  doubts  or  disputes  arising  under  the  contract  is  a  continuing  one 
and  is  not  cut  off  by  the  expiration  of  the  time  of  performance  or 
by  full  performance  of  the  contract.  Otherwise  the  result  of  the 
provision  would  fall  far  short  of  its  purpose. 

9.  The  fact  that  extension  of  time  was  granted  after  the  time  of 
performance  fixed  in  the  contract  had  expired  does  not  render  such 
extension  any  the  less  valid,  since  the  extension  was  granted  for 
causes  occurring  during  the  time  when  the  contractor  was  not  in 
default.  (18  Compt.  Decs.,  710;  20  Compt.  Decs.,  325,  1.  c,  328; 
26  Compt.  Decs.,  275,  1.  c,  278.) 

It  has  been  held,  in  construing  a  contract  relieving  the  contractor 
from  responsibility  for  delay  due  to  the  action  of  the  Government 
*' during  performance  of  the  contract,"  that  this  term  is  broad 
enough  to  include  the  time  until  the  contract  was  completed  by  de- 
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livery  of  the  material  contracted  for.  Liquidated  damages,  of 
course,  can  not  be  waived  by  a  Government  officer;  but  the  allow- 
ance of  an  extension  of  time  for  causes  permitted  by  the  contract 
is  not  a  waiver,  but  a  mere  compliance  with  its  terms.  (15  Compt. 
Decs.,  812,  817;  Morse  v.  Transportation  Co.,  161  Fed.,  99,  101;  2G 
Compt.  Dec,  424.  426.) 

10.  It  is  therefore  believed  to  be  the  duty  of  this  Board,  acting 
for  the  Secretary  of  War,  to  make  a  finding  as  to  the  matter  in  dis- 
pute. 

11.  It  might  well  be  doubted,  under  the  terms  of  this  contract,  that 
time  was  really  of  its  essence,  in  view  of  the  provision  in  Article  III 
that — 

"  It  being  understood  and  agreed  that  the  deliveries  of  the  articles, 
as  set  forth  in  the  foregoing  schedule  are  contingent  upon  the  ability 
of  the  contracting  officer  and  the  contractor  to  furnish  the  drawings 
and  to  procure  the  erection  and  equipment  of  the  buildings  afore- 
scribed,  and  the  materials,  labor,  and  supplies,  or  anything  neces- 
sary for  the  manufacture  of  such  articles,  within  a  period  reason- 
ably permitting  the  carrying  out  of  the  terms  of  the  foregoing 
schedule." 

However,  in  the  view  we  take  of  the  matter,  it  is  unnecessary  to 
determine  this  question. 

12.  The  contract  provides  for  the  construction  and  equipment  by 
claimant  of  an  additional  plant,  in  which  were  to  be  manufactured 
the  80  mortar  carriages  contracted  for.  It  was  clearly  the  under- 
standing of  the  Government  that  claimant  could  not  comply  with 
the  schedule  of  deliveries  unless  the  building  was  completed  within 
a  period  reasonably  permitting  deliveries  according  to  the  schedule. 
It  is  not  disputed  that  the  plant  was  not  fully  completed  until  after 
the  armistice.  Prior  to  the  1st  of  July,  1918,  none  of  the  important 
machinery  had  been  installed,  and  claimant  was  unable  to  utilize 
the  new  buildings  to  any  extent  for  work  upon  its  contract.  During 
the  months  of  April,  May,  and  June  what  work  it  was  able  to  do 
in  the  new  plant  was,  by  direction  of  the  Ordnance  Department, 
devoted  to  the  manufacture  of  limbers,  transport  wagons,  and  how- 
itzer. During  July,  August,  September,  and  October,  by  direction 
of  the  Ordnance  Department,  the  available  facilities  of  the  new  plant 
were  devoted  to  the  manufacture  of  sliding  rail  mounts  for  Chilean 
guns,  their  spare  parts,  tools,  and  accessories,  which  the  Govern- 
ment desired  to  ship  overseas  by  October  8,  1918.  These  delays 
were  clearly  delays  of  the  Government,  the  responsibility  for  which 
claimant  is  relieved  by  its  contract. 

13.  The  winter  of  1917-18  was  of  unprecedented  severity  and  re- 
sulted in  delaying  the  building  program  for  at  least  three  months- 
This  was  due  to  "  storms  and  the  like,"  and  was  certainly  a  cause  be- 
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jond  its  control  and  without  its  fault.  The  contracting  officer  properly 
found  that  claimant  was  entitled  to  an  extension  of  time  of  293  days 
under  the  terms  of  its  contract.  It  is  evident  that  delays  for  the 
period  of  time  equal  to  the  extension  given  by  the  contracting  officer 
were  all  due  to  causes  "beyond  the  control  or  without  the  fault  of 
the  contractor"  within  the  terms  of  paragraph  (6),  Article  III,  of 
the  contract.  Not  only  has  the  contracting  officer  acted  as  he  had  a 
right  to  do  in  extending  the  time  for  such  a  period  as  in  his  opinion 
the  contract  was  delayed  by  reason  of  causes  beyond  the  contractor's 
control,  but  the  Chief  of  Ordnance  has  also  acted  in  the  premises  as 
he  is  authorized  to  do  under  Article  XX  of  the  contract.  While  this 
action,  as  stated  in  the  letter  to  claimant  of  November  14,  1919,  was 
signed  by  Maj.  Hindman,  Ordnance  Department,  yet  he  acted  by 
direction  of  the  Chief  of  Ordnance,  and  his  action  in  this  respect  is 
the  action  of  his  superior  officer. 

14.  For  the  reasons  stated  it  is  th«  opinion  of  this  Board  that  the 
action  of  the  contracting  officer  and  the  Chief  of  Ordnance  in  ex- 
tending the  time  for  the  completion  of  the  contract  is  fully  war- 
ranted under  all  the  facts  of  this  case,  and  since  the  carriages  were 
all  delivered  by  claimant  to  the  Government  within  the  extended 
period  of  time  and  accepted  by  the  Government,  that  no  liquidated 
damages  accrued  and  that  claimant  is  entitled  to  recover  the  balance 
of  the  purchase  price. 

DISPOSITION. 

This  Board  will  transmit  this  decision  to  the  Claims  Board,  Ord- 
nance Department,  for  appropriate  action. 
Col.  Delafield  concurring. 
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Case  No.  2604. 


June  5^  1920. 


/n  re  CLAIM  OF  NEW  YOBK  CENTRAL  BAILBOAD,   WALXEB  D.   HIKES, 
DIBECTOB  GEKEBAL  OF  BAILB0AD8. 

1.  BEMOVAL    OF    SIDETBACK    COKSTBITCTED    FOB    OOVEBITHEKT    ITSE— 

COSTS. — Where  olaimant  at  the  request  of  the  Oovemment  and  under 
a  written  contract  proyiding  for  cost  of  installation,  but  silent  as  to  re- 
moval, installed  a  sidetrack  for  Government  use,  authorized  by  the  city 
of  New  York,  by  a  grrant  to  claimant,  which  required  removal  at  claim- 
ant's cost,  there  arose  under  the  circumstances  and  within  the  pur- 
view of  the  act  of  March  2,  1919,  an  implied  obligation  on  the  part  of 
the  Government  to  reimburse  claimant  the  cost  of  removal  of  such  side- 
track when  same  was  no  longer  needed  for  Government  purposes. 

2.  CLAIM  AND  DECISION. — This  claim  for  $5,919.16  is  an  appeal  from  the  de- 

cision of  the  Claims  Board,  Transportation  Service,  and  Is  presented 
upon  the  theory  that  the  Government  is  obligated  on  an  implied  agree- 
ment to  reimburse  claimant  the  cost  occasioned  by  the  removal  of  a 
sidetrack.    Held,  claimant  is  entitled  to  relief. 

Mr.  Bryant  writing  the  opinion  of  the  Boanl. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  fads : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Trans- 
portation Service,  on  a  claim  for  $5,919.16  as  amended  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimajit 
and  the  United  States  within  the  meaning  of  the  act  of  March  2, 
1919. 

2.  Claim  was  filed  June  30,  1919.  and  a  hearing  was  had  before  a 
committee  of  the  Claims  Board,  Transportation  Service,  Washing- 
ton, D.  C,  February  24,  1920,  and  was  disallowed  by  said  board  for 
the  reasons : 

(a)  That  formal  contract  for  the  construction  of  the  tracks  in- 
volved herein,  whereby  the  (Jovernment  agreed  to  pay  claimant 
$12,260.50  and  did  so,  expressed  the  intent  of  the  parties  in  regard 
to  these  contracts. 

(6)  That  there  was  no  express  agreement  that  the  Government 
should  pay  for  the  removal  of  the  tracks. 

(<?)  That  the  record  fails  to  show  the  facts  and  circumstances  that 
would  give  rise  to  an  implied  agreement  on  the  part  of  the  Govern- 
ment to  pay  for  the  removal  of  the  tracks  and  restoration  of  the 
streets. 
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8.  On  thifi  appeal  a  hearing  has  been  had  by  the  Board  of  Contract 
Adjustment. 

4.  On  June  4,  1917,  Hon.  Newton  D.  Baker,  Secretary  of  War, 
addressed  a  letter  to  the  mayor  of  New  York  City,  N.  Y.,  which 
reads: 

"  I  have  the  honor  to  inclose  a  copy  of  letter  from  the  officer  in 
charge,  medical  supply  depot.  New  York  City,  dated  the  29th  ultiiho, 
respecting  certain  railway  trackage  that  would  materially  promote 
the  receipt  and  shipment  of  medical  equipment  for  Army  use,  and 
to  request  that,  if  the  matter  of  the  desired  additional  trackage  is 
within  your  province  and  you  deem  its  provision  compatible  with  the 
interests  under  your  care,  you  give  it  your  favorable  consideration. 

•'An  identical  letter  is  this  day  addressed  to  the  governor  of  New 
York." 

5.  On  June  8, 1917,  the  corporation  of  the  city  of  New  York  granted 
the  license  as  requested  on  the  petition  of  the  Secretary  of  War.  It 
ran  to  the  New  York  Central  Railroad  Co.  as  grantee,  but  sets  forth 
that  the  consent  is  granted  for  the  emergency  purposes  during  the 
period  of  the  war  only  and  that  the  track  authorized  is  for  the  use 
of  the  United  States  Government  in  connection  with  the  war. 

6.  Paragraph  3  of  the  resolutions  of  the  board  of  estimate  and 
apportionment  of  the  city  of  New  York  granting  the  license  reads : 

"  Upon  revocation  or  termination  by  limitation  of  this  consent,  the 
said  grantee  shall,  at  its  own  cost,  cause  the  said  tracks  and  all  ap- 
purtenances thereto  to  be  removed,  if  required  so  to  do  by  the  city 
of  New  York  or  its  duly  authorized  representatives,  and  all  that  por- 
tion of  said  street  aflPected  by  this  consent  to  be  restored  to  its  proper 
and  original  condition.  If  the  said  track  shall  not  be  required  to  be 
removed,  it  is  agreed  that  it  and  its  appurtenances  shall  become  the 
property  of  the  city  of  New  York." 

7.  Paragraph  5  provides  in  part  as  follows : 

"  The  grantee  shall  pay  the  entire  cost  of — 

''(a)  The  construction,  maintenance,  and  removal  of  the  track. 

"(A)  The  protection  of  all  the  surface  and  subsurface  structures 
which  shall  in  any  way  be  disturbed  by  the  construction  or  removal 
of  the  track. 

"(c)  All  changes  in  the  sewer,  water  pipes,  or  other  structures 
made  necessary  by  the  construction  or  removal  of  the  track,  includ- 
ing the  laying  or  relaying  of  drains,  pipes,  conduits,  sewers,  or  other 
structures. 

"(^)  The  placing,  replacing,  or  restoring  of  the  pavement  and 
sidewalks  in  said  street  which  may  be  required  or  distributed  during 
the  construction  or  removal  of  the  track. 

"(e)  Each  and  every  item  of  the  increased  cost  of  any  future  sub- 
structure caused  by  the  present  of  the  track. 

"(/)  The  inspection  of  all  work  during  the  construction  or  re- 
moval of  the  track,  as  herein  provided,  which  may  be  required  by  the 
president  of  the  borough  and  the  commissioner  of  water  supply, 
gas,  and  electricity." 
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8.  Under  date  of  July  13, 1917,  First  Lieut.  H.  S.  Baketel,  Medical 
lleserve  Corps,  United  States  Army,  of  the  medical  supply  depot, 
New  York,  wrote  the  officer  in  charge,  medical  supply  depot,  New 
York,  with  reference  to  the  proposed  spur  track  in  Morton  Street, 
in  part  as  follows : 

"  Pursuant  to  your  instructions  to  obtain  from  the  city  of  New 
York  and  the  New  York  Central  Eailroad  Co.  the  permission  neces- 
sary to  have  a  spur  track  laid  from  the  present  railroad  freight 
tracks  on  West  Street  to  our  new  warehouse  on  Morton  Street,  I 
took  the  matter  up  with  the  general  superintendent  of  the  railroad 
and  with  the  city  authorities. 

"  On  June  6  I  appeared  before  the  mayor  of  New  York  and  the 
board  of  estimate  in  reference  to  the  request  of  the  Secretary  of 
War  granting  the  Secretary's  reauest  with  the  usual  conditions. 
(See  copy  of  resolution  marked  'A.') 

"  The  legal  representative  of  the  railroad  then  advised  me  that  his 
principals  were  ready  to  commence  work  as  soon  as  Mr.  Ira  A.  Place, 
vice  president  in  charge  of  legal  matters,  received  written  instruc- 
tions from  some  one  in  authority  in  the  War  Department  that  the 
United  States  Government  would  pay  its  proportionate  share  of  the 
expense  in  installing  the  track.  lie  said  the  charge  would  be  made 
in  accordance  with  the  railroad's  custom  of  charging  private  busi- 
ness concerns. 

"  The  railroad  has  already  completed  its  survey  of  the  streets,  and, 
I  am  informed  by  the  superintendent,  now  stands  ready  to  commence 
work  upon  the  receipt  of  the  proper  autliorization." 

9.  On  July  9,  1917,  F.  M.  Hartsock,  lieutenant  colonel,  medical 
supply  officer,  New  York,  wrote  to  Mr.  Ira  A.  Place,  vice  president, 
New  York  Central  Eailroad  Co.,  New  York,  stating  that  the  Secre- 
tary of  War  by  telegram  to  him  had  approved  the  request  for  the 
spur  track  granted  in  accordance  with  the  resolution  passed  by  the 
board  of  estimate  and  apportionment  on  June  8,  1917,  and  in  view  of 
this  approval,  asking  the  New  York  Central  to  furnish  the  city  au- 
thorities with  certificate  of  acceptance  of  the  resolution. 

10.  In  reply  to  this  letter,  Mr.  Ira  A.  Place,  vice  president  of  the 
New  York  Central  Railroad  Co.,  wrote  Lieut.  Col.  F.  M.  Hartsock, 
Medical  Corps,  United  States  Army,  on  July  9,  1917,  that  the  New 
York  Central  was  accepting  the  grant  from  the  city  and  that  it  was 
the  railroad's  understanding  that  the  Secretary  of  War  has  been  fully 
advised  of  the  conditions  of  the  grant. 

11.  On  July  24,  1917,  Lieut,  Col.  Hartsock,  wrote  Mr.  Place,  vice 
president  of  the  New  York  Central,  the  following  letter  which  reads 
in  part : 

"  1.  Upon  inquiry  I  find  that  all  the  details  have  been  settled  for 
the  installation  of  the  spur  tracks,  which  is  to  connect  your  railroad 
on  West  Street  with  our  warehouse  on  Morton  Street.  We  are  ad- 
vised that  the  only  thing  now  standing  in  the  way  is  the  delivery  of 
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the  frogs  and  track,  which  matter  has  been  turned  over  to  your  pur- 
chasing agent. 

"  2.  May  we  ask  you  to  advise  your  purchasing  agent  to  expedite 
this  as  rapidly  as  possible,  as  we  are  exceedingly  anxious  to  have 
this  track  laid  most  promptly  t" 

12.  On  Jufy  7,  1917,  an  agreement  was  entered  into  between  the 
New  York  Central  Bailroad  Co.  and  the  city  of  New  York  which  pro- 
vides in  part : 

"In  consideration  of  the  premises  and  of  the  consent,  right,  or 

Erivilege  in  said  resolution  contained^  the  party  of  the  first  part 
ereby  accepts  such  consent  and  promises,  covenants,  and  agrees  on 
its  part  and  behalf  to  conform  to,  abide  by,  and  perform  all  the 
terms,  conditions,  and  re<][uirements  in  said  resolution  fixed  and  con- 
tained, and  further  promises,  covenants,  and  agrees  to  hold  the  city 
of  New  York  harnuess  from  all  damages  to  j)ersons  or  property 
which  may  result  from  the  construction,  use,  maintenance,  or  opera- 
tion of  said  structure." 

13.  Under  date  of  July  12, 1917,  a  proxy-signed  contract  No.  3964 
was  entered  into  between  the  Gk>vemment,  acting  through  Col. 
Thomas  H.  Slavens,  Quartermaster  Corps,  United  States  Army,  and 
the  claimant. 

Article  I  of  said  contract  reads : 

"  That  the  contractor  shall  furnish  the  supplies  and  services,  either 
or  both,  specified  below,  in  the  manner,  at  the  rates  or  prices,  at  the 
place  or  places,  and  at  the  time  or  times  during  the  period  commenc- 
ing with  the  12th  day  of  July,  1917,  and  ending  with  the  81st  day  of 
December,  1917,  as  follows :  Material  and  labor  necessary  for  the  laying 
of  a  spur  track  from  the  New  York  Central  Kailroad  freight  track  on 
West  Street  to  medical  supply  warehouse  on  Morton  btreet,  New 
York  City,  at  a  total  cost  to  the  United  States  of  twelve  thousand 
two  hundred  sixty  dollars  and  fifty-one  cents  ($12,260.51)." 

14.  While  the  contract  is  dated  July  12,  1917,  it  is  clear  from  the 
record  and  the  testimony  of  this  case -that  it  was  not  executed  by  the 
railroad  company  until  about  December  17, 1918,  and  that  the  claim- 
ant was  not  paid  until  after  that  date  for  the  installation  of  the  said 
spur  track. 

15.  This  claim  is  for  the  cost  of  removal  of  the  said  track.  The 
work  of  the  removal  of  the  track  was  commenced  October  30,  1919, 
and  completed  November  19, 1919. 

DECISION. 

1.  The  license  to  the  New  York  Central  Sailroad  Co.  to  lay  the 
track  in  question  was  granted  by  the  city  of  New  York  on  the  per- 
sonal application  of  the  Secretary  of  War.    The  company  has,  in 
34113— 21— VOL  6 5 
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all  respects,  acted  in  accordance  with  the  direction  of  .Government 
officials.  The  track  was  laid  for  emergency  purposes  of  the  War  De- 
partment. 

2.  While  there  does  not  appear  to  have  been  a  specific  understand- 
ing as  to  the  amount  which  the  Government  should  pay  in  the 
matter,  it  was,  nevertheless,  clearly  contemplated  that  the  Govern- 
ment was  liable  to  make  reimbursement  to  the  railroad  to  some 
extent. 

3.  The  railroad,  in  compliance  with  the  request  of  the  Govern- 
ment, accepted  the  license  and  the  terms  upon  which  it  was  issued, 
one  of  which  was  to  construct  the  track  and  another  to  remove  it 
at  the  request  of  the  city.  These  terms  were  well  known  to  Govern- 
ment officials.  We  find  from  the  above  circumstances  an  agreement 
by  the  Government  to  reimburse  the  railroad  for  its  expense  incurred 
in  the  construction  and  removal  of  the  track,  subject,  of  course,  to 
any  subsequent  modification  which  the  parties  might  make. 

4.  Negotiations  as  to  the  payment  of  the  expense  of  constructing 
the  track  commenced  apparently  in  July,  1917,  and  continued  down 
to  December,  1918,  when  a  contract  was  finally  executed  whereby 
the  Government  agreed  to  pay  $12,260.51  as  its  share  of  the  cost  of 
construction,  the  railroad  furnishing  the  track  metal. 

6.  This  agreement  defines  the  obligations  of  the  Government  so 
far  as  the  construction  of  the  track  is  concerned. 

6.  It  does  not  seem  to  us,  however,  that  this  agreement  merged 
and  included  the  entire  understanding  of  the  parties.  There  is 
nothing  expressed  in  the  correspondence  or  in  the  facts  to  that  effect. 
The  removal  of  the  tracks  was,  during  the  greater  part  of  the  time, 
not  contemplated  (the  war  not  having  terminated),  and  the  expense 
of  removal  would  have  been  impossible  to  ascertain  accurately  in 
any  event.  We  find,  as  stated  above,  that  the  Government  was  imder 
an  agreement  to  pay  the  expense  of  removal,  and  we  do  not  find  that 
the  claimant  has  waived  or  released  its  right  to  receive  reimburse- 
ment for  the  expense  now  claimed. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  (c),  section  6,  Supply  Circular  No.  17,  1919, 
Purchase,  Storage  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Hopkins  concurring. 
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June  5,  1920. 
Cases  Nos.  737  and  748. 

In  re  CLAIMS  OP  KILL  P&ODITCTS  CORPO&ATION  AND  OMNIA  COMMEB- 

CIAL  COMPANY. 

1.  CONBTITITTIONAL    LAW— TAKING    PBIYATE    PBOPEBTY.— Where    the 

claimants  had  contracts  for  the  purchase  of  steel  plates,  and  the  vendor 
was  unable  to  make  deliveries  because  of  the  control  exercised  by  the 
Government  over  the  steel  industry,  which  prohibited  the  vendor  from 
illlinflr  the  contracts,  this  was  not  a  taking  of  private  property  of  the 
claimants,  for  if  anything  was  taken  it  was  the  property  of  the  vendor. 

2.  CONTBACT   EXEMPTING  LIABILIT7. — Where   the   contract  of  sale  pro- 

vided that  the  vendor  should  not  be  responsible  for  damages  caused  by 
Government  control  or  interference,  the  Government  is  not  liable  to  the 
claimant  for  any  such  loss  when  there  is  no  agreement,  express  or  im- 
plied, between  it  and  the  claimants. 

3.  NO  LOSS  BY  GOYEBNMENT  ACT. — Where  it  appears  that  the  decline  in 

price  causing  the  loss  occurred  prior  to  and  independent  of  Govern- 
ment control  there  is  no  liability  on  the  Government. 

4.  CLAIMS  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  |2,- 

125,600,  In  case  No.  737  and  for  |1,079,600  in  case  No.  748  loss  on 
steel  plate.    Held,  claimant  not  entitled  to  recover. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS  OP  rACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  These  cases  arise  under  the  act  of  March  2, 1919.  Statement  of 
claim,  Form  B,  has  been  filed  in  each  case  under  Purchase,  Storage 
and  Traffic  Division  Supply  Circular  No.  17, 1919,  in  case  No.  737  for 
$2,126,500  and  in  case  No.  748  for  $1,079,500,  by  reason  of  an  informal 
agreement  alleged  in  each  case  to  have  been  entered  into  between  the 
United  States  and  the  claimant. 

2.  These  claims  relate  to  transactions  so  intimately  connected  that 
it  was  deemed  necessary  to  hear  both  cases  at  the  same  time,  and  a 
single  opinion  will  suffice  for  both.  The  following  findings  of  fact 
and  decisions  are  so  phrased  as  to  apply  to  each  case  separately : 

3.  In  the  month  of  May,  1917,  Messrs.  Robert  P.  Tucker,  Charles 
Dannen,  Jacob  Meurer,  Charles  B.  Eddy,  and  Ralph  F.  Watney,  who, 
for  the  sake  of  convenience,  may  be  termed  "  associates,"  owned  a 
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blooming  mill,  including  a  6,000  horsepower  electric-drive  equipment 
and  a  quantity  of  structural  steel,  all  in  storage,  part  of  it  at  Chatta- 
nooga, Tenn.,  where  it  was  proposed  to  erect  the  mill.  This  was  to  be 
done  in  cooperation  with  the  Allegheny  Steel  Co.,  which  was  to  fur- 
nish a  nucleus  for  the  working  force  of  the  proposed  organization. 

4.  Owing  to  the  general  unsettlement  at  that  time  the  associates 
concluded  to  abandon  the  erection  of  the  mill  and  to  exchange  it  for 
a  quantity  of  steel  ship  plates  and  tank  plates.  Certain  written  con- 
tracts are  presented  as  evidence  of  the  arrangement  concluded  be- 
tween them  and  the  Allegheny  Steel  Co.,  whereby  the  associates  were 
to  receive,  in  exchange  for  their  mill,  43,000  tons  of  ship  plates  and 
15,000  tons  of  tank  plates  to  be  delivered  in  the  year  1918  in  approxi- 
mately equal  monthly  installments,  this  being  the  estimated  tonnage 
capacity  in  1918  of  the  mill  then  proposed  to  be  erected.  The  price  to 
be  paid  for  the  plates  by  the  associates  was  primarily  based  on  the 
then  market  value  of  plate  less  the  then  market  value  of  the  equip- 
ment. 

5.  Under  date  of  May  14,  1917,  the  Allegheny  Steel  Co.  made  a 
written  offer  to  Mr.  Dannen  for  the  associates  to  sell  18,000  tons  of 
basic  open-hearth  sheared-steel  ship  plates,  in  equal  monthly  install- 
ments, during  1918,  at  6.25  per  100  pounds,  the  buyer  to  establish 
in  a  bank  an  irrevocable  credit  covering  the  value  of  the  tonnage 
and  payment  to  be  made  on  presentation  of  invoices  with  drafts  and 
bills  of  lading  attached.  The  letter  stated:  "All  agreements  con- 
tingent upon  strikes,  accidents,  and  other  causes  beyond  our  control." 
This  offer  was  duly  accepted  by  telegram  and  letter  of  May  17,  1917, 
and  letters  of  credit  appear  to  have  been  obtained  at  certain  Xew 
York  banks. 

6.  This  agreement  was  thereafter  reduced  to  a  formal  contract 
and  was  assigned  to  the  Omnia  Commercial  Co.,  which,  in  turn,  exe- 
cuted a  contract,  under  date  of  May  19,  1917,  with  the  Vulcan  Steel 
Products  Co.,  and  thereby  agreed  to  sell  to  the  latter  18,000  tons 
of  basic  open-hearth  sheared-steel  ship  plates,  at  $9.25  per  100 
pounds,  to  be  delivered  during  1918  in  equal  monthly  installments. 
This  contract  required  that  letters  of  credit  be  furnished  by  the 
Vulcan  Steel  Products  Co.  for  the  purchase  price  of  the  contract. 

7.  The  contract  recited  that  the  purchaser  was  aware  of  the  fact 
that  the  seller  had  in  turn  engaged  with  the  producer  to  supply  irre- 
vocable credits  for  the  materials,  and  that  the  seller  would  rely 
upon  credits  so  to  be  arranged  by  the  purchaser  as  a  basis  of  supply- 
ing the  seller's  own  credits  to  the  producer. 

8.  Mr.  Tucker  testified : 

"  We  did  not  quite  work  out  our  final  arrangement  of  that  as  to 
the  turning  over  of  the  mill;  but,  in  view  of  the  fact  that  we  had 
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gotten  to  a  specific  point  in  that,  they  agreed  to  let  us  have  15,000 
tons  of  ship  plate.  Looking  to  the  closing  of  the  final  general  deal, 
by  reason  of,  and  in  consideration  of,  the  fact  that  we  were  going  to 
turn  this  mill  equipment  over  to  the  Allegheny  Steel  Co.,  they 
made  us  a  reduction  in  price  to  counterbalance  the  turnover  of  the 
plant  and  equipment." 

9.  Under  date  of  June  15.  1917,  a  further  contract  was  made  by 
certain  of  the  associates  designated  "  vendors  "  with  Messrs.  Sheldon 
and  Campbell,  officers  of  the  Allegheny  Steel  Co.,  designated  as 
"  purchasers,"  whereby  the  vendors  agreed  to  sell  their  blooming  mill, 
6,000-horsepower  reversible  motor,  their  equipment,  1,363  tons  of 
structural  steel,  and  certain  contracts  at  a  consideration  of  $500,000. 

10.  A  further  contract  was  executed  bearing  the  same  date,  Jime 
15,  1917,  between  Messrs.  Sheldon  and  Campbell,  designated  "  ven- 
dors," and  the  associates,  designated  "purchasers,"  referring  to  the 
contract  lastly  above  described  and  providing  for  the  sale  to  the  pur- 
chasers by  the  vendors  of  25,000  tons  of  ship  plates  at  7J  cents  per 
pound  and  15,000  tons  of  tank  plates  at  6i  cents  per  pound,  the  con- 
siderations for  same  to  be  protected  and  paid  for  by  the  establish- 
ment of  certain  irrevocable  credits. 

11.  The  following  provision  is  included  in  the  contract: 

"  The  first  parties  shall  not  be  liable  for  any  delays,  losses,  or  dam- 
ages caused  by  fire,  differences  between  employees  and  employers, 
executing  the  contract  of  which  this  is  an  exhibit,  accidents,  Govern- 
ment seizures  or  stoppages,  or  contingencies  beyond  the  control  of  the 
first  parties.  Any  of  such  causes  snail  be  sufficient  reason  for  any 
delays  in  the  performance  of  the  provisions  of  said  contract  caused 
thereby." 

12.  The  rights  of  the  purchasers  under  the  contract  last  men- 
tioned were  assigned  to  the  Mill  Products  Corporation  and  it  is  said 
that  the  rights  of  the  vendors  were  assigned  to  the  Allegheny  Steel 
Co. 

13.  There  was  at  first  some  doubt  as  to  whether  all  of  the  asso- 
ciates would  be  interested  alike  in  both  contracts,  and  two  corpora- 
tions. Omnia  Commercial  Co.  and  the  Mill  Products  Corporation, 
were  organized  that  one  corporation  might  hold  the  18,000-ton  con- 
tract and  the  other  the  40,000-ton  contract.  It  was  subsequently 
determined  that  all  the  associates  should  share  in  both  contracts,  and 
the  associates  are  the  sole  officers,  directors,  and  stockholders  of  the 
two  corporations.  The  corporations  were  used  simply  for  the  con- 
venience of  the  parties. 

14.  Almost  immediately  the  Mill  Products  Corporation  sold  to  the 
Vulcan  Steel  Products  Co.,  by  written  agreements,  7,500  tons  of  ship 
plates  at  10^  cents  per  pound  and  5,000  tons  of  tank  plates  at  9i  cents 
per  pound.    It  is  stated  that  by  further  oral  agreements  sales  were 
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made  by  the  Mill  Products  Corporation  to  the  Vulcan  Steel  Products 
Co.  of  the  remainder  of  the  40,000  tons  of  plates  covered  by  this  con- 
tract. All  of  the  contracts,  howerer,  contain  provisions  in  substance 
the  same  as  the  one  quoted  in  paragraph  11,  supra^  providing  that 
the  seller  shall  not  be  liable  for  any  delays,  losses,  or  damages  caused 
by  strikes.  Government  seizures  or  stoppages,  or  contingencies  beyond 
the  control  of  the  vendors,  and  that  any  of  such  causes  shall  be  suffi- 
cient reason  for  any  delays  in  the  performance  of  the  provisions  of 
said  contract  caused  thereby. 

15.  Early  in  August,  1917.  Mr.  J.  Leonard  Replogle  was  appointed 
director  of  steel  supply.  He  acted  at  first  under  the  General  Muni- 
tions Board  of  the  Council  of  National  Defense.  Thereafter  the  War 
Industries  Board  was  organized  and  Mr.  Replogle  was  responsible 
for  the  steel  supply  and  distribution  under  Mr.  Bernard  M.  Baruch 
of  that  board.  Prior  to  March  4, 1918,  the  General  Munitions  Board 
and  its  successor,  the  War  Industries  Board,  had  only  advisory 
powers,  but  on  March  4,  1918,  the  President  conferred  upon  the  War 
Industries  Board  what  its  members  regarded  as  absolute  authority. 

16.  Mr.  Beplogle  in  his  official  capacity  ascertained  the  needs  of 
the  Government  for  steel  and  so  regulated  production  as  to  meet  these 
needs  as  far  as  possible.  Thus,  he  had  practical  control  of  the  steel 
industry  from  the  outset,  because  through  priorities  he  could  exercise 
such  control,  refusing  to  give  a  concern  coke  or  other  materials  unless 
it  applied  its  production  to  war  necessaries. 

17.  The  Allegheny  Steel  Co.  and  the  Vulcan  Steel  Products  Co. 
sought  permission  to  have  the  contracts  of  the  Omnia  Commercial 
Co.  and  the  Mill  Products  Corporation  carried  out,  but  this  Mr. 
Replogle  declined  to  permit.  His  recollection  is  that  these  contracts 
were  called  to  his  attention  in  September  or  October,  1917. 

18.  Meanwhile  the  price  of  steel  plates  had  been  greatly  reduced. 
The  steel  manufacturers,  believing  that  their  prices  were  too  high^ 
brought  them  down  voluntarily.  On  September  24,  1917,  the  price 
of  plates  was  fixed  at  3^  cents  a  pound.  It  does  not  appear  that 
claim  was  made  at  any  time  by  the  Omnia  Commercial  Co.,  or  the 
Mill  Products  Corporation,  that  they  had  rights  to  the  fulfillment 
of  their  contracts.  Mr.  Sheldon,  of  the  Allegheny  Steel  Co.,  brought 
up  the  matter  with  Mr.  Replogle  at  different  times  over  a  period  of 
probably  three  or  four  months.  He  objected  very  strenuously  to 
Mr.  Replogle's  instructions  and  the  latter  told  him  once  that  if  he 
executed  that  contract  he  would  take  over  the  company's  plant. 
That  was  prior  to  March  4, 1918. 

19.  The  Japanese  had  been  bidding  for  steel  plates  and  were  pay- 
ing 15  cents  a  pound.    Mr.  Replogle  says  he  knew  of  sales  at  over 
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16  cents  a  pound.    An  embargo  was  placed,  however,  on  shipments 
of  plates  to  Japan. 

20.  The  control  exercised  by  the  board,  of  which  Mr.  Replogle  was 
a  member,  extended  over  the  entire  steel-plate  industry  of  the 
coimtry.  The  Government's  need  for  steel  plates  was  more  pressing 
than  for  any  other  steel  product,  and  there  were  thousands  of  con- 
tracts of  this  character  which  were  interfered  with.  The  manufac- 
turers understood  that  whether  or  not  the  War  Industries  Board 
possessed  the  requisite  power  to  enforce  its  direction,  the  Govern- 
ment had  ample  powers,  and  that  such  powers  would  be  exercised 
if  needed.  Hence,  the  manufacturers  jdelded  to  the  demands  of  the 
War  Industries  Board  without  requiring  it  to  exercise  compulsion. 

DECISION. 

1.  This  claim  is  for  compensation  under  the  act  of  March  2,  1919, 
by  reason  of  that  clause  of  the  fifth  amendment  to  the  Constitution 
of  the  United  States  which  declares,  "  Nor  shall  private  property 
be  taken  for  public  use  without  just  compensation."  The  claim  is 
based  on  the  claimant's  contract  with  the  Allegheny  Steel  Co.  for 
the  purchase  of  steel  plates  and  not  upon  the  contracts  for  the  sale  of 
steel  plates  to  the  Vulcan  Steel  Products  Co.  The  facts  show,  how- 
ever, that  the  actual  loss  upon  the  contract  with  the  Allegheny  Steel 
Co.  occurred  by  reason  of  the  drop  in  the  market  price  of  plates 
from  7f  cents  to  3^  cents  per  pound  before  any  governmental  inter- 
ference occurred. 

2.  Even  if  it  be  assumed  that  claimant  suffered  a  loss  in  conse- 
quence of  the  Government's  assumption  of  the  control  over  the  manu- 
facture and  distribution  of  steel  plates,  the  claimant  could  not  re- 
cover without  showing  that  its  private  property  was  taken  for  public 
use.  If  anything  was  here  taken  for  public  use  it  was  the  product 
of  the  Allegheny  Steel  Co.,  which  it  had  contracted  to  sell  to  the 
claimant.  Any  obligation  on  the  part  of  the  Government  for  such 
taking  would  be  an  obligation  on  its  part  to  the  Allegheny  Steel  Co. 
which  in  turn  would  be  liable  to  the  claimant,  if  the  contract  between 
it  and  the  claimant  established  such  liability. 

3.  By  the  express  terms  of  the  contract  between  the  claimant  and 
the  Allegheny  Steel  Co.  claimant  could  collect  no  damages  for  the 
steel  company's  delay  in  performance  caused  by  Government  inter- 
ference. The  claimant,  accordingly,  suffered  no  loss  thereby  save 
one  which  it  anticipated,  as  appears  by  the  express  terms  of  its  con- 
tract, and  for  which  it  stipulated  it  would  ask  the  other  party  no 
damages.    It  could  not,  merely  by  stipulating  to  relieve  the  AUe* 
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gheny  Steel  Co.  of  this  damage,  fasten  the  same  upon  the  Govern- 
ment. 

4.  The  nature  of  the  claim  may  be  illustrated  by  assuming  a  con- 
tract more  simple  in  terms,  but  precisely  the  same  in  principle.  Sup- 
pose the  claimant  had  contracted  with  a  railroad  for  the  shipment  of 
all  the  steel  claimant  should  produce  in  a  year  at  a  freight  rate  of 
$10  per  ton,  with  a  stipulation  that  if  the  Government  should  raise 
the  freight  rate,  the  railroad  should  not  be  required  to  ship  at  $10  per 
ton.  If  the  Government  thereafter  raised  the  freight  rate  to  $15, 
would  the  claimant  be  entitled  to  recover  the  additional  $5  per  ton 
from  the  Government?  The  absurdity  of  the  proposition  seems  a 
sufficient  answer  to  the  question.  It  is  not  perceived  that  there  is  any 
difference  in  principle  between  such  a  supposititious  case  and  the  case 
on  which  the  claimant  seeks  to  recover. 

5.  Had  the  Government  seen  fit  so  to  do,  it  might  have  taken  the 
claimant's  contract  in  order  to  compel  delivery  to  itself  thereunder 
of  the  steel  plates  contracted  for.  This  would  have  constituted,  no 
doubt,  a  taking  of  private  property  for  public  use.  But  this  the  Gov- 
ernment did  not  do.  If  it  took  the  steel  at  all,  it  took  it  directly  from 
the  Allegheny  Steel  Co.,  making  no  use  whatsoever  of  the  claimant's 
contract  with  that  company.  There  was  clearly  no  taking  from  the 
claimant  of  private  property  for  public  use. 

DISPOSITION, 

1.  Final  order  will  issue  denying  relief  to  the  claimant. 
Col.  Delafield  and  Mr.  Price  concurring. 
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June  5,  1920. 
Case  No.  2438. 

in  re  CLAIM  OF  TKITSCON  STE2L  CO. 

1.  SXTBCOHTKACTS — COlDiaTMEHTS. — Commitmeiits  to  subcontraotorB  by  the 

prime  contractor  are  items  of  cost  against  the  Oovernment  and  are  allow- 
able when  they  come  within  what  the  subcontractor  might  reasonably 
hare  recoyered  a^inst  the  prime  oontraetor  in  a  conrt  haTing  Jnrisdic* 
tion  and  this  indudes  interest  and  storage  charges^  where  the  delay  in 
payment  and  deliveries  was  the  result  of  Ooyernment  action. 

2.  HAKPLIVG  CHAKOSS. — These  can  not  be  allowed,  as  the  only  handling^ 

done  was  to  load  the  material  on  cars  and  the  contract  provided  f.  o.  b.. 
cars. 

3.  CLAUC  AND  DECI8I0H. — Claim  under  General  Order  108  for  f tt7.|0  eom-- 

mitments.    Held,  claimant  entitled  to  recover. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  General  Order  103.  It  comes  before  this 
Board  on  appeal  from  a  decision  of  the  Claims  Board,  Construction 
Division,  which  treated  it  as  a  class  A  claim  under  the  act  of  March 
2,  1919.  The  record  does  not  disclose  sufficient  facts  to  bring  the 
claim  within  the  jurisdictional  requirements  of  the  act  of  March  2^ 
and  the  claim  should  be  treated  as  though  presented  under  General 
Order  103. 

The  claim  involves  the  question  whether  charges  for  storage,  han- 
dling, and  interest  due  to  delays  in  the  performance  of  a  subcontract 
as  a  result  of  the  acts  of  the  Government  are  proper  cost  commit- 
ments to  be  allowed  a  prime  contractor  under  the  circumstances  in 
this  case.  The  claim  is  presented  in  the  name  of  the  subcontractor. 
It  amounts  practically,  however,  to  a  request  for  a  determination 
of  the  obligations  of  the  prime  contractor  to  the  subcontractor  in 
the  above  respects. 

STATEMENT  OF  FACTS. 

1.  On  the  21st  day  of  September,  1918,  the  United  States  Govern- 
ment, Construction  Division,  entered  into  a  formally  executed  con- 
tract with  Val  Jobst,  jr.,  and  George  J.  Jobst,  a  partnership  doing 
business  under  the  name  of  Jobst  &  Sons,  to  furnish  in  the  shortest 
possible  time  labor,  material,  tools,  machinery,  equipment,  facilities,, 
and  supplies  and  do  all  things  necessary  for  the  construction  and 
completion  of  the  enlargement  of  the  plant  of  the  Holt  Manufac- 
turing Co.,  at  East  Peoria,  111. 
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Article  II  of  said  contract  provides  as  follows  : 

^^  Cost  of  work. — ^The  contractor  shall  be  reimbursed  in  the  man- 
ner hereinafter  described  for  such  expenditures  in  the  performance 
of  said  work  as  may  be  approved  or  ratified  by  the  contracting  offi- 
cer and  as  are  included  in  the  following  items. 

"(i)  All  subcontracts  made  in  accordance  with  the  provisions  of 
this  agreement." 

2.  For  certain  steel  sash  required  by  Jobst  &  Sons  for  performing 
the  above  contract  with  the  Government,  the  claimant  company  sub- 
mitted to  Jobst  &  Sons  bids  acceptable  to  that  firm.  On  November 
26,  1918,  the  Construction  Division,  through  R.  C.  Marshall,  jr., 
brigadier  general.  United  States  Army,  in  charge  of  Construction 
Division,  by  C.  M.  Foster,  captain.  Quartermaster  Corps,  issued  a 
proxy-signed  requisition  order  No.  27,  directed  to  the  claimant  com- 
pany, authorizing  and  directing  said  company  to  proceed  with  the 
immediate  production  of  steel  sash  for  enlargement  of  the  plant  of 
the  said  Holt  Manufacturing  Co.,  at  East  Peoria,  111.  The  requisi- 
tion order  recited  that  the  price  quoted  as  to  be  f .  o.  b.  Youngstown, 
Ohio,  on  settlement  terms  of  "30  days  net."  It  further  recited 
"  Confirmation  and  payment  of  this  order  will  be  made  by  V.  Jobst 
&  Sons,"  and  directed  that  the  material  be  consigned  to  the  United 
States  constructing  quartermaster,  account  V.  Jobet  &  Sons,  Holt 
Manufacturing  Co.,  East  Peoria,  111.  Jobst  &  Sons  confirmed  this 
order  and  the  claimant  company  immediately  began  the  manufacture 
of  materials  called  for  in  said  requisition. 

3.  On  January  2, 1919,  the  Construction  Division  wired  the  claim- 
ant to  suspend  all  action  and  make  no  further  shipments  on  said 
requisition  order  No.  27,  dated  November  26, 1918.  Material,  at  the 
time  of  this  suspension  notice,  had  about  all  been  completed,  but 
none  had  been  shipped. 

4.  On  June  7, 1919,  the  Government  reinstated  the  original  requi- 
sition order  of  November  26, 1918.  The  reinstated  requisition  order 
was  signed  "R.  C.  Marshall,  jr.,  brigadier  general.  United  States 
Army,  by  C.  M.  Foster,  captain.  Quartermaster  Corps,"  and  read  in 
part  as  follows : 

Job:  Holt  Manufacturing  Co.,  E.  Peoria. 

Supplemental  authorization.    Date,  June  7,  1919.    To  req.  No.  27 

of  Nov.  13, 1918. 
File  No.  411.5  CR  MT  (Holt,  E.  Peoria). 
From :  Ofiicer  in  charge  Construction  Division. 
To:  Truscon  Steel  Co.,  Woodward  Bldg.,  Washington,  D.  C. 
Subject :  Steel  sash. 

You  are  hereby  authorized  to  reinstate  req.  No.  27,  dated  Nov.  13, 
1918,  calling  for  steel  sash,  and  ship  at  once  all  material  complete 
as  called  for  on  original  requisition.  Same  shipping  and  billing 
instructions  to  apply. 
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Amount  due  vendor,  $3,610,  which  is  arrived  at  as  follows : 

Amount  of  original  order $3, 560. 00 

Handling  and  rehaudling  charges 50. 00 

Total 8, 610. 00 

Jobst  &  Sons  confirmed  this  reinstated  requisition  order,  and  the 
claimant  shipped  the  material  and  received  full  payment  therefor  on 
the  25th  day  of  September,  1919. 

5.  The  claim  is  presented  in  two  items.  The  first  item  is  for 
$139.43,  interest  on  $3,560.  Interest  on  this  item  is  claimed  from 
February  1, 1919,  the  date  alleged  by  claimant  upon  which  the  mate- 
rial would  have  been  paid  for  if  the  original  requisition  order  had 
not  been  suspended,  to  September  25, 1919,  the  date  upon  which  pay- 
ment was  actually  made.  The  second  item  is  for  outdoor  storage 
from  February  1, 1919,  to  June,  1919,  and  for  rehandling  charges  on 
this  material  to  February  1,  1919.  This  item  for  storage  and  re- 
handling  charges  is  therefore  made  to  run  from  February  1,  1919, 
until  June,  1919,  the  approximate  shipping  date  of  said  material. 

6.  Between  Januarj*^  2,  1919,  and  June  7,  1919,  negotiations  were 
instituted  by  the  Government  with  a  view  either  to  adjusting  claim- 
ant s  subcontract  or  reinstating  the  order  and  redirecting  shipment. 
These  negotiations  were  pending  throughout  this  period  and  finally 
resulted  in  the  reinstatement  of  the  order. 

7.  No  final  adjustment  of  Jobst  &  Sons  contract  has  yet  been 
reached,  and  the  question  is  whether  the  above  items  of  claim  may 
be  charged  by  Jobst  &  Sons  as  cost  commitments.  The  facts  in  the 
case  are  not  disputed. 

DECISION. 

1.  Under  its  contract  of  September  21, 1918,  with  Jobst  &  Sons  the 
Government  obligated  itself  to  reimburse  the  prime  contractor  for 
the  actual  net  expenditures  incurred  under  all  subcontracts  made  in 
accordance  with  the  provisions  of  said  prime  contract.  Claimant 
was  a  subcontractor  of  Jobst  &  Sons,  and  the  provisions  of  the  prime 
contract  in  this  respect  seem  broad  enough  to  cover  as  a  cost  commit- 
ment expenditures  such  as  these  claimed  herein  to  the  extent  that 
they  may  be  due  to  the  act  of  the  Government.  It  sufiiciently  ap- 
pears that  the  claimant  as  a  subcontractor  was  justified  in  accepting 
the  Government's  notice  of  January  2,  1919,  as  a  suspension  of  the 
prime  contractor's  obligations  to  receive  shipments  from  claimant 
and  to  pay  for  them  in  30  days  and  of  claimant's  right  to  ship  and 
be  paid  in  30  days.  Claimant  should  therefore  not  be  charged  with 
unexpected  expense  which  its  prime  contractor  would  not  have  in- 
flicted on  it  but  for  the  action  of  the  Government  itself.  The  evi- 
dence also  justifies  the  conclusion  that  claimant  was  justified  in 
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holding  the  materials  on  hand  for  the  time  it  did  and  was  not  guilty 
of  unreasonably  increasing  the  cost  to  the  Government  by  so  doing. 
In  our  judgment,  the  items  of  this  claim  are  such  as  a  court  of  law 
would  allow  recovery  for  in  a  suit  by  claimant  against  its  prime 
contractor,  Jobst  &  Sons*  because  when  the  Government  suspended 
shipments  under  the  original  requisition  order  on  January  2,  1919, 
claimant  had  at  that  time  all  its  material  completed  and  was  entitled 
to  make  sliipment  and  receive  a  30-day  settlement.  Shipment  and 
settlement  was  prevented  by  the  action  of  the  Government  and  claim- 
ant's capital,  representing  the  value  of  that  material,  was  tied  up 
and  idle.  This  principle,  however,  does  not  apply  after  the  date  of 
June  7,  1919,  when  the  Government  reinstated  the  original  requisi- 
tion. Upon  such  reinstatement  the  obstacle  to  the  30-day  settlement 
was  removed  and  it  then  became  the  duty  and  lay  within  the  power 
of  the  prime  contractor  to  make  settlement  within  30  days,  and  con- 
sequently of  claimant  to  make  shipments.  Any  delay  in  settlement 
thereafter  is  therefore  not  the  fault  of  the  Government. 

2.  The  Claims  Board  in  arriving  at  an  adjustment  of  the  prime 
contract  with  Jobst  &  Son  may,  therefore,  allow  the  following  as 
proper  items  of  cost  commitment : 

(a)  Such  amount  of  interest  on  the  cost  to  claimant  of  the  mate- 
rials stored  by  it  as  claimant  might  be  able  to  recover  in  a  court  of 
law  against  Jobst  &  Sons  not  exceeding  the  lawful  and  customary 
rate  for  a  period  beginning  30  days  from  the  date  of  notice  of  ter- 
mination of  the  original  requisition,  viz,  January  2, 1919,  and  ending 
on  the  date  of  the  order  reinstating  such  requisition,  viz,  January 
7, 1919. 

(&)  An  amount  representing  the  reasonable  and  customary  charge 
for  outdoor  storage  upon  said  material  from  February  1,  1919,  to 
the  said  date  of  reinstatement,  June  7,  1919.  Storage  covering  all 
periods  prior  to  February  1, 1919,  has  already  been  paid  to  claimant. 

3.  The  item  of  claim  covering  handling  charges  is  denied.  All 
handling  charges  up  to  February  1,  1919,  have  been  paid  claimant 
and  after  that  date  the  only  charges  for  that  purpose  were  for  load- 
ing on  cars.  This  last  charge  is  not  proper  in  view  of  the  fact  that 
the  requisition  order  called  for  material  f .  o.  b.  cars. 

DISPOSITION. 

1.  The  claim,  with  all  papers,  will  be  forwarded  to  the  Claims 
Board,  Construction  Division,  for  appropriate  action  in  accordance 
with  this  decision. 

Col.  Delafield  and  Mr.  Bowen  concurring. 
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June  8,  1920. 
Case  No.  10. 

In  re  CLAIK  OF  TTITITED  STATES  INDUSTKIAL  CHEMICAL  CO. 
(KEHEARXNG). 

1.  AMBIGUITIES — FABOL  EVIDENCE. — All  prior  and  contemporaneous  ne^ro- 
tiations  are  presumed  to  have  been  merged  into  the  written  contract 
embodying  the  subject  matter  of  raoh  negotiationSy  howeTer,  parol  evi- 
denee  may  be  received  to  explain  the  real  intention  of  the  parties  as  to 
any  terms  of  the  contract  which  are  ambiguous,  provided  such  evidence 
may  not  be  admitted  for  the  purpose  of  endeavoring  to  create  an  ambi- 
guity and  so  Ingrafting  upon  the  contract  new  stipulations  nor  to  con- 
tradict those  that  are  plain. 

d.  MISTAKE — BEFOBMATTOlT.^While  a  written  contract  may  be  reformed  on 
account  of  mutual  mistake  of  the  parties,  evidence  to  justify  sueh  re- 
formation must  be  clear  and  cogent  and  must  relate  to  a  mistake  as  to 
a  past  or  present  fact  and  reformation  will  not  be  justified  on  evidence 
of  a  mistake  as  to  future  happenings;  hence  evidence  as  to  a  mistake  in 
calculating  the  future  price  of  an  article  is  not  such  a  mistake  as  comes 
within  the  rule  stated. 

3.  STTSFENDED  CONTBACT— MAXIMTTM  BECOVEBY  LIMITED  BY  COHTBACT 

FBICE. — On  the  settlement  of  a  suspended  contract  for  the  manufacture 
of  articles,  the  contract  limiting  the  total  cost  in  case  of  full  perform- 
ance, the  amount  which  the  claimant  may  recover  in  settlement  of  part 
performance  can  not  exceed  the  maximum  amount  to  which  claimant 
would  have  been  entitled  under  the  terms  of  the  contract  in  case  it  had 
been  fully  performed,  except  where  damages  for  breach  by  the  Govern- 
ment are  included. 

4.  CLAIM  AND  DECISION. — Claim  for  $707,131.71  under  General  Order  No. 

103  for  additional  compensation  for  acetone  furnished  the  Government 
and  for  loss  of  material  purchased  to  be  used  in  the  manufacture  of 
acetone.    Held,  on  rehearing,  claimant  entitled  to  recover  in  part. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

Th€  Board  finds  the  following  to  be  the  facts: 

1.  This  is  a  claim  presented  in  accordance  with  General  Order  No. 
103,  War  Department,  1918,  and  is  for  $707,131.71,  under  the  follow- 
ing circumstances : 

On  January  25,  1919,  the  claimant  filed  a  petition  praying  for  an 
adjustment  of  its  contract  No.  2425,  and  its  supplemental  contract 
No.  24S5-1.  On  May  1, 1919,  the  claimant  filed  its  supplemental  and 
amended  petition  claiming  $894,619.20.    There  is  appended  to  the 
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said  supplemental  petition  copies  of  the  claimant's  original  and  sup- 
plemental contract  and  a  10-page  exhibit  showing  its  cost  of  produc- 
tion of  acetone  from  January  1,  1917,  to  June  30,  1917,  constituting 
a  tender  for  and  the  basis  of  contract  No.  2426.  At  the  request  of  the 
attorneys  for  the  claimant  there  was  held  an  informal  conference  on 
May  1, 1919,  between  the  attorneys  and  representatives  of  the  claim- 
ant and  the  Board  of  Contract  Adjustment  to  discuss  the  procedure 
to  be  followed,  and  the  power  of  the  Board  to  grant  relief.  After 
this  conference  the  claimant's  attorneys  presented  a  brief. 

2.  On  July  2, 1919,  an  opinion  was  filed  by  this  Board  denying  the 
claimant  any  relief,  on  the  grounds  of  the  lack  of  jurisdiction.  This 
opinion  is  carefully  prepared,  and  contains  a  summary  of  the  conten- 
tions set  forth  by  claimant's  amended  petition,  and  the  points  raised 
thereby  as  follows : 

"  When  we  came  to  examine  some  of  the  items  which  the  petitioner 
sets  out  as  its  total  cost,  we  find  that  some  of  these  items  are  in  the 
nature  of  damages  claimed  by  the  petitioner,  resulting  from  an 
alleged  breach  on  the  part  of  the  Government  of  the  stipulations  in 
said  contracts  binding  upon  the  Government. 

"It  is  alleged  (a)  that  incidental  to  and  as  a  part  of  the  nego- 
tiations certain  representations  were  made  and  conditions  agreed 
upon  to  which  the  resulting  contract  was  subject,  and  in  the  supple- 
mental petition  there  are  set  out  26  'informal  agreements  and  mu- 
tual understandings  of  the  parties  and  negotiants  of  the  contract,' 
and  it  is  alleged  that  these  conditions  have  not  been  fulfilled  by  the 
Government;  (6)  it  is  further  alleged  that,  contrary  to  the  terms  of 
Ailicle  XXI,  the  Government  has  failed  to  lend  the  contractor  effec- 
tive assistance  to  enable  it  to  procure  raw  materials  and  supplies  and 
has  failed  to  furnish  effective  priority  orders:  and  (c)  that  as  a  result 
of  these  breaches  of  its  obligations  by  the  Government  the  contractor 
was  unable  to  produce  acetone  until  the  middle  of  March,  1918, 
whereas  if  the  Government's  obligations  had  been  kept  production 
would  have  commenced  in  January,  1918;  that  the  winter  months, 
being  the  most  favorable  for  the  jproduction  of  acetone,  were  thus 
lost  through  the  Government's  breach  of  its  obligations,  and  there- 
fore the  cost  of  manufacturing  the  acetone  was  increased  by  the  fail- 
ure of  the  Government  to  keep  its  obligations  and  without  the 
contractor's  fault  and  to  its  detriment  and  damage;  (d)  another 
element  of  damage,  amounting  to  $69,473.11,  is  set  out  in  the  supple- 
mental petition;  it  is  alleged  that  certain  verbal  assurances  were 
given  the  contractor  that  the  Government  would  procure  for  the  con- 
tractor the  necessary  saturating  or  restoration  vinegar  at  a  price  not 
to  exceed  ten  (10^)  cents  per  gallon;  that  the  Government  failed  to 
keep  this  collateral  obligation,  and  that  as  a  result  thereof  the  con- 
tractor was  compelled  to  manufacture  such  vinegar  at  an  excess  cost 
of  $69,473.11 ;  (e)  finally,  it  is  alleged  that  the  *  act  of  the  Govern- 
ment in  breaking  its  contract'  has  deprived  the  contractor  of  the 
possibility  of  delivering  the  acetone  at  a  price  approximating  the 
maximum  and  of  earning  the  full  profit  agreed  upon. 

"  The  question,  therefore,  presented  for  the  decision  of  the  Board 
is  whether  the  Secretary  of  War,  or  the  Board  of  Contract  Adjust- 
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ment,  has  the  power,  in  adjusting  and  settling  a  validly  executed 
written  contract,  terminated  when  it  is  89.7  per  cent  completed,  to 
exceed  the  maximum  amount  authorized  by  the  contract  to  be  paid  to 
the  contractor,  when  such  excess  is  due — 

"(a)  To  the  breach  by  the  United  States  of  collateral  and  inci- 
dental agreements  not  made  a  part  of  the  written  contract ;  and 

"(6)  To  the  breach  on  the  part  of  the  Government  of  obligations 
laid  upon  it  by  the  contract ;  and 

"(c)  To  the  act  of  the  Government  in  'breaking'  contract  before 
its  completion." 

The  decision  itself  raises  two  points,  viz : 

1.  "Can  the  Board  of  Contract  Adjustment  in  settling  a  validly 
executed  written  contract  compensate  the  petitioner  for  breaches  of 
incidental  and  collateral  obligations  alleged  to  have  been  made  by 
the  contracting  officers? " 

2.  "  Can  the  Secretary  of  War,  or  the  Board  of  Contract  Adjust- 
ment, in  settling  a  validly  executed  written  contract  compensate  the 
contractor  for  damages  resulting  from  breaches  by  the  United  States 
of  obligations  laid  upon  the  Government  by  the  terms  of  the  written 
contract,  and  also  for  damages  growing  out  of  the  breaking  of  the 
contract  by  the  Government,  especially  when  such  damages,  toother 
with  other  items,  make  the  total  compensation  exceed  the  maxmium 
prescribed  by  the  contract? " 

Under  the  first  heading  the  decision  states : 

"  In  this  case,  after  the  contract  had  been  partially  performed,  it 
was  modified  in  some  particulars  by  a  contract  in  writing.  If,  as 
petitioner  alleges,  there  were  other  terms  binding  upon  the  parties 
which  were  not  inserted  in  the  original  contract,  the  supplemental 
contract  was  the  proper  place  for  the  insertion  of  such  terms ;  and  the 
execution  of  the  supplemental  contract  without  the  incorporation  of 
the  collateral  agreements  would  seem  to  preclude  the  petitioner  from 
setting  up  any  such  collateral  agreements  as  a  basis  for  a  claim  before 
the  War  Department." 

Under  the  second  heading  the  decision  carefully  reviews  the  au- 
thorities on  the  power  of  the  Secretary  of  War  to  allow  unliquidated 
damages  and  concludes  as  follows : 

"  From  the  case  of  Wm.  Cramp  &  Sons  Ship  and  E,  B,  Company 
V.  U,  S.  (216  U.  S.  494)  we  may  conclude  that  a  contractor's  claim 
for  extra  work  caused  by  the  United  States  over  and  above  the  amount 
stipulated  in  the  contract  is  a  claim  for  unliquidated  damages  which 
the  Secretary  has  no  jurisdiction  to  entertam.  From  Dermis  Case 
(20  Ct.  CI.  119)  we  may  conclude  that  damages  founded  on  neglect 
or  breach  of  obligations  contrary  to  the  terms  of  a  contract  (other 
than  for  nonpayment  of  money  due  for  work  done,  or  material  fur- 
nished) are  unliouidated  claims  and  not  subject  to  settlement  by  the 
administrative  officers  of  the  Government.  From  the  Brannon  Case 
(20  Ct.  CI.  220)  we  may  conclude  that  damages  for  breach  on  the  part 
of  the  United  States  of  a  contract  involving  loss  of  time  of  hands 
employed  by  a  claimant,  loss  of  materials  destroyed  by  rain  owing  to 
failure  of  tne  United  States  to  furnish  other  material,  and  loss  of 
profits  resulting  to  a  claimant  by  reason  of  breaches  by  the  Govem- 

Digitized  by  V^OOQ IC 


68  DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT. 

ment  are  not  within  the  jurisdiction  of  the  Secretary  of  War  to 
adjust,  since  they  are  unliquidated.  From  the  McClure  Case  (19 
Ct.  CI.  173)  we  may  conclude  that  where  damages  are  claimed  beyond 
the  agreement  such  a  claim  is  for  unliquidated  damages  for  breach 
.  of  a  contract  which  the  Secretary  of  War  has  no  jurisdiction  to 
entertain. 

''  Since,  in  this  case,  petitioner  is  making  a  claim  for  ^  damages 
beyond  the  agreement,'  since  his  claim  is  in  part  for  damages  caused 
by  the  alleged  failure  of  the  United  States  to  carry  out  stipulations 
made  by  the  Government,  and  in  part  for  damages  flowing  from  the 
act  of  the  Government  in  '  breaking '  the  contract ;  and  since  a  por- 
tion of  the  claim  is  for  the  loss  of  profits,  which  loss  resulted  to  peti- 
tioner on  account  of  the  breach  oi  the  contract  by  the  Government, 
it  is  clear  that  the  Secretary  of  War  has  no  jurisdiction  to  adjust  ana 
settle  the  claim  in  the  form  in  which  it  has  been  presented." 

3.  On  December  18, 1917,  the  claimant  entered  into  formal  contract 
No.  2425  with  Maj,  Alexander  E.  Downey,  Signal  Corps,  United 
States  Army  (later  Lieut.  Col.  Downey),  contracting  officer  for  the 
Government,  by  which  it  agreed  to  manufacture  7,200,000  pounds  of 
acetone.  On  April  18,  1918,  the  claimant  entered  into  supplemental 
contract  No.  2425-1  with  Maj.  Downey,  contracting  officer  for  the 
United  States  Government,  and  J.  W.  Woods,  director  of  purchases, 
British  war  mission  purchasing  department,  for  His  Britannic 
Majesty's  Government,  which  modified  said  original  contract  in  cer- 
tain particulars  hereinafter  referred  to  and  permitted  the  claimant 
to  deliver  to  the  British  war  mission,  on  direct  payment  by  the 
British  ministry,  any  part  of  the  7,200,000  pounds  of  acetone  re- 
quired to  be  delivered  under  the  original  contract.  The  said  two 
contracts,  hereinafter  referred  to  as  the  contract,  were  executed  in 
the  manner  required  by  section  3744  of  the  Revised  Statutes  and 
contain  no  ttermination  clause. 

4.  The  claimant  entered  into  performance  of  said  contract,  and  on 
November  27,  1918,  received  a  notice  from  Lieut.  Col.  Downey  re- 
questing it  to  suspend  production.  After  an  exchange  of  letters  the 
claimant  did  suspend  production  on  midnight,  December  11,  1918, 
when  it  had  completed  89.7  per  cent  of  its  contract.  The  claimant 
has  delivered  to  the  British  and  American  Governments  6,464,972 
pounds  of  acetone  and  has  been  paid  therefor  at  the  rate  of  48  cents 
per  pound,  the  total  sum  of  $3,103,186.56. 

5.  The  said  contract  of  December  18,  1917,  after  providing  that 
the  contractor  shall  make  7,200,000  pounds  of  acetone  for  the  Gov- 
•ernment,  contains,  in  part,  the  following  provisions : 

"Art,  II.  The  contractor  agrees  that  it  now  has  or  will  provide 
with  the  utmost  dispatch,  at  the  best  prices  obtainable : 

^'(1)  Such  administrative,  purchasing,  manufacturing,  and  ac- 
counting organization; 
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"(2)  Such  plant,  machinery  and  tools,  and  other  facilities,  in- 
cluding such  facilities  in  addition  to  the  contractor's  normal  facili- 
ties (hereinafter  called  'increased  facilities') ;  and 

"(3)  Such  labor,  material,  supplies,  and  the  like  as  may  be  neces- 
sary to  enable  the  articles  to  oe  made,  and  all  the  requirements  of  this 
contract,  including  the  requirements  in  respect  to  the  storage  and  de- 
livery of  the  said  acetone  contemplated  herein. 

"The  contractor  in  dealing  with  parties  other  than  the  Govern- 
ment shall  make  all  subcontracts,  purchases,  payments,  and  other 
arrangements  for  the  performing  of  this  contract  in  its  own  name 
and  for  its  own  account  and  shall  not  bind  or  purport  to  bind  the 
Government,    *    *    ♦ 

"  PRICE. 

"Art.  IV.  The  price  to  be  paid  to  the  contractor  for  the  said 
acetone  herein  contracted  for  shall  be  the  sum  of  the  following 
items : 

"(1)  The  actual  cost  of  production  as  in  Article  V  hereof  defined 
and  in  Article  VII  hereof  determined. 

"(2)  The  sum  of  ten  per  cent  (10%)  of  the  cost  as  defined  and 
determined  in  subdivision  (1)  of  this  article  as  profit  on  each  pound 
of  said  acetone  delivered  and  accepted. 

"(3)  The  sum  of  three  and  seven-tenths  (3.7)  cents  per  pound  to 
cover  depreciation  on  the  contractor's  plant,  process,  and  system, 
this  being  equivalent  to  approximately  ten  per  cent  (lO%)  on  the 
contractor's  equipment  investment. 

"(4)  The  sum  of  five  and  five-tenths  (5.5)  cents  per  pound  for 
the  restoration  of  the  contractor's  plant,  process,  and  system,  such 
sum,  however,  to  be  paid  only  to  the  extent  of  the  actual  cost  of 
such  restoration  to  a  basis  sufficient  in  the  contractor's  judgment  to 
meet  the  productive  requirements  of  this  contract  and  not  to  exceed 
the  sura  of  four  hundred  thousand  ($400,000)  dollars,  provided  that 
the  cost  of  the  vinegar  necessary  for  restoration  and  saturation 
shall  not  exceed  ten  (10)  cents  per  gallon.  Should  the  contractor 
be  forced  to  pay  any  sum  in  excess  of  ten  (10)  cents  per  gallon  in 
order  to  procure  the  required  amount,  such  excess  payments  by  the 
contractor  shall  not  be  included  in  the  aforesaid  sum  of  "four 
hundred  thousand  dollars  ($400,000),  but  shall  be  paid  by  the 
Government. 

''''Provided^  however^  and  the  contractor  hereby  agrees  that  the 
total  cost  to  the  Government  of  all  acetone  herein  contracted  for 
shall  not  exceed  an  average  price  of  fifty  (50)  cents  per  pound  of 
said  acetone  f.  o.  b.  at  the  contractor's  plant:  except  that  the  said 
total  cost  of  the  acetone  may  exceed  said  fifty  (50)  cents  per  pound, 
but  only  in  the  event  and  to  the  extent  that  the  contractor  may  be 
forced  to  pay  any  sum  in  excess  of  ten  (10)  cents  per  gallon  in  pro- 
curing the  required  quantity  of  the  aforesaid  vinegar  not  exceeding 
two  million  six  hundred  thousand  (2,600,000)  gallons. 

"  It  is  agreed  that  the  Goveniment  shall  in  no  event  pay  the  con- 
tractor more  than  three  million  six  hundred  thousand  ($3,600,000) 
dollars  for  the  seven  million  two  hundred  thousand  (7,200,000) 
pounds  of  acetone  herein  contracted  for,  except  only  in  the  event  and 
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to  the  extent  that  the  aforesaid  vinegar  costs  more  than  ten  (10) 
cents  per  gallon. 

"cost  of  production. 

'•  Art.  V.  The  actual  cost  of  production  of  the  said  acetone  hereby 
contracted  for,  herein  sometimes  called  '  actual  cost '  shall  be  deter- 
mined as  set  fortli  in  Article  VII  and  is  hereby  defined  as  consisting 
of  and  including  the  following  elements : 

"(1)  The  cost  of  all  labor  definitely  ascertainable  as  used  in  the 
production  of  the  said  acetone  herein  contracted  for. 

^^(2)  The  cost  of  all  materials  and  supplies  definitely  ascertain- 
able as  entering  into  or  expended  in  the  production  of  the  said 
acetone  herein  contracted  for. 

"(3)  A  fair  proportion  of  the  general  plant  expenses  incidental 
to  the  performance  of  this  contract.  If  the  method  of  distributing 
said  general  plant  expenses  now  and  heretofore  in  use  by  the  con- 
tractor shall  be  found  fairly  accurate  and  in  accordance  witti 
standards  prevailing  in  such  plants,  it  shall  be  followed  by  the  con- 
tracting or  accounting  officer  in  distributing  said  general  plant  ex- 
penses hereunder.  By  the  term  'general  plant  expenses'  is  meant 
the  indirect  labor,  indirect  material,  and  other  plant  expenses,  pro- 
vided that  nothing  herein  shall  be  deemed  to  include  interest,  depre- 
ciation, rent,  advertising,  collection  expense,  credit  losses,  discounts, 
and  such  taxes  as  income  and  excess-profit  taxes  imposed  by  the 
Government  of  the  United  States. 

"(4)  The  sum  of  one  (1)  cent  per  pound  on  all  of  said  acetone 
delivered  and  accepted  to  cover  the  contractor's  general  administra- 
tive or  main  office  overhead  expenses. 

"  Subject  to  the  approval  of  the  accounting  officer  of  the  Finance 
Division  of  the  Signal  Corps,  the  standard  cost  accounting  system 
now  in  effect  at  the  contractor's  plant  shall  be  used  as  a  basis  for 
determining  the  cost  of  production,  except  in  so  far  as  it  may  be 
modified  by  any  specific  provision  of  Articles  IV,  V,  and  VII  of  this 
contract,  and  the  same  general  method  of  classifying  and  calculat- 
ing costs  shall  be  used  as  was  used  in  determining  the  costs  on  which 
these  tenders  were  made,  i.  e.,  the  cost  and  accounting  system 
which  was  in  effect  for  the  six  months  ending  June  30,  1917,  with 
its  modifications  and  improvements. 

"  PAYMENTS. 

"Art.  VI.  The  contractor  shall  be  paid  at  the  rate  of  forty-eight 
($0.48)  cents  per  pound,  subject  to  adjustment  as  hereinafter  pro- 
vided, for  all  acetone  accepted  and  delivered  under  this  contract 
according  to  the  following  plan  and  conditions : 

"Each  week  the  contractor  shall  present  a  voucher  containing  a 
statement  of  all  acetone  accepted  and  delivered  during  the  previous 
week,  together  with  satisfactory  evidence  of  delivery,  such  as  in- 
voices and  shipping  documents,  and  the  certificate  of  acceptance  by 
the  inspecting  officer.  Payment  at  the  aforesaid  price  shall  be  made 
as  speedily  as  possible  and  within  ten  days  after  the  presentation  of 
the  aforesaid  certificate  and  documents. 


Digitized  by 


Google 


DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT.  71 

"  No  payment  shall  be  made  except  upon  a  voucher  wherein  the 
officer  in  charee  of  the  Accounting  Section  of  the  Finance  Depart- 
ment of  the  Equipment  Division  of  the  Signal  Corps  of  the  United 
States  Army,  or  his  duly  authorized  representative,  herein  sometimes 
called  the  *  accounting  officer,'  shall  certify  the  amounts  that  he 
has  determined  and  that  the  contractor  is  entitled  to  be  paid  the 
same  in  accordance  with  the  provisions  of  this  Article  VI. 

•*  The  aforesaid  billing  price  of  forty-eight  cents  ($0.48)  per  pound 
may  not  be  the  actual  price  to  be  paid  as  fixed  in  accordance  with 
Articles  IV,  V,  and  VII  of  this  contract,  and  it  is  agreed  by  the 
parties  hereto  that  the  said  price  for  any  and  all  acetone  accepted 
and  delivered  hereunder  in  any  one  month  shall  be  adjusted  and  de- 
termined in  accordance  with  thiB  aforesaid  Articles  IV,  V,  and  VII 
within  the  thirty  (30)  days  immediately  following  the  last  day  of 
said  month  of  delivery  and  acceptance. 

"  The  difference,  if  any,  between  the  said  rate  of  forty-eight  ($0.48) 
cents  per  pound  and  the  actual  price  as  determined  by  said  adjust- 
ment shall  be  paid  by  the  party,  if  any,  found  to  be  indebted  to  the 
other  party  as  promptly  as  possible  and  within  ten  (10)  days  from 
said  determination.     ♦     ♦     * 


"Art.  XI.  The  material  now  at  the  plant  and  in  process  of  manu- 
facture shall  be  converted  into  acetone  and  made  available  on  this 
contract,  and  shall  be  billed  at  the  price  of  forty-eight  cents  (480) 
a  pound  and  shall  be  adjusted  to  the  cost  basis  as  determined  by  an 
average  of  the  cost  of  production  per  pound  of  acetone  for  the  first 
60  days  after  the  plant  is  operating  in  all  stages  of  the  process  of 
producing  acetone  from  alcohol  at  the  required  capacity  for  the  per- 
formance of  this  contract. 

"  setti.e:.ii-:nt  ov  disi'I'tls. 

"Art.  XVI.  Except  as  this  contract  shall  otherwise  provide,  any 
doubts  or  disputes  which  may  arise  under  this  contract  shall  be  re- 
ferred to  a  board,  composed  as  provided  in  Article  VII  hereof,  for 
determination.  If,  however,  the  contractor  shall  feel  aggrieved  at 
any  decision  of  this  board  upon  such  reference,  it  shall  have  the  right 
(save  only  as  to  the  allowance  and  determination  of  costs,  as  provided 
for  in  Article  VII  hereof)  to  submit  the  same  to  the  Secretary  of 
"War,  whose  decision  shall  be  final.     ♦     *     ♦ 

••  COVEKNMENT   ASSISTANCE. 

'Win.  XXI.  The  Government  agrees  to  lend  every  assistance  to  the 
contractor  to  enable  it  to  procure  all  raw  materials  and  supplies 
necessary  for  the  performance  of  this  contract  at  reasonable  prices 
and  in  such  quantities  as  are  required  for'  the  performance  of  this 
agreement. 

"The  Government,  upon  the  request  of  the  contractor,  shall  ex- 
pedite the  issuance  of  all  such  priority  orders  and  licenses  from 
(iovernment  agencies  as  are  necessary  to  assist  the  contractor  in  the 
prompt  performance  of  this  contract." 

*  *  *  ♦  ♦  ♦  ♦  * 
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The  supplemental  contract  of  April  18,  1918,  contains  in  part  the 
following  provisions : 

"  Whereas,  doubt  has  been  raised  concerning  the  question  of  whether 
additions  to  the  contractor's  plant  are  '  increased  facilities '  within 
the  provisions  of  Article  II,  subdivision  (2)  of  this  contract,  or 
are  properly  within  the  provisions  of  Article  IV,  subdivision  (4), 
a  part  of  the  restoration  of  the  contractor's  plant,  process,  and 
system;  and 

"  Whereas  the  parties  hereto  have  definitely  determined  and  agreed 
upon  the  sum  of  fourteen  thousand  five  hundred  forty-six  dol- 
lars and  seventy-four  cents  ($14,546.74)  as  the  total  excess  cost 
of  the  vinegar  intended  to  be  covered  by  the  provisions  of  Article 
IV,  subdivision  (4)  of  the  contract;  and 

"  Whereas  it  was  within  the  spirit  and  intention  of  said  contract  No. 
2425  and  of  the  parties  thereto  at  the  time  of  the  making  thereof 
that  any  and  all  additions,  improvements,  or  equipment  neces- 
sary or  likely  to  increase,  or  to  make  economical  the  operation  and 
productive  capacity  of  the  contractor's  plant  for  the  purposes  of 
said  contract  No.  2425,  should  be  made  and  included  in  and  paia 
for  as  a  part  of  the  restoration  referred  to  in  Article  IV,  subdivi- 
sion (4)  of  said  contract ;  and 

"  Whereas  the  parties  hereto  having  come  to  a  mutual  understanding 
and  agreement  respecting  this  matter,  and  proposing  to  set  forth 
the  same  in  these  presents  as  declaratory  of  their  respective  rights 
and  obligations  from  the  date  hereof  henceforward  for  the  gov- 
ernment of  themselves  under  the  same : 

''  Now,  therefore,  in  consideration  of  the  mutual  agreements  herein 
contained  the  parties  hereto  have  agreed  and  by  tnese  presents  do 
agi'ee  to  and  with  each  other  as  follows : 

*  4t  *  4t  *  *  « 

"The  provisions  of  Article  IV,  subdivision  (4)  of  said  contract 
No.  2425  shall  be  modified  so  as  to  read  as  follows : 

"'(4)  The  sum  of  six  and  forty-six  one-hundredths  cents  (6.46) 
per  pound  for  the  restoration  of  the  contractor's  plant,  process,  and 
system,  such  sum,  however,  to  be  paid  only  to  the  extent  of  the  actual 
cost  of  such  restoration  to  a  basis  sufficient  in  the  contractor's  judg- 
ment to  meet  the  productive  requirements  of  this  contract  and  not  to 
exceed  the  sum  of  four  hundred  and  sixty-five  thousand  dollars 
($465,000).  There  is  included  in  this  sum  of  four  hundred  and  sixty- 
five  thousand  dollars  ($465,000)  the  sum  of  fourteen  thousand  five 
hundred  and  forty-six  dollars  and  seventy-four  cents  ($14,546.74) 
which  the  vinegar  necessary  for  restoration  and  saturation  has  cost 
in  excess  of  ten  cents  (10^)  per  gallon  for  the  quantity  required. 
There  is  and  shall  be  included  as  part  of  restoration,  in  this  sum  of 
four  hundred  and  sixty-five  thousand  dollars  ($465,000),  the  cost  of 
the  buildings,  additions,  improvements,  and  eguipment  heretofore 
made  or  which,  in  the  contractor's  judgment,  shall  hereafter  be  neces- 
sary to  be  made  at  the  contractor's  plant,  including,  among  others, 
the  acetone  drum  house,  the  ester  drum  house,  the  malt-house  ad- 
ditions, the  vacuum  system,  and  the  new  stick  dryers;  provided^how- 
ever,  and  the  contractor  agrees,  that  the  total  cost  to  the  t  nited 
States  of  all  acetone  herein  contracted  for  shall  not  exceed  an  average 
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price  of  fifty  cents  (500)  per  pound  of  said  acetone  f.  o.  b.  at  the 
contractor's  plant.  It  is  agreed  that  the  United  States  shall  in  no 
Bvent  pay  the  contractor  more  than  three  million  six  hundred  thou- 
sand dollars  ($3,600,000)  for  the  said  seven  million  two  hundred 
thousand  (7J200,()00)  pounds  of  acetone  herein  contracted  for. 

"'There  shall  be  subtracted  from  the  maximum  figure  of  four 
hundred  and  sixty-five  thousand  dollars  ($465,000),  toward  restora- 
tion, for  which  it  is  provided  in  this  article  and  subdivision  that  the 
United  States  may  be  responsible,  the  sum  of  six  and  forty-six  one- 
hundredths  cents  (6.46^)  for  each  pound  of  acetone  sold  by  the  con- 
tractor under  the  provisions  of  this  agreement  and  of  any  supple- 
ments thereof  to  persons  other  than  the  United  States.  It  is  the 
understanding  and  intention  of  the  parties  hereto  that  the  contribu- 
tions to  said  restoration  fund  of  four  hundred  and  sixty-five  thou- 
sand dollars  ($465,000)  and  the  payment  of  the  elements  of  cost  and 
of  the  purchase  price  of  the  quantity  of  said  acetone  contracted  for 
under  said  contract  No.  2425  should  be  made  by  the  purchasers,  in- 
eluding  United  States  and  the  British  Government,  only  in  propor- 
tion to  the  quantity  of  said  acetone  sold  and  delivered  to  each  of  the 
buyers,  respectively,  in  accordance  with  the  provisions  of  said  con- 
tract No.  2425,  as  hereby  modified. 

"  'Any  adjustments  of  price  to  United  States  or  British  Govern- 
ment made  necessary  by  the  provisions  of  this  paragraph  majr  be 
computed  and  payments  made  accordingly  once  for  all  at  the  termina- 
tion of  said  contract  No.  2425  if,  in  the  opinion  of  United  States, 
such  procedure  shall  be  advisable.'    ♦    ♦     ♦ 

"Art.  IX.  Except  as  herein  expressly  modified,  the  aforesaid 
agreement  under  date  of  December  18, 1917,  being  contract  No.  2425, 
Order  No.  20351,  and  Eeq.  No.  A-6034,  shall  be  and  hereby  is  in  all 
respects  ratified  and  confirmed." 

It  will  thus  be  noted  that  on  April  18,  1918,  four  months  after 
claimant  executed  its  original  contract,  it  entered  into  a  supplemental 
contract  which  ratified  and  confirmed  the  original  contract,  except 
as  modified  by  the  supplemental  contract.  The  restoration  charge, 
not  to  exceed  the  sum  of  $400,000  plus  an  addition  if  vinegar  cost 
more  than  10  cents  a  gallon,  as  fixed  in  the  original  contract,  was 
enlarged  by  the  supplemental  contract  to  $465,000,  in  which  figure 
there  was  included  the  sum  of  $14,546.75,  which  the  vinegar  neces- 
sary for  restoration  had  cost  the  contractor  in  excess  of  10  cents  a 
gallon.  The  supplemental  contract  fixed  without  exception  the 
price  of  acetone  at  a  maximum  of  50  cents  a  pound  and  provided  that 
in  no  event  shall  the  contractor  be  paid  more  than  $3,600,000  for  the 
7,200,000  pounds  of  acetone  contracted  for. 

6.  It  will  therefore  be  noted  that,  according  to  the  terms  of  the 
said  contract,  the  claimant  was  to  be  paid  the  actual  cost  of  acetone, 
not  to  exceed  50  cents  a  pound,  and  in  no  event  is  the  claimant  to  be 
paid  under  said  contract  an  amount  exceeding  $3,600,000.  As  pre- 
viously stated,  the  claimant  had  been  paid  $3,103,186.56  and  made 
claim  for  $894,610.20,  which  claim  has  been  reconciled  and  reduced 
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by  salvage  to  $707,131.71.  The  claimant  therefore  now  asks  for 
$210,818.27  in  excess  of  the  amount  that  it  would  be  entitled  to 
receive  had  the  contract  as  written  gone  to  completion. 

7.  It  appears  from  the  evidence  that  Mr.  James  L.  Brown,  (jov- 
ernment  accounting  officer  at  the  claimant's  plant  at  Curtis  Bay,  Md., 
in  company  with  his  four  assistants,  examined  all  vouchers  to  ascer- 
tain the  cost  of  production  of  the  acetone,  which  had  ceased  at  mid 
night  on  December  11,  1918.  Mr.  Brown  made  an  audit  report, 
dated  February  27,  1919,  which  he  submitted  to  Capt.  Littlejohn,  of 
ihe  Finance  Division  of  the  New  York  District  Bureau  of  Aircraft 
Production.  This  38-page  report  shows  that  $129,297.98  was  due 
the  contractor.  There  was  testimony  that  every  item  charged 
against  the  Government  in  this  report  had  actually  been  expended  on 
the  contract  and  each  of  said  expenditures  was  evidenced  by  vouch- 
ers approved  by  the  plant  approvals  officer.  The  superintendent  of 
the  claimant's  plant  testified  that  all  of  the  expenses  which  were 
evidenced  by  approved  vouchers  were  actually  expended  by  the 
claimant  in  the  performance  of  the  contract  or  in  preparation  to 
further  perform  it,  and  the  amounts  called  for  in  the  vouchers  had 
been  paid  by  the  claimant.  This  testimony  was  corroborated  by 
Dr.  M.  E.  Whittaker,  president  of  the  claimant  company.  The 
Brown  report  was  based  solely  on  the  contract  and  its  terms,  and  the 
final  figures  of  $129,297.98  represent  the  difference  between  the  bill- 
ing price  of  acetone  delivered  at  48  cents  per  pound  and  the  maxi- 
mum price  of  60  cents  a  pound  set  forth  in  the  contract. 

8.  In  June,  1919,  after  certain  negotiations  for  a  settlement  of 
claimant's  contract,  Lieut.  Col-  Downey,  who  then  also  had  charge  of 
the  Finance  Division  of  the  Air  Service,  instructed  Lieut.  W.  D. 
Williams,  assistant  to  Chief  of  Material  Disposal  and  Salvage  Divis- 
ion of  the  Air  Service,  to  make  a  further  examination  of  the  books 
and  papers  at  claimant's  plant  owing  to  the  fact  that  the  decision  of 
the  plants  approval  officer  disallowing  certain  items  of  expenditure 
which  had  been  overruled  and  some  of  the  items  had  been  approved 
since  the  making  of  the  Brown  report,  thus  increasing  the  costs.  In 
accordance  with  these  instructions,  Lieut.  Williams  did  make  an  ex- 
amination of  the  claimant's  accounts,  to  find  the  discrepancies  between 
the  plant  accountant  and  the  contractor.  He  reconciled  the  cost  fig- 
ures of  the  plant  accountant  with  the  amounts  claimed  by  the  con- 
tractor and  established  the  cost  of  production  and  restoration  costs, 
and  agreed  upon  salvage  values.  On  July  2,  1919,  Lieut.  Williams 
rendered  a  report  to  Col.  Downey  which  contains  a  summary  of  the 
reconciliations  between  the  costs  contained  in  the  Brown  report  and 
the  contractors  figures.  This  report  shows  that  $707,131.71  is  due 
the  contractor,  provided  certain  items  were  amended,  but  Lieut.  Wil- 
liams testified  he  had  no  authority  to  amend  them.    This  amount  is 
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in  excess  of  the  amount  to  which  the  claimant  would  be  entitled  had 
it  fully  completed  its  formal  contract  with  the  Government.  Lieut. 
Williams  handed  this  report  to  Col.  Downey,  who  approved  it  and 
directed  Lieut.  Williams  to  have  a  settlement  contract  drawn  up  in 
accordance  therewith  to  be  submitted  to  the  Claims  Board  for  ap- 
proval. The  proposed  settlement  contract  has  never  been  approved 
by  the  Claims  Board.  Col.  Downey  testified  that  when  Lieut.  Wil- 
liams handed  him  the  report  he  merely  glanced  through  it  generally 
and  did  not  go  into  the  details  of  it,  nor  did  he  know  that  the  report 
provided  for  payment  to  the  contractor  of  more  than  the  total  amount 
to  be  paid  under  the  contract. 

9.  It  sufficiently  appears  from  the  evidence  that  the  claimant  did 
purchase  for  the  performance  of  its  contract  with  the  Government 
all  the  materials,  facilities,  supplies,  and  equipment  which  is  shown 
by  the  Brown  and  Williams  reports  to  have  been  purchased,  and 
that  the  said  supplies  and  materials,  machinery,  etc.,  were  intended 
to  be  used  in  the  performance  of  the  said  contract,  and  that  such 
supplies  and  materials  as  were  not  used  were  left  upon  the  claimant's 
hands  at  the  suspension  of  operation  on  said  contract  after  89.7  per 
cent  of  said  contract  had  been  completed. 

10.  At  the  hearing  the  claimant  offered  to  introduce  evidence  tend- 
ing to  show  that  paragraphs  1  and  2  of  Article  XXI  of  the  contract 
are  ambiguous  because  of  certain  statements  that  had  been  made  to 
Dr.  M.  E.  Whittaker,  president  of  the  claimant  company,  prior  to 
the  execution  of  the  contract  of  December  18,  1917,  by  Lieut.  Col. 
Homer,  Mr,  Henry  Lockhart,  jr.,  and  Mr.  M.  L.  Summers.  Lieut. 
Col.  Homer  was  executive  officer  for  the  Air  Service.  His  function 
was  to  handle  the  personnel,  interview  the  contractors,  but  he  was 
not  a  procurement  or  contracting  officer  and  had  no  authority  to 
obligate  the  Government  in  any  way.  Mr.  Lockhart  had  charge  of 
the  Raw  Materials  Division  of  the  Air  Service,  and  his  duty  was  to 
locate  sources  of  supply  for  basic  materials  for  the  production  of 
airplanes  and  to  negotiate  initially  on  contracts  subject  to  approval 
and  execution  by  the  contract  department.  He  had  no  power  to 
make  contracts.  Mr.  Summers  was  an  agent  of  Mr.  Ix>ckhart  and 
had  such  powers  as  Mr.  Lockhart  might  delegate  to  him.  Subsequent 
to  the  proffer  of  evidence  tending  to  show  an  ambiguity,  counsel  for 
the  claimant  stated  that  Mr.  Lockhart  was  the  only  man  who  talked 
to  the  contractor  with  reference  to  the  contracts,  thereby  admitting 
that  the  testimony  of  Lieut.  Col.  Horner  and  Mr.  Summers  would  be 
incompetent  for  any  purpose. 

As  the  offer  was  first  framed  by  counsel  for  the  claimant  it 
amounts  to  this:  The  understanding,  intent,  and  agreement  of  the 
negotiants  to  the  contract  was  that  the  Government  was  to  effectually 
assist  the  contractor  to  the  extent  of  enabling  the  contractor  to  get 
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all  facilities,  supplies,  materials,  and  equipment  within  the  time  lim- 
ited and  upon  the  terms  and  conditions  stated  in  the  contract,  and 
in  event  the  contractor  could  not  perform  with  such  aid  it  should  be 
paid  its  total  out-of-pocket  cost  incurred.  The  claimant  contends 
that  this  intent  and  agreement  "  is  not  correctly  reflected  "  in  para- 
graphs 1  and  2  of  Article  XXI  of  the  contract,  and  that  the  true 
intention  of  the  negotiants  was,  amongst  other  things,  that  the 
Government  was  to  furnish  the  claimant  with  vinegar  for  the  pro- 
duction of  the  acetone  and  promised  to  furnish  it,  and  even  tem- 
porarily prevented  the  contractor  from  obtaining  the  vinegar,  and 
was  to  get  priority  orders  for  all  material,  and  obligated  itself  to 
assist  the  contractor  in  every  way,  but  failed  to  do  so.  These  under- 
standings, which  are  admitted  by  counsel  to  be  agreements  outside 
the  specific  terms  of  the  contract,  are  contended  to  render  Article 
XXI  ambiguous.  Counsel  further  stated  that  the  words  of  the 
contract  "The  Government  agrees  to  lend  every  assistance  to  the 
contractor  to  enable  it  to  procure  raw  materials"  had  a  definite 
meaning  to  the  negotiants  of  the  contract  which  does  not  appear  on 
the  face  of  Article  XXI,  and  hence  that  article  should  be  held 
ambiguous,  and  extraneous  evidence  should  be  received  to  interpret 
it,  thus  reading  into  it  the  entire  prior  understandings  between 
Mr.  Lockhart  and  Dr.  Whittaker.  When  asked  what  was  the  pur- 
pose of  this  offer  counsel  for  claimant  stated  that  this  Board  has  the 
power  to  make  the  contract  conform  to  the  agreement  of  the  parties 
at  the  time  of  its  execution ;  and  if  the  contract  was  made  to  express 
the  actual  agreement,  the  contract  itself  would  provide  for  payment 
to  the  contractor  of  the  total  amounts  of  disbursements  as  shown  by 
the  audit  reports  offered  in  evidence. 

The  Board  declined  to  receive  this  evidence,  assigning  as  the 
ground  for  its  refusal  the  fact  that  Article  XXI  was  not  ambiguous 
on  its  face;  and  as  the  evidence  showed  that  Mr.  Lockhart  had  no 
authority  to  make  a  contract  binding  on  the  Government,  any  state- 
ments or  agreements  made  by  him  as  negotiator,  with  no  power  to 
bind  the  Government,  will  be  presumed  to  have  been  merged  in  the 
contract.    To  this  ruling  counsel  for  claimant  excepted. 

Thereupon  counsel  for  claimant  brought  out  through  the  testimony 
of  Col.  Downey  the  fact  that  Col.  Downey  did  not  have  any  con- 
versation with  the  claimant's  representative  previous  to  his  signing 
the  contract  in  behalf  of  the  Government  and  never  had  any  com- 
munication with  Mr.  Lockhart  concerning  the  contract,  except  on 
the  question  of  New  York  overhead.  Col.  Downey  had  previously 
testified  that  when  he  executed  the  contract  of  December  18,  1917» 
and  the  contract  of  AprillS,  1918,  as  contracting  officer  for  the  Gov- 
ernment the  said  contracts  as  drawn  at  the  time  evidenced  the  intent 
and  purpose  of  the  contracting  parties. 
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Counsel  for  the  claimant  then  renewed  the  offer  to  prove  that  there 
k  an  ambiguity  in  Article  XXI  of  the  contract,  stating : 

"  I  am  not  endeavoring  to  set  up  here,  sir,  at  all  that  anvthing  that 
Mr.  Lockhart  did  or  that  any  other  gentlemen  did — that  C!ol.  Downey 
did— raises  an  agreement  binding  on  the  Government.  What  T  am 
trying  to  show  is  that  an  agreement  was  entered  into  by  Col.  Downey 
on  behalf  of  the  Government  with  the  contractor,  and  that  there 
was  an  ambiguity  in  that  agreement.  No  other  agreement  was 
entered  into  at  all.  *  *  *  I  am  trying  to  show  an  ambiguity, 
and  no  one  on  earth  can  know  the  ambiguity  except  the  people  who 
conducted  the  negotiations.  ♦  ♦  ♦  A  real  ambiguity  exists  vvlien 
the  minds  of  the  parties  did  not  meet  in  any  given  clause.  That  is 
what  1  purpose  to  prove  here." 

The  Board  declined  to  receive  this  evidence  and  counsel  for  the 
claimant  excepted  to  this  ruling. 

11.  At  the  hearing  counsel  for  claimant  also  offered  evidence  to 
show  that  Article  IV  of  the  contract  of  December  18,  1917,  and 
Article  VI  of  the  contract  dated  April  18,  1918,  were  inserted  in  the 
said  contracts  under  a  mutual  mistake  of  facts,  and  that,  therefore, 
the  said  contracts  should  be  reformed.  Counsel  stated  that  it  was^ 
cle^irly  the  intention  and  understanding  of  the  parties  that  the  tot»l 
excess  cost  of  saturation  of  vinegar  referred  to  in  supplemental  con- 
tract No.  2425-1  should  cover  and  include  only  that  excess  cost  of  a 
certain  55  tank  cars  of  vinegar  that  had  been  procured,  bought,  and 
paid  for  by  the  Government,  and  which  was  caused  by  the  Govern- 
ment to  be  delivered  to  claimant  between  January  16  and  March  19,. 
1918,  and  that  there  was  a  mistake  in  framing  Article  VI  in  the  sup- 
plemental contract,  because  Article  IV  of  the  original  contract  con- 
templated that  the  contractor  should  be  paid  for  any  excess  cost  of 
\inegar  over  the  cost  to  it  of  10  cents  a  gallon.  Counsel  stated  that 
Col.  Downey,  who  executed  said  contracts  on  behalf  of  the  Govern- 
ment, did  not  understand  the  making  of  acetone  and  that  negotiants 
(Dr.  Whittaker  and  Mr.  Lockhart)  were  the  only  persons  who  knew 
how  to  draw  a  contract  for  the  production  of  acetone,  and  that  CoL 
Downey  and  the  contractor  entered  into  the  contract  under  the  mis- 
take of  a  fact  which  was  not  in  accordance  with  what  the  negotiants 
to  the  contract  had  in  mind.  In  other  words,  counsel  for  claimant 
contends  that  the  contract  should  be  reformed,  inasmuch  as  Col. 
Downey  did  not  completely  understand  every  item  of  the  contract, 
and  so  he  executed  the  supplemental  contract  under  a  mistake  of 
fact,  because  he  did  not  know  what  would  happen  under  any  con- 
ceivable circumstance.  The  Board  ruled  against  admitting  the 
testimony  offered,  to  which  ruling  the  claimant  excepted. 

12.  In  regard  to  the  letters  and  conferences  in  regard  to  the  notice 
to  suspend  production,  it  appears  that  Col.  Downey  wrote  the  claim- 
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ant  on  November  27, 1918,  directing  it  to  suspend  operations  and  not 
to  feed  into  the  generators  any  more  alcohol  which  had  not  then 
been  denatured.  The  letter  contained  further  provisions.  On  No- 
vember 29  the  claimant  acknowledged  receipt  of  this  letter  and  con- 
firmed the  directions  not  to  feed  any  more  alcohol  into  the  generators, 
but  otherwise  refused  to  assent  to  the  terms  of  the  letter.  It  further 
appears  that  on  November  27  Col.  Downey  wrote  another  letter  to 
the  contractor  setting  out  a  basis  of  proposal  for  settlement  between 
the  claimant  and  the  Government.  On  December  2  the  claimant  re- 
plied refusing  to  accept  this  basis  of  settlement  and  asking  for  recon- 
sideration of  the  matter.  A  conference  was  held  on  December  10 
between  the  representatives  of  the  claimant  and  the  Government,  and 
on  December  12  the  attorneys  for  the  claimant  wrote  Col.  Downey 
stating  that  operations  had  ceased  at  midnight  December  11,  and 
complaining  that  the  values  of  recovery  of  vinegar  and  alcohol  were 
seriously  imperiled.  It  appears  from  this  whole  line  of  communica- 
tions that  no  definite  agreement  as  to  settlement  was  arrived  at  and 
hence  we  do  no  more  than  note  the  fact  that  these  communications 
passed  between  the  parties. 

13.  At  the  request  of  the  committee,  counsel  for  the  claimant  has 
submitted  a  summary  of  expenditures  on  contracts  2425  and  2425-1 
which  is  as  follows : 

United  States  Induntrial  Chemical  Co.— Summary  of  expenditures,  contracts 

2425  and  2425-1. 

Haw  materials  used $1,816,923.29 

Direct  labor 197, 395. 44 

t.     a       n    iiiieiirnKv 109,806.07 

Gtenerul  expenses .  12,648.31 

Departmental  fuel 62, 060. 05 

Plant  overhead 203, 736. 14 

Power 202, 718. 98 

Materials  in  process 114,695.44 

Materials  and  suppUes  in  stores ^ 69, 515. 43 

Restoration  after  suspension 38,  740.  76 

Depreciation 266, 400.  00 

New  York  overhead 72,000.00 

Restoration  as  per  contract 465,120.00 

Contractors'  profit,  10  per  cent  on  $2,668,468.78 266, 846. 88 

Total 3, 897, 104.  79 

Less  salvage  at  present  value: 

Materials  in  process $21,724.67 

Materials  and  supplies  in  stores 34,382.13 

Restoration  as  per  contract 28, 853. 60 

84, 9«0.  40 

Total 3, 812, 144.  39 

I-ess  payments  on  account 3,103,151.52 

Value  of  acetone  used  by  contractor 1, 861. 16 

3.105,012.68 

Balance  due  ITnlte<l  States  Industrial  Chemical  Co 707.131.71 
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•'  This  schedule  is  submitted  in  accordance  with  the  request  of  the 
chairman  appearing  upon  pages  219  and  225  of  the  transcript  of  the 
minutes  of  the  hearing  on  May  7, 1920/' 

DIXISIOX. 

1.  In  the  findings  of  fact  we  have  attempted  to  fully  set  out  the 
facts  relating  to  tliis  claim  so  as  to  show  the  contentions  which  the 
claimant's  attorneys  have  set  forth  at  various  times  as  the  basis  for 
recovery  from  the  Government  of  an  amount  greatly  in  excess  of  the 
sum  tlie  claimant  would  have  been  entitled  to  had  it  fully  performed 
its  contract.  The  prior  decision  of  this  Board  denies  the  claimant 
any  relief  whatsoever.  Counsel  for  the  claimant  now  contends  that 
there  is  an  ambiguity  in  the  first  and  second  paragraphs  of  Article 
XXI  of  the  contract  of  December  18,  1917,  which  reads  as  follows : 

"  Art.  XXI.  The  Government  agrees  to  lend  every  assistance  to 
the  contractor  to  enable  it  to  procure  all  raw  materials  and  supplies 
•necessary  for  the  performance  of  this  contract  at  reasonable  prices 
and  in  such  quantities  as  are  required  for  the  performance  of  this 
agreement. 

'"  The  Government,  upon  the  request  of  the  contractor,  shall  expe- 
dite the  issuance  or  all  such  priority  orders  and  licenses  from 
Government  agencies  as  are  necessary  to  assist  the  contractor  in  the 
prompt  performance  of  this  contract." 

The  claimant's  supplemental  petition  throws  a  strong  light  on 
this  offer  to  prove  an  ambiguity.  It  asserts  that  in  November  and 
December,  1918,  Mr.  Lockhart  agreed  with  Dr.  Whittaker,  presi- 
dent of  the  claimant  company,  that  the  Government  would  under- 
take to  secure  the  necessary  saturated  vinegar,  and  would  com- 
mandeer it  if  necessary.  The  petition  further  alleges  that  the  Gov- 
ernment did  procure  440,965.95  gallons  of  vinegar  prior  to  March 
15,  1918,  and,  by  reason  of  the  failure  of  the  Government  to  procure 
the  total  of  2,600,000  gallons  of  vinegar,  the  claimant's  cost  of  resto- 
ration of  the  vinegar  was  increased.  When  the  counsel  for  the 
claimant  offered  to  prove  an  ambiguity  in  Article  XXI  of  the  con- 
tract, he  stated  that  the  said  article  does  not  clearly  reflect  the  in- 
rent  and  agreement  of  the  negotiants,  because  that  intention  was 
that  the  Government  was  to  furnish  the  claimant  with  the  vinegar 
for  the  production  of  the  acetone,  and  that  the  phrase  in  Article 
XXI,  "  The  Government  agrees  to  lend  every  assistance  to  the  con- 
tractor to  enable  it  to  procure  raw  materials,"  had  this  definite 
meaning  to  the  negotiants,  which  was  that  the  Government  should 
obtain  the  vinegar.  When  asked  what  the  purpose  of  this  offer 
to  prove  an  ambiguity  was,  the  counsel  for  the  claimant  stated  that 
if  the  contract  was  made  to  express  the  actual  agreement  the  con- 
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tract  itself  would  provide  for  payment  to  the  contractor  of  the  total 
amount  of  disbursements  as  shown  by  the  audit  reports  offered  in 
evidence.  In  a  nutshell,  therefore,  the  offer  to  prove  an  ambiguity 
is  an  offer  to  read  into  it  that  the  Government  woiild  furnish  the 
vinegar  to  the  contractor,  and  if  it  failed  to  do  so  it  would  pay  the 
contractor  for  its  out-of-pocket  expenses. 

If,  under  the  guise  of  explaining  an  ambiguity,  the  contract  was 
interpreted  to  mean  this,  the  question  arises  whether  the  terms  of 
the  contract  would  be  altered  or  enlarged,  or  whether  full  effect 
could  be  given  to  all  the  terms  of  the  contract  without  contradiction. 
It  will  be  noted  that  Article  II  of  the  original  contract  provides 
that  the  contractor  has  or  will  provide  the  organization,  plant,  fa- 
cilities, and  "  3.  Such  labor,  material,  supplies,  and  the  like  as  may 
be  necessary  to  enable  the  articles  to  be  made  and  the  requirements 
in  respect  to  storage  and  handling  of  said  acetone  contemplated 
herein." 

"  The  contractor,  in  dealing  with  parties  other  than  the  Govern- 
ment, shall  make  all  contracts,  purchases,  payments,  or  other  ar- 
rangements for  the  performance  of  this  contract  in  its  own  name 
and  for  its  own  account,  and  shall  not  bind  or  purport  to  bind  the 
Government." 

In  addition  to  this,  the  supplemental  contract  of  April  18,  1918, 
ratified  and  confirmed  the  agreements  contained  in  the  original  con- 
tract which  were  not  expressly  altered,  thus  ratifying  and  confirming- 
Articles  II  and  XXI  in  toto.  It  would  seem,  therefore,  that  the 
claimant  is  now  estopped  from  alleging  that  there  was  an  ambiguity 
in  the  original  contract.  The  said  supplemental  contract  further 
provides,  by  Article  VI  thereof,  that  in  no  event  shall  the  United 
States  pay  the  contractor  more  than  $3,600,000  for  the  7,200,000 
pounds  of  acetone  contracted  for.  We  thus  have  definite  provisions 
that  the  contractor  and  not  the  Government  shall  furnish  the  mate- 
rial and  supplies  to  make  the  acetone  and  in  no  event  shall  the  Gov- 
ernment pay  more  than  $3,600,000.  By  the  offer  to  prove  an  am- 
biguity, as  explained  by  the  statement  of  claimant's  counsel,  it  is 
clear  that  Article  II  of  the  original  contract  requiring  the  contractor 
to  furnish  the  material  would  be  nullified  and  so  would  Article  VI 
of  the  supplemental  contract.  Counsel  admits  that  no  other  agree- 
ment than  that  contained  in  the  contract  was  entered  into,  but  he 
alleges  that  there  is  an  ambiguity  in  Article  XXI. 

In  his  brief  counsel  cites  cases  where  parole  evidence  has  been  ad- 
mitted to  explain  ambiguities  and  doubtful  phrases  so  as  to  gather 
the  true  intent  of  the  parties.  He  also  cites  authorities  showing  that 
the  surrounding  circumstances  may  be  proven  so  as  to  show  the  in- 
tent of  the  parties.  These  rules  of  law  are  well  recognized,  and  if 
the  case  now  under  consideration  truthfully  fell  within  the  scope  of 
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these  authorities,  they  would  control  our  decision,  but  it  does  not. 
We  are  not  to  be  mislead  by  the  true  purpose  of  the  offer  to  prove 
an  ambiguity  when  its  purpose  is  revealed  by  the  statements  of 
counsel.  To  allege  a  contract  ambiguous  is  not  to  make  it  so.  On 
reading  Article  XXI  of  the  contract  it  is  apparent  that  it  is  not  am- 
biguous on  its  face  and  therefore  it  needs  no  explanation.  Under 
the  pretense  of  interpreting  plain  language  by  showing  the  inten- 
tion of  the  negotiants  to  the  contract  and  their  surrounding  circum- 
stances, counsel  offers  to  introduce  evidence  to  show  that  the  words 
in  the  contract  that  the  Government  will  "  lend  every  assistance  to 
the  contractor  to  enable  it  to  procure  raw  materials  and  supplies 
necessary  for  the  performance  of  this  contract,"  means  that  the  Gov- 
ernment would  itself  supply  the  vinegar. 

Doesn't  the  present  offer  transgress  the  parole  evidence  rule? 
Since  1667,  in  the  reign  of  Queen  Elizabeth,  there  have  been  stat- 
utes of  frauds,  and  the  rules  of  evidence  have  been  governed  thereby, 
where  contracts  are  reduced  to  writing.  Parole  evidence  may  not 
be  introduced  to  vary,  add  to,  or  subtract  from  its  terms,  otherwise 
the  statute  of  frauds  would  be  a  nullity.  It  is  true  that  other  con- 
siderations may  permit  the  introduction  of  parole  evidence  so  as 
to  ascertain  the  true  intention  of  the  parties  to  the  contract  and  to 
this  end  some  latitude  is  allowed.  But  the  reception  of  such  evi- 
dence will  not  be  permitted  when  its  effect  is  to  alter  or  enlarge  a 
contract  as  written,  which  is  conclusively  presumed  to  be  the  agree- 
ment of  the  parties.  Can  there  be  any  plainer  case  of  adding  to  or 
altering  the  terms  of  a  written  contract  by  parole  evidence  than  this 
case  now  presented  by  this  record?  If  the  evidence  offered  were 
received  under  the  guise  that  it  pretends  to  explain  an  ambiguity, 
which  does  not  appear  on  the  face  of  the  contract,  and  if  it  shows 
that  which  counsel  states  it  will  show,  with  the  results  which  he  states 
will  ensue,  then  the  mask,  labeled  ambiguity,  will  fall,  to  reveal  a 
contract  completely  altered  in  its  terms  so  that  the  contract  would 
read,  the  Government  is  to  furnish  the  contractor  with  material  and 
supplies,  and  in  default  of  so  doing,  the  contractor  shall  be  paid  by 
the  Government  any  excess  cost  it  has  been  put  to.  To  so  alter  the 
contract  is  to  make  an  agreement  entirely  different  from  the  agree- 
ment evidenced  by  the  written  contract. 

2.  The  question  of  whether  evidence  is  admissible  in  a  given  case 
to  explain  an  ambiguity  or  to  show  surrounding  circumstances  is 
often  a  doubtful  one  owing  to  the  particular  facts  of  the  case  under 
consideration.  It  is  never  permitted  where  the  evidence  offered  is 
inconsistent  with  or  will  contradict  tlie  terms  of  the  contract.  It  is 
only  permissible  in  order  to  construe  a  contract.  It  is  one  thing  to 
construe  a  contract  so  as  to  gather  the  intent,  as  was  said  in  Eustis 
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Mining  Co.  v.  Beer  (239  Fed.,  976-985),  "the  line  of  exclusion  de- 
pends on  how  far  the  words  will  stretch,  and  how  alien  is  the  intent 
they  are  asked  to  include,"  and  it  is  a  very  different  thing  to  supply 
an  added  obligation  not  stated  in  the  writing.  It  is  one  thing  to  de- 
termine the  meaning  and  effect  of  a  complete  and  valid  written  con- 
tract and  it  is  another  thing  to  take  writing  which  on  its  face  imports 
limited  obligations  and  make  it  import  greater  or  different  obliga- 
tions by  parole  evidence.  The  duty  and  power  of  the  court  is  to 
give  construction  to  what  is  written  and  not  in  any  case  to  permit  it 
to  be  added  to  by  parole  evidence.  It  is  immaterial  whether  the  offer 
is  to  explain  an  ambiguity  so  as  to  show  the  intention  of  the  parties 
either  by  proof  of  usage,  surrounding  circumstances  or  prior  under- 
standings. These  are  merely  different  ways  of  ascertaining  the  in- 
tention of  the  parties.  Though  parole  evidence  may  be  received  so 
as  to  explain  what  the  intention  really  was,  it  may  not  be  used  to  en- 
graft upon  the  contract  new  stipulations  nor  contradict  those  that 
are  plain. 

The  following  authorities  fully  sustain  the  principles  we  have  an- 
nounced : 

In  OelrkJx'8  v.  Ford  (23  How.,  49)  it  was  held  that  there  must  be 
ambiguity  or  uncertainty  upon  the  face  of  a  written  instrument,  aris- 
ing out  of  the  terms  used  by  the  parties  in  order  to  justify  the  ex- 
traneous evidence  of  usage ;  and,  when  admissible,  it  must  he  limited 
in  its  effect  to  the  clearing  up  of  the  obscurity.  It  is  not  admissible 
in  order  to  add  to  or  engraft  upon  the  contract  new  stipulations^  nor 
to  contradict  those  that  are  plain.  Proof  of  usage  is  inadmissible 
where  there  is  no  ambiguity  or  uncertainty  in  the  terms  of  a  contract, 
and  the  condition  sought  to  be  annexed  was  not  by  way  of  explana- 
tion or  interpretation,  but  in  addition  to  the  contract.  Any  con- 
versations or  verbal  understandings  between  the  parties  prior  to  the 
execution  of  the  contract  are  merged  in  the  contract  and  parole  evi- 
dence is  inadmissible  to  engraft  them  upon  it. 

In  DeWitt  v.  Berry  (134  U.  S.,  306)  the  court  said : 

"  When  parties  have  deliberately  put  their  engagements  into  writ- 
ing in  such  terms  as  to  import  a  legal  obligation,  without  any  uncer- 
tainty as  to  the  object  or  extent  of  such  engagements,  it  is  con- 
clusively presumed  that  the  whole  engagement  of  the  parties  and  the 
extent  and  manner  of  their  undertaking  was  reduced  to  writing;  and 
all  oral  testimony  of  a  previous  colloquium  between  the  parties 
*  *  *  as  it  would  tend  in  many  instances  to  substitute  a  new  and 
different  contract  from  the  one  whi(!h  was  already  agreed  upon,  to  the 
prejudice  possibly  of  one  of  the  parties  is  rejected." 

In  this  case  the  court  held  that  an  express  warranty  of  quality  ex- 
cludes an  implied  warranty  that  the  articles  sold  were  merchantable 
or  lit  for  their  intended  use. 
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In  Union  Sales  Co.  v.  Jones  (128  Fed.,  672)  it  was  said : 

"That  which  may  be  shown  is  frequently  spoken  of  as  the  sur- 
rounding circumstances,  but  it  does  not  include  the  prior  representa- 
tions, proposals,  and  negotiations  of  a  promissory  cnaracter  leading 
up  to  and  superseded  by  the  written  agreement.  These  can  not  be 
engrafted  upon  it.  (Union  Stock  Co,  v.  Western^  59  Fed.,  49;  Bast 
V.  Banl\  101  U.  S.,  93 ;  Oelricks  v.  Ford^  23  Howard,  49 ;  Ferguson 
Contracting  Co,  v.  Manhattan  Trust  Co.^  118  Fed.,  791;  Bradley  v. 
Steavi  Packet  Co.,  10  L.  Ed.,  72.)" 

In  Moore  v.  United  States  (96  U.  S.,  157)  it  was  held  that  a  cus- 
tom existing  between  shippers  and  shipowners  requiring  a  consignee 
to  designate  a  berth  for  the  discharge  of  cargo  can  not  prevail  ov^er 
the  terms  of  a  contract  requiring  delivery  of  coal  "  at  the  wharf,"  so 
as  to  render  the  Government  liable  for  delay  in  the  ship's  reaching  its 
berth.    The  court  said: 

"  The  effect  of  usage  upon  contracts  of  parties  has  been  decided 
many'  times.  It  may  be  resorted  to  in  order  to  make  definite  what  is 
uncertain,  clear  up  what  is  doubtful,  but  not  to  vary  or  contradict 
the  terms  of  the  contract.  Various  applications  of  these  principles 
are  presented  in  the  following  cases:  Barnard  v.  Kellog  (10  Wall., 
382) ;  Heame  v.  New  England  Mut.  Marine  Ins.  Co.  (20  Wall.,  488) ; 
Orient  Mut.  Ins.  Co.  v.  Wright  (1  Wall.,  465) ;  Oelricks  v.  Ford  (23 
How.,  19) ;  Hostetter  v.  Park  (137  IT.  S.,  30) ;  Bank  v.  Burkhart 
(100  U.  S.,  686)." 

In  (rodkin  v.  Monxihan  (83  Fed.  (C.  C.  A.),  116),  the  authorities 
are  fully  quoted  and  it  was  held  that  whenever  a  written  contract 
purports  on  its  face  to  be  a  memorial  of  the  transactions  to  which  it 
relates,  it  supersedes  all  prior  negotiations  and  agreements,  and  oral 
testimony  will  not  be  admitted  of  prior  or  contemporaneous  promises 
on  a  subject  clearly  connected  with  a  principal  transaction  as  to  be 
part  and  parcel  of  it,  without  the  adjustment  of  which  the  parties 
can  not  be  considered  as  having  finished  their  negotiations  and  finally 
concluded  a  contract.  It  was  further  held  that  where  an  engagement 
is  to  perform  an  act  it  involves  an  undertaking  to  secure  the  means 
necessary  to  accomplish  the  object,  and  parole  evidence  is  not  ad- 
missible to  show  that  the  opposite  party  was  to  obtain  some  of  the 
necessary  means  to  perform  the  contract : 

.In  Standard  Sewing  Machine  Co.  v.  Leslie  (78  Fed.  (C.  C.  A.), 
325), it  was  said: 

"It  is  undoubtedly  true  that  proof  of  the  circumstances  out  of 
which  the  contract  grew,  and  which  surrounded  its  adoption,  may  be 
proven  to  ascertain  its  subject  matter  and  the  stanapoint  of  the 
parties  in  relation  to  it,  where  the  language  is  obscure  or  doubtful ; 
but  such  evidence  can  not  be  received  to  vary  the  contract  by  addi- 
tions or  substitutions.  (West  v.  Smith,  101  U.  S.,  263,  271;"^  Undort 
Stock  Yards  cfe  Transit  Co.  v.  Western  Land  A  Cattle  Co.,  59  Fed., 
49.  ^     ♦     ♦     ♦    We  find  the  instrument  in  question  to  be  couched  in 
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plain  unambiguous  terms.    It  is,  therefore,  the  best  possible  evidence 
of  the  intent  and  meaning  of  the  parties." 

In  Union  Stock  Yards  c6  Transit  Co.  v.  Western  Land  (&  Cattle  Co, 
(59  Fed.,  57),  the  court  rejected  parole  evidence  offered  and  said: 

"  Resort  may  be  had  to  proof  of  the  circumstances  out  of  which  the 
contract  grew,  and  which  surrounded  its  adoption,  to  ascertain  its 
subject  matter,  and  the  standpoint  of  the  parties  in  relation  to  it  but 
not  to  vary  the  contract  by  addition  or  substitution.  ♦  ♦  ♦  But 
resort  to  surrounding  circumstances  is  not  allowed^  for  the  purpose 
of  adding  a  new  and  distinct  undertaking.  {Maryland  v.  UaUroad 
<J0,^  22  Wall.,  105.)  The  circumstances  surrounding  the  making  of  a 
contract  is  one  thing.  The  parole  negotiations  leading  up  to  the 
written  agreement  is  another  and  quite  different  thing.  Parole  evi- 
dence may  be  received  of  the  existence  of  an  independent  oral  agree- 
ment, not  inconsistent  with  the  stipulations  of  the  written  contract, 
in  respect  to  a  matter  to  which  the  writing  does  not  speak,  but  not  to 
•contradict  the  contract." 

In  Northwestern  Lumber  Co.  v.  Grays  Harbor^  etc.^  By.  Co.  (208, 
•624;  affirmed  C.  C.  A.,  221  Fed.,  807)  it  was  held  that  where  a  con- 
tract for  the  sale  of  land  for  railroad  purposes  required  the  vendor 
to  assist  in  procuring  of  franchises  for  the  vendee  in  H.,  parol  evi- 
dence was  inadmissible  to  establish  a  claim  that  such  a  provision 
contemplated  the  obtaining  a  franchise  for  and  the  construction  of  a 
joint  user  bridge  an  agreement  with  the  city  to  contribute  to  its  cost. 

In  Shea  v.  Leisy  (85  Fed.,  243)  the  court,  after  stating  the  parol- 
•evidence  rule,  said : 

"In  Hunter  v.  McEose^  supra  (100  Pa.  St.,  38),  the  offer  to  show 
that  the  defendant  would  not  have  signed  the  agreement  except  for 
the  contemporaneous  verbal  understanding  was  treated  as  inadmis- 
sible ;  and,  most  plainly,  if  such  allegations  opens  the  door  for  parol 
evidence,  the  salutary  rule  which  was  intended  to  preserve  the  sanc- 
tity of  written  contracts  would  be  eluded  without  difficult  and  prac- 
tically abrogated." 

It  is  clear  from  the  above  authorities  that  in  the  present  case  the 
evidence  offered  to  show  an  ambiguity  is  inadmissible,  in  that  it 
would  add  to  or  engraft  upon  the  contract  new  stipulations  and 
would  contradict  the  positive  provisions  of  the  contract.  In  addi- 
tion to  this,  the  verbal  understandings  between  the  negotiants  are 
presumed  to  have  been  merged  in  the  contract,  and  hence  any  state- 
ments or  promises  alleged  to  have  been  made  by  the  negotiating 
officers  of  the  Government  who  had  no  power  to  contract  are  conclu- 
sively presumed  to  have  been  incorporated  in  the  contract.  (See 
Union  Mutual  Life  Im.  Co.  v.  Mowry^  96  U.  S.,  544;  Seitz  v.  Brew- 
ers Befrigerating  Machine  Co.,  141  U.  S.,  510;  Union  Selling  Com- 
pany V.  Jones,  128  Fed.,  672,  C.  C.  A.) 

When  we  consider  the  whole  offer  in  its  true  light,  coupled  with 
the  statements  made  by  counsel  and  the  facts  shown  of  record,  it  is 
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clear  that  the  offer  in  question  is  for  the  purpose  of  injecting  evidence 
into  the  record  that  the  Government  and  not  the  contractor  was  to 
obtain  the  vinegar;  and  if  the  Government  failed  to  do  so,  the  con- 
tractor would  be  paid  its  out-of-rpocket  expenses  in  excess  of  the 
maximum  amount  authorized  to  be  paid  the  contractor  under  the 
terms  of  the  contract.  Thus  the  express  provisions  of  the  contract 
would  be  altered  and  enlarged  and  there  would  be  engrafted  upon 
the  contract  new  stipulations  and  agreements.  For  the  reason 
stated^  we  are  of  the  opinion  that  Article  XXI  is  not  ambiguous  and 
the  evidence  offered  was  properly  rejected. 

3.  Mistake. — ^At  the  hearing  counsel  for  the  claimant  offered  evi- 
dence to  show  that  the  provisions  of  Article  IV  of  the  supplemental 
contract  of  April  18,  1918,  were  incorporated  through  a  mistake 
of  fact  which  existed  at  the  time  of  its  execution,  and  therefore  asked 
that  the  said  contract  be  reformed.  The  evidence  offered  is  sum- 
marized on  page  14  of  this  decision.  The  Board  declined  to  receive 
the  evidence,  to  which  ruling  counsel  for  the  claimant  excepted. 

The  preamble  to  said  supplemental  contract  alleges  that : 

"  Whereas  the  parties  hereto  have  definitely  determined  and  agreed 
upon  fourteen  thousand  five  hundred  anci  forty-six  dollars  and 
seventy-four  cents  ($14,546.74)  as  the  total  excess  cost  of  vinegar 
intended  to  be  covered  by  Article  IV  (subdivision  4)  of  the  contract 
*  *  *  and  ♦  •  ♦  whereas  the  parties  hereto  having  come  to 
mutual  understanding  and  agreement  respecting  this  matter  and  pro- 
posing to  set  forth  the  same  in  these  presents  as  declaratory  of  their 
respective  rights  and  obligations  from  the  date  hereof  henceforward 
for  the  government  of  themselves  under  the  same. 

"  Xow,  therefore,  in  consideration  of  the  mutual  agreements  herein 
contained,  the  parties  hereto  have  agreed  and  by  these  presents  do 
agree  to  and  with  each  other  as  follows." 

And  then  is  inserted  a  provision  modifying  subdivision  4,  Article 
rV  of  the  original  contract  in  the  following  respects:  $466,000  is 
allowed  as  a  restoration  charge  instead  of  $400,000  allowed  by  the 
prior  contract,  and  it  is  alleged  that  the  sum  of  $465,000  includes 
the  sum  of  $14,546.74,  "  which  the  vinegar  necessary  for  restoration 
and  saturation  has  cost  in  excess  of  ten  (10)  cents  per  gallon  for 
the  quantity  required."    This  new  article  concludes : 

"  The  contractor  agrees  that  the  total  cost  to  the  United  States  of 
all  acetone  herein  contracted  for  shall  not  exceed  an  average  price 
of  fifty  (60)  cents  per  pound  for  said  acetone  f.  o.  b.  at  the  con- 
tractor's plant.  It  is  agreed  that  in  no  event  shall  the  United  States 
pay  more  than  $3,600,(W0  for  said  seven  million  two  hundred  thou- 
sand (7,200,000)  pounds  of  acetone  herein  contracted  for." 

It  will,  therefore,  be  noted  that  the  preamble  to  the  contract  spe- 
cifically states  that  the  parties  have  agreed  on  a  definite  sum  as  the 
3411S— 21-~V0L  6 7 
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total  excess  cost  of  vinegar  intended  to  be  covered  by  the  prior  con- 
tract "from  the  date  hereof  and  henceforward."  By  this  specific 
agreement  the  parties  inserted  in  the  contract  a  provision  expressing 
their  belief  and  forecast  what  the  vinegar  necessary  to  complete  the 
contract  would  cost  in  excess  of  ten  cents  a  gallon  and  it  is  now 
alleged  that  there  was  mistake  in  inserting  this  amount  in  that  it  de- 
veloped that  the  excess  cost  of  the  vinegar  was  greater  than  the 
amount  agreed  upon.  In  other  words,  the  mistake  alleged  is  not  rela* 
tive  to  a  present  and  existing  fact  but  as  to  an  error  of  calculation  as^ 
to  the  cost  which  could  be  definitely  ascertained  only  in  the  future. 

4.  The  provision  relative  to  the  cost  of  vinegar  wais  manifestly  in- 
serted in  the  supplemental  contract  so  as  more  definitely  to  fix  the 
amount  which  should  be  paid  the  contractor  for  the  excess  cost  of 
vinegar  as  allowed  by  the  original  contract.  It  was  in  the  nature  of 
an  adjustment  between  the  contractor  and  the  Government.  In  Hen^ 
nessy  v.  Bacon  (137  U.  S.,  78) ,  it  was  held : 

"A  compromise  of  a  disputed  claim,  the  parties  dealing  with  each 
other  on  terms  of  perfect  equality,  holding  no  relations  of  trust  or 
confidence  to  each  other  and  each  having  knowledge,  or  having  op- 
portunity to  acquire  knowledge,  of  every  fact  bearing  on  the  question 
of  validity  of  their  respective  claims,  ought  not  to  be  overthrown,, 
even  if  the  court  should  now  be  of  the  opinion  that  the  parties  com- 
plaining of  it  surrendered  rights  that  the  law,  if  appealed  to,  would 
have  sustained." 

It  is  a  well-established  principle  that  reformation  will  not  be 
granted  unless  there  are  strong  and  cogent  reasons  for  so  doing  and 
the  evidence  is  convincing.  In  the  manner  in  which  the  offer  was 
framed  by  counsel  for  the  claimant,  it  was  apparent  that  the  facts 
upon  which  the  claimant  relies  were  not  communicated  to  CoL  Dow- 
ney who  was  the  contracting  officer  but  were  only  in  the  minds  of  the 
president  of  the  claimant  company  and  Mr.  Lockhart  who  had  no 
power  to  contract  or  bind  the  Government.  It  is,  therefore,  difficult 
to  see  how  there  could  be  any  mutuality  in  the  mistake  complained  of,, 
and  in  reaching  this  conclusion  we  do  not  rely  on  the  testimony  of 
Col.  Downey  that  the  contract  as  drawn  evidenced  the  true  intent  and 
purpose  of  the  contracting  parties. 

5.  Assuming  for  the  purpose  of  argument  that  there  was  a  mutual 
error  in  inserting  in  the  supplemental  contract  the  amount  which 
vinegar  necessary  to  complete  the  contract  would  cost,  it  is  well  es- 
tablished by  the  authorities  that  it  is  not  every  mistake  that  will 
lay  the  foundation  for  the  reformation  of  a  contract.  That  founda- 
tion can  be  laid  only  by  a  mistake  of  a  past  or  present  fact  material 
to  the  agreement.  Mistakes  relating  to  future  happenings  are  not 
facts.  I'he  offer  to  prove  mistake  conclusively  shows  that  the  al- 
leged error  was  due  to  mistaken  calculation  as  to  the  future  cost. 
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to  the  contractor  of  the  vinegar.  This  is  not  a  mistake  of  a  present 
and  existing  fact,  and  hence  is  not  such  a  mistake  for  which  equity 
will  relieve. 

In  Park  v.  City  of  Boston  (175  Mass.,  464),  it  was  held  that  a 
mistaken  belief  or  expectation  as  to  the  probable  occurrence  of  a 
future  event  is  not  the  kind  of  mistake  which  will  entitle  a  party 
to  relief  in  equity.    The  court  said : 

"  This  is  not  mistake  of  fact  within  the  meaning  of  that  term  in 
the  rules  of  equity  concerning  the  rescission  and  reformation  of  a 
contract.  The  mistake  must  be  with  respect  to  a  fact,  past  or  present. 
(Kerr  Fraud  &  M.,  476 ;  Beach  Mod.  Eq.  Jur.,  sec.  49 ;  Southwick  v. 
^fffiA,84N.  Y.,  420.)" 

In  Chicago  <&  N.,W.  Ry.  Co,  v.  ^yUcox  (116  Fed.  (C.  C.  A.),  913), 
it  was  said : 

"  It  is  not  every  mistake  that  will  lay  the  foundation  for  the  re- 
scission of  an  agreement.  That  foundation  can  be  laid  only  by  a 
mistake  of  a  past  or  present  fact  material  to  the  agreement.  Such 
an  effect  can  not  be  produced  by  a  mistake  in  prophecy  or  in  opin- 
ion, or  by  a  mistake  in  belief  relative  to  an  uncertain  future  event. 
A  mistake  as  to  the  future  unknowable  effect  of  existing  facts,  a 
mistake  as  to  the  future  uncertain  duration  of  a  known  condition, 
or  a  mistake  as  to  the  future  effect  of  a  personal  injury,  can  not  have 
this  effect,  because  these  future  happenings  are  not  facts,  and  in 
the  nature  of  things  are  not  capable  of  exact  knowledge ;  and  every- 
one who  contracts  in  reliance  upon  opinions  or  beliefs  concerninc 
them  knows  that  these  opinidns  and  beliefs  are  conjectural,  ana 
makes  his  agreement  in  view  of  the  well-known  fact  that  they  may 
turn  out  to  he  mistaken,  and  assumes  the  chances  that  they  will  do 
so.  Hence,  where  parties  have  knowingly  and  purposely  made  an 
agreement  to  compromise  and  settle  a  doubtful  claim,  whose  char- 
acter and  extent  are  necessarily  conditioned  by  future  contingent 
events,  it  is  no  ground  for  the  avoidance  of  the  contract  that  the 
events  happen  very  differently  from  the  expectation,  opinion,  or 
belief  of  one  or  both  of  the  parties.  {Knowalke  v.  Light  Co.  (Wis.), 
79  N.  W.,  762,  764:  74  Am.  St.  Rep.,  877;  Bank  v.  McGeoch,  92  Wis., 
286,  313;  60  N.  W.,  606,  614;  Pom.  Eq.  Jur.,  par.  855;  Beach  Mod. 
Eq.  Jur.,  par.  43,56;  Seeleii  v.  Traction  Co.^  179  Pa.,  334, 338 ;  36  AtL, 
229;  Homuth  v.  Railway  Co.,  129  Mo.,  639,  646;  31  S.  W.,  903;  Klau- 
her  V.  Wnght,  52  Wis.,  303, 314;  8  N,  W.,  893.)" 

In  the  light  of  the  above  authorities  and  based  upon  cogent  reasons, 
it  is  apparent  that  the  offer  to  prove  a  mistake  showed  on  its  face 
that  the  evidence  was  improper,  and  had  it  been  received  it  could 
not  have  becin  made  the  basis  for  a  reformation  of  the  contract.  We 
therefore  conclude  that  it  was  properly  excluded. 

6,  Having  disposed  of  the  errors,  assigned  by  counsel  for  the 
claimant,  regarding  the  hearing  of  case,  we  are  of  the  opinion  that 
the  claimant's  right  depends  solely  upon  contract  2425  and  suppl<*- 
mental  contract  2425-1  as  written. 
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Ill  the  prior  decision  of  this  Board  all  relief  was  denied  the  claim- 
ant because  it  made  claim  for  damages  beyond  the  agreement,  which 
claim  was  in  part  for  damages  caused  by  the  alleged  failure  of  the 
Government  to  carry  out  its  alleged  agreements,  and  in  pait  from 
damages  flowing  from  the  act  of  the  Government  in  "  breaking  "  the 
contract,  and  in  part  for  loss  of  profits  due  to  said  alleged  breach 
of  contract  by  the  Government.  We  have  shown  that  the  evidence 
offered  to  show  damage  or  added  allowances  caused  by  the  alleged 
failure  of  the  Government  to  carry  out  its  alleged  agreements  was 
inadmissible,  because  no  separate  agreement  other  than  tliat  set 
forth  in  the  contract  is  relied  on  and  the  evidence  offered  would 
merely  contradict  and  vary  the  terms  of  the  said  contract.  In  ad- 
dition to  this  there  was  no  "  breaking  "  of  the  contract  by  the  Gov- 
ernment. The  contract  was  merely  suspended.  It  is,  therefore,  the 
function  of  the  Secretary  of  War  to  settle  this  contract  in  strict  ac- 
cordance Avith  its  terms,  and  irrespective  of  any  extraneous  matters 
or  claims. 

The  terms  of  contract  No.  2425,  as  modified  by  contract  Xo.  2425-1, 
authorize  the  Government  to  pay  to  the  contractor  the  maximum 
price  of  50  cents  per  pound  for  7,200,000  pounds  of  acetone  to  be 
furnished,  and  the  United  States  shall  in  no  event  pay  the  contractor 
more  than  $3,600,000.  Tliis  is  a  definite  and  fixed  maximum  of 
liability  to  tlie  contractor.  The  contractor  completed  89.7  per  cent 
of  the  contract.  It  furnished  to  the  American  and  British  Ciovern- 
ments  6,464,972  pounds  of  acetone  for  which  it  has  been  paid  the 
sum  of  $3,103,186.56,  which  is  at  the  rate  of  48  cents  a  pound. 

In  addition  to  the  items  of  claim  referred  to  in  the  prior  decision 
of  this  Board,  the  contractor  has  shown  that  it  purchased  facilities, 
material,  and  su})plies  for  the  performance  of  this  (X)ntract  and  paid 
for  labor  and  expenses  in  the  performance  of  said  contract  which 
Avere  not  specifically  referred  to  in  the  prior  decision  of  the  Board. 
These  and  kinchvd  items  enumerated  in  the  Supply  Circulars,  as  a 
class,  are  proper  items  of  allowance  on  suspension  of  the  contract  in 
so  far  as  they  do  not  exceed  the  sum  of  $496,813.44.  This  sum  added 
to  the  $3,103,186.50  which  the  contractor  has  already  received  makes 
the  total  of  $3,600,000  which  is  maximum  sum  the  contractor  was 
entitled  to  receive  had  it  completed  the  contract,  and  which  is  the 
maximum  sum  that  it  may  be  paid  under  its  terms.  From  the  total 
amount  which  the  contractor  would  be  entitled  to  receive  under  the 
terms  of  the  contract  proper  deductions  should  be  made  for  the  value 
of  acetone  used  by  the  contractor,  salvage,  etc.,  and  an  apportionment 
should  also  be  made  in  the  liability  of  the  British  and  American  Gov- 
ernments. 
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7.  While  the  contractor  has  confused  the  proper  consideration  of 
this  claim  by  lumping  its  total  expenses  together,  so  that  there  will 
be  diflSculty  in  segregating  proper  items  of  allowance  from  those  to 
which  the  contractor  is  not  entitled,  we  think  that  the  adjustment 
board  will  be  greatly  aided  in  its  labors  by  the  audit  reports  of  Mr. 
James  L.  Brown  and  Lieut.  W.  D.  Williams,  which  were  offered  in 
evidence.  These  reports,  though  in  no  wise  conclusive  on  the  Gov- 
ernment when  read  in  connection  with  the  testimony  which  formed 
the  basis  of  their  reception  in  evidence,  are  to  be  treated  as  eviden- 
tiary of  only  the  proper  items  of  allowance  to  which  the  contractor 
is  entitled,  and  are  not  to  be  taken  in  toto  as  an  account  stated. 

8.  The  Board  of  Contract  Adjustment,  therefore,  recommends  to 
the  Secretary  of  War  that  an  adjustment  be  made  with  the  claimant 
in  accordance  with  this  opinion,  and  that  a  settlement  contract  based 
on  such  adjustment  be  tendered  the  claimant  in  final  settlement  of  its 
contracts  Nos.  2425  and  2425-1. 

Co].  Delafield  and  Mr.  Hendon  concurring. 
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June  8,  1920. 
Case  No.  2246. 

In  re  GLAIK  OF  HAHILTON  CAKHAKTT  COTTON  MILLS   (LTD.). 

1.  BZTKA  EZPEHSE  IN  BALINQ. — Where  at  the  tine  purohase  orders  are  is- 
sued for  the  manufactiire  of  coats  and  trousers  It  is  contemplated  that 
they  be  baled  for  domestic  shipment,  and  prior  to  their  shipment  claim- 
ant is  directed  to  bale  the  clothing  for  overseas  shipment  and  incurs 
additional  expense  in  so  doing,  there  is  an  obligation  on  the  part  of  the 
Government  to  reimburse  claimant  for  such  additional  expense. 

S.  CLAIK  AND  DEGISION.-^Glaim  for  f820  under  the  act  of  Xaroh  9,  1019, 
for  expense  in  baling  clothing  for  overseas.  Held,  the  claim  is  within 
the  meaning  of  the  said  act. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $220  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

2.  Claimant's  statement  of  claim,  Form  B,  bears  date  of  Novem- 
ber 10,  1919.  However,  Arthur  L.  Lemon,  major,  Quartermaster 
Corps  of  the  zone  supply  office,  Philadelphia,  Pa.,  makes  affidavit 
that  claimant  filed  claim  for  extra  expense  alleged  to  have  been  in- 
curred in  fulfilling  its  contract  No.  3593~P  prior  to  June  30,  1919. 

3.  Under  dat«  of  May  24, 1918,  the  purchasing  officer.  Quartermas- 
ter Corps,  issued  an  order  No.  3593-P  to  claimant,  the  Hamilton 
Carhartt  Cottdn  Mills  (Ltd.),  Toronto,  Canada,  for  30,000  coats 
and  15.000  pairs  of  trousers  made  of  blue  or  brown  denim  at  the  unit 
price  of  $1.75  per  garment,  f .  o.  b.  factory,  delivery  to  be  completed 
by  June  15,  1918.  This  order  was  proxy  signed  and  is  an  informal 
contract. 

4.  When  the  above  order  was  issued  it  was  the  intention  of  the 
(Tovernment  that  the  clothing  should  be  baled  for  domestic  shipment, 
but  later  it  was  found  necessary  to  have  same  baled  for  overseas  ship- 
ment which  materially  increased  the  expense. 
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5.  The  affidavit  of  Capt.  A.  L.  Lincoln,  jr.,  Quartermaster  Corps, 
and  the  affidavit  of  Mr.  John  Weichers,  a  member  of  the  purchas- 
ing committee  of  the  Ordnance  Department,  and  the  affidavit  of  the 
claimant  establish  the  fact  that  the  clothing  in  question  was  baled 
for  overseas  shipment  and  accepted  by  the  Government  and  that  such 
extra  expense  was  authorized. 

DECISION. 

1.  This  case  is  similar  to  that  of  the  Peabody's  Ck>.  (Ltd.),  Case 
No.  150-C-M7,  decided  by  this  Board  on  February  5, 1920. 

2.  From  the  evidence  it  is  the  opinion  of  this  Board  that  an  agree- 
ment within  the  purview  of  the  act  of  March  2, 1919,  was  entered  into 
between  the  claimant  and  the  Government  whereby  there  arose  an 
obligation  on  behalf  of  the  Government  to  reimburse  the  claimant 
for  the  actual  extra  expense  to  which  claimant  was  put  by  reason  of 
complying  with  the  direction  and  instruction  of  the  agents  of  the 
Government  in  baling  the  goods  for  overseas  shipment. 

3.  That  certificate  C  issue. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Director  of  Purchase,  for  action  in  the  manner  provided  in 
subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage 
and  Traffic  Division. 

Col.  Delafield  and  Mr.  Hopkins  concurring. 
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June  8,  1920. 
Case  No.  1818. 

In  re  CLADC  OP  UBEKTY  I&OH  W0&K8. 

1.  IKPLIED  AQKEEKEKT. — Where  a  contractor  it  engaged  in  proanctioi. 
under  a  written  contract  and  a  purchase  order,  and  is  directed  by  duly 
authorized  agents  of  the  Qovemment  to  perform  extra  work  not.oon- 
templated  under  original  agreement,  there  is  an  implied  agreement 
within  the  purview  of  the  act  of  Karch  2»  1919,  whereby  the  Govern- 
ment is  obligated  to  reimburse  claimant  in  the  amount  of  the  extra 
work. 

8.  GLAIX  AND  I>ECX8I0N.~>Claim  for  $621.46  under  the  act  of  Haroh  8, 1010, 
for  extra  work  in  producing  airplane  equipment.  Held,  an  agreement 
within  the  meaning  of  the  act. 


Mr.  Averill  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $621.46  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  case  is  to  be  decided  upon  the  record  without  a  hearing. 

3.  From  the  record  it  appears  that  the  Liberty  Iron  Works  (the 
claimant)  were  engaged  prior  to  November  12,  1918,  and  during  the 
emergency  created  by  the  war  with  the  Imperial  German  Govern- 
ment in  the  manufacture  of  airplane  and  aeronautical  equipment  for 
the  Signal  Corps,  United  States  Army,  under  formal  contracts ;  that 
during  the  period  from  April  26,  1918,  to  November  5,  1918,  certain 
extra  work  apart  from  the  work  covered  by  the  formal  contracts 
was  performed  by  the  claimant  company  at  the  request  and  under 
the  direction  of  officers  of  the  United  States  Army,  and  claimant 
alleges  that  by  reason  of  having  obeyed  such  instructions  and  having 
performed  the  work  as  directed  that  an  implied  agreement  has  arisen 
whereby  the  Government  is  obligated  to  reimburse  claimant  for  the 
money  so  expended. 

4.  The  affidavit  of  Charles  A.  Bush,  second  lieutenant.  Air  Serv- 
ice (Aircraft  Production),  in  charge  of  production  and  inspection, 
Bureau  of  Aircraft  Production,  shows  that  a  certain  motor  which 
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was  Government  property  and  which  under  the  terms  of  the  contract 
should  have  been  in  condition  for  installation  when  received  by  the 
claimant  company  was  not  in  such  condition  and  that  it  was  necessary 
to  have  work  amounting  to  $6.  covered  by  invoice  dated  April  26, 
1918,  done. 

5.  The  affidavit  also  shows  that  certain  wing  bearing  plates  which 
were  to  be  furnished  to  the  contractor  should  have  been  in  condition 
for  assembly  on  receipt,  but  were  not  in  such  condition,  and  that  it 
was  necessary  before  same  could  be  used  to  re-form  the  said  wing 
bearing  plates,  which  work  is  covered  by  the  invoice  of  June  28, 1918, 
and  amounts  to  $541i22. 

6.  Invoice  of  October  9, 1918,  for  radiator  support  plates,  $45,  and 
the  unloading  of  motors  covered  by  invoice  November  6,  1918, 
$29.24,  are  shown  by  the  affidavits  attached  to  have  been  work  ordered, 
accepted,  and  approved  by  officers  or  agents  acting  under  the  au- 
thority of  the  Secretary  of  War. 

7.  These  invoices  were  prepared  on  the  theory  that  they  could  be 
settled  under  contract  No.  1800A,  Ordnance  Order  No.  20033A  and 
orders  Nos.  720667, 720472,  but  this  contract  and  these  orders  did  not 
contemplate  or  provide  for  such  work  and  such  services  were  not 
settled  thereunder. 

DB0I8I0K. 

1.  It  is  the  opinion  of  the  Board,  from  the  records  and  the  affidavits 
therein,  that  during  the  period  from  April  26, 1918,  to  November  6, 
1918,  the  claimant  was  directed  and  instructed  by  officers  or  agents 
acting  under  the  authority  of  the  Secretary  of  War  to  perform  the 
extra  work  as  set  up  in  the  claim ;  that  claimant  did  such  work  and 
same  was  accepted  and  approved. 

2.  That  by  reason  of  such  instruction  and  direction  on  the  one 
part  and  performance  on  the  other  an  implied  agreement  within  the 
purview  of  the  act  of  March  2, 1919,  arose  whereby  the  Government 
is  obligated  to  reimburse  the  claimant  for  the  amount  so  expended. 

3.  That  certificate  C  issue. 

DisposrrioN. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Air  Service,  for  action  in  the  manner  provided  in  subdivision 
C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage  and  Traffic 
Division. 

Col.  Delafield  and  Mr.  Hopkins  concurring. 
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June  8,  1920. 
Cases  Nos.  2309  and  2310. 

In  re  GLADC  07  GLEVEXAirD  CRANE  AKP  EKaiNEEKIHa  CO. 

(REHEARING). 

1.  MISTAKE— REFORMATIOH  OP  CONTRACT  I7NDER  ONE.— The  Secretary 
of  War  can  only  reform  contracts  on  the  gronnd  of  mistake  under  such 
drcnmstances  as  wonld  Justify  a  court  of  equity  in  reforming  a  eon- 
'         tract. 

S.  SAKE. — ^In  order  to  justify  the  reformation  of  a  contract  on  the  grounds 
of  mutual  mistake  the  testimony  must  be  clear  and  cogent  and  must 
establish  a  mistake  of  a  fact  having  a  present  or  past  existence  and 
must  show  that  at  the  time  of  the  execution  of  the  contract  the  parties 
Intended  to  say  a  certain  thing  and  by  mistake  expressed  another. 

3.  REPORMATION  OP  CONTRACT— XISTAXE,  EYIBSNCE  OP.— Where  olalm- 

ant  and  representatives  of  the  Qovemment  make  diiferent  contentions 
with  reference  to  their  respective  rights  under  a  previous  contract  in 
negotiating  a  settlement  thereunder,  and  with  full  opportunity  to  ob- 
tain counsel  and  advice,  claimant  executed  the  settlement  contract, 
such  settlement  contract  is  a  binding  obligation  upon  claimant. 

4.  RESCISSION  DURESS. — Where  a  claimant  with  full  knowledge  of  all  the 

facts  and  with  ample  time  and  opportunity  for  Investigation,  consulta- 
tion, and  consideration,  and  after  consulting  with  its  attorney,  enters 
into  a  contract,  such  contract  will  not  be  abrogated  on  the  grounds  of 
duress. 

5.  SETTLEMENT    CONTRACT    AND    STATXTTORY    AWARD— APPROVAL    BY 

CLAUCS  board. — where  a  claimant  is  advised  that  a  settlement  con- 
tract signed  by  it  and  a  statutory  award  aceepted  by  it  are  not  binding 
until  approved  by  the  Claims  Board,  and  claimant  Is  advised  that  It  may 
withdraw  its  signatures  at  any  time  before  the  formal  acceptance  by 
the  Claims  Board  and  claimant  after  consulting  with  Its  attorney  does 
not  request  permission  to  withdraw  Its  signatures  before  the  Claims 
Board  acts  thereon,  such  settlement  contract  and  statutory  award  are 
binding  upon  the  claimant. 

6.  CLAIM  AND  DECISION. — Claims  for  approximately  $40,000,  appealed  from 

the  decision  of  the  Claims  Board,  Ordnance  Department.  Held,  on  re- 
hearing, that  claimant  is  not  entitled  to  recovery. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OP  PAcrr. 

The  Board  finds  the  following  to  be  the  facts : 
1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Ord- 
nance Department,  on  two  claims  for  approximately  $40,000,  one  on 
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a  formally  executed  contract,  the  other  on  an  informally  executed 
contract,  under  the  following  circumstances : 

2.  These  two  claims  were  previously  before  the  Board  of  Contract 
Adjustment,  and  on  March  27,  1920,  this  Board  issued  a  decision 
and  transmitted  same  to  the  claimant  for  acceptance,  but  before  said 
acceptance  was  received  correspondence  with  the  Claims  Board,  Ord- 
nance Department,  revealed  the  fact  that  the  decision  so  rendered 
was  based  upon  an  erroneous  understanding  of  the  position  of  the 
Ordnance  Claims  Board,  and  that  a  grave  jurisdictional  question 
was  involved.  Thereupon  the  said  decision  was  withdrawn,  and  both 
the  claimant  and  the  Claims  Board,  Ordnance  Department,  notified 
that  the  cases  had  been  set  for  rehearing  on  Tuesday,  May  18,  1920. 

3.  Upon  the  date  so  set  the  cases  came  on  for  rehearing  before 
the  Board  of  Contract  Adjustment,  at  which  hearing  the  claimant 
was  represented  by  its  secretary  and  general  manager  and  by  counsel, 
and  the  Ordnance  Claims  Board  and  the  Government  were  repre- 
sented. 

4.  The  claimant  company  was  engaged  in  the  manufacture  of  steel 
shell  forgings  for  the  United  States  Government  under  two  con- 
tracts, the  first  being  War-Ord.  Gl014:~641A,  dated  January  1, 1918, 
for  one  himdred  and  forty  thousand  5-inch  common  steel  shell 
forgings.  The  claim  arising  imder  this  contract  has  been  given 
claim  No.  150-C-2310.  This  contract  is  proxy  signed,  and  therefore 
becomes  informal. 

5.  The  second,  War-Ord.  P6339-1982A,  dated  April  30,  1918,  for 
twenty-five  thousand  5-inch  common  steel  shell  forgings.  The  claim 
arising  under  this  contract  has  been  given  claim  No.  150-C-2309. 
This  contract  is  a  formally  executed  contract. 

6.  The  two  contracts  are  substantially  identical  in  their  tferms. 

7.  Shortly  after  the  armistice  suspension  of  performance  on  both 
•contracts  was  requested  by  the  United  States  and  acceded  to  by  the 
claimant,  and  negotiations  for  settlement  of  all  matters  arising 
imder  the  contracts  were  entered  into  and  tentative  terms  agreed 
upon  between  the  claimant  and  a  subcommittee  of  the  Cleveland 
district  ordnance  board.  At  a  later  date,  to  wit,  on  or  about  July  19, 
1919,  the  claimant  company,  represented  by  C.  C.  Bobbins,  its  sec- 
retary and  general  manager,  and  J.  B.  Shaver,  its  sales  representa- 
tive, and  a  quorum  of  the  Cleveland  district  ordnance  board,  held  a 
meeting  for  tlie  purpose  of  reaching  an  agreement  as  to  the  terms 
upon  which  a  final  settlement  should  be  based. 

8.  At  this  meeting  it  was  brought  to  the  attention  of  the  Cleveland 
district  ordnance  claims  board  that  approximately  10,000  shell  forg- 
ings, which  were  termed  "  doubtful  forgings,"  had  been  sold  subse- 
quent to  the  termination  and  prior  to  July  19,  1919,  by  the  Cleveland 
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Crane  &  Engineering  Co.  to  the  Cleveland  Products  Co.,  and  it 
appearing  to  the  members  of  the  Cleveland  district  ordnance  board 
that  such  a  sale  was  in  violation  of  the  terms  of  the  contract,  and,  in 
their  opinion,  was  a  conversion  of  Government  property,  and  that 
by  reason  of  said  conversation  the  Government  was  entitled,  in  the 
settlement  then  being  negotiated,  to  the  full  amount  which  the  Cleve- 
land Crane  &  Engineering  Co.  had  received  for  the  said  doubtful 
forgings.  This  was  brought  to  the  attention  of  the  representatives 
present  of  the  claimant  company',  and  they  were  told  that  the  tenta- 
tive terms  negotiated  with  the  subcommittee  of  said  board  would  not 
be  acceptable  to  the  Cleveland  district  ordnance  claims  board,  and 
that  restitution  must  be  made  to  the  Government  by  payment  to  the 
Government  for  the  material  in  the  said  doubtful  forgings  at  a  price 
of  $70  per  ton,  which  was  the  cost  to  the  Government  of  the  raw  ma- 
terial and  also  was  approximately  the  price  received  by  the  contrac- 
tor from  the  sale  thereof. 

9.  The  representative  of  the  claimant  disclaimed  any  wrongful  in- 
tent in  the  sale  of  the  said  forgings  and  claimed  that  under  the  provi- 
sions of  the  contract  the  said  doubtful  forgings  were  the  property  of 
the  Cleveland  Crane  &  Engineering  Co.;  that  the  claimant  had  a 
right  to  dispose  of  same  and  could  only  be  required  to  account  to  the 
Government  by  replacing  pound  for  pound  the  raw  material  in  said 
forgings,  or  if  the  Government  did  not  desire  the  raw  material,  then 
to  pay  the  Government  for  same  at  the  then  prevailing  market  price, 
which  said  price  was  approximately  $20  per  ton. 

10.  The  members  of  the  Cleveland  district  ordnance  claims  board, 
acting  on  the  advice  of  the  legal  adviser  of  the  board,  who  was  pres- 
ent, did  not  consider  that  claimant's  construction  of  the  contract  was 
tenable,  and  held  that  settlement  could  only  be  effected  by  paying  to 
the  Government  approximately  $70  per  ton  for  the  raw  material  in 
the  said  doubtful  forgings. 

11.  The  claimant,  through  its  representatives,  finally  agreed  to  a 
settlement  contract  upon  the  terms  insisted  upon  by  the  Cleveland 
district  ordnance  claims  board,  and  the  meeting  was  adjourned  so 
that  the  necessary  papers  and  contracts  could  be  reduced  to  writing. 

12.  On  another  day,  to  wit,  on  the  29th  day  of  July,  1919,  the 
same  representatives  of  the  claimant  company  appeared  again  before 
the  board,  and  the  settlement  contracts  having  been  prepared  the 
same  were  executed  by  the  Cleveland  district  ordnance  claims  board 
on  behalf  of  the  Government  and  on  behalf  of  the  claimant  by  C.  C. 
Robbins,  its  secretary  and  general  manager. 

13.  Contract  P6339-1982A,  dated  April  30, 1918,  being  a  formally 
executed  contract,  a  separate  and  distinct  settlement  contract  was 
drawn  up,  which  said  settlement  contract  recites : 
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fiETTLEMENT  C0NTRAC7I. 

"  This  contract  made  this  29th  day  of  July,  A.  D.  1919,  between 
the  Cleveland  Crane  &  Engineering  Co.,  a  corporation  organized  and 
existing  under,  and  b^  virtue  of,  the  laws  of  the  State  of  Ohio,  and 
having  an  office  at  Wiclitfe,  Ohio,  party  of  the  first  part  (hereinafter 
called  '  contractor '),  and  the  United  States  of  America  bj^  A.  O.  Ellis, 
Capt.  Ord.  Dept.  U.  S.  A.  (hereinafter  called  'contracting  officer'), 
acting  by  direction  of  the  Chief  of  Ordnance,  United  States  Army. 
and  under  authority  of  the  Secretary  of  War,  party  of  the  secona 
part: 

"  Whereas  a  certain  contract  was  entered  into  between  the  United 
States  and  the  contractor  numbered  War- Ord.  P-5339-1982-A  dated 
April  30,  1918  (hereinafter  called  'original  contract,'  which  term 
also  includes,  wherever  used  herein,  all  agreements  or  orders,  if  any, 
supplementary  to  said  contract,  except  this  agreement) ;  the  total 
number  of  finished  units  or  amount  of  work  delivered  or  accepted  on 
or  before  the  date  of  this  contract^  and  under  and  in  performance 
of  the  original  contract,  is  40,767  r)-inch  steel  shell  forgings. 

"  Whereas  the  furnishing  and  delivery  of  further  articles  or  work 
under  said  original  contract  will  exceed  the  present  requirements  of 
the  United  States ;  and 

"  Whereas  it  is  in  the  public  interest  to  terminate  said  original  con- 
tract as  herein  provided,  and  the  execution  of  this  contract  is  in  the 
financial  interests  of  the  United  States ;  and 

"Whereas,  pursuant  to  the  original  contract,  the  contractor  has 
incurred  expenses  and  obligations  for  the  purpose  of  furnishing  and 
delivering  articles  or  work  remaining  undelivered  under  said  original 
contract:  and 

"  Whereas  the  contractor  is  willing  to  accept  termination  of  said 
original  contract  and  to  forego  such  profits  as  might  have  accrued 
to  it  from  the  completion  of  said  original  contract  and  to  accept  this 
contract  in  lieu  of  said  original  contract  and  any  and  all  claims  and 
demands  of  every  nature  whatsoever  arising,  or  which  may  arise,  out 
of  said  original  contract ;  and 

"  Whereas  the  contractor  is  willing  to  waive  any  and  all  rights  that 
it  may  have  under  the  provisions  of  the  original  contract  to  a  specified 
notice  of  termination  or  to  continue  the  performance  of  said  contract 
to  any  extent  after  the  receipt  of  such  notice  of  termination. 

"Now,  therefore,  in  consideration  of  the  premises  and  of  the  mutual 
covenants  herein  contained  it  is  agreed  between  the  parties  hereto  as 
follows: 

"  1.  This  contract  supersedes  and  takes  the  place  of  said  original 
contract^  which  is  hereby  terminated^  and  the  contractor  hereby 
releases  the  United  States  from  any  and  all  claims,  of  every  nature 
whatsoever,  arising  out  of  said  original  contract,  under  and  in  pur- 
suance of  said  original  contract,  and  not  yet  paid  for,  shall  be  paid 
for  in  accordance  with  the  provisions  of  said  original  contract  as  if 
it  had  not  been  terminated. 

"3.  The  United  States  shall  forthwith  pay  to  the  contractor  the 
sum  of  three  thousand  two  hundred  seventy-six  and  33/100  dollars 
(^,276.33)  in  full  and  final  compensation  for  all  articles  or  work 
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delivered,  and  for  all  services  rendered  and  all  expenditures  incurred 
by  the  contractor,  under  the  original  contract,  and  in  the  full  satis- 
faction of  any  and  all  claims  or  demands  in  law  or  in  equity,  which 
the  contractor,  his  successors,  representatives,  agents,  or  assigns 
may  have  growing  out  of  or  incident  to  said  original  contract;  and 
said  contractor  hereby  expressly  agrees  that  such  settlement  when 
made  shall  constitute  a  complete  termination  of  every  question  or 
claim,  legal  or  equitable,  liquidated  or  unlicjuidated,  by  or  on  behalf 
of  the  contractor,  pertaining  to  or  growing  out  of  said  original 
contract. 

"  6.  This  agreement  shall  not  become  a  valid  and  binding  obliga- 
tion of  the  United  States  unless  and  until  the  approval  of  the  Claims 
Board  of  the  Ordnance  Department  has  been  noted  at  the  end  of  this 
instrument. 

"9.  It  is  specifically  understood  and  agreed  bv  and  between  the 
parties  hereto  that  alf  reference  hereinbeiore  ma^e  in  regard  to  the 
termination  of  the  original  contract,  dated  April  30,  1918,  shall  be 
construed  to  mean  that  said  original  contract  is  terminated  in  every 
respect^  with  the  following  exception,  to  wit,  that  the  claim  of  An- 
derson &  Gustafson,  of  Cleveland,  Ohio,  for  fuel  oil,  amounting  to 
the  sum  of  $4,512.73,  as  set  forth  on  form  eight  (8),  sheet  three  (3), 
line  twenty-nine  (29),  and  referred  to  in  the  staff  report  on  page  six 
(6),  is  reserved  for  further  consideration  and  adjustment  by  and  be- 
tween the  parties  hereto." 

14.  This  contract  was  signed  on  behalf  of  the  Cleveland  Crane  & 
Engineering  Co.,  contractor,  by  C.  C.  Bobbins,  secretary  and  general 
manager ;  on  behalf  of  the  United  States  of  America  by  A.  O.  Ellis, 
captain.  Ordnance  Department,  United  States  Army,  contracting 
officer;  was  approved  by  the  Ordnance  Department  Claims  Board 
by  Harry  A.  West,  first  lieutenant,  Ordnance  Department,  United 
States  Army,  on  August  20,  1919,  and  also  approved  by  the  War 
Department  Claims  Board,  by  Ira  L.  Reeves,  colonel.  Infantry,  mem- 
ber, August  19, 1919. 

15.  Contract  War-Ord.  G1014-541A,  dated  January  1,  1918,  being 
an  informal  contract  was  covered  by  a  statutory  award  under  the 
act  of  March  2, 1919^  and  recites : 

"  Statutory  Award  Form  1. 

["Claim  No.  C-BC  1822.     War  Order  G-1014-641-A.] 

"award  OF  SECRETARY  OF  WAR  UNDER  THE  ACT  OF  CONGRESS  ENTITLED 
'an  act  to  provide  relief  in  cases  OF  CONTRACTS  CONNECTED  WITH 
THE  PROSECUTION  OF  THE  WAR,  AND  FOR  OTHER  PURPOSES  '   (APPROVED- 
MAR.  2,  1919). 

"  1.  It  appearing  to  the  satisfaction  of  the  Secretary  of  War  that 
an  agreement  was  entered  into  in  good  faith  between  the  Cleveland 
Crane  &  Engineering  Co.,  the  claimant,  and  R.  P.  Lamont,  lieutenant 
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colonel,  Ordnance  De)E>artment,  United  States  Army^  an  officer  or 
agent  acting  under  the  authority,  direction,  or  instruction  of  the  Sec- 
retary of  War,  on  or  about  the  1st  day  of  January,  1918,  during  the 
emergency  arising  from  the  declaration  of  war  with  the  German 
Empire  and  prior  to  November  12,  1918,  for  a  purpose  connected 
with  the  prosecution  of  the  war;  that  the  agreement  had  been  per- 
formed in  whole  or  in  part,  or  expenditures  had  been  made  or  obliga- 
tions incurred  by  the  claimant  on  the  faith  of  such  agreement,  prior 
to  November  12,  1918;  that  the  agreement  had  not  been  executed  in 
the  manner  prescribed  by  law ;  that  the  said  agreement  is  within  the 
provisions  of  the  above-entitled  act  of  Congress;  that  the  nature, 
terms,  and  conditions  of  said  agreement  are  set  out  in  Form  C,  certifi- 
cate of  the  Claims  Board  of  the  Ordnance  Depai-tment;  that  the 
claimant  presented  his  claim  to  the  Secretary  of  War  before  June 
30,  1919 ;  that  there  have  heretofore  been  delivered  by  the  claimant 
and  accepted  by  the  United  States  under  said  agreement  128,291 
5-inch  steel  shell  forgings  of  the  fair  aggregate  value  of  $250,167.45, 
said  sum  paid  or  to  be  paid;  that  the  sum  of  $27,907  paid  by  the 
claimant  to  the  United  States  Government  will  adjust  and  discharge 
such  agreement  upon  a  fair  and  equitable  basis,  and  that  the  settle- 
ment agreed  upon  under  this  award  does  not  include  prospective  or 
possible  profits  on  any  part  of  the  agreement  beyond  the  goods  and 
supplies  delivered  to  and  accepted  by  the  United  States  thereunder 
and  a  reasonable  remuneration  for  expenditures  and  obligations  or 
liabilities  incurred  in  performing  or  preparing  to  perform  said  agree- 
ments. 

"  2.  The  Secretary  of  War  hereby  awards  to  said  claimant  the  sum 
of  $2,382.70,  which  sum,  together  with  the  payment  by  the  contractor 
to  the  United  States  Government  of  the  sum  of  $27,907,  shall  be  in 
full  adjustment  payment  and  discharge  of  said  agreement,  payment 
of  which  has  been  tendered." 

16.  This  award  was  executed  on  behalf  of  the  Government  by  the 
Cleveland  district  ordnance  claims  board,  by  J.  Scobell,  chairman, 
and  on  behalf  of  the  Cleveland  Crane  &  Engineering  Co.,  by  C.  C. 
Sobbins,  secretary  and  general  manager,  under  date  of  July  29, 1919 ; 
by  the  Claims  Board,  Ordnance  Department,  by  William  E.  Fowler, 
lieutenant  colonel,  Ordnance  Department,  United  States  Army,  mem- 
ber, August  23,  1919;  approved  by  authority  of  the  Secretary  of 
War,  War  Department  Claims  Board,  by  Ira  L.  Reeves,  colonel. 
Infantry,  member,  August  23, 1919. 

17.  On  July  26,  1919  (p.  140),  Mr.  J.  B.  Shaver,  while  in  Wash- 
ington on  behalf  of  his  company  in  connection  with  an  entirely  dif- 
ferent matter,  called  upon  Messrs.  H.  'Stanley  Hinrichs  and  F.  S. 
Bright,  attorneys  at  law,  Washington,  D.  C,  to  consult  with  them 
relative  to  the  business  which  had  brought  him  to  Washington,  and 
after  arranging  matters  in  connection  with  the  business  which  had 
brought  Shaver  to  Washington  he  mentioned  to  the  attorneys,  or  one 
of  them,  the  settlement  which  had  been  negotiated  with  the  Gov- 
ernment.   Nothing  definite  was  done  at  that  time,  but  on  August  4, 
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1919,  the  Cleveland  Crane  &  Engineering  Co.  by  telegraph  requested 
an  interview  with  these  attorneys  in  Washington  on  August  6.  This 
interview  was  arranged.  Mr.  Shaver  brought  contracts  and  con- 
sulted fully  with  the  attorneys,  and  the  attorneys  on  that  day  called 
upon  the  Ordnance  Claims  Board  in  Washington  to  obtain  informa- 
tion in  connection  with  the  matter  and  were  told  by  the  recorder  of 
the  Ordnance  Claims  Board  that  the  settlements  were  not  considered 
final  until  approved  by  the  Ordnance  Claims  Board,  and  that  any 
time  before  the  Ordnance  Claims  Board  approved  same  that  the 
claimant  had  the  right  to  withdraw  its  signature  from  the  contracts, 
and  that  in  that  event  a  hearing  could  be  given. 

18.  As  a  result  of  these  various  interviews,  the  attorneys  became 
convinced  that  the  settlement  agreement  entered  into  was  inequitable 
and  unjust  and  that  the  Cleveland  district  board  had  erred  in  its 
construction  of  the  original  contracts,  and  advised  Mr.  Shaver  that 
the  proper  procedure  was  for  the  Cleveland  Crane  &  Engineering 
Co.  to  withdraw  its  acieptance  of  the  agreement,  as  the  same  had 
not  at  that  time  been  approved  by  the  Ordnance  Claims  Board,  and 
then  to  prosecute  an  appeal  before  the  proper  boards  from  the  de- 
cision of  the  Cleveland  district  claims  board  and  prepared  for  the 
signature  of  the  proper  official  of  the  Cleveland  Crane  &  Engineer- 
ing Co.  the  following  two  letters : 

"  Cleveland,  Ohio,  August  7, 1919. 
"  F.  S.  Bright,  Esq., 

"  Colorado  Building^  Washirigfori^  Z>.  C. 

"  Dear  Sir  :  We  are  handing  you  herewith  a  communication  to  the 
Ordnance  Claims  Board,  asking  leave  to  withdraw  our  acceptance  of 
the  settlement  hereinbefore  made  in  the  matter  of  claim  No.  457 
(Grl014-54lA),  contemplating  a  settlement  of  items  in  controversy 
under  contracts  between  this  company  and  the  Ordnance  Depart- 
ment of  the  United  States  Army,  dated  January  1  and  April  30, 
1918. 

"  In  the  event  that  the  Ordnance  Claims  Board  shall  refuse  to  per- 
mit us  to  withdraw  our  acceptance  of  said  settlement,  we  desire 
to  withdraw  the  claim  from  said  Board  and  prosecute  the  matter 
before  the  Court  of  Claims.  This  letter  is  intended  as  authority  to 
you,  as  our  attorney,  to  withdraw  the  claim  from  said  Board  in  the 
event  that  said  Board  shall  decline  to  reopen  the  settlement. 
"  Yours,  truly. 


"  Cleveland,  Ohio,  August  5, 1919, 
"  Ordnance  Claims  Board, 

"  War  Department^  Washington^  Z>.  C. 
"  Gentlemen  :  In  the  matter  of  claim  No.  457,  filed  through  the 
Cleveland  district  claims  board  (G1014-541A),  contemplating  a  set- 
tlement of  items  in  controversy  under  contracts  between  this  com- 
pany and  the  Ordnance  Department,  United  States  Army,  dated 
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January  1  and  April  30,  1918,  we  earnestly  desire  and  therefore 
ask  leave  to  withoraw  our  acceptance  of  the  settlement  heretofore 
made  and  ask  that  the  claim  be  reopened. 

"  The  settlement  was  accepted  by  this  company  without  any  legal 
advice  whatsoever  and  in  the  belief  that  the  terms  of  said  settlement 
(which  was  never  considered  fair  or  equitable  by  this  company) 
were  the  only  ones  to  which  the  Government  would  assent,  and  in 
the  belief  that  it  was  necessary  for  us  to  act  within  three  days  after 
the  contract  of  settlement  was  presented  to  us. 

"An  official  of  this  company  went  to  Washington  fully  intending 
to  take  up  the  matter  with  our  attorneys  on  Saturday,  July  26,  but, 
because  of  unexpected  developments  in  connection  with  another  case 
which  required  immediate  settlement,  was  unable  to  take  up  this 
case.  We  have  now,  however,  been  advised  by  our  attorneys  that 
the  settlement  heretofore  made  is  unfair  and  inequitable  and  directly 
contrary  to  our  contractual  rights.  As  we  now  understand  those 
rights,  the  said  settlement  was  made  under  a  misapprehension  of  the 
facts  and  was  based  upon  misinformation  as  to  what  were  our  rights 
and  obligations  in  the  premises.  We  believe  that  upon  a  reconsider- 
ation of  the  claim  it  will  be  apparent  to  the  Government  that  aix 
entirelv  different  settlement  is  required  to  meet  the  ends  of  justice. 
'*  Respectfully, 

19.  Mr.  Shaver  carried  these  letters  to  Cleveland  and  presented 
them  to  Mr.  Robbins.  the  secretary  and  general  manager  of  the 
claimant  company.  The  claimant  company  did  not  sign  either  of 
the  two  letters,  did  not  accept  the  advice  of  its  attorneys,  refused 
to  withdraw  its  signature  and  acceptance  on  the  two  settlement 
contracts,  but  on  August  9,  1919,  the  following  telegram  was  sent  to 
its  attorneys : 

"  WioKLiFFE,  Ohio,  August  P,  1919. 
"  F.  S.  Bright, 

^''Colorado  B wilding ^  Washington^  D,  C. : 
"Items  in  controversy  between  Government  and  ourselves  were 
exhaustively  negotiated  with  local  board  of  Cleveland,  which  assured 
us  no  more  favorable  settlement  would  be  made.  This  fact,  coupled 
with  your  statement  that  the  Washington  Board  intimated  that  if 
we  ask  for  a  reopening  of  the  settlement  more  onerous  terms  might 
be  imposed  upon  us,  induces  us  to  hesitate  before  asking  that  the 
settlement  be  reopened.  It  seems  to  us  though  that  the  Government 
officers  should  not  desire  to  force  upon  us  an  inequitable  settlement, 
and  this  telegram  authorizes  you  to  request  the  Claims  Board  at 
Washington  to  permit  you  as  our  attorneys  to  present  points  of  law 
and  see  that,  considerations  which  are  proper  to  be  urged  in  our 
behalf  are  brought  to  their  attention. 

"Cleveland  Crane  &  Engineering  Co." 

"11.17A> 

20.  This  telegram  Mr.  Hinrichs  carried  to  the  Ordnance  Claims 
Board  and  presented  same  to  Mr.  Dwight  D.  Graves,  recorder  of 
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said  Claims  Board.    In  testifying  as  to  what  took  place  at  that  in- 
terview Mr.  Hinrichs  says : 

"  However,  I  am  positive  that  he  told  me  that  he  could  not  prom- 
ise what  action  the  Board  would  take  on  that  telegram,  that  that 
would  have  to  be  settled  by  the  Board  itself;  all  that  he  could  do 
was  to  present  that  telegram  to  the  Board,  and  that  he  did  not  know 
any  reason  why  the  Board  would  not  give  us  a  hearing  on  the 
strength  of  that  telegram.  I  can  not  remember  positively  that  he 
stated  positively  that  we  would  be  given  a  hearing  or  that  he  would 
notify  us  if  we  were  not  to  be  given  a  hearing.  It  is  a  long  time 
since  then,  and  I  can  not  remeinber  what  he  said,  but  what  he  said 
led  me  to  beleive  j;hat  there  was  no  doubt  but  what  we  would  set  a 
hearing  before  that  Board  on  the  strength  of  that  telegram.  I  Knew 
that  he  and  this  gentleman  in  uniform  had  stated  that  at  any  time 
before  the  Ordnance  Claims  Board  approved  that  contract  we  had 
the  right  to  withdraw  our  acceptance. 

"Now,  as  a  lawyer  I  believe  that  with  our  acceptance  on  that 
contract  we  were  in  the  position  of  negotiating  for  a  square  deal; 
with  our  acceptance  oflf  of  that  contract  we  had  no  contract  at  all, 
and  we  were  bound  to  set  a  sqiiare  deal,  or  we  did  not  have  to  agree 
to  anything.  We  could  go  right  to  the  Court  of  Claims,  and  so, 
even  though  I  had  that  assurance  of  Mr.  Graves  I  was  not  satisfied 
at  all,  because  I  believe  that  my  clients  had  erred  in  not  withdrawing 
their  acceptance,  as  they  had  the  right  to  do.  However,  I  did  believe 
that  we  would,  if  the  Ordnance  Claims  Board  did  not  give  us  a 
hearing,  withdraw  it." 

21.  The  claimant  having  elected  not  to  withdraw  its  signature 
from  the  settlement  contracts,  the  same  came  before  the  Ordnance 
Claims  Board  for  approval  and  on  August  29, 1919,  were  approved, 
and  after  such  approval  were  forwarded  to  the  Cleveland  district 
board  for  payment  of  the  amount  as  specified  in  the  settlement  con- 
tract and  for  the  payment  of  the  amount  as  specified  under  the  award. 

22.  The  Cleveland  district  board  notified  the  claimant  company 
that  the  papers  had  been  returned  from  Washington  approved  and 
to  call  and  sign  the  vouchers  and  get  their  money.  (This  about  Sep- 
tember 26.)  Thereafter  claimant  company  again  consulted  with 
these  Washington  attorneys  and  on  October  18, 1919  (tr.  p.  163),  the 
attorneys  for  claimant  filed  with  the  Ordnance  Claims  Board  what 
is  alleged  to  be  a  statement  of  the  points  of  law  involved,  said  state- 
ment, however,  was  solely  confined  to  a  review  of  alleged  facts  prior 
to  the  siffning  of  the  settlement  contracts  on  August  29, 1919. 

28.  The  Ordnance  Claims  Board  took  the  position  that  the  settle- 
ment contracts  having  been  duly  executed  by  the  claimant  company 
and  by  the  Cleveland  district  board  on  behalf  of  the  Government  and 
approved  by  the  Ordnance  Claims  Board  were  final  and  complete 
settlements  of  all  matters  arising  under  the  original  contracts  that 
the  original  contracts  were  terminated  and  therefore  it  was  beyond 
the  jurisdiction  of  the  Ordnance  Claims  Board  to  reopen  the  matter. 
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24.  From  this  decision  the  claimant  appealed  to  the  Board  of  Con- 
tract Adjustment  and  in  his  petition,  after  reciting  many  of  the 
above-mentioned  facts,  alleges  that  : 

"  *  *  •  About  July  15  Messrs.  Bobbins  and  Shaver,  referred  to 
above,  attended  a  meeting  of  the  full  Board  for  the  purpose  of  com- 
pleting the  settlement  of  the  contracts  referred  to  in  the  caption.  At 
that  time  all  of  the  other  items  were  settled  in  accordance  with  the 
agreements  that  had  been  made ;  but  after  an  executive  session  of  the 
Board,  Messrs.  Bobbins  and  Shaver  were  called  to  the  meeting,  and 
Mr.  Schobel,  chairman  of  the  Board,  informed  the  contractor^  offi- 
cers that  the  contractor  would  receive  nothing  for  the  forgings  of 
said  units,  and  would  have  to  pay  over  all  that  had  been  received 
from  the  Machine  Products  Co.  for  the  said  forgings  ($33,600)  or 


else  pay  all  that  the  steel  had  cost  the  Government  ($32,389.90),  be 
cause  the  contractor '  had  sold  Government  property,'  He  went  on  to 
say  that  no  member  of  the  Board  would  have  agreed  to  any  such  set- 
tlement as  had  been  proposed,  with  a  knowledge  of  all  the  facts. 
Messrs.  Bobbins  and  Shaver  protested  that  the  contracting  company 
had  acted  in  entire  good  faith  in  the  matter,  and  believea  that  they 
had  a  perfect  right  to  sell  said  forginffs;  that  both  Maj.  Paul  Thomp- 
son and  Lieut.  Phillips,  of  the  Board,  had  been  informed  of  the  sale 
at  the  time  it  was  maae,  and  no  attempt  at  concealment  or  misconduct 
had  been  made  by  the  contractor.  Certain  members  of  the  Board 
then  and  there,  in  the  presence  of  the  officers  of  the  contractor,  talked 
about  what  had  been  been  done  and  voted  that  the  contractor  would 
have  to  accept  the  terms  offered  by  Mr.  Schobel.  Judge  T.  L.  Strimple, 
the  legal  adviser  of  the  Boardj  then  and  there  stated  that  the  con- 
tractor was  liable  for  prosecution  for  selling  Government  property 
if  it  did  not  accept  the  offer  of  Mr.  Schobel.  The  officers  of  the  con- 
tractor asked  Judge  Strimple  what  would  be  done  if  the  contractor 
appealed  from  the  decision  of  the  Board,  and  if  it  would  be  agreeable 
to  the  Board  for  the  contractor  to  appeal,  to  which  said  Strimple  re- 
plied that  *  we '  (meaning  the  Board)  '  might  be  soft-hearted,  but  we 
are  not  soft-headed.'  Tne  officers  of  the  contractor  still  protested 
against  being  penalized.  Mr.  Hutchinson,  secretary  of  the  Board, 
remarked  that  there  was  nothing  left  for  the  contractor  to  do  except 
to  accept  the  settlement,  and  he  went  on  to  say  that  '  the  company ' 
(meaning  the  contractor)  '  is  lucky  to  get  out  of  here  in  the  same  way 
they  came  in.' 

"  In  view  of  the  position  taken  by  the  members  of  the  Board  of 
officers,  the  contractor  stated  that  if  there  was  nothing  else  the  con- 
tractor could  do,  they  would  accept  the  settlement,  whereupon--it 
being  understood  that  papers  would  be  prepared  in  accordance  with 
that  decision — the  Board  adjourned. 

"Chi  the  next  day  Mr.  Shaver  (referred  to  above)  met  Messrs. 
Schobel,  Hutchinson,  and  Merrill  of  the  said  Board.    ♦    ♦    ♦ 

"  ♦  ♦  •  At  this  same  meeting  the  matter  of  a  settlement  was 
again  broached  by  said  members  of  the  Board,  and  they  told  Mr. 
^aver  that  if  the  contractor  did  not  accept  the  settlement  offered  by 
the  Board  the  contractor  would  be  prosecuted  for  selling  Government 
property,  and  that  the  company  was  very  fortunate  to  get  out  of  it  as 
lucky  as  it  did.    Mr.  Shaver  then  asked  why  members  of  their  own 
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Board  had  agreed  to  the  preliminary  terms,  whereupon  Mr.  Schobel 
replied  that  he  knew  there  was  no  member  of  this  Board  who  would 
have  been  a  party  to  that  first  settlement,  Imowing  all  the  facts. 
Mr.  Shaver  replied  that  the  company's  cards  were  all  on  the  table, 
and  that  there  had  been  nothing  discussed  at  the  full  meeting  of  the 
Board  that  had  not  been  thoroughly  discussed  during  the  pre- 
liminary negotiations.    •    •    • 

"  *  *  *  Lieut.  Daley  has  since  told  the  said  Shaver  that  the 
reason  the  contractor  was  unable  to  secure  the  same  terms  as  other 
persons  from  the  Salvage  Board  was  that  members  of  the  Cleveland 
district  board  had  advised  him  that  the  contractor  had  attempted  to 
put  something  across  which  was  off  color^  and  they  had  the  con- 
tractor in  a  tight  corner  and  told  him  to  stick  it  for  every  nickel  he 
could  on  the  sale  of  steel. 

"  The  contractor  or  its  officers  attended  no  further  meetings  of  the 
Board,  but  toward  the  latter  part  of  July  a  Mr.  Needham  connected 
with  the  said  district  board  telephoned  to  the  contractor  that  the 
papers  were  ready  to  be  signed  and  that  the  signature  of  the  com- 
pany was  required  within  two  or  three  days.  Mr.  Robbins,  for  the 
company,  appeared  at  the  office  of  the  district  board  and  was  ad- 
vised that  the  Board  was  in  session  and  could  not  see  him.  was 
handed  the  papers  to  sign,  and  he  signed  them,  under  the  beliei  that 
no  better  terms  could  be  procured,  without  consulting  any  counsel  or 
being  advised  of  his  rights  or  obligations  other  than  what  had  been 
told  him  bv  members  of  the  Board,  as  stated  above.    •     •     ♦ 

"  *  *  *  Wherefore  your  petitioners  pray  that  the  contractpr 
be  permitted  to  withdraw  its  acceptance  of  the  award  of  the  Cleve- 
land board  of  both  contracts  referred  to  in  caption  on  the  grounds : 

"  First.  That  the  Cleveland  board  erred  in  its  advice  to  the  con- 
tractor as  to  the  facts  in  the  case  and  the  rights  of  the  contractor  in 
the  premises,  and  the  signature  of  the  contractor  was  therefore  made 
under  a  misapprehension  of  the  facts  and  its  rights  in  the  premises. 

"  Second.  That  the  Cleveland  board  was  guilty  of  highly  improper 
conduct  in  suggesting  to  the  officers  of  the  contractor  that  the  con- 
tractor had  sold  Government  property,  was  liable  to  prosecution,  was 
lucky  to  get  the  settlement  imposed,  and  would  be  prosecuted  if  the 
terms  were  not  accepted,  which  statements  amount  to  duress. 

"Third.  That  the  company  was  not  given  a  hearing  before  the 
Ordnance  Claims  Board,  and  its  request  for  a  hearing  was  not  acted 
upon  by  said  Board,  and  the  contractor  notified  that  a  hearing  could 
not  be  accorded,  so  that  it  might  have  withdrawn  its  acceptance  of 
the  award  prior  to  approval  by  the  Ordnance  Claims  Board,  whereby 
the  contractor  was  foreclosed  of  its  '  day  in  court '  to  which  it  was 
entitled." 

DECISION. 

1.  The  sole  question  for  decision  by  the  Board  is  whether  the  set- 
tlement contract  in  the  one  case  and  the  acceptance  of  the  statutory 
award  in  the  other  constitute  such  a  full  and  final  settlement  and 
termination  of  the  original  contracts  as  to  place  it  beyond  the  juris- 
diction of  the  Secretary  of  War  to  enter  into  any  further  agreements 
thereimder. 
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2.  It  is  the  opinion  of  the  Board  that  unless  the  claimant  can  show 
by  clear  and  convincing  evidence  the  existence  of  mistakes  such  as 
would  justify  a  court  of  equity  in  reforming  the  settlement  contracts, 
or  can  show  that  either  fraud,  accident,  mistake,  duress,  undue  in- 
fluence, or  incompetency  existed,  so  that  a  court  could  rescind  the 
said  settlement  contracts,  then  the  original  contracts  having  been 
terminated  by  the  settlement  contracts,  the  whole  transaction  would 
be  closed  and  beyond  the  power  of  the  Secretary  of  War  to  modify, 
there  being  nothing  further  to  be  done  by  either  the  Secretary  of 
War  or  by  the  contractor. 

3.  The  claimant,  in  eflfect,  prays,  first,  for  a  reformation  of  the 
settlement  contracts,  alleging  that  said  contracts  were  made  under 
a  misapprehension  of  the  facts  and  of  claimant's  rights  in  the 
premises. 

4.  The  power  of  the  Secretary  of  War  to  reform  can  only  be  exer- 
cised where  the  mistakes  are  such  as  would  justify  a  court  of  equity 
in  reforming  a  contract.  There  must  be  either  a  mutual  mistake  of 
fact  or,  under  certain  circumstances,  a  mutual  mistake  of  law  in 
order  to  afford  sufficient  ground  for  reformation. 

5.  "  The  mistake  must  have  been  as  to  the  intention  of  the  parties 
at  the  time  the  instrument  was  executed,  and  not  as  affected  or  de- 
veloped by  subsequent  events  or  by  the  consequences  resulting  from 
the  instrument  as  executed,  in  order  to  justify  reformation  on  the 
ground  of  mistake.  Error  in  making  a  bargain  or  failure  to  realize 
as  much  as  was  anticipated  is  beyond  the  reach  of  chancery."  (34 
Cyc.,911.) 

'^  By  mutuality  (of  mistake)  is  not  meant  that  both  parties  must 
agree  on  the  hearing  that  the  mistake  was  in  fact  made,  but  the 
evidence  of  the  mutuality  of  the  mistake  must  relate  to  the  time  of 
the  execution  of  the  instrument,  and  show  that  at  that  particular 
time  the  parties  intended  to  say  a  certain  thing  and  by  a  mistake 
expressed  another."    (34  Cyc,  919.) 

6.  The  instruments  as  drawn  and  executed  on  the  29th  day  of  July, 
1919,  expressed  fully  the  mutual  agreement  of  the  parties.  They 
said  exactly  what  the  parties  intended  they  should  say. 

7.  "When  an  instrument  is  executed  according  to  the  intention 
and  understanding  of  the  parties  at  the  time  of  execution  and  with 
full  knowledge  of  the  facts,  such  knowledge  and  execution  will 
operate  to  defeat  an  action  to  reform  in  that  it  negatives  mutual 
mistake.  It  is  not  what  the  parties  would  have  intended  if  they  had 
known  better,  but  what  did  they  intend  at  the  time,  informed  as 
they  were." 

8.  There  being  no  mutual  mistake  of  fact,  a  mistake  of  law  would 
be  the  only  remaining  ground  upon  which  equity  could  reform.  The 
general  rule  is  that  agreements  entered  into  in  good  faith,  but  under 
mistake  of  law,  are  generally  held  valid  in  equity  and  binding  upon 
the  parties. 
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9.  "  A  mere  mistake  of  law  will  not  affect  the  enforceability  of  an 
agreement,  and  whatever  exceptions  there  may  be  to  the  rule  will  be 
found  few  in  number  and  to  have  something  peculiar  in  their 
character."    ( 13  C.  J.,  379. ) 

"  Against  a  mistake  of  law  equity  will  give  no  relief,  this  is  true, 
although  such  misunderstanding  may  have  arisen  from  the  represen- 
tations of  the  other  party."  {Griswold  v.  Hazard^  141  U,  S.,  620, 
note.) 

10.  There  is  no  evidence  of  any  mistake  of  law.  The  Cleveland 
district  claims  board  with  a  very  able  legal  advisor  construed  the 
original  contract  one  way.  The  claimant  at  first  contended  for  an- 
other construction,  but  after  discussion  accepted  the  construction  of 
the  Board  and  10  days  later,  with  full  opportunity  to  obtain  counsel 
and  advice,  signed  the  settlement  agreements.  There  is  absolutely  no 
proof  that  the  district  claims  board  erred  in  its  construction  and  only 
the  courts  of  the  land  can  determine  whether  there  has  been  any  mis- 
take of  law  in  the  construction  put  upon  the  contract. 

11.  The  claimant's  second  theory  appears  to  be  that  the  settlement 
contracts  were  signed  by  claimant  under  duress  and  should,  there- 
fore, be  rescinded. 

12.  This  is  a  grave  charge,  a  ground  well  recognized  in  equity  upon 
which  to  base  a  recision  of  contract,  and  has  received  the  most  serious 
and  careful  consideration.  The  Board  in  construing  this  question 
h9.s  not  adopted  the  narrower  and  harsher  rule  of  the  common  law, 
but  has  been  guided  by  the  more  modern  equitable  rule  which  pre- 
scribes that : 

"The  test  is  not  so  much  the  means  by  which  the  party  was  com- 
pelled to  execute  the  contract  as  it  is  the  state  of  mind  induced  by  the 
means  employed.  The  fear  which  made  it  impossible  for  him  to  exer- 
cise his  own  free  will."     (18  C.  J.,  402.) 

13.  The  two  representatives  of  the  claimant  company  who  con- 
ducted the  negotiations  were  before  this  Board  at  the  hearing.  They 
are  not  children,  but  mature  business  men,  men  who  from  their  evi- 
dence and  bearing  are  accustomed  to  business  transactions.  Neither 
of  them  testified  to  having  been  in  any  fear  of  criminal  prosecution 
during  the  negotiations  with  the  Cleveland  district  board.  The  fol- 
lowing is  the  strongest  evidence  offered  by  the  claimant  on  the  ques- 
tion of  fear,  their  secretary  and  general  manager,  who  signed  the 
contract,  testifying  as  follows : 

"  Q.  Was  any  statement  made  to  you  at  that  meeting  that  if  you 
did  not  accept  this  settlement  you  would  be  criminalljr  prosecuted? 

"A.  No ;  I  do  not  recall  that  statement  being  made  in  those  words, 
but  the  inference  was  that  we  would  save  a  lot  of  trouble  by  signing 
that  contract. 

"  Q.  State  whether  or  not  the  statement  was  made  that  you  had 
taken  Government  porperty,  at  that  time. 
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"A.  Yes,  sir ;  the  statement  was  made  that  we  had  taken  Govern- 
ment property. 

"  Q.  State  whether  or  not  it  was  stated  to  you  at  that  time  that 
if  you  did  not  accept  that  settlement  worse  terms  would  be  imposed 
upon  you. 

'^A.  I  can  not  recall  it  being  stated  in  those  exact  words,  but  it  was 
inferred  that  if  we  did  not  take  it  that  we  would  get  into  consider- 
able trouble ;  yes,  sir ;  that  is  the  way  it  was. 

'•  Q.  What  was  your  interpretation  of  the  meaning,  or  consequence, 
rather,  of  taking  Government  property?  What  did  you  believe 
would  be  the  consequence  if  it  could  be  established  that  you  had  taken 
Government  property? 

"A. Well,  I  knew  that  that  would  be  a  lawsuit  and  be  tied  up  a  long 
time,  and  cause  no  end  of  trouble  in  the  end,  and  I  thought  that 
probably  that  we  might  be  convicted  of  technically  taking  Govern- 
ment property."' 

14.  There  is  absolutely  not  a  scintilla  of  evidence  as  to  anything 
taking  place  at  the  meeting  of  July  19,  1919,  which  could  have  in- 
duced in  the  minds  of  two  such  men  any  such  state  of  fear  as  would 
have  deprived  them  of  the  free  exercise  of  their  wills;  and  even  if 
there  had  been,  10  days  elapsed,  during  which  time  claimant  could 
have  consulted  counsel,  could  have  obtained  advice  as  to  any  liability 
which  their  acts  might  have  entailed  upon  them;  but  nothing  was 
done,  no  advice  was  sought,  and  the  secretary  and  general  manager 
returned  10  days  later  of  his  own  free  will  and  signed  the  settle- 
ment contract  and  award. 

15.  "  Duress  will  not  prevail  to  invalidate  a  contract  entered  into 
with  full  knowledge  of  all  the  facts  with  ample  time  and  oppor- 
tunitv  for  investigation,  consultation,  consideration,  and  reflection." 
(13  C.  J.,  379.) 

16.  From  all  the  evidence  it  is  clear  that  not  only  was  there  no 
duress,  but  that  the  claimant  was  contented  with  the  settlement 
agreement  until  by  accident  a  representative  of  claimant  com- 
pany, on  entirely  different  business,  mentioned  the  settlement  in 
question  to  an  attorney  in  Washington.  Then,  even  after  being  ad- 
vised by  this  attorney,  claimant  declines  to  authorize  its  attorney 
to  withdraw  the  acceptance  of  the  settlements,  declines  to  sign  the 
letter  prepared  for  him  requesting  the  ordnance  claims  board  to 
reopen  the  case,  and  the  evidence  is  uncontradicted  that  is  late  as 
October  31,  1919,  Mr.  Bobbins,  the  secretary  and  general  manager 
of  the  claimant  company,  told  Lieut.  Col.  P.  J.  O'Shaughnessy  that 
no  force,  moral  or  physical,  was  used  in  getting  him  to  sign  the 
contracts. 

17.  There  are  many  assertions  and  illogical  deductions  made  by 
claimant's  attornev,  but  there  is  no  evidence  of  any  facts  which 
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would  constitute  duress,  even  using  the  most  liberal  rule  for  deter- 
mining what  is  duress. 

18.  From  the  facts  and  the  law  as  above,  this  Board  is  of  the 
opinion  that  no  ground  exists  upon  which  a  court  of  equity  could 
either  reform  or  rescind  the  settlement  contracts,  and  the  original 
contracts  having  been  terminated  by  the  settlement  contract  and 
the  statutory  award,  it  is  beyond  the  jurisdiction  of  the  Secretary 
of  War  to  set  aside  said  settlement  contracts  and  reopen  the  question. 

19.  The  decision  of  the  Ordnance  Claims  Board  declining  to 
further  consider  the  matters  involved  is  affirmed. 

20.  Relief  must  therefore  be  denied. 

DISPOSITION. 

1.  Final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Averill  concurring. 
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June  8,  1920. 
Case  No.  373. 

In  re  CLAIM,  OF  X.  K.  XAYEHOFF  ft  CO.  (XKC). 

1.  SPECIAL  PACILITIES— AKTICIPATIOK  OF    COKTBACTS.— Where   at   the 

snffsreitlon  of  an  inspector  at  clalmant'i  plant  and  Army  officeri  in 
charsre  of  prodnction  and  in  anticipation  of  additional  fntnre  oontracts, 
for  the  mannfaotnre  of  Bhirti  claimant  initalled  increased  facilities  at 
its  plant,  there  is  no  obligation  on  the  part  of  the  OoYemment  to  re- 
imburse claimant  for  snch  special  facilities. 

2.  CLAIX  AHB  BECISIOK.— Claim  for  $26,978.03  nnder  the  act  of  March  2, 

1919,  for  loss  on  special  facilities  installed  for  the  mannfaotnre  of 
•hlrts.  Held,  no  agreement  within  the  meaning  of  said  act  of  March 
2,  1919. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

PINDTNOS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement 
of  claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Trafiic 
Division  Supply  Circular  No.  17,  1919,  for  $26,978.03  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant's  petition  was  filed  May  26,  1919,  and  a  hearing 
has  been  had  in  the  matter. 

3.  On  June  4,  1918,  the  claimant  wrote  to  the  office  of  the  Quar- 
termaster General,  Washington,  D.  C,  requesting  contracts  for  the 
manufacture  of  men's  shirts. 

4.  After  the  Government  had  made  an  inspection  of  claimant's 
plant  it  was  awarded  four  contracts,  as  follows:  No.  4298-B,  dated 
July  5,  1918;  No.  5854-B.  dated  September  16,  191g;  No.  6136-B, 
dated  September  10, 1918;  No.  7584-B,  dated  October  28,  1918. 

6.  Contracts  Nos.  4298-B,  5864r-B,  and  6136-B  were  completed  and 
paid  for  at  contract  price.  Contract  No.  7684-B  was  suspended,  but 
has  since  been  adjusted.  Claimant  was  informed  when  contract  No. 
7584-B  was  settled  that  the  settlement  did  not  preclude  presentation 
of  the  present  claim  under  the  act  of  March  2, 1919. 

6.  In  the  summer  and  early  fall  of  1918  the  branch  of  the  depot 
(junrtermaster's  oifice  at  Boston,  having  charge  of  the  manufacture 
(if  clothing,  desired  to  increase  the  production  of  shirts.     Sugges- 
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tions  were  made  from  time  to  time  to  the  claimant  as  to  machines 
which  it  could  procure  for  increasing  its  production  and  improving 
its  product. 

7.  On  September  5,  1918,  George  L.  Goodwin,  a  construction 
inspector,  was  sent  to  the  claimant's  plant  by  the  Government  and 
remained  there  most  of  the  time  until  the  first  week  in  November, 
1918.  Mr.  Goodwin  was  given  a  free  hand  by  the  claimant  and 
made  many  suggestions.  He  recommended  certain  changes  in  ar- 
rangement to  obtain  greater  efficiency;  the  purchase  of  certain 
machines  in  order  to  better  balance  the  plant;  that  is,  to  make  the 
various  processes  fit  in  together ;  and  certain  machines  for  the  pur- 
pose of  increasing  production.  These  suggestions  were  complied 
with  by  the  claimant. 

8.  The  claimant's  contracts  called  for  a  production  of  6,000  shirts 
per  week,  and  the  claimant  throughout  the  period  in  which  it  was 
at  work  for  the  Government  maintained  the  required  production. 
Toward  the  end  of  the  time,  due  in  considerable  part  to  Mr.  Good- 
win's suggestions  and  the  machines  purchased  upon  his  recommen- 
dation, the  claimant's  rate  of  production  was  increased  to  8,000  or 
9,000  per  week. 

9.  The  claimant  alleged  that  without  the  suggestions  of  Mr.  Good- 
win it  could  have  fulfilled  its  contracts,  and  it  claims,  in  the  present 
petition,  reimbursement  from  the  Government  on  account  of  the 
extra  expense  which  it  incurred  as  follows : 

Item  (a),  machinei'y  purchased $13,776.81 

Item  (6),  insurance  equipment 4,634.12 

Item  (c),  altering  and  remodeUng  plant 5,688.04 

Item  (d),  heating  equipment 4, 577. 33 

Item  (e),  electric  equipment 2,679.49 

Total 31, 335. 79 

Less  amount  charged  to  completed  portion  of  the  contract 4, 377. 76 

Net_: . 26, 978. 03 

10.  In  proof  of  an  implied  contract,  Mr.  Mordecai  N.  Mayehoff, 
president  of  the  claimant  corporation,  testified  to  conversations  with 
J.  W.  Blunt,  major.  Quartermaster  Corps,  officer  in  charge  of  the 
production  and  inspection  of  quartermaster  supplies  at  Boston ;  with 
Lieut.  Lawrence  'S.  Mann,  assistant  to  Maj.  Bltmt;  and  with  Mr. 
George  L.  Goodwin,  heretofore  referred  to,  a  civilian  employee. 

11.  Mr.  MayehofF  testified  that  Lieut.  Mann  suggested  the  pur- 
chase of  a  baler  for  baling  the  shirts,  and  certain  machines  for  sew- 
ing. He  mentioned  that  on  one  occasion  he  told  Lieut.  Mann  that  it 
would  cost  too  much  money  to  purchase  these  machines  and  that 
Lieut.  Mann  said : 

"  We  need  production.  You  need  not  worry  about  that — ^go  ahead 
and  buy  the  machines,  you  won't  be  the  loser." 
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12.  Mr.  Mayehoff  stated  that  he  told  his  superintendent  to'do  what- 
ever Mr.  Goodwin  ordered  to  be  done  at  the  factory ;  that  on  the  in- 
struction of  Mr.  Goodwin  various  machines  were  ordered,  particu- 
larly 15  double-needle  machines  which  were  ordered  in  October  and 
did  not  arrive  until  after  the  last  contract  had  been  terminated  in 
consequence  of  the  armistice. 

18.  Mr.  Mayehoff  further  testified  that  in  the  latter  part  of  October 
or  the  first  of  November,  1918,  there  were  rumors  of  an  armistice  and 
he  asked  Mr.  Goodwin  what  would  happen  if  the  war  suddenly 
stopped,  and  Mr.  Goodwin  said  that  Mr.  Mayehoff  "need  not  be  wor- 
ried." "  If  peace  is  declared  to-morrow,  there  are  lots  of  boys  on  the 
other  side  and  they  need  shirts,  and  if  any  plant  will  be  kept  busy, 
this  will  be,  because  the  depot  appreciates  what  you  are  doing." 

14.  Mr.  Mayehoff  further  testified  that,  being  worried  because  he 
"  had  $35,000  invested  and  was  not  making  a  dollar  on  the  work,"  he 
sought  an  interview  with  Maj.  Blunt  through  Lieut.  Mann,  and 
Maj.  Blunt  said  to  him:  "We  thoroughly  appreciate  what  you  are 
doing.   Don't  worry.   We  will  stand  by." 

16.  Mr.  Mayehoff  further  testified : 

"  Q.  Did  Mr.  Goodwin  ever  talk  to  you  about  ordering  machinery! 

"A.  Onlv  after  they  were  ordered  he  would  tell  me,  a  day  or  two 
later,  or  Mrs.  McMahon  would  tell  me  that  Mr.  Goodwin  did  so  and 
so,  and  I  would  take  up  the  question  with  him  and  find  to  what  extent 
we  would  go,  and  the  same  conversation  would  usually  take  place, 
that  we  would  be  taken  care  of  in  the  way  of  work,  because  they 
would  get  a  great  many  shirts  '  even  if  the  armistice  was  signed  to- 

16.  Mr.  Mayehoff  was  asked,  "When  you  put  in  this  machinery, 
♦  *  *  did  you  anticipate  getting  your  money  back  by  getting 
more  contracts  out  of  the  Government  later?"  and  he  answered, 
^*  Absolutely." 

17.  Mrs.  McMahon,  who  was  superintendent  of  the  claimant's  fac- 
tory and  called  by  the  claimant  as  a  witness,  testified  in  part  as  fol- 
lows: 

"  Q.  And  one  of  the  reasons  why  you  wanted  to  increase  produc- 
tion was  because  practically  it  was  the  policy  of  the  plant  to  get  more 
contracts  from  the  Government? 

"A.  I  felt  that  the  more  we  could  get  out  the  more  we  would  get. 

"  Q.  And  Mr.  Mayehoff  thought  the  same? 

"A.  We  all  felt  that  way,  and  we  were  told  that  we  would  be  kept 
busy,  and  one  lunch  hour  we  shut  off  the  power  and  talked  to  the  girls 
because  they  were  beginning  to  get  disturbed,  hearing  so  many  ru- 
mors about  the  armistice. 

"  Q.  And  having  that  feeling  in  mind  you,  meaning  the  Mayehoff 
people,  determined  to  receive  any  suggestions  which  Mr.  Goodwin 
mignt  give? 
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"A.  Yes ;  I  did  not  question  him ;  I  felt  he  had  the  privilege  to  do 
it,  and  it  was  for  the  good  of  the  business.'' 

18.  The  Government  officers  with  whom  the  conversation  had  taken 
place  testified  that  they  had  made  no  promise  to  any  representative 
of  the  claimant  to  reimburse  it  for  machinery  or  other  expense. 

DECISION. 

1.  It  seems  established  that  Government  agents  urged  the  claimant 
to  increase  its  capacity,  and  to  that  end  offered  suggestions  with 
which  the  claimant  complied. 

2.  While  we  believe  that  the  expenses  now  alleged  were,  in  sub- 
stantial part,  only  such  as  were  necessarily  incurred  in  performance 
of  the  claimant's  contracts,  yet  it  appears  that  at  least  a  portion  of 
the  expense  was  in  consequence  of  the  claimant's  compliance  with  the 
suggestions  of  Government  agents  for  increasing  the  output  of  claim- 
ant's factory. 

3.  We  do  not  find,  however,  on  the  evidence  any  promise,  express 
or  implied,  on  the  part  of  the  Government  to  make  reimbursement  for 
the  expense  thus  incurred. 

4.  Both  Mr.  Mayehoff  and  Mrs.  McMahon  have  testified  that  ex- 
penditures were  made  in  expectation  of  further  Government  contracts. 
This  is  also  the  effect  of  the  testimony  of  the  Government  officers  who 
had  dealings  with  the  claimant.  We  do  not  find  that  they  went 
further  in  the  way  of  promises  than  to  assure  the  claimant  of  favor- 
able consideration  when  the  time  came  to  award  new  contracts. 

5.  If  the  armistice  had  not  been  declared,  doubtless  that  claimant 
would  have  received  the  reward  it  expected  to  reap  from  the  extension 
of  its  facilities,  but  the  intervention  of  the  armistice  does  not  change 
the  relation  of  the  parties  or  create  obligations  where  none  previously 
existed. 

DISPOSITION. 

1.  Final  order  will  be  issued  denying  relief  to  the  claimant. 
Col.  Delafield  and  Mr.  Reilly  concurring. 
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June  8,  1920. 
Case  No.  1889. 

In  re  CLAIX  OF  JAHS8  Y.  WIL80K. 

1.  BEMiniEBATIOK — PEE. — Where  a  contraotor  working  under  a  cost-plus 
contract  is  required  to  do  additional  work,  but  which  was  contemplated 
by  the  parties  when  the  contract  was  made,  there  is  no  obligation  on  the 
Government  to  pay  an  additional  fee  for  such  work  when  the  contract 
limits  the  amount  of  the  fee  under  said  contract. 

S.  CLAHC  and  BECISIOK.— Claim  under  act  of  Harch  2,  1919,  for  $9,188.78 
additional  fee  and  balance  of  contract  fee.    Held,  no  relief  may  be  had. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  officer  in  charge  of 
the  Construction  Division  of  the  Army  as  to  items  hereinafter  set 
out,  under  the  terms  of  Article  XIV  of  a  contract  between  the 
claimant  and  the  Goverimient  as  follows : 

"  Settlement  of  disputes. — ^If  disputes  or  doubts  shall  arise  as  to 
the  meaning  or  interpretation  of  anything  in  this  contract,  or  if  the 
contractor  shall  consider  itself  prejudiced  by  anv  decision  of  the 
contracting  officer  made  under  the  provisions  of  Article  IV  hereof, 
the  matter  shall  be  referred  to  the  officer  in  charge  of  the  Construc- 
tion Division  of  the  Army  for  determination.  If,  however,  the  con- 
tractor shall  feel  aggrieved  by  the  decision  of  that  officer  it  shall 
have  the  rirfit  to  submit  the  same  to  the  Secretary  of  War,  whose 
decision  shall  be  final  and  binding  upon  both  parties  hereto." 

2.  In  view  of  the  nature  of  the  claim  we  assume  that  the  claimant 
intends  to  exercise  any  rights  to  compensation  under  the  act  of 
March  2,  1919,  as  well  as  under  its  formal  contract.  The  amoimt 
claimed  is  $9,188.78. 

3.  The  claim,  as  it  now  stands,  is  for  two  items,  namely : 

{a)  Six  thousand  nine  hundred  and  forty-three  dollars  and 
seventy-six  cents  for  additional  compensation  alleged  to  be  due 
claimant  for  additional  work  done  under  the  contract. 

(b)  Two  thousand  two  hundred  and  forty-five  dollars  and  two 
cents,  a  balance  alleged  to  be  due  under  the  $45,000  maximum  fee 
provided  by  the  terms  of  the  contract,  but  whicli  has  not  been  paid. 

(c)  A  third  item  for  $362.50  was  withdrawn  without  prejudice  to 
presentation  again  after  it  had  been  passed  upon  by  the  Construc- 
tion Division. 
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4.  In  the  spring  of  1918  the  contractor,  who  was  engaged  in  con- 
struction work  at  Camp  Johnston,  Fla.,  was  found  to  be  unsatisfac- 
tory and  discharged.  The  claimant,  who  was  doing  other  Govern- 
ment work,  was  directed  to  start  work  at  Camp  Johnston.  It  had  not 
been  determined  at  that  time  that  the  claimant  was  to  be  chosen  as 
contractor  to  finish  the  work,  but  subsequently,  about  July  25,  1918, 
the  claimant  was  so  designated.  Thereafter  a  contract  was  drawn,, 
dated  July  26,  1918. 

5.  This  contract  was  what  is  commonly  known  as  a  cost-plus  con- 
tract.   Article  I  read  in  part  as  follows : 

"The  contractor  shall,  in  the  shortest  possible  time,  furnish  the 
labor,  material,  tools,  machinery,  equipment,  facilities,  and  supplies 
and  do  all  things  necessary  for  the  construction  and  completion  of 
the  following  work: 

"Additional  construction  work  at  Camp  Joseph  E.  Johnston,  such 
as  he  may  be  directed  in  writing  by  the  contracting  officer  to  do,  ex- 
cept such  work  in  connection  therewith  as  may  be  done  by  soldiers 
for  military  training,  in  accordance  with  the  drawings  and  specifica- 
tions to  be  furnished  by  the  contracting  officer  and  subject  in  every 
detail  to  his  supervision,  direction,  and  instruction. 

"The  contracting  officer  may,  from  time  to  time,  by  written  in- 
structions or  drawings  issued  to  the  contractor,  make  changes  in 
said  drawings  and  specifications,  issue  additional  instructions,  re- 
quire additional  work,  or  direct  the  omission  of  work  previously 
ordered,  and  the  provisions  of  this  contract  shall  apply  to  all  such 
changes,  modifications,  and  additions  with  the  same  effect  as  if  they 
were  embodied  in  the  original  drawings  and  specifications.  The 
contractor  shall  comply  with  all  such  written  instructions  or  draw- 
mgs.' 

Article  III  of  the  contract  provided; 

"As  full  compensation  for  the  services  of  the  contractor,  including 
profit  and  all  general  overhead  expense,  except  as  herein  specifically 
provided,  the  contracting  officer  shall  pay  to  the  contractor  in  the 
manner  hereinafter  prescribed  a  fee  to  be  determined  at  the  time  of 
the  conmletion  of  the  work  from  the  following  schedule,  except  as 
hereinafter  otherwise  provided." 

6.  This  article  then  provides  for  a  sliding  scale,  in  which  scale  it  is 
recited : 

"  If  the  cost  of  the  work  is  over  $600,000  and  under  $1,000,000.  a 
fee  of  6  per  cent." 

This  article  also  contains  at  the  end  the  following  provision : 

"  The  total  fee  of  the  contractor  hereunder  shall  in  no  event  exceed 
the  sum  of  forty-five  thousand  dollars  ($45,000),  anything  in  this 
agreement  to  the  contrary  notwithstanding." 

7.  The  total  cost  of  the  work  done  under  the  contract  amounted  to 
$866,729.40,  and  upon  this  sum  the  claimant  claims  that  it  is  entitled 
to  a  fee  of  6  per  cent.     This  claim  was  disallowed  by  the  officer  in 
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charge  of  the  Construction  Division  and  claimant  thereupon  ap- 
pealed to  the  Secretary  of  War  and  the  claim  was  referred  to  the 
Board  of  Contract  Adjustment. 

8.  Upon  this  appeal  a  hearing  has  been  had. 

9.  On  July  17,  1918,  the  claimant  was  furnished  with  an  authori- 
zation for  certain  work,  the  approximate  cost  of  which  was  $1,719. 
On  July  18  a  further  authorization  was  given  for  $740 ;  on  July  25 
an  authorization  for  $665.  On  or  about  July  25  the  claimant  was 
handed  a  typewritten  schedule  entitled  "  Schedule  of  buildings  at 
Camp  Joseph  E.  Johnston,  dated  July  24,  1918."  This  schedule 
included  numerous  items,  the  most  important  of  which  were  82 
barracks,  13  mess  halls,  and  4  officers'  quarters.  On  August  12, 1918, 
there  was  a  further  authorization  of  an  item  to  cost  $1,800;  on 
August  31  for  an  item  of  $4,530;  on  September  7  for  an  item  of 
$19,050 ;  on  September  25  for  an  item  of  $2,500,  and  a  further  item 
of  $46,350 ;  on  October  5  for  an  item  of  $500 ;  on  October  18  for  an 
item  of  $4,000;  and  on  November  2  for  an  item  of  $48,600. 

10.  The  claimant  proceeded  with  the  construction  of  the  various 
items  included  in  the  foregoing  authorizations.  Claimant's  contract 
was  dated  July  25, 1918,  and  was  signed  about  August  31, 1918. 

11.  All  payments  to  the  claimant  were  made  under  vouchers  pur- 
porting to  be  issued  under  the  claimant's  contract.  The  claimant 
never  raised  any  question  during  the  performance  of  the  contract  as 
to  whether  any  of  the  work  done  was  outside  of  his  contract.  No 
record  was  kept  by  the  claimant  differentiating  between  any  of  the 
it^ms. 

12.  Under  the  provisions  of  Article  III  of  the  contract  the  claim- 
ant would  have  been  entitled  to  receive  a  fee  at  the  rate  of  6  per  cent 
if  the  work  had  amounted  to  $750,000 ;  that  is,  $45,000.  The  work,  in 
fact,  amounted  to  $865,729.40,  and  if  it  had  not  been  for  the  maximum 
clause  in  the  contract,  the  claimant  would  have  received  a  fee  upon 
the  additional  amount  over  $750,000  at  6  per  cent,  which  is  the  item 
of  $6,943.76  now  claimed. 

13.  At  the  hearing  the  claimant  founded  his  case  upon  two  theories : 
(1)  That  the  schedule  furnished  about  July  25,  1918,  was  intended 
as  a  part  of  his  contract,  and  that  he  was  entitled  to  compensation 
for  any  work  not  included  in  the  schedule ;  (2)  that  his  contract  was 
intended  to  be  limited  to  work  amounting  to  $750,000,  and  that  he 
was  entitled  to  an  additional  fee  for  any  work  done  beyond  this 
amount. 

14.  In  the  course  of  the  examination  of  the  claimant  he  testified 
that  it  was  his  understanding  that -the  work  covered  by  authorizations 
issued  up  to  the  date  of  the  signing  of  the  contract — ^that  is,  August 
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31,  1918 — was  done  under  the  terms  of  his  written  contract.  He  was 
unable  to  state  any  points  of  difference  between  the  work  authorized 
up  to  that  date  and  the  work  authorized  thereafter. 

15.  The  claimant  offered  in  evidence  the  fact  that  CoL  Chamber- 
lain, who  had  charge  at  Washington  on  behalf  of  the  Construction 
Division  of  the  work  at  Camp  Johnston,  from  time  to  time,  made 
various  estimates  as  to  the  cost  of  what  would  be  required.  At  one 
time  it  was  expected  that  the  contract  would  involve  $1,260,000.  Sub- 
sequently, the  detention  camp  was  eliminated  from  the  estimates, 
which  brought  the  amount  down  to  "a  little  over  $750,000."  Col. 
Chamberlain  testified  that  it  was  upon  the  assumption  that  the  con- 
tract would  involve  about  $750,000  that  he  fixed  the  maximiun  fee 
at  $45,000.  He  further  testified,  however,  that  the  amount  was  con- 
stantly varying,  and  that  the  items  to  be  constructed  were  constantly 
changed,  and  that  any  amount  he  might  figure  on  was  subject  to 
amendment  or  reduction  by  the  General  Staff,  or  by  reason  of  the 
failure  of  Congress  to  appropriate  the  necessary  funds.  It  was  not 
shown  that  the  sum  of  $750,000  was  ever  communicated  to  the  claim- 
ant as  being  the  amount  which  his  contract  would  involve,  or  that  he 
in  any  way  relied  on  this  being  the  amount,  or  had  knowledge  as  to 
what  the  exact  amount  was.  Part  of  the  items  which  were  included 
in  the  so-called  schedule  of  buildings,  dated  July  24, 1918,  was  after- 
wards eliminated,  and  items  were  added  from  time  to  time  by  au- 
thorizations as  hereinbefore  stated. 

16.  The  second  item  of  the  claim  is  for  $2,245.02.  This  is  for  a 
balance  which  is  admitted  to  be  due  the  claimant  under  the  contract. 
The  Construction  Division  declined  to  authorize  payment  unless  the 
claimant  would  consent  to  having  the  amount  reduced  by  subtraction 
of  the  cost  of  the  claimant's  performance  bond  which  had  already 
been  paid  to  the  claimant.  The  comptroller  having  ruled  that  the 
cost  of  this  bond  was  not  a  reimbursable  item  under  the  contract,  the 
Construction  Division  demanded  repayment  of  this  sum  and  refused 
to  pay  the  balance  due  the  claimant,  except  upon  remission  thereof. 
In  the  case  of  Fred  T.  Ley  &  Co.,  No.  760,  the  Board  has  given  its 
opinion  that  the  cost  of  a  bond  of  this  kind  may  be  a  reimbursable 
expense.  It  is  understood  the  comptroller  has  under  consideration 
at  the  present  time  the  question  of  payment  of  the  allowance  of  this 
amount  to  the  claimant. 

DECISION. 

1.  The  claimant  has  argued  that  the  language  of  the  contract 
contained  in  Article  I  defining  the  work  which  was  to  be  done 
thereunder  is  ambiguous  and  subject  to  explanation  by  parol 
evidence. 
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2.  By  the  terms  of  the  contract  the  claimant  was  to  do  "  additional 
work  at  Camp  Joseph  E.  Johnston  such  as  may  be  directed  in  writ- 
ing by  the  contracting  officer,"  and  the  contracting  officer  was  em- 
powered "  to  require  additional  work  or  direct  the  omission  of  work 
previously  ordered,"  and  the  provisions  of  the  contract  were  to  "apply 
to  all  such  changes,  modifications,  and  additions."  We  do  not  find 
this  language  ambiguous.  The  mutual  intent  of  the  parties  is  clear 
to  leave  it  open  to  the  contracting  officer  from  time  to  time  to  direct 
such  construction  work  at  the  camp  as  might  be  found  necessary  or 
advisable. 

3.  We  have,  however,  received  such  evidence  as  the  claimant 
offered  as  to  the  circiunstances  in  order  to  discover  whether  it  was 
fairly  within  the  intention  of  the  parties  that  the  claimant  should 
receive  more  than  the  maximum  fee  fixed  in  the  contract. 

4.  The  claimant's  theory  that  the  contract  was  to  be  confined  to 
such  work  as  was  described  in  the  schedule  dated  July  24,  1918,  is 
refuted  by  the  claimant's  own  testimony  that  he  understood  that  all 
the  items  subsequent  to  that  schedule  and  down  to  the  signing  of 
the  contract  on*  August  31  were  done  under  the  contract.  No  act  of 
either  of  the  parties  appeared,  contemporaneous  with  the  perform- 
ance of  the  contract,  which  gives  any  indication  that  either  the 
Government  officials  or  the  claimant  considered  that  he  was  working 
outside  of  his  contract. 

5.  On  claimant's  second  contention,  that  the  amount  of  the  con- 
tract was  to  be  limited  to  $750,000,  he  has  offered  no  sufficient  evi- 
dence. He  has  shown  various  estimates  made  from  time  to  time  by 
the  Construction  Division,  but  not  communicated  to  the  claimant. 
If  the  undisclosed  mental  processes  of  the  officials  of  the  Construc- 
tion Division  at  Washington  are  in  any  way  material  in  this  case, 
their  belief,  testified  to  by  Col.  Chamberlain,  that  all  the  work  was 
being  done  under  the  contract  is  equally  material  and  neutralizes 
any  inference  which  might  be  drawn  from  the  fact  that  one  time  they 
contemplated  the  contract  would  involve  about  $750,000.  If  this 
thought  was  in  their  minds,  it  is  entirely  clear  that  they  subsequently 
altered  their  understanding  of  what  was  to  be  included  therein.  No 
evidence  has  been  offered  that  any  amount  was  stated  to  the  claim- 
ant except  in  the  regular  course  by  written  authorization. 

6.  In  short,  we  do  not  find  in  this  case  any  evidence  to  alter  what 
appears  to  us  to  be  the  plain  meaning  of  the  contract,  that  the  claim- 
ant agreed  to  perform  such  work  as  might  be  ordered  at  Camp 
Johnston  for  a  maximum  fee  of  $45,000. 

7.  In  respect  to  the  controversy  relating  to  item  (&)  of  the  claim, 
and  particularly  to  the  claimant's  right  to  reimbursement  for  the 
amount  paid  on  a  performance  bond,  the  Board  makes  no  decision  at 
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the  present  time,  for  the  reasons,  first,  that  we  understand  that  the 
matter  has  not  yet  been  finally  determined  by  the  Construction 
Division,  and,  second,  that  the  claimant  at  the  hearing  was  not  pre- 
pared to  offer  evidence  such  as  might  bring  its  claim  within  the  deci- 
sion of  this  Board  in  the  case  of  Fred  T.  Ley  &  Co.,  No,  760.  We 
accordingly  give  claimant  the  leave  to  withdraw  item  (6)  without 
prejudice  to  presentation  hereafter  of  the  questions  involved  either 
to  this  Board  or  to  other  authority  having  jurisdiction  of  the  same. 

DISPOSITION. 

1.  In  so  far  as  this  is  a  claim  imder  the  act  of  March  2, 1919,  final 
order  will  issue  denying  relief  to  the  claimant. 

2.  In  so  far  as  this  is  an  appeal  from  a  decision  of  the  Construc- 
tion Division  the  claimant's  appeal  is  dismissed,  and  a  copy  of  this 
opinion  will  be  sent  to  the  Chief  of  the  Construction  Division  for 
appropriate  action. 

Col.  Delafield  and  Mr.  Hopkins  concurring. 
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June  8, 1920. 
Case  No.  632. 

In  re  CLADC  OF  BBEWBTEB  A  CO. 

1.  O&AL   AOBEEMBNTS   XEBOEB   IH    WBTTTEH   IHBT&inCSHT— ACT    OV 

JIABCH  2,  1919. — TTnder  the  well-known  rule  that  all  prior  and  oon- 
temporaneons  oral  agrreements  are  merged  in  a  written  instmment  deal- 
ing with  the  same  subject  matter,  there  can  be  no  agreement  within 
the  meaning  of  the  act  of  ICarch  2,  1919,  in  direct  conflict  with  the 
written  agreement  signed  by  the  parties. 

2.  BEFOBXATIOH — MISTAKE. — ^A   contract   may   not  be   reformed    on   the 

ground  of  mistake  where  the  evidence  shows  that  both  parties  in- 
tended to  sign  the  instrument  as  drawn  and  that  there  was  no  mutual 
mistake  as  to  its  contents  or  as  to  any  existing  fact. 

3.  CLAUC  AND  DECISION. — Claim  for  $807,980.27,  presented  in  accordance 

with  General  Order  103,  based  upon  a  formally  executed  contract  for 
airplanes.  Claimant  also  requests  relief  under  the  act  of  March  2, 
1919.  Held,  claimant  is  entitled  neither  to  reformation  of  its  contract 
nor  to  relief  under  the  act  of  March  2,  1919. 

Mr.  Henry  writing  the  opinion  of  the  Board. 

DECISION  ON  A  REHEARING. 

1.  This  claim  for  $307,930.27  was  presented  in  accordance  with 
General  Order  103,  War  Department,  1918.  Belief  was  also  sought 
under  the  act  of  March  2,  1919.  A  hearing  was  held  and  on  April 
24,  1920,  the  case  was  decided  adversely  to  the  petitioner.  Subse- 
quently the  petitioner  applied  for  a  rehearing  and  the  request  was 
granted.  No  new  testimony  was  oflFered,  but  the  claim  has  been 
reargued  and  supplemental  briefs  have  been  filed. 

2.  Petitioner  had  a  validly  executed  contract  for  airplanes,  con- 
taining specific  provisions  to  the  effect  that  it  was  to  provide  facili- 
ties in  excess  of  $200,000,  but  that  it  was  only  to  be  compensated  in 
that  amount.  The  questions  involved  are:  (1)  Is  the  petitioner 
entitled  to  a  reformation  of  its  contract  in  order  to  embody  therein 
an  alleged  understanding  that  petitioner  should  not  be  limited  to 
compensation  for  facilities  by  the  amount  expressly  stated  in  the 
contract?  (2)  May  an  oral  agreement,  within  the  meaning  of  the  act 
of  March  2, 1919,  be  established  as  the  basis  for  the  relief  sought? 
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3.  After  careful  considcraticn  of  the  entire  record,  particularly 
the  matters  presented  since  the  original  decision  of  this  Board,  we 
are  of  the  opinion  that  there  was  no  error  in  that  decision.  There 
is  nothing  in  the  record  to  warrant  reformation  of  the  contract  for 
mutual  mistake  of  fact.  As  to  the  claim  under  the  act  of  March  2, 
1919,  the  express  provisions  of  a  written  contract  must  prevail  over 
a  conflicting  prior  or  contemporaneous  agreement  on  the  same  subject 
matter.  The  act  of  March  2,  1919,  does  not  dispense  with  this  rule 
nor  permit  the  finding  of  a  contemporaneous  agreement  in  direct 
contradiction  of  the  written  agreement. 

4.  The  original  opinion  is  affirmed  in  every  respect  and  relief  is 
denied  in  accordance  therewith. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue.  The  Board  of  Contract 
Adjustment  hereby  transmits  its  decision  to  the  Claims  Board,  Air 
Service,  for  its  information. 

Col.  Delafield  concurring. 
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Case  No.  251. 

In  re  CLAIM  OF  AKSBICAH  SASH  A  DOOB  CO. 

1.  TAHiTTBS  ox*  PBOOF. — ^Where  the  olalmant^B  evidenoe  was  to  tbe  eifeot 
that  OoTemment  officer  made  an  oral  asrreemeAt  with  olalmant  for 
5,000  airplane  propellers,  and  the  GoTemment  oAoer  denieB  this  and 
says  the  agreement  was  for  1,000  only  and  is  corroborated  by  letters 
written  by  the  claimant,  there  was  a  failure  of  proof  and  no  oontraot 
was  established  nnder  the  act  of  March  S,  1919. 

9.  AHTICIPATINO  CONTBACT. — Expenditures  for  material  to  supply  the  sup- 
posed needs  of  the  Oovemment,  or  upon  advice  or  assurance  or  expec- 
tations of  future  contracts  are  not  within  the  act  of  March  9,  1919. 

8.  CLAIM  AND  DECISION.— Claim  under  act  of  March  9,  1919,  for  $7,874.66 
for  materials.    Held,  claimant  not  entitled  to  recover. 

Mr.  Henry  writing  the  opinion  of  the  Board. 

FINDINGS    OF   FACT. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traflic 
Division,  Supply  Circular  No.  17,  1919,  for  $7,274.66  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  claimant 
company  and  the  United  States. 

2.  Claimant  is  engaged  in  the  manufacture  of  sash  and  door 
material  in  Kansas  City,  Mo.,  and  on  or  about  February  4,  1918,  its 
representative  called  upon  Lieut.  Ryerson,  of  the  propeller  section 
of  the  Aircraft  Production  Division,  relative  to  the  manufacture  of 
airplane  propellers.  It  is  contended  by  the  claimant  that  at  its  con- 
ference it  represented  to  the  Government  officer  that  it  would  like  to 
have  contracts  for  the  making  of  airplane  propellers,  but  that  it 
could  not  afford  to  put  in  facilities  and  train  its  forces  for  the  manu- 
facture of  these  articles  unless  it  should  receive  an  order  for  at  least 
5,000  propellers,  and  it  alleges  and  offers  proof  to  show  that  it  was 
finally  agreed  that  a  trial  order  should  be  given  the  claimant  for 
1,000  propellers  at  a  fixed  price  and  that  after  the  completion  of  this 
order,  if  the  work  was  done  satisfactorily,  additional  orders  up  to 
5,000  propellers  would  be  awarded  claimant,  and  that  the  Govern- 
ment officer  requested  and  instructed  it  to  procure  the  necessary 
material  from  time  to  time  to  fill  orders  up  to  5,000  propellers.    The 
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Government  officer,  however,  denies  this  and  says  that  a  contract  for 
only  1,000  propellers  was  made  and  that  he  never  instructed  claimant 
to  purchase  any  material  but  merely  advised  him  from  time  to  time 
as  to  the  character  of  material.  At  the  end  of  the  conference  of 
February  4  the  Government  representative,  Lieut.  Ryerson,  re- 
quested the  claimant's  representative  to  reduce  to  writing  in  the 
form  of  a  letter  his  understanding  of  what  agreement  was  reached 
at  this  conference,  and  this  was  done  by  the  claimant's  representative 
immediately  thereafter.    In  said  letter  the  following  occurred : 

"  Now,  as  regards  the  arrangements  entered  into,  my  understand- 
ing is  that  my  company  shallproceed  at  once  in  the  manufacture  of 
aeroplane  propellers  for  the  Government  and  that  you  will  forward 
an  order  for  1,000  oak  propellers  for  training  machines,  which  pro- 
pellers we  are  to  furnish  complete,  boxed,  and  ready  for  shipment, 
the  price  to  be  either  $82.50  each,  or  cost  plus  10  per  cent.  As  you 
are  aware,  I  am  not  familiar  with  your  specifications,  and  to  start 
with,  will  be  uncertain  as  to  the  cost,  for  which  reason  if  you  were 
disposed  to  make  the  contract  on  the  same  basis  that  vou  are  paying 
for  propellers  from  other  dependable  sources,  it  would  be  agreeable 
to  me,  and  if,  as  I  believe  will  be  the  case,  we  are  in  position  to  mate- 
rially reduce  the  cost,  we  would,  in  that  event,  charge  the  propellers 
to  3^ou  at  the  reduced  cost,  or  make  a  reduction  in  the  price  on  subse- 
quent contracts. 

"  This  is  merely  a  suggestion  for  you  to  deal  with  as  you  see  fit. 
My  thought  is,  as  previously  stated,  that  we  have  no  desire  that  the 
transaction  shall  yield  us  more  than  a  very  small  profit,  and  I  am 
quite  sure  that  you  do  not  seek  to  purchase  the  goods  for  less  than 
cost.    . 

*'  It  is  my  understanding  that  this  order  for  1,000  propellers  is  in 
the  nature  of  a  test  to  obtain  cost  data  and  determine  cost  in  our  fac- 
tories, which  if  found  to  be  in  line  with  your  idea,  or  compares  fa vor- 
ablv  with  your  cost  for  similar  product  from  other  sources,  that  you 
will  in  that  event  enter  into  contract  with  us,  and  we  agree  that  upon 
entering  into  a  contract  involving  sufficient  quantity  to  justify  the 
necessary  equipment,  we  agree  to  produce  your  requirements,  up  to 
200  propellers  per  day." 

After  the  conference  an  order  for  1,000  propellers,  dated  February 
16,  1918,  was  issued,  and  on  November  2,  1918,  another  order  for  the 
manufacture  of  600  was  given  claimant,  but  no  other  orders  were 
ever  issued.  It  seems  that  the  claimant  purchased  material  for  5,000 
propellers,  some  of  which  it  has  used  and  some  of  which  it  has  sold, 
and  the  claim  is  for  loss  on  such  excess  material. 

DECISION. 

1.  Proceedings  before  this  Board  are  somewhat  informal,  but  there 
are  some  rules  which  must  be  observed  and  among  these  are,  that  the 
burden  of  proof  is  on  the  claimant  to  establish  his  claim,  and  where 
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there  is  a  failure  of  proof,  or  the  weight  of  the  evidence  is  against 
the  claimant,  the  claim  must  be  dismissed.  The  facts  here  require 
the  application  of  these  rules.  But  two  witnesses  testify  in  this  case, 
and  both  are  entitled  to  equal  credit.  The  president  of  the  claimant 
company  testifies  and  contends  that  at  a  conference  with  Lieut.  Byer- 
son  that  an  oral  agreement  was  entered  into  for  5,000  propellers,  but 
on  pages  18  and  55  of  the  transcript  he  admits  that  he  did  not  have 
a  definite  contract  for  5,000  propellers,  and  on  page  57  he  says  that 
he  left  the  conference  with  the  impression  that  he  might  receive  an 
order  for  5,000  and  possibly  more.  Lieut.  Ryerson,  on  the  other  hand, 
testifies  (pp.  70  to  78)  that  there  was  no  agreement  except  for  1,000 
propellers,  and  says  that  he  told  the  claimant  why  he  could  not  give 
him  a  contract  for  a  larger  number.  Letters  written  by  claimant 
dated  February  5, 1918,  and  February  19, 1918,  show  that  it  was  the 
claimant's  understanding  that  it  had  a  contract  for  1,000  only,  that 
it  hoped  to  get  future  contracts,  and  that  the  initial  contract  was  a 
trial  one  only.  These  letters  corroborate  the  Government  witness. 
On  May  28, 1918,  claimant  wrote  the  Committee  on  Public  Informa- 
tion as  follows : 

"  In  anticipation  of  the  Government's  probable  needs,  we  have  pur- 
chased a  large  amount  of  lumber  and  some  equipment,  so  as  to  be  in 
a  position  to  render  prompt  service,  and  we  are  now  advised  that  the 
Government  are  well  supplied  with  propellers  used  in  connection  with 
the  training  plane.  We  feel  very  hopeful  of  securing  orders  from  the 
Government  for  combat  propellers,  but  in  the  absence  of  positive  as- 
surance from  the  Government  of  ample  orders  to  use  up  the  material 
we  have  purchased  for  that  purpose,  we  are  desirous  of  getting  in 
touch  with  any  and  all  sources  or  people  who  might  be  interested  in 
the  purchase  of  propellers,  and  we  feel  very  hopeful  that  you  can 
provide  us  with  such  information. 

"  We  would  like  to  have  the  name  of  American  manufacturers,  as 
well  as  the  names  of  any  persons  or  Governments  that  may  be  placing 
orders  for  our  Allies." 

This  is  further  corroborative  of  the  evidence  of  Lieut.  Ryerson  and 
would  indicate  that  claimant  merely  took  a  business  risk  and  pur- 
chased material  on  what  it  believed  was  the  Government  need  and  in 
anticipation  of  future  contracts. 

DISPOSITION. 

A  final  order  will  be  issued  from  this  Board  denying  relief. 
Col.  Delafield  concurring. 
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June  9,  1920. 
Case  No.  2668. 

In  re  CLAIX  OF  JODYALS  STEEL  A  OBDNAHCE  CO. 

1.  RAW  MATEEIALS— ANTICIPATIOH  OF  FTTTirBE  COHTBACTS.— Where 
the  nature  of  an  industry  requires  the  purchase  of  raw  materials  in  ad- 
▼anoe  of  receipt  of  orders  for  the  finished  product  and  claimant  fol- 
lowed this  approved  practice  with  respect  to  Chovemment  contracts, 
which  were  not  awarded  on  account  of  the  intervention  of  the  armistice, 
it  must  be  held  that  claimant  assumed  an  ordinary  business  risk,  and 
that  the  Oovemment,  in  the  absence  of  a  specific  affreement,  is  not 
bound  to  reimburse  loss  caused  thereby.  Requests  by  Qovemment 
agents  to  keep  on  hand  a  supply  of  raw  materials  in  contemplation  of 
future  orders,  without  speoifyini^  amounts  of  such  materials  or  amounts 
or  prices  of  such  orders,  are  too  Tague  and  indefinite  to  constitute  an 
agrreement  within  the  meaning  of  the  act  of  March  8,  1919. 

8.  CLAIX  AND  DECISION.— Claim  under  the  act  of  March  8,  1919,  for  $136,- 
858.83  based  upon  an  oral  agreement  in  relation  to  shell  steel  forgings. 
Held,  claimant  is  not  entitled  to  relief. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $136,852.83,  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  the 
claimant  and  the  United  States. 

2.  This  claim  is  for  the  shrinkage  value  of  ferrosilicon  and  for 
the  cost  of  hot-top  bricks  and  ingot  molds,  less  salvage  value,  which 
the  claimant  purchased  as  a  result  of  alleged  instructions  by  the 
agent  of  the  Government,  and  which  it  could  not  use  on  Government 
contracts  owing  to  the  signing  of  the  armistice. 

The  claimant  corporation  is  a  well-known  steel  producing  concern 
which  had  produced  its  own  raw  material  from  which  it  manufac- 
tured finished  steel.  About  January,  1918,  the  Ordnance  Department 
had  awarded  the  claimant  two  large  contracts,  one  for  the  manu- 
facture of  8-inch  shells  and  the  other  for  the  manufacture  of  165- 
millimeter  shell  with  thick  walls.    These  contracts  the  claimant  had 
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performed  at  its  plant  at  Coatesville,  Pa.,  which  was  equipped  to  do 
the  work  in  manufacturing  the  8-inch  shells  and  the  165-millimeter 
thick-wall  shells.  The  claimant  did  not  obtain  from  the  Govern- 
ment any  additional  formal  contract  for  making  the  shells  at  its 
Coatesville  plant,  but  relies  on  the  statements  made  to  its  representa- 
tives by  officers  of  the  Government  as  the  basis  of  the  agreement  upon 
which  this  claim  is  based. 

3.  About  July,  1918,  the  Ordnance  Department  adopted  a  type  of 
new  155-millimeter  shell  which  was  to  have  a  thin  outer  wall.  After 
conference  between  the  Procurement  and  Production  Division  of  the 
Ordnance  Department  and  a  committee  of  production  of  the  War 
Industries  Board,  plans  were  set  to  shift  the  contractors  from  the 
production  of  the  thick-wall  155-millimeter  shells  to  the  thin-wall 
shells,  and  the  question  arose  whether  the  claimant  could  produce 
the  thin- wall  shells  with  its  facilities. 

4.  In  the  first  week  of  August,  1918,  Lieut.  Col.  Robert  A.  Bruce, 
the  officer  in  charge  of  forgings  and  shell  bodies  and  of  machining 
steel  shells,  Production  Division,  Ordnance  Department,  and  Maj. 
Rodney  D.  Day,  the  officer  in  charge  of  procurement  of  shell  forg- 
ings, projectile  section,  Procurement  Division,  Ordnance  Depart- 
ment, went  to  claimant's  plant  at  Coatesville  and  after  making  an 
inspection  thereof  had  a  conference  the  same  day  in  Philadelphia 
with  Mr.  E.  E.  Slick,  vice  president,  and  other  representatives  of 
the  claimant  company.  At  this  conference  the  claimant's  representa- 
tives stated  that  it  was  losing  money  on  its  Government  contracts  and 
wanted  to  be  relieved  of  them  unless  the  price  could  be  raised.  Lieut. 
Col.  Bruce  answered  that  he  had  nothing  to  do  with  the  question 
of  price,  but  he  would  not  permit  the  claimant's  equipment  to  remain 
idle,  and  that  the  Ordnance  Department  would  insist  that  the  claim- 
ant's plant  must  be  maintained  so  there  would  be  no  break  in  produc- 
tion at  the  end  of  the  present  contract,  as  the  Government  would  use 
this  equipment  for  the  duration  of  the  war.  The  claimant's  repre- 
sentatives informed  these  officers  that  its  raw  materials  on  hand 
would  be  exhausted  in  a  short  time,  and  Col.  Bruce  instructed  the 
claimant  to  keep  up  its  equipment,  forgings,  and  raw  materials, 
although  he  did  not  state  what  raw  materials  the  claimant  should 
purchase  nor  in  what  amounts.  He  told  the  claimant's  representa- 
tives to  be  prepared  to  continue  to  keep  up  production  of  shell 
forgings,  and  added  that  they  must  do  so.  In  fact.  Lieut.  Col.  Bruce 
directed  the  claimant's  representatives  to  purchase  all  necessary  ma- 
terial and  equipment  to  make  8-inch  and  155-millimeter  shells  so 
as  to  continue  in  the  quantity  of  production  that  they  were  then 
manufacturing  or  increase  that  quantity  if  possible.    He  also  said 
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that  the  Government  would  demand  full  use  of  claimant's  plant  as 
long  as  the  war  lasted  and  told  claimant  that  it  must  manufacture 
these  shells  indefinitely.  Lieut.  Col.  Bruce  testified  that  his  duties 
as  a  production  officer  included  securing  raw  materials  and  compel- 
ling contractors  to  comply  with  their  contracts  and  help  contractors 
solve  their  manufacturing  difficulties.  He  had  no  authority  to  make 
a  contract  or  make  purchases,  but  his  function  was  to  see  that  exist- 
ing contracts  were  carried  out.  He  testified  that  he  did  not  tell  the 
claimant  that  the  United  States  would  pay  for  the  raw  materials 
purchased  at  its  request,  and  he  did  not  specify  the  materials  which 
the  claimant  company  should  purchase. 

Maj.  Day  corroborated  Col.  Bruce's  testimony  on  its  material 
points,  and  further  testified  that  the  Government  had  requirements 
for  six  million  155-millimeter  thin-wall  shells,  and  it  was  evident 
that  the  claimant's  facilities  must  be  kept  going.  At  the  conference 
with  claimant's  representatives  in  Philadelphia  Maj.  Day  told  Mr. 
Neale  that  the  (iovernment  would  require  the  use  of  claimant's  plant 
and  the  claimant  should  put  itself  in  line  to  be  ready  to  make  other 
shells  for  the  Government  and  to  do  each  and  every  thing  necessary 
to  continue  to  do  this  class  of  work.  Maj.  Day  did  not  specify  what 
the  claimant  should  do  and  he  did  not  attempt  to  direct  the  claimant 
to  make  specific  purchases.  But  he  did  say  that  the  Government 
expected  the  claimant  to  continue  in  production  as  long  as  the  war 
lasted. 

Maj.  Day  had  authority  to  make  contracts  and  to  enter  into  agree- 
ments for  the  procurement  of  shell  forgings  for  the  Government. 

5.  The  evidence  further  shows  that  the  claimant's  supply  of  raw 
material  was  low  and  that  such  material  had  to  be  obtained  at  least 
60  days  in  advance  before  the  contractor  could  get  them,  and  that  it 
was  not  practical  for  contractor  to  get  raw  material  for  a  shell  con- 
tract after  receiving  the  written  contract.  There  was  also  evidence 
that  no  steel  company  even  now  can  continue  in  production  of  steel 
without  acquiring  the  raw  materials  in  advance,  and  this  condition 
was  intensified  in  1918,  when  the  demand  for  steel  was  greater. 

6.  By  stipulation  between  the  claimant's  attorney  and  attorney  for 
the  Government,  there  was  made  a  part  of  record  in  this  case  the 
evidence  regarding  the  dealings  between  the  claimant  company  and 
Mr.  J.  L.  Replogle,  director  of  steel  supply  of  the  War  Industries 
Board,  which  was  introduced  in  two  prior  claims  of  the  Midvale 
Steel  &  Ordnance  Co.,  Nos.  1761  and  2563,  and  in  the  claims  of  the 
Donner  Steel  Co.,  Nos.  746  and  747.  Thus  through  the  said  stipula- 
tion the  following  evidence  taken  in  the  former  claims  may  be  con- 
sidered as  part  of  the  evidence  in  this  claim : 

In  the  fall  of  1917,  Mr.  J.  L.  Replogle,  director  of  steel  supplies  of 
the  War  Industries  Board,  urged  Mr.  A.  C.  Dickey,  president  of  the 
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Mid  vale  Steel  &  Ordnance  Co.,  to  devote  its  plant  to  the  production 
of  war  materials  during  the  continuance  of  the  war  and  to  make 
necessary  provision  to  insure  the  uninterrupted  maximum  output  of 
its  plant  for  the  use  of  the  Government.  Mr.  Beplogle  also  obtained 
priority  orders  for  raw  materials  on  condition  that  the  claimant 
would  devote  its  entire  operations  to  Government  work.  Mr.  Rep- 
logle  urged  the  claimant  to  use  its  best  efforts  to  increase  tonnage 
and  to  get  as  much  raw  material  ahead  as  it  could,  so  as  to  keep  its 
plant  going.  Mr.  Beplogle  testified  that  the  War  Industries  Board 
made  no  contracts  with  manufacturers  but  contracts  were  made  di- 
rect with  the  Government  departments  and  that  the  American  Iron 
and  Steel  Institute  acted  entirely  in  an  advisory  capacity  and  had 
no  governmental  authority.  He  also  testified  that  the  allocation  of 
the  American  Iron  and  Steel  Institute  directed  to  claimant  was  only 
a  suggestion  to  the  steel  trade  which  generally  knew  that  the  insti- 
tute acted  only  in  an  advisory  capacity  and  that  said  allocation  gave 
the  claimant  notice  it  must  negotiate  with  the  Ordnance  Department 
for  an  order  if  it  expected  to  get  it. 

7.  In  pursuance  to  request  made  at  the  hearing  that  the  claimant 
furnish  an  affidavit  setting  forth  the  dates  of  purchase  of  each  item 
of  material  and  equipment  on  which  this  claim  is  based,  there  was 
submitted  an  affidavit  of  the  chief  clerk  of  the  claimant  company 
which  shows  the  following  facts :  (a)  One  purchase  order  for  ferro- 
silicon  was  given  on  August  5,  1918,  and  two  other  purchase  orders 
for  ferrosilicon  were  given  on  dates  prior  to  August  1,  1918,  aggre- 
gating 361  tons;  (6)  one  order  for  hot-top  brick  was  given  prior  to 
August  1,  1918,  and  another  order  on  August  26,  1918;  (c)  varioua 
other  orders  for  hot-top  brick  and  cast-iron  hot  tops  were  given  on 
various  dates  prior  to  July  10,  1918;  (d)  between  August  2  and 
August  8,  652  pieces  of  cast-iron  ingot  molds  were  ordered;  (e)  the 
miscellaneous  material  ordered  between  September  4  and  September 
16, 1918,  as  scheduled  in  Statement  A  annexed  to  the  claim;  (/)  pur- 
chase made  on  various  dates  prior  to  July,  1918,  and  up  to  October  8, 
1918,  as  scheduled  in  Statement  B  annexed  to  the  claim.  The  affidavit 
further  alleges  that  two  of  the  orders  for  ferrosilicon  and  one  order 
for  hot-top  brick  made  prior  to  August  1, 1918,  could  have  been  can- 
celed, but  the  order  of  cancellation  was  not  made  owing  to  the  state- 
ments of  Lieut.  Col.  Bruce  and  Maj.  Day. 

DECISION. 

1.  It  was  held  in  each  of  the  prior  cases  of  the  Midvale  Steel  & 
Ordnance  Co.  and  the  Donner  Steel  Co.,  in  which  the  testimony  re- 
garding the  dealings  with  Mr.  Replogle  was  introduced,  which  is 
made  part  of  the  present  record  by  stipulation,  that  this  evidence 
was  insufficient  to  constitute  an  agreement  within  the  meaning  of  the 
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act  of  March  2, 1919.  Following  these  prior  decisions  we  come  to  the 
same  conclusion  in  this  case  as  previously  reached  in  the  former 
cases.  We  may,  therefore,  reject  from  further  consideration  the  evi- 
dence of  the  dealings  between  the  claimant  and  Mr.  Replogle  in  the 
determination  of  the  present  case. 

2.  However,  the  claimant  does  not  rely  wholly  upon  its  dealings 
with  Mr.  Replogle,  but  also  upon  statements  made  to  its  representa- 
tives by  Lieut.  Col.  Robert  A.  Bruce  and  Maj.  R.  D.  Day,  both  re- 
ferred to  above.  Thus  the  question  arises  whether  such  statements 
made  by  Col.  Bruce  and  Maj.  Day  constitute  an  agreement  made 
with  the  claimant  that  the  Government  would  reimburse  it  for  such 
losses  it  should  occur  by  reason  of  the  shrinkage  value  of  ferro- 
silicon,  hot-top  bricks,  ingot  molds,  and  other  material  and  equip- 
ment which  the  claimant  purchased  as  a  result  of  these  alleged  in- 
structions. 

3.  As  to  any  statement  that  might  have  been  made  by  Lieut.  Col. 
Bruce,  it  will  suffice  to  state  that  he  was  merely  a  production  officer 
having  no  authority  to  make  a  contract  or  to  make  purchases,  but 
being  charged  with  the  location  of  raw  materials  and  the  seeing  that 
existing  contracts  were  carried  out.  However,  Maj.  Day  had  au- 
thority to  make  contracts  and  to  enter  into  agreements  for  the  pro- 
curement of  shell  forgings  for  the  Government,  and  Col.  Bruce's 
testimony  is  corroborated  by  him. 

4.  Thus  we  can  disregard  any  statements  as  made  by  Mr.  Replogle 
and  Col.  Bruce  which  are  not  corroborated  by  Maj.  Day  and  decide 
the  only  question  as  to  whether  the  statements  made  to  the  claimant 
by  Maj.  Day  constitute  a  contract  binding  on  the  Government. 

5.  We  do  not  deem  it  necessary  to  again  recite  the  testimony,  yet  it 
seems  clear  that  no  agreement  was  ever  entered  into  by  which  the 
Government  promised  to  award  the  claimant  sufficient  contracts  for  a 
sufficient  length  of  time  so  that  the  claimant  could  consume  or  in 
any  way  pay  for  the  raw  material  which  it  purchased.  When  Maj. 
Day  told  the  representative  of  the  claimant  company  that  the  Gov- 
ernment would  require  the  use  of  the  claimant's  plant  and  that  the 
claimant  should  put  itself  in  line  to  be  ready  to  make  other  shells  for 
the  Government  and  to  do  each  and  every  thing  necessary  to  continue 
to  do  this  class  of  work,  he  did  not  specify  what  the  claimant  should 
do  nor  did  he  attempt  to  direct  the  claimant  to  make  specific  pur- 
chases ;  neither  did  he  specify  the  material,  price,  or  duration  of  these 
future  orders,  except  that  he  told  the  claimant  that  the  Government 
expected  it  to  continue  in  the  production  as  long  as  the  war  lasted. 
The  essentials  of  a  contract  were  not  agreed  upon  and  no  agent  of 
the  Government  having  authority  to  contract  ever  promised  to  re- 
imburse for  the  expenses  it  had  been  put  to. 
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6.  The  evidence  shows  that  the  claimant's  supply  of  raw  material 
was  low  and  that  such  material  had  to  be  obtained  at  least  60  days  in 
advance  before  the  contractor  could  get  it,  and  that  it  was  not  prac- 
tical for  the  contractor  to  get  materials  for  a  shell  contract  after  re- 
ceiving the  written  order.  There  was  also  evidence  that  no  steel 
company  even  now  can  continue  in  production  of  steel  without  ac- 
quiring the  raw  materials  in  advance,  and,  of  course,  this  condition 
was  intensified  in  1918 ;  so  it  was  only  natural  and  a  matter  of  good 
business  risk  for  the  contractor  to  keep  his  supply  of  raw  materials 
up  if  he  expected  to  get  contracts.  In  this  case  the  contractor  ex- 
pected more  contracts  and  was  making  itself  ready  therefor,  and 
when  the  war  ended  the  claimant's  future  expected  orders  were  not 
forthcoming.  It  had  this  material  so  purchased  on  hand,  but  it  was 
a  business  risk  which  the  claimant  assumed  and  for  which  the  (jov- 
emment  under  the  facts  disclosed  in  this  case  is  not  responsible. 

It  seems  clear  from  the  facts  stated  in  paragraph  7  of  the  "  Find- 
ings of  fact "  that  the  claimant  did  not  purchase  all  or  even  a  sub- 
stantial part  of  the  material  and  equipment  for  which  it  now  seeks 
reimbursement  after  the  conference  in  August,  1918,  with  Lieut.  Col. 
Bruce  and  Maj.  Day,  but  that  much  of  the  material  was  purchased 
long  before  that  conference  took  place.  These  facts  are  perfectly 
consistent  with  the  conclusions  that  we  have  reached  that  the  claim- 
ant merely  purchased  the  raw  material  and  equipment  in  the  general 
conduct  of  its  business  and  in  the  exercise  of  sound  business  judgment 
to  keep  its  factory  supplied  so  that  it  could  accept  future  business  of 
whatever  character  was  offered. 

7.  It  is  the  opinion  of  the  Board  that  the  statements  as  made  by 
the  Government  agents  in  this  case  were  too  vague  and  indefinite  to 
constitute  an  agreement. 

8.  In  support  of  the  conclusions  we  have  reached  we  refer  to  the 
following  decisions  of  this  Board : 

9.  In  the  Massillon  Steel  Casting  Co.,  claim  No.  1780,  this  Board 
decided  that  where  an  agent  of  the  Government  asked  a  manufacturer 
to  increase  its  facilities  and  purchase  raw  materials  so  as  to  be  able 
to  take  up  future  orders  but  that  agent  does  not  specify  the  amount 
of  material,  price,  or  duration  of  such  future  orders,  such  requests 
were  too  vague  and  indefinite  to  constitute  an  agreement  under  the 
act  of  March  2, 1919. 

10.  In  the  case  of  the  Donner  Steel  Co.,  claims  Mos.  746  and  747, 
(Tovernment  agents  urged  the  claimant  company  to  use  its  best  efforts 
to  increase  its  tonnage  of  projectile  steel  and  to  get  as  much  raw 
material  ahead  as  it  could  so  that  claimant  could  keep  the  forging 
plants  going.  Also  the  manufacturer  was  told  that  the  Government 
would  use  its  capacity  as  long  as  the  war  lasted.    This  Board  held 
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that  such  statements  do  not  constitute  an  agreement  within  the  provi- 
sions of  the  act  of  March  2, 1919. 

11.  This  Board  has  repeatedly  held  that  mere  urgings  and  requests 
hj  Government  agents  upon  manufacturers  to  increase  their  facilities 
and  to  keep  a  supply  of  raw  materials  on  hand  in  contemplation  of 
future  orders  and  without  specifying  the  amount  of  the  material, 
price,  or  duration  of  these  orders  are  too  vague  and  indefinite  to 
constitute  an  agreement  under  the  provisions  of  the  act  of  March  2, 
1919. 

In  the  case  of  the  Bourn  Rubber  Co.,  No.  639  (2  Dec.  Bd.  Cont. 
Adj.,  235)  the  holding  of  this  Board,  as  shown  by  the  syllabus,  was 
as  follows : 

"The  constant  urging  on  the  part  of  officers  of  the  Government 
of  claimant  to  increase  its  production  of  rubber  boots  from  the 
spring  of  1918  to  September,  1918,  when  claimant  was  informed 
that  the  requirements  of  the  Government  were  to  be  5,000,000  pairs 
of  boots  delivered  before  July  1,  1919,  and  that  the  rubber  compa- 
nies would  be  expected  to  increase  their  production  in  order  to  meet 
these  greatly  enlarged  requirements  of  the  Government,  do  not  con- 
stitute a  state  of  facts  from  which  an  agreement  may  be  implied 
to  reimburse  claimant  for  the  cost  of  any  increase  in  its  facilities, 
even  if  it  be  conceded  that  the  Government  officers  knew  that  it 
would  not  be  possible  for  claimant  to  increase  its  production  to  meet 
the  requirements  of  the  Government  unless  the  facilities  of  the 
claimant  were  greatly  increased. 

"A  claimant  is  not  entitled  to  reimbursement  for  expenditures  made 
or  obligations  incurred  in  anticipation  of  future  contracts." 

12.  We  are  therefore  of  the  opinion  in  this  case  that  the  state- 
ments made  by  the  Government  agents  to  the  claimant  were  toa 
vague  and  indefinite  to  constitute  an  agreement  which  the  Secre- 
tary of  War  is  authorized  to  adjust  under  the  act  of  March  2,  1919. 

13.  For  the  reasons  stated  the  relief  prayed  for  be  and  the  same 
is  hereby  denied. 

Col.  Delafield  and  Mr.  Hendon  concurring. 
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June  9, 1920. 
Case  No.  Sales  BCA— 2. 

In  re  CLADC  OF  CLASSIC  MILLS  (INC.). 

1.  JimiSDICTIOH^BREACH  OF  WABRAKTY  OF  aiTALITY.^Where  tlie  Got- 
enunent  Bells  goods  at  public  auction  by  sample  and  the  auction  oata- 
loirnes  require  tbe  goods  to  be  removed  from  the  Government  warehonse 
in  80  days  from  date  of  sale  and  claimant's  bid  is  accepted  by  letter 
from  dnly  authorized  agents  of  the  Quartermaster  General's  Depart- 
ment, the  contract  is  an  informal  one  since  the  Quartermaster  General 
has  prescribed  no  regulations  for  the  sale  of  surplus  property  under 
section  6853by  Compiled  Statutes,  and  if  the  goods  sold  do  not  comply 
with  the  sample  or  with  the  description  in  the  catalogue  and  claimant 
has  put  it  out  of  its  power  to  rescind  and  return  the  goods,  claimant, 
if  it  has  a  remedy  against  the  Government,  must  pursue  it  outside 
of  the  War  Department  as  the  Secretary  of  War  has  no  Jurisdiction  to 
adjust  a  claim  for  unliquidated  damages  on  account  of  a  breach  of  war- 
ranty by  the  Government,  under  an  informal  contract  not  within  the 
provisions  of  the  act  of  March  8,  1919. 

S.  CLAIM  AND  DSCISIOH.-^laim  for  $1,909.51  for  unliquidated  damages 
under  General  Order  108,  for  breach  of  warranty  by  the  Government  in 
the  sale  of  brown  osnaburg.  Held,  the  Secretary  of  War  has  no  Juris- 
diction. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

This  is  a  claim  under  G.  0. 103  to  adjust  a  dispute  under  the  terms 
of  a  contract  between  the  claimant,  the  Classic  Mills  (Inc.)  and  the 
Surplus  Property  Division,  Office  of  the  Director  of  Purchase  and 
Storage,  by  the  terms  of  which  the  Government  sold  brown  osnaburg. 
This  claim  was  received  by  this  Board  from  the  Surplus  Property 
Division,  Office  of  the  Director  of  Purchase  and  Storage,  for  an  ad- 
justment of  this  dispute. 

FINDINGS  or  TACT. 

1.  On  July  30,  1919,  at  a  public  auction  at  the  Manhattan  Opera 
House,  New  York  City,  N.  Y.,  claimant  purchased  lot  No.  74,  which 
was  listed  in  the  letter  of  acceptance  of  bid  for  surplus  property  dated 
August  19,  1919,  sale  No.  3532,  which  was  issued  to  claimant  by  the 
Surplus  Property  Division,  as  follows : 

"  Osnaburg,  brown,  28''  8  oz,  42x29,  93,147  yds.  at  a  unit  price  of 
20J^,  total  price,  $19  095.14." 
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2.  This  material  was  purchased  upon  the  faith  of  a  sample  dis- 
played at  the  auction  of  July  30, 1919,  which  sample  was  first  quality 
goods.  It  was  purchased  at  20i  cents  per  yard  and  delivered  to  claim- 
ant about  the  1st  of  December,  1919.  The  auction  catalogue  stated 
among  the  conditions  of  the  sale  that  goods  "  must  be  removed  from 
the  Government  warehouse  within  30  days." 

3.  Upon  receipt  of  the  material  by  claimant,  two  bales  (about  3,0(K) 
yards)  were  shipped  to  Hudson  Parker  (Ltd.),  Canada,  who  im- 
mediately complained  to  claimant  about  the  condition  of  the  material 
and  asked  that  an  adjustment  be  made.  Claimant  immediately  in- 
spected the  material  in  their  warehouse  and  found  that  the  goods 
were  "  streaky." 

4.  Upon  discovery  of  the  defects  in  the  goods  claimant  wrote  on 
December  24,  1919,  to  Mr.  M.  B.  Cole,  Surplus  Property  Division, 
Washington,  D.  C,  that  the  brown  osnaburg  bought  from  sample  as 
tirst  quality  goods  at  auction  of  July  30,  were  streaky  and  that  their 
customers  had  complained. 

5.  On  February  11,  1920,  this  material  was  examined  by  Mr. 
David  D.  Davis,  inspector  of  textiles.  Quartermaster  Corps,  at  the 
warehouse  of  the  Classic  Mills,  Eighteenth  Street,  New  York  City, 
and  was  found  to  be  "  seconds  in  dyeing." 

6.  On  March  15, 1920,  Col.  Purcell,  Chief  of  the  Surplus  Property 
Division,  wrote  claimant  that  due  to  the  condition  of  the  goods  hi? 
office  was  prepared  to  recommend  to  the  Claims  Board  a  refund 
equal  to  10  per  cent  of  the  original  purchase  price  if  claimant  would 
accept  same.  On  March  18  claimant  replied  stating  that  such  an 
adjustment  would  be  satisfactory. 

7.  Claimant  states  that  prior  to  the  receipt  of  the  letter  of  March 
15,  1920,  it  had  held  the  remainder  of  the  material  in  its  warehouse, 
but  upon  receipt  of  this  letter  the  matter  was  considered  closed  and 
the  goods  disposed  of  as  seconds. 

DECISION. 

1.  It  is  the  opinion  of  this  Board  that  the  Government  has  not 
complied  with  the  terms  of  its  contract  but  has  delivered  osnaburg 
of  second  quality  instead  of  first  quality  as  offered  and  purchased 
bj'  claimant  at  the  auction  sale  of  July  30,  1919. 

2.  Claimant  had  the  privilege  of  refusing  to  accept  the  material 
or  of  returning  it  to  the  Government  and  thereupon  rescind  the 
contract  entirely.  The  claimant  did  not  choose  to  repudiate  the 
contract  altogether  but  accepted  the  property  as  satisfying  the  con- 
tract  in  part  and  now  seeks  to  recover  damages  for  the  defect. 
Claimant  has  not  and  can  not  now  offer  to  rescind  because  he  dis- 


Digitized  by  VjOOQIC 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  133 

jwsed  of  the  property  and  now  claims  damages  for  breach  of  the 
contract  by  the  Government. 

3.  No  regulations  covering  the  form  of  contracts  for  the  sale  of 
surplus  property  have  been  prescribed  by  the  Quartermaster  General 
pursuant  to  section  6853b,  Compiled  Statutes.  This  contract  is, 
therefore,  not  a  contract  within  the  exceptions  to  section  3744, 
Kevised  Statutes,  but  is  an  informal  contract. 

4.  It  is  the  opinion  of  this  Board  that  the  Secretary  of  War  has 
no  authority  to  adjust  a  claim  for  damages  based  upon  a  breach  by 
the  Government  to  an  informal  contract  not  coming  within  the  pro» 
visions  of  the  act  of  March  2, 1919. 

5.  This  Board  is,  therefore,  without  authority  to  grant  relief 
sought  by  claimant.    The  claim  is  accordingly  denied. 

DISPOSITION. 

The  War  Department  Board  of  Contract  Adjustment  transmits 
its  decision  to  the  Surplus  Property  Division,  Office  of  the  Director 
of  Purchase  and  Storage. 

Col.  Delafield  and  Mr.  Tabb  concurring. 
34118— 21— VOL  6 ^10 
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Case  No.  2638. 

In  re  CLAIM  OF  FORD  KOTOR  CO. 

1.  JU&ISPICTIOH.-^Rendering  an  itemised  bill  or  iiiYOice  to  the  Bureau  of 

Aircraft  Prodnction  prior  to  June  30,  1919,  is  a  sufflcient  presentatioiL 
of  a  claim  under  the  act  of  March  2,  1919. 

2.  IMPBOFEB  BEDTTCTION. — ^Where  the  claimant  was  eng^agred  in  the  manu- 

facture of  5,000  Liberty  motors  under  a  cost-plus  contract,  and  fur- 
nished the  OoYcmment  a  larg^e  number  of  spare  parts,  it  was  improper 
to  deduct  the  yalue  of  the  spare  parts  from  the  amount  awarded  claim- 
ant on  a  settlement  of  the  contract,  and  claimant  is  entitled  to  be  paid 
therefor. 

3.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  $7,- 

989.93  for  spare  motor  parts.     Held,  claimant  entitled  to  recoTer. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

This  claim  originally  arose  under  the  act  of  March  2, 1919.  State- 
ment of  claim.  Form  B,  was  filed  for  $4,790.88  by  reason  of  an  agree- 
ment alleged  to  have  been  entered  into  between  the  United  States 
and  claimant  on  or  about  September  6,  1918.  The  original  claim 
bore  this  Board's  No.  150-C-1618.  A  hearing  was  held  thereon  and 
a  decision  rendered  December  2,  1919,  holding  that  an  agreement 
existed  as  alleged  in  the  statement  of  claim. 

Under  the  head  of  "  Disposition  "  it  is  stated  in  that  decision  that 
"the  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board  of  the  Director  of  Purchase  for  appropriate 
action."  The  designation  of  the  bureau  board  is  apparently  an  in- 
advertence, as  the  agreement  found  was  with  the  Bureau  of  Air 
Craft  Production,  and  it  appears  from  the  subsequent  proceedings 
that  the  decision  of  this  Board  was  actually  transmitted  to  Claims 
Board,  Air  Service,  and  acted  upon  by  it. 

Claims  Board,  Air  Service,  disallowed  two  items  of  the  claim  as 
not  included  in  the  findings  of  the  Board  of  Contract  Adjustment. 
The  total  amount  claimed  in  respect  of  these  items  was  $3,561.68. 
On  March  13,  1920,  Claims  Board,  Air  Service,  ordered  that  an 
award  be  issued  claimant  in  the  sum  of  $3,849.98.  Claimant  de- 
clined to  accept  this  award  and  appeals  to  this  Board  upon  a  new 
petition,  verified  May  16,  1920.  In  said  petition,  in  addition  to  its 
original  claim  of  $4,790,  it  makes  claim  for  the  further  sum  of 
$3,199.05  for  additional  Liberty  engine  parts  which  it  alleges  were 
134 
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omitted  from  its  former  statement  of  claim  through  inadvertence. 
The  total  for  which  claim  is  now  made  is^  accordingly,  $7,989.93. 

Claimant  relies  for  compliance  with  the  provision  of  the  act  of 
March  2,  1919,  requiring  the  presentation  of  claims  based  upon 
agreements  not  executed  in  accordance  with  law  before  Jime  30  of 
that  year  upon  an  itemized  invoice  for  the  full  sum  of  $7,989.93  ren- 
dered to  the  Bureau  of  Aircraft  Production  April  3,  1919. 

A  hearing  was  held  May  19, 1920. 

FINDINGS  OF  FACT  AND  DECISION. 

1.  At  the  times  herein  mentioned  prior  to  November  12,  1918, 
claimant  was  a  corporation  organized  and  existing  under  the  laws 
of  Michigan.  It  has  since  been  reiucorporated  or  reorganized  under 
the  laws  of  Delaware. 

2.  In  September,  1918,  claimant  was  engaged  in  the  performance 
of  a  contract  with  the  Bureau  of  Aircraft  Production,  dated  Novem- 
ber 22,  1917,  for  five  thousand  12-cylinder  Liberty  engines.  This 
was  a  cost-plus  contract.  Other  manufacturers' at  or  in  the  neigh- 
borhood of  Detroit,  Mich.,  were  also  engaged  in  building  Liberty 
engines.  A  custom  had  grown  up  in  the  sales  section  of  the  Detroit 
district  office  of  the  Bureau  of  Aircraft  Production  by  which,  when 
certain  parts  were  needed  by  one  contractor  of  which  another  con- 
tractor had  on  hand  more  than  were  required  by  it  at  the  time,  the 
latter  would  be  directed  to  deliver  a  specified  number  of  such  parts 
to  the  former  or  to  the  district  office,  and  the  proper  charge  and 
credit  entries  were  made  upon  the  accounts  of  the  respective  con- 
tractors.   These  orders  were  frequently  given  over  the  telephone. 

3.  On  or  about  September  6, 1918,  claimant  received  an  order  over 
the  telephone  from  some  person  not  further  identified  in  the  Detroit 
district  office.  Board  of  Aircraft  Production,  to  deliver  to  it  certain 
Liberty  engine  parts.  Such  delivery  was  made  to  said  Detroit  dis- 
trict office  on  or  about  the  date  when  it  was  received.  A  receipt  for 
the  articles  so  delivered  was  signed  by  Harry  Scott,  an  employee  of 
the  Bureau  of  Aircraft  Production  in  charge  of  the  janitors  at  said 
Detroit  district  office.  Said  receipt  described  the  articles  by  symbol 
numbers  and  the  number  of  each  of  said  parts  included  in  the  order. 
The  material  portions  of  said  receipt  will  be  found  in  the  second  col- 
umn of  the  schedule  annexed  hereunto.  This  order  was  designated  by 
claimant  upon  its  books  and  records  as  "  Direct  sale  No.  57721." 

4.  Claimant  was  informed  that  a  requisition  for  the  articles  men- 
tioned would  be  issued.  Such  a  requisition  was  prepared  and  num« 
bered  7167,  but  before  it  was  issued  certain  parts  were  returned  to 
claimant,  having  been  rejected.  The  requisition  was  therefore  marked 
"  canceled  ^  and  was  never  issued. 
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5.  A  receipt  for  the  parts  so  returned  was  given  by  claimant.  Upon 
the  hearing  of  the  former  claim  (No.  1618)  a  photographic  copy  of 
this  receipt  was  produced.  Neither  the  original  receipt  nor  this  nor 
any  other  copy  could  be  found  at  the  date  of  the  hearing  on  May  19, 
1920,  but  it  is  stated  in  paragraph  2  of  the  decision  of  this  Board  in 
case  No.  1618  that  said  receipt  read  as  follows : 

15225.  Conn.,  red,  plain  end 108 

13441.  O.  K.  Fude. 

13422.  Conn.,  red  bolts 216 

13251  1^283.  Conn.,  red  nuts 216 

13227.  Caps 108 

8007.  Bushing 108 

Received  from  Bureau  of  Aircraft  18  sets  of  rods,  plain  end  and  asst. 

Ford  Motor, 
R.  C.  Walker. 

It  appears  from  the  testimony  that  this  receipt  bears  no  date. 

6.  At  the  date  of  the  order  above  set  forth,  September  6,  1918, 
the  prices  of  the  various  parts  therein  comprised  had  not  been  fixed. 
Prices  were  fixed  thereafter  and  at  such  prices  the  value  of  the 
articles  returned  as  set  forth  in  the  last  preceding  finding  was 
$3,199.05. 

7.  The  parts  so  returned  were  afterwards  incorporated  by  claim- 
ant into  Liberty  engines  which  were  accepted  by  the  Government. 

8.  T^ieut.  Guy  George  Gabrielson,  Air  Service  (Aircraft  Pro- 
duction), was  stationed  at  claimant's  plant,  Highland  Park,  Mich., 
from  July  3,  1918,  until  May  28,  1919,  as  plant  accounting  officer. 
As  such  officer  he  prepared  the  settlement  of  the  contract  for  6,000 
Liberty  motors  mentioned  in  finding  2  hereof.  Upon  such  settlement 
he  deducted  the  sum  of  $7,989.93,  designated  as  "direct  sale  No. 
57721  "  as  not  involved  or  included  in  that  contract. 

9.  Claims  Board,  Air  Service,  awarded  claimant  upon  the  de- 
cision of  this  Board  the  sum  of  $3,561.68.  The  items  for  which 
this  award  was  made  will  be  found  in  the  first  column  of  the 
schedule  hereto  annexed.  From  a  memorandum  of  First  Lieut. 
John  R.  Wheeler,  Air  Service  (Aircraft  Production),  a  member  of 
said  Air  Service  Claims  Board,  it  appears  that  the  following  items 
were  disallowed  as  not  included  in  the  finding  of  the  Board  of  Con- 
tract Adjustment: 

No.  432.  14284C/Rfork  and  bolt  nut $48.20 

No.  108.  13440  C/R  forked  end  and  bush  asst 3,518.48 

Total 3,  561. 68 

10.  For  purposes  of  comparison,  a  schedule  is  annexed  hereto 
showing  by  quantities  and  symbol  numbers  in  the  first  or  left-hand 
column,  the  articles  for  which  award  was  made  by  Air  Service 
Claims  Board ;  in  the  second  or  middle  column,  the  articles  receipt 
for  by  Harry  Scott  as  set  forth  in  finding  3  hereof,  and  in  the  third 
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or  right-hand  column,  the  articles  billed  the  Bureau  of  Aircraft 
Production  by  claimant  in  its  invoice  of  April  3,  1919.  This  last 
invoice  bears  the  O.  K.  of  Lieut.  Gabrielson  as  to  correctness  of 
prices. 

11.  As  will  appear  from  the  schedule,  there  are  discrepancies  be- 
tween the  Scott  receipt  and  the  invoice  as  regards  symbol  numbers. 
The  total  number  of  parts,  however,  is  the  same  in  both  papers — 
2,640.  The  number  of  parts  for  which  award  was  made  by  Air  Serv- 
ice Claims  Board  is  1,884.  This  excludes  those  parts  returned  to 
claimant  as  evidenced  by  the  receipt  now  lost  but  which  was  before 
the  Board  upon  the  hearing  of  the  original  claim,  and  is  set  forth 
in  paragraph  2  of  its  decision  (in  finding  5  hereof).  According  to 
this  receipt,  the  parts  so  returned  were  766  in  number,  which  makes 
up  the  same  total  of  2,640.  The  discrepancy  in  the  symbol  numbers 
is  seemingly  accounted  for  by  the  fact  that  when  two  or  more  parts 
were  assembled  a  new  symbol  number  was  given  to  the  article  result- 
ing therefrom. 

12.  It  therefore  appears  that  on  or  about  September  6,  1918, 
claimant  by  direction  of  the  Government  furnished  it  2,640  Liberty 
motor  parts,  of  which  756  were  thereafter  returned,  the  remaining 
1,884  being  retained  and  used  by  the  Bureau  of  Air*.'raft  Produc- 
tion. The  766  parts  returned  were  subsequently  incorporated  in 
Liberty  motors,  which  the  Government  accepted. 

L^pon  the  settlement  of  the  contract  for  8,000  Liberty  motors  the 
value  of  the  entire  2,640  parts,  being  the  sum  of  $7,989.93,  was  de- 
ducted from  the  amount  awarded  claimant  upon  the  settlement  of 
that  contract.  Claimant,  therefore,  has  never  been  paid  for  nny 
of  the  2,640  parts  which  are  the  subject  of  its  present  claim,  and 
which  the  evidence  shows  it  supplied  the  Government  either  as  sep- 
arate parts  or  as  combined  parts  of  completed  engines. 

13.  The  rendering  by  claimant  on  April  3,  1919,  of  the  itemized 
invoice  for  $7,989.93  to  the  Bureau  of  Aircraft  Production  was  a 
presentation  of  its  claim  within  the  act,  and  its  evidence  establishes 
that  the  omission  of  $3,199.06  from  its  previous  notice  of  claim. 
No.  1618,  was  inadvertent. 

14.  This  Board,  therefore,  finds  and  decides  that  claimant  is  en- 
titled to  the  full  sum  of  $7,898.93,  for  which  it  now  makes  claim. 

DisFOsrnoN. 

The  Board  of  Contract  Adjustmwit  hereby  transmits  its  decision 
to  Claims  Board,  Air  Service,  for  appropriate  action  in  accordance 
therewith. 

CoL  Delafield  and  Capt.  Morgan  concurring. 
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Case  No.  2741. 

In  re  CLAIM  OV  THE  YITBOCELL  00. 

1.  BELEASE.   COHCXirSXYEHESS  OV  AWABD--1I3STAXE.— Where  a   Claims 

Board  has  made  an  award  which  was  approved  and  accepted  by  claimant 
in  full  settlement  of  its  formal  contract,  and  it  has  been  paid  in  accord- 
ance therewith,  and  there  is  no  evidence  of  a  mntnal  mistake  or  of 
fraud,  the  award  and  settlement  are  final,  and  claimant  is  entitled  to  no 
further  compensation  under  said  contract. 

2,  CLAIM.  AND  DECISION.— Claim  for  f8,187.06  for  an  additional  allowance 

under  the  contract,  which  has  been  settled  by  statutory  award.  Held, 
claimant  not  entitled  to  recover. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACJT. 

The  Board  finds  the  following  to  be  the  facts  : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Chemical 
Warfare  Service  disallowing  a  claim  for  $9,137.05  alleged  by 
claimant  to  have  been  erroneously  omitted  in  its  original  settlement 
claim. 

2.  Under  date  of  September  14,  1918,  a  formal  contract  No. 
GD-1693  was  entered  into  between  the  Government,  acting  through 
Arthur  L.  Besse,  lieutenant  colonel.  Chemical  Warfare  Service  and 
the  Vitrocell  Co.,  Columbus,  Ohio,  but  said  contract  not  having  been 
approved  until  after  November  12,  1918,  was  treated  by  the  Claims 
Board  as  an  informal  contract.  This  contract  was  for  the  manu- 
facture of  1,000,000  three-ply  lenses  at  $0,154  each,  delivery  to  begin 
not  later  than  the  week  ending  September  21,  1918,  and  at  the  rate 
of  75,000  lenses  per  week  until  completion. 

3.  The  contractor  made  partial  delivery  of  the  lenses  and  had  on 
hand  raw  material  and  partly  finished  products  when  production 
was  suspended  shortly  after  the  armistice. 

4.  Under  date  of  April  22, 1919,  the  contractor  filed  a  statement  of 
claim  on  Form  A  based  on  contract  No.  GD-1693  for  the  1,000,000 
three-ply  lenses  at  a  price  of  $154,000. 

5.  The  Claims  Board,  Chemical  Warfare  Service  under  date  of 
May  21,  1919,  made  an  award  No.  GD-64A  to  claimant  in  the  sum 
of  $40,972.88,  which  amount  was  approved  and  accepted  by  the 
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claimant  in  full  adjustment,  payment  and  discharge  of  the  said 
agreement.    This  award  was  paid  in  full  in  June,  1919. 

6.  The  instant  claim  was  filed  April  7,  1920,  with  the  Claims 
Board,  Chemical  Warfare  Service  and  is  a  supplemental  claim  for 
alleged  expenses  incurred  during  the  period  between  suspension  and 
settlement  under  the  award  and  is  itemized  as  follows : 

1.  Interest  on  total  amount  claimed,  6  per  cent  of  $39,241.99,  for  6 

months $1, 177. 26 

2.  Traveling  expenses 712.66 

3.  Telephone  and  telegiams 7.76 

4.  Office  salaries,  Nov.  15,  1918,  to  Mar.  1,  1919  (Incurred  pending 

readjustment  from  100  per  cent  war  basis  to  peace  basis) 2, 900.00 

5.  Factory  expenses,  Dec.  1,  1918,  to  Mar.  1,  1919  (incurred  pending 

readjustment  from  100  per  cent  war  basis  to  peace  basis) 872.92 

6.  Interest,  overdue  accounts,  notes  payable,  and  trade  acceptances—        515. 56 

7.  Office  rent  for  3  months,  December,  January,  and  February  (in- 

curred pending  readjustment  from  100  per  cent  war  basis  to 

peace   basis) 75. 00 

S.  I^pral  expense 2,875.89 

Total 9. 137.  05 

7,  The  claimant  in  its  brief  to  the  Board  of  Contract  Adjustment 
comments  as  follows  on  the  foregoing  items : 

"First.  The  item  of  interest  in  the  amount  of  $1,177.26  is  interest 
at  the  rate  of  six  (6)  per  cent  on  $39,241,99,  the  amount  allowed 
in  settlement  for  a  period  of  six  months,  being  from  the  date  of  the 
filing:  of  the  claim  until  the  allowance  thereof. 

"  Second.  The  item  of  $712.66  refers  to  traveling  expenses  incurred 
in  making  trips  necessary  in  the  settlement  of  the  claim. 

"Third.  The  item  of  $7.66  refers  to  expenses  incurred  for  tele- 
phone calls  and  telegrams  which  were  necessary  in  the  settlement 
of  said  claim. 

"Fourth,  fifth,  seventh.  These  items  refer  to  expenses  incurred 
for  office  salaries,  factory  expenses,  and  office  rent,  respectively,  in- 
curred pending  readjustment  from  a  100  per  cent  war  basis  to  a 
peace  basis. 

"Sixth.  This  item  refers  to  interest  on  overdue  accounts,  notes 
payable,  and  trade  acceptances,  which  said  interest  was  sustained  by 
virtue  of  the  delay  in  settlement  on  the  part  of  the  Government. 

"  Eighth.  This  item  refers  to  legal  expenses  sustained  in  respect 
to  claimant's  claim." 

8.  The  Claims  Board,  Chemical  Warfare  Service,  disallowed  the 
;laim  for  the  following  reasons : 

1.  Because  the  claimant  accepted  full  payment  and  released  the 
Government  from  all  obligations  under  its  contract  by  accepting  an 
award  for  $40,972.88. 

2.  Because  the  items  for  which  the  claimant  is  filing  claim  are  not 
properly  chargeable  to  the  Government  under  its  contract. 

3.  Because  these  items  are  outside  any  contract  or  settlement  with 
the  Vitrocell  Co.  and  there  is  no  justification  for  their  claim.  Such 
items  as  they  claim  compensation  for  would  be  included  in  general 
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office  expense  and  would  be  covered  by  overhead  allowed  in 
award.  The  overhead  allowed  in  its  award  was  unusually  large* 
ranging  from  193  per  cent  to  238.6  per  cent  on  uncompleted  material. 

DECISION. 

1.  The  claimant  has  accepted  full  payment  and  released  the  Grov- 
emment  from  all  obligations  under  the  contract  by  accepting  the 
statutory  award  GD-54A,  dated  May  21,  1919 ;  the  Government  has 
paid  the  $40,972.88  agreed  upon,  and  there  being  nothing  further 
to  be  done  by  either  the  contractor  or  the  Government  the  contract 
is  terminated,  and  the  Secretary  of  War  has  no  jurisdiction. 

2.  The  Board  is  further  of  the  opinion  that  there  was  no  mutual 
mistake  of  fact,  such  as  would  justify  a  court  of  equity  in  re-forming 
the  statutory  award,  and  such  being  the  case  the  Secretary  of  War 
can  not  do  so. 

3.  For  the  reasons  supra  relief  must,  therefore,  be  denied. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Hopkins  concurring. 
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June  9,  1920. 
Case  ITo.  Sales  B.  C.  A.  7. 

In  re  CLAIM  OP  CHARLES  COHEN. 

1.  JimiBBICTIOH. — The  Secretary  of  War  has  no  authority  to  adjust  a  olaim 

for  damagres  based  upon  the  breach  of  an  informal  contract  made  after 
HoYcmber  12,  1918. 

2.  SALES — ACCEPTANCE — BESCI8SI0N. — Where  the  claimant  bougrht  g^oods 

from  the  OoYcmment  by  sample  and  description,  and  receives  the  g^oods 
and  retains  them  althougrh  they  do  not  come  up  to  sample,  sells  them 
and  suffers  no  damag^e,  can  not  have  a  rescission  of  the  contract. 
8.  CLAIM  AND  DECISION.— Claim  under  G.  0.  108  for  $8,287.06  on  breach  of 
contract  of  sale.    Held,  claimant  not  entitled  to  reoover. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

This  is  a  claim  arising  under  G.  O.  103  to  adjust  a  dispute  under 
the  terms  of  a  contract  between  the  claimant  and  the  Surplus  Prop- 
ert}^  Division,  Office  of  the  Director  of  Purchase  and  Storage,  by 
the  terms  of  which  the  Government  sold  certain  27- inch  .8-ounce 
bleached  duck.  This  claim  was  received  by  this  Board  from  the 
Surplus  Property  Division,  Office  of  the  Director  of  Purchase  and 
Storage,  for  an  adjustment  of  this  dispute. 

FINDINGS   or   FACT. 

1.  In  November,  1918,  claimant  called  on  Capt.  Benjamin  F. 
Falter,  Quartermaster  Corps,  in  the  office  of  the  Surplus  Property 
Division,  Washington,  D.  C,  and  was  offered  certain  duck.  Claim- 
ant inspected  the  Surplus  Property  Division  cards  on  which  the 
duck  was  listed  as  "  duck,  bleached,  27  inch,'  8  ounce,  40  by  28,'-  and 
was  shown  a  sample  of  the  duck. 

2.  Claimant  made  an  oral  offer  for  this  duck  and  a  letter  of  ac- 
ceptance of  bid  for  surplus  property,  dated  November  4,  1919,  sale 
No.  10564  Tex.,  was  issued  to  him  by  the  Surplus  Property  Division 
listing  the  material  as  follows:  "Duck,  bleached,  8  ounce,  27  inch; 
91,946  yards,  at  a  unit  price  of  26  cents;  total  price,  $23,905.96.'* 
This  letter  provided  that  the  goods  were  "  to  be  shipped  within  60 
days." 

3.  By  letter  of  January  5,  1920,  claimant  forwarded  to  the  Boston 
zone  supply  officer  a  certified  check  for  $23,905.96.  These  goods  were 
sold  by  claimant  to  his  customers  as  8-ounce  duck,  and  in  January 
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were  delivered  to  claimant's  customers  without  examination  by 
claimant.  Approximately  77,000  yards  were  sold  by  claimant  to 
M.  Braum  Co.,  of  New  York,  and  by  them  sold  to  Padin  Bros.,  New 
York,  for  export.  The  balance  of  approximately  15,000  yards  were 
sold  to  other  customers  for  export,  whose  names  claimant  was  imable 
to  furnish.  Padin  Bros,  complained  that  the  goods  weighed  less 
than  8  ounces. 

4.  At  claimant's  request  this  lot  of  approximately  77,000  yards 
was  inspected  on  February  25,  1920,  by  Fred  W.  Saw3'^er,  a  textile 
inspector  of  the  Xew  York  depot.  On  inspection  of  a  number  of 
swatches  of  this  duck  it  was  found  that  it  varied  in  weight  from 
6.81  to  6.93  ounces  per  linear  yard.  Claimant  stated  that  he  would 
accept  6.9  ounces  as  the  average  weight  of  this  duck. 

5.  The  entire  amount  of  money  paid  in  by  claimant  for  this  ma- 
terial is  held  in  a  special  deposit  account  by  the  office  of  the  zone 
supply  officer,  Boston,  Mass. 

6.  Claimant  testified  that  in  the  early  part  of  April,  1920,  he  was 
told  by  Lieut.  Plunkett,  the  then  contracting  officer  of  the  Surplus 
Property  Division,  Washington,  that  the  claim  had  been  passed 
upon  and  that  there  was  no  necessity  of  his  holding  the  goods.  It 
will  be  noted,  however,  that  the  goods  were  sold  and  delivered  by 
claimant  in  January.  Claimaijt  further  testified  that  the  entire 
quantity  of  duck  had  been  sold  for  export  and  had  actually  been 
exported. 

7.  Claimant  sold  as  8-ounce  duck  the  entire  quantity  purchased, 
has  received  payment  therefor,  and  has  neither  made  or  been  called 
upon  to  make  any  adjustment  with  customers  to  whom  he  sold  the 
duck.  Claimant  stated  that  he  is  not  basing  his  claim  upon  any 
loss  in  the  sale  of  the  goods  but  upon  the  fact  that  he  did  not  re- 
ceive what  he  had  purchased  and  that  he  would  not  have  paid  for 
the  goods  he  received  what  he  did  pay  for  them  as  8-ounce  duck. 

DEGISION. 

1.  It  is  the  opinion  of  this  Board  that  the  Government  has  not 
complied  with  the  terms  of  its  contract,  but  has  delivered  bleached 
duck  averaging  6.9  ounces  in  weight  instead  of  8  ounces  as  offered 
and  sold  the  claimant  by  the  letter  of  acceptance  of  bid  dated  No- 
vember 4,  1919. 

2.  Claimant  has  sold  the  entire  quantity  of  duck  and  it  has  been 
exported  by  his  customers. 

3.  Claimant  had  the  privilege  of  refusing  to  accept  the  duclc  or 
of  returning  it  to  the  Government  and  thereupon  rescind  the  contract 
entirely.    Claimant  did  not  choose  to  repudiate  the  contract  alto- 
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gether  but  accepted  the  property  as  satisfying  the  contract  in  part 
and  now  seeks  to  recover  damages  for  the  deficiency  in  weight. 
Claimant  has  not  and  can  not  now  offer  to  rescind  because  the 
material  has  been  sold  and  delivered  by  him  and  actually  exported 
and  now  claims  damages  for  breach  of  the  contract  by  the  Govern- 
ment. 

4.  No  regulations  covering  the  form  of  contracts  for  the  sale  of 
surplus  property  have  been  prescribed  by  the  Quartermaster  General 
pursuant  to  section  6853b,  Compiled  Statutes.  This  contract  is, 
therefore,  not*  a  contract  within  the  exceptions  to  section  3744, 
Revised  Statutes,  but  is  an  informal  contract. 

5.  It  is  the  opinion  of  the  Board  that  the  Secretary  of  War  has 
no  authority  to  adjust  a  claim  for  damages  based  upon  a  breach  by 
the  Government  of  an  informal  contract  not  coming  within  the  pro- 
visions of  the  act  of  March  2,  1919. 

6.  This  Board  is  therefore  without  authority  to  grant  the  relief 
nought  by  claimant.    The  claim  is  accordingly  denied. 

DISPOSITION. 

The  War  Department  Board  of  Contract  Adjustment  transmits 
its  decision  to  the  Surplus  Property  Division,  Office  of  the  Director 
of  Purchase  and  Storage. 

Col.  Delafield  and  Mr.  Tabb  concurring. 
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Case  No.  2436. 

In  re  CLAIM  OP  TBUSCOH  STESL  CO. 

1.  SITBCOHTBACTS — COMXITXEirTS. — Commltmeiits  to  subcontractors  by  the 

prime  contractor  are  items  of  cost  against  the  Oovernment  and  are 
allowable  when  they  come  within  what  the  subcontractor  might  reason- 
ably have  recoyered  against  the  prime  contractor  in  a  court  haring  Jur- 
isdiction and  this  includes  interest  and  storage  charges,  when  the  delay 
in  payment  and  deliyeries  was  the  result  of  Qoyernment  action;  but 
where  it  was  the  fault  of  the  prime  contractor  they  may  not  be  charged 
against  the  Ooyemment. 

2.  COMPBOiaSE — SETTLEXEHT. — Where  a  subcontract  was  suspended  and 

afterwards  reinstated  on  the  agreement  of  the  subcontractor  to  waive 
interest,  storage,  and  handling  charges,  such  charges  can  not  be  reooT- 
ered  from  the  Government  by  the  prime  contractor. 

3.  CLAIH  AND  DECISION.— Claim  under  the  act  of  Xarch  %,  1919,  for  $1,- 

277.49  interest  and  storage  charges.  Held,  claimant  not  entitled  to 
relief. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2, 1919.  No  formal  state- 
ment of  claim  has  been  filed,  bnt  the  claim  comes  before  this  Board 
on  appeal  from  a  decision  of  the  Claims  Board,  Construction  Di- 
vision, which  treated  it  as  a  class  A  claim. 

The  claim  involves  the  question  whether  charges  for  storage  han- 
dling and  interest  due  to  delays  in  the  performance  of  a  subcontract 
as  a  result  of  the  acts  of  the  Government  are  proper  cost  commit- 
ments to  be  allowed  a  prime  contractor  under  the  circumstances  iit 
this  case.  The  claim  is  presented  in  the  name  of  the  subcontractor. 
It  amoimts  practically,  however,  to  a  request  for  a  determination  of 
the  obligations  of  the  prime  contractor  to  the  subcontractor  in  the 
above  respects. 

STATEMENT  OF  FACTTfl. 

1.  On  the  7th  day  of  September,  1918,  the  United  States  Govern- 
ment, Construction  Division,  entered  into  a  formally  executed  con- 
tract with  the  Fruin-Colnon  Contracting  Co.,  of  St.  Louis,  to  fur- 
nish in  the  shortest  possible  time  labor,  material,  tools,  machinery,, 
equipment,  facilities,  and  supplies  and  do  all  things  necessary  for  the 
construction  and  completion  of  the  enlargement  of  a  plant  for  manu- 
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facturing  240-milliineter  shells  on  property  of  the  Scullin  Steel  Co. 
leased  to  the  Laclede  Gas  Light  Co. 

Article  II  of  said  contract  provides  as  follows : 

^^Co8t  of  work, — ^The  contractor  shall  be  reimbursed  in  the  manner 
hereinafter  described  for  such  expenditures  in  the  performance  of 
said  work  as  may  be  approved  or  ratified  by  the  contracting  officer 
and  as  are  included  in  the  following  items." 

"(6)  All  subcontracts  made  in  accordance  with  the  provisions  of 
this  agreement." 

2.  For  certain  steel  sash  required  by  the  Fruin-Colnon  Co.  for 
performing  the  above  contract  with  the  Government  the  claimant 
<x)mpany  submitted  bids  acceptable  to  that  company.  On  October 
i29,  1918,  the  Construction  Division,  through  B.  C.  Marshall,  jr., 
brigadier  general,  United  States  Army,  by  C.  M.  Foster,  captain, 
Quartermaster  Corps,  issued  a  proxy-signed  requisition  order  No.  10, 
directed  to  the  claimant  company,  authorizing  and  directing  said 
company  to  proceed  with  the  immediate  production  of  steel  sash  for 
the  plant  of  the  said  Laclede  Gas  Light  Co.  The  requisition  order 
recited  that  the  price  quoted  is  to  be  f.  o.  b.  Youngstown,  Ohio, 
on  settlement  terms  of  "  30  days  net."  It  further  recited  "  Confirma- 
tion and  payment  of  this  order  will  be  made  by  Fruin-Colnon  Con- 
tracting Co."  and  directed  that  the  material  be  consigned  to  the 
United  States  constructing  quartermaster,  Laclede  Gas  Light  Plant, 
account  Fruin-Colnon  Contracting  Co.  The  Fruin-Colnon  Co.  con- 
firmed this  order,  and  the  claimant  company  immediately  began  the 
manufacture  of  materials  called  for  in  said  requisition. 

3.  On  December  2,  1918,  the  Construction  Division  wired  the 
claimant  "  to  suspend  all  action  and  make  no  further  shipments  on 
said  requisition  order  No.  10,  dated  October  29,  1918." 

The  claimant,  however,  feeling  that  the  manufacturer  of  the 
material  had  progressed  so  far  that  it  was  impracticable  to  suspend 
operations,  completed  its  manufacture. 

4.  Negotiations  then  began  between  claimant  and  the  Construc- 
tion Division  to  adjust  their  actual  obligations,  whatever  these  might 
be,  and  continued  until  «Tune  12,  1919,  when  claimant  telegraphed 
the  Construction  Division  as  follows : 

"To  secure  quick  riddance  of  this  chestnut  we  will,  if  settled  at 
once,  waive  interest,  storage,  and  handling  charges,  credit  manufac- 
turing cost  millions,  hardware  and  operators,  as  per  proposition  of 
February  12,  and  allow  scrap  value  at  current  prices  less  cost  of  cut- 
ting to  scrap  or  ship  in  lieu  of  scrap  allowance." 

5.  On  July  1, 1919,  the  Construction  Division  decided  to  accept  the 
claimant's  proposition  contained  in  said  telegram  to  ship  the  material, 
and  wired  the  claimant  to  reinstate  the  requisition  of  October  29, 
1918.     A  reinstatement  order  was  then  issued  dated  July  1,  1919, 
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signed  R.  C.  Marshall,  jr.,  brigadier  general,  United  States  Army, 
in  charge  of  Construction  Division,  by  C.  M.  Foster,  major,  Quar- 
termaster Corps,  and  sent  to  claimant. 

6.  The  Fruin-Colnon  Contracting  Co.  then  confirmed  this  rein- 
stated requisition  order,  and  the  claimant  company  shipped  the  mate- 
rials and  received  full  payment  therefor,  on  August  25, 1919. 

7.  The  claim  is  presented  in  three  items.  The  first  item  is  for 
$107.04,  interest  on  $2,387.99.  The  latter  sum  represents  the  cost  of 
materials  shipped  by  the  claimant  on  November  12,  1918,  and  before 
notification  of  suspension  of  the  original  requisition  order  was  re- 
ceived. Payment  for  this  shipment  was  received  by  the  claimant  from 
the  Fruin-Colnon  Contracting  Co.  on  September  17,  1919.  Interest 
on  this  amount  is  claimed  from  December  12,  1918,  the  date  of  pay- 
ment called  for  in  the  suspended  original  requisition  order,  to  Sep- 
tember 17,  1919,  the  date  upon  which  payment  was  actually  made. 
Ihe  second  item  is  for  $872.82,  interest  on  the  $10,652.01  worth  of 
material  shipped  under  the  reinstated  order  of  July  1, 1919.  Interest 
on  this  item  is  claimed  from  February  1,  1919,  the  date  alleged  by 
claimant  upon  which  this  material  would  have  been  paid  for  if  the 
original  requisition  order  had  not  been  suspended  to  August  25, 1919, 
the  date  upon  which  payment  was  actually  made.  The  third  item 
is  for  storage  from  February  1,  1919,  to  July,  1919,  and  rehandling 
charges  on  five  carloads  of  material.  The  amount  of  the  item  for 
these  two  charges  is  $812.50.  The  claimant  was  paid  storage  and 
rehandling  charges  on  this  material  to  February  1,  1919.  This  item 
for  storage  and  rehandling  charges  is,  therefore,  made  to  run  from 
February  1,  1919,  until  July  21  and  26,  1919,  the  final  shipping  date 
of  said  five  carloads  of  material. 

8.  The  question  is  whether  the  above  items  of  claim  may  be  charged 
by  the  Fruin-Colnon  Contracting  Co.  as  cost  commitments.  The 
facts  in  the  case  are  not  disputed. 

DECISION. 

1.  Under  its  contract  of  September  7,  1918,  with  the  Fruin-Colnon 
Contracting  Co.,  the  Government  was  obligated  to  reimburse  the 
prime  contractor  for  the  actual  net  expenditures  incurred  un- 
der all  subcontracts  made  in  accordance  with  the  provisions  of 
said  prime  contract.  Claimant  was  a  subcontractor  of  the 
Fruin-Colnon  Contracting  Co.,  and  the  provisions  of  the  prime 
contract  in  this  respect  seem  broad  enough  to  cover  as  a 
cost  commitment  expenditures  such  as  these  claimed  herein  to  the 
extent  that  they  may  be  due  to  the  act  of  the  Government.  It  suffi- 
ciently appears  that  the  claimant  as  a  subcontractor  was  justified  in 
accepting  the  Government's  notice  of  December  2,  1918,  as  a  suspen- 
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sion  of  the  prime  contractor's  obligation  to  receive  shipments  from 
claimant  and  to  pay  for  them  in  30  days  and  of  claimant's  right  to 
ship  and  be  paid  in  30  days.  Claimant  should,  therefore,  not  be 
charged  with  unexpected  expense  which  its  prime  contractor  would 
not  have  inflicted  on  it  but  for  the  fault  of  the  Government  itself. 

2.  The  items  of  claim  in  this  case,  however,  do  not  seem  to  be 
referable  to  any  fault  on  the  part  of  the  Government.  Sincere  efforts 
on  both  sides  seem  to  have  been  made  after  the  suspension  order  of 
December  2  to  settle  all  differences,  and  as  a  result,  the  claimant  in 
the  telegram  of  June  12,  1919,  put  forward  two  propositions  for 
acceptance.  The  first  proposition  was  an  offer  to  settle  on  the  basis 
of  pending  but  uncompleted  negotiations  between  the  claimant  and 
the  Government.  The  second  was  to  ship  the  material.  The  Gt>vem- 
ment  chose  the  latter,  and  in  pursuant  thereto,  reinstated,  without 
change  of  terms,  the  original  requisition  order  of  October  29,  1918, 
by  a  reinstatement  order  of  July  1, 1918.  The  prime  contractor,  the 
Fruin-Colnon  Contracting  Co.,  duly  confirmed  this  reinstatement 
and  the  Government  was  relieved  thereby  of  any  direct  contractual 
relations  with  the  claimant. 

Under  the  order  as  reinstated,  the  Fruin-Colnon  Contracting  Co. 
was  obligated  to  the  claimant  to  make  a  30-day  settlement,  and  by 
accepting  the  reinstatement,  the  claimant  agreed  to  a  30-day  settle- 
ment. The  reinstatement  took  effect  on  July  1,  1919,  and  shipment 
of  the  material  was  made  by  claimant  on  July  21  and  26, 1919.  There 
is  no  evidence  to  show  why  the  shipments  were  not  made  earlier,  but 
the  delay  is  not  alleged  to  have  been  due  to  any  fault  of  the  Govern- 
ment. The  reinstatement  order  referred  claimant  to  the  Fruin-Col- 
non Contracting  Co.  for  payment,  and  when  the  claimant  accepted 
the  confirmation  of  this  order  by  the  Fruin-Colnon  Contracting  Co., 
it  agreed  to  look  to  it  for  payment. 

3.  Claimant  having  waived  interest,  storage,  and  handling  on  cer- 
tain conditions  and  having  accepted  the  substitution  of  the  prime  con- 
tractor as  the  party  to  whom  it  would  look  to  carry  out  these  condi- 
tions, can  not  resort  to  the  Government  if  thereafter,  through  no  fault 
of  the  Government,  the  prime  contractor  failed  to  carry  out  these 
conditions. 

4.  Under  these  circumstances  there  seems  to  be  no  reason  why  the 
prime  contractor  should  be  allowed  to  charge  as  items  of  cost  against 
the  Government  any  sums  which  it  may  be  compelled  to  pay  the 
claimant  as  a  result  of  the  prime  contractor's  default  in  this  respect. 

DISPOSITION. 


An  order  denying  relief  will  be  entered. 
Col.  Delafield  and  Mr.  Bowen  concurring. 
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June  9, 1920. 
Case  No.  2452. 

In  re  CLAIK  OF  J.  G.  WHITS  ENGnrEEBDrG  CO&PO&ATIOH. 

1.  COST-PLXrS    CONTBACT— EXPENSES    STrBSEaXTENT    TO    ABANBOnCEHT 

OF  WOBK. — ^A  contractor  under  a  cost-pins  contract  is  entitled  to  re- 
imbursement of  necessary  and  reasonable  expenses  incurred  for  salaries 
of  clerks  and  auditors  subsequent  to  abandonment  of  work  where  the 
work  was  suspended  by  the  QoTemment  under  a  clause  of  the  contract 
callinsr  for  certain  services  on  the  part  of  the  contractor  in  winding  up 
the  work.  This  contractual  risrht  can  not  be  taken  away  by  a  notice  of 
suspension  which  fixes  an  unreasonably  short  period  for  such  winding 
up  after  which  no  expenses  would  be  reimbursable. 

2.  SAKE. — ^Under  the  above  circumstances,  the  salaries  and  expenses  must  be 

directly  chargeable  to  the  work  in  question;  hence  the  expense  account 
of  an  employee  traveling  from  the  main  office  in  connection  with  settle- 
ment of  the  claim  can  not  be  allowed  as  an  item  of  cost  under  the  con- 
tract. 

3.  CLAIK  AND   DECISION. — Claim  for   |4,136.0a,   presented   under   General 

Order  103,  arising  from  a  validly  executed  contract  for  the  construction 
of  an  aeronautical  experiment  station  at  Langl^y  field,  Virginia.  Held, 
claimant  is  entitled  to  recover. 


Mr.  Williams  writing  the  opinion  of  the  Board. 


FINDING  OF  FACT. 


This  case  arises  under  General  Order  103,  War  Department,  1918, 
and  comes  to  this  Board  as  an  appeal  from  the  Air  Service  Claims 
Board  disallowing  items  aggregating  the  sum  of  $4,136.02  alleged  to 
have  been  expenditures  made  by  the  petitioner  in  performing  work 
under  a  cost-plus  contract  in  the  construction  of  an  aeronautical  ex- 
periment station  at  Langley  field,  in  the  vicinity  of  Hampton,  Va., 
for  which  disbursements,  it  is  alleged,  reimbursement  should  be 
made  by  the  Government  under  the  terms  of  the  contract  for  the 
work.     The  facts  and  circumstances  of  the  case  are  as  follows: 

1.  The  petitioner  was  operating  under  a  certain  cost-plus  contract 
dated  June  20,  1917,  for  the  construction  of  an  aeronautical  experi- 
ment station  at  Langley  field,  Virginia,  being  the  same  contract 
which  furnished  the  basis  for  the  items  claimed  and  discussed  in  a 
certain  decision  rendered  by  this  Board  in  case  No.  1932.  That  case 
had  reference  to  matters  of  expenditure  under  that  contract  arising 
during  the  progress  of  the  work  and  up  to  the  time  of  its  suspension 
on  August  3,  1918.  This  case  involves  certain  expenditures  made  by 
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the  petitioner  after  the  suspension  of  the  work  and  during  the  prog- 
ress of  winding  up.  It  is  pertinent  here  to  point  out  that  the  con- 
tract of  June  20,  1917,  provided,  in  effect,  for  the  reimbursement  to 
the  petitioner,  subject  to  certain  limitations,  of  all  the  petitioner's 
net  expenditures  incurred  in  the  prosecution  of  the  work;  and  it  is 
important  that  the  method  provided  in  that  contract  for  the  aban- 
donment of  the  work  by  the  contracting  officer  be  quoted  in  full : 

"Artioub  VIII. 

^Abandonment  of  work  hy^  contracting  oifioer. — ^If  conditions 
should  arise  which  in  the  opinion  of  the  contracting  officer  make  it 
advisable  or  necessary  to  cease  work  under  this  contract,  the  con- 
tracting officer  may  abandon  the  work  and  terminate  this  contract. 
In  such  case  the  contracting  officer  shall  assume  and  become  liable 
for  all  such  obligations,  commitments,  and  unli<iuidated  claims  as 
the  contractor  may  have  therefore,  in  good  faith,  undertaken  or 
incurred  in  connection  with  said  work;  and  the  contractor  shall,  as 
a  condition  of  receiving  the  payments  mentioned  in  this  article, 
execute  and  deliver  all  such  papers,  and  take  all  such  steps  as  the 
contracting  officer  may  require  for  the  purpose  of  fully  vesting  in 
him  the  rights  and  benefits  of  the  contractor  under  such  obligations 
or  commitments.  The  contracting  officer  shall  pay  to  the  contractor 
such  an  amount  of  money  on  account  of  the  unpaid  balance  of  the 
cost  of  the  work  and  of  the  fee  as  will  result  in  the  contractor  re- 
ceiving full  reimbursement  for  the  cost  of  the  work  up  to  the  time 
of  such  abandonment,  plus  a  fee  to  be  computed  in  the  following 
manner :  To  the  cost  oi  the  work  up  to  the  time  of  such  abandon- 
ment shall  be  added  the  amount  of  the  contractual  obligations  or 
commitments  assumed  by  the  contracting  officer,  and  such  total  shall 
be  treated  as  the  cost  of  the  work,  upon  which  the  fee  shall  be  com- 
puted in  accordance  with  the  provisions  of  Article  III  hereof .  When 
the  contracting  officer  shall  have  performed  the  duties  incumbent 
upon  him  imder  the  provisions  ot  this  article,  the  contracting  officer 
and  the  United  States  shall  thereafter  be  entirely  released  and  dis- 
charged of  and  from  any  and  all  demands,  actions,  or  claims  of  any 
kind  on  the  part  of  the  contractor  hereunder  or  on  account  hereof." 

Other  provisions  of  the  contract  will  be  referred  to  in  the  decision. 

2.  Pursuant  to  the  above  quoted  article  in  the  contract,  the  work  at 
Langley  field  was  terminated  and  abandoned  in  pursuance  of  a  cer- 
tain letter  dated  August  1,  1918,  from  the  Office  of  the  Director  of 
Military  Aeronautics  to  the  petitioner  company,  as  follows : 

"1.  The  board  of  control  of  the  Department  of  Military  Aero- 
nautics has  recommended  that  all  permanent  construction  work  at 
Langley  field,  Hampton,  Va.,  shall  be  immediately  discontinued. 

"  2.  X  ou  are,  therefore,  hereby  notified  that  the  contract  entered 
into  between  yourselves  and  the  Government  imder  date  of  June  20, 
1917,  win  be  terminated  immediately  by  the  Government  in  ac- 
cordance with  Article  VIII  thereof. 

"3.  No  additional  buildings  whatever  will  be  started  at  Langley 
field,  aaid  buildings  now  under  way  will  only  be  completed,  wnere 
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not  to  do  SO  would  result  in  serious  deterioration  of  the  material 
already  in  place.  Any  further  work  to  be  done  will  be  done  bj 
troop  labor^  although  some  skilled  mechanics  will  of  course  be  neces- 
sary, but  will  be  hired  directly  by  the  Government 

"4.  You  are  requested  to  immediately  report  fully  to  Lieut. 
Mclnemey  at  Langley  field  the  Quantity  and  contract  price  of  all 
material  ordered  for  the  job  which  has  not  yet  been  delivered,  in  order 
that  a  decision  may  be  made  as  to  whether  or  not  the  Government 
desires  to  cancel  the  orders. 

"  5.  Your  cooperation  in  the  carrying  out  of  this  plan  is  requested 
and  it  is  suggested  that  you  begin  to  disband  your  organization  at 
the  end  of  the  current  week.  You  are  hereby  notified  that  by  August 
15  you  must  withdraw  all  of  your  employees  from  Langley  field,  and 
that  after  that  date  no  expenditures  made  by  you  in  connection  with 
the  work  will  be  reimbursed  by  the  Government  except  where  same 
have  been  incurred  prior  to  that  date  and  have  been  authorized  in 
advance  by  this  section,  A  smaU  clerical  force  may,  however,  be 
retained  by  you  as  long  as  is  found  necessary  at  Langley  field,  for 
the  purpose  of  checking  the  vouchers  covering  the  cost  of  the  work 
done  by  you  and  presenting  same  in  proper  shape  for  reimbursement 
by  the  Government." 

3.  The  work  at  Langley  field  was  of  considerable  magnitude  in- 
volving expenditures  aggregating  about  $8,000,000.  During  the 
progress  of  the  work,  it  was  necessary,  of  course,  that  the  petitioner 
maintain  at  the  site  of  the  work  a  considerable  clerical  and  audit- 
ing force,  and  this  was  done  under  the  terms  of  the  contract,  and 
reimbursement  therefor  made  in  the  usual  course  by  the  Govern- 
ment. The  effect  of  the  letter  from  the  Director  of  Military  Aero 
nautics  of  August  1  was  to  suspend  all  construction  work  as  of  the 
date  of  its  receipt,  namely  August  3,  and  the  petitioner  began  at 
once  the  demobilization  of  its  construction  force,  and  this  was  com- 
pleted by  August  15.  In  pursuance,  however,  of  the  letter  of  Au- 
gust 1,  1918,  the  petitioner  kept  at  the  site  of  the  work  a  clerical 
and  auditing  force  for  the  purpose  of  winding  up  the  contract, 
which  involved  not  only  the  usual  clerical  and  auditing  duties  inci- 
dent to  construction  work,  but  as  well  the  preparation  of  papers 
and  accounts  incidental  to  vesting  in  the  contracting  officer  the 
rights,  benefits,  and  obligations  of  the  contractor  accruing  under  the 
contract.  It  is  pertinent  to  remark  that  subsequent  to  August  15, 
1918,  there  came  up  for  settlement  commitments  made  prior  thereto 
aggregating  upward  of  $400,000,  and  it  was  not  only  necessary  to 
effect  complete  auditing  and  clerical  work  incidental  to  construc- 
tion work  left  over  at  the  time  of  the  abandonment  of  the  work,  but 
all  clerical  and  auditing  work  incidental  to  the  winding  up  process* 
to  the  execution  and  delivery  of  papers  necessary  to  effect  a  trans- 
fer of  all  property  to  the  Government,  and  the  making  and  sub- 
mission of  certain  cost  data  required  by  the  contract.  Reimburse- 
ment has  already  been  made  to  the  petitioner  for  a  considerable  sum 
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expended  subsequent  to  August  15,  1918,  for  auditing  and  clerical 
force,  and  the  matter  involved  in  this  case  is  the  allowance  of  cer- 
tain other  and  additional  sums  alleged  to  have  been  expended  by  the 
petitioner  during  this  winding  up  process,  which  it  is  alleged  were 
made  in  pursuance  of  the  terms  of  the  contract  and  which  were  nec- 
essary to  the  process  of  winding  up  and  which  should  be  paid. 
These  items  or  groups  of  items  will  be  discussed  in  the  decision  and 
their  allowability  determined  upon  in  pursuance  of  certain  princi- 
ples announced  in  the  decision. 

DECISION. 

1.  It  may  be  said  generally  that  the  contract  of  June  20,  1917, 
contemplated  reimbursement  to  the  petitioner  of  all  net  expendi- 
tures necessary  and  incidental  to  the  performance  of  the  work. 
The  construction  work,  involving  the  employment  of  a  great  number 
of  men  and  the  purchase  and  handling  of  great  quantities  of  plant 
facilities  and  materials,  necessitated  the  employment  during  the  con- 
struction work  of  a  large  force  of  clerks  and  auditors.  The  expendi- 
tures were  properly  a  part  of  the  cost  of  the  work  for  which  peti- 
tioner was  to  be  reimbursed  and  reimbursement  was  made  for  this 
force  without  question.  It  was  out  of  the  question,  however,  that 
either  party  should  have  contemplated  that  the  very  moment  that 
construction  work  ceased  this  force  of  clerks  and  auditors  should 
also  be  disbanded.  In  fact,  there  were  many  reasons  why  it  should  not 
be  disbanded.  First  of  all,  the  work  of  the  clerical  and  auditing 
force  could  not  ordinarily  keep  abreast  of  the  construction  work,  and 
upon  the  abandonment  of  the  work  there  were  many  bookkeeping 
and  accounting  details  of  current  matters  that  must  perforce  be  car- 
ried over;  secondly,  there  were  many  supplies  ordered  before  the 
abandonment  of  the  work  which  did  not  arrive  until  after  it  had  been 
abandoned,  and  these  are  said  to  have  aggregated  something  like 
5400,000,  and  the  handling  of  invoices,  freight  bills,  books  of  record, 
and  what  not,  involving  the  employment  of  a  considerable  force; 
and,  thirdly,  there  rested  upon  the  petitioner,  under  the  terms  of 
the  cancellation  clause,  the  explicit  duty  to  "execute  and  deliver 
all  such  papers,  and  take  all  such  steps  as  the  contracting  officer 
may  require  for  the  purpose  of  fully  vesting  in  him  the  rights  and 
benefits  of  the  contractor  under  such  obligations  and  commitments  " 
so  that  the  contracting  officer  might  "  assume  and  become  liable  for 
all  such  obligations,  conunitments,  and  unliquidated  claims  as  the 
contractor  may  have  theretofore,  in  good  faith,  undertaken  or  in- 
curred in  connection  with  said  work." 

2.  It  may  be  said,  therefore,  that  the  expenses  incurred  in  the 
completion  of  the  current  auditing  and  clerical  work  incident  to 
construction  work  left  over  after  the  construction  work  had  beeuT 
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abandoned,  and  the  clerical  and  auditing  work  necessary  after  the 
abandonment  of  the  construction  work,  resulting  from  acts  done  or 
commitments  made  during  the  progress  of  the  construction  work, 
and  auditing  and  clerical  work  necessary  and  incidental  to  the  wind- 
ing up  and  completion  of  the  work  for  the  purpose  of  the  assumption 
by  the  Government  of  all  rights  and  liabilities  under  the  terms  of 
the  contract,  were  as  much  a  part  of  the  contract  of  June  20,  1917, 
as  any  proper  expenditures  made  during  the  progress  of  the  con- 
struction work.  In  this  light  of  the  case,  since  the  petitioner's  rights 
with  respect  to  such  expenditures  are  fixed  by  the  terms  of  the  con- 
tract of  June  20, 1917,  they  are  not  subject  to  be  fixed  or  changed  by 
the  letter  from  the  Bureau  of  Aircraft  Production  of  August  1, 1918 ; 
and  that  letter  must  be  regarded  merely  as  proper  notice  of  abandon- 
ment of  the  work  in  accordance  with  the  terms  of  Article  VIII  of 
the  contract  of  June  20,  1917. 

3.  The  cancellation  clause  of  the  contract  of  June  20,  1917,  ex- 
pressly provides  that  in  the  winding  up  process  the  petitioner  was  to 
execute  and  deliver  all  such  papers  and  take  all  such  steps  as  the 
contracting  officer  may  require  for  that  purpose;  so  that  in  determin- 
ing in  this  case  what  of  such  expenditures  the  petitioner  is  entitled 
to  receive  reimbursement  for,  we  must  be  guided  by  the  principle  of 
reasonable  necessity  in  view  of  the  demands  made  upon  the  petitioner 
for  the  execution  and  delivery  of  papers  and  other  steps  in  the 
process  of  settlement.  Applying  this  principle  we  will  proceed  now 
to  discuss  the  various  items  or  groups  of  items  of  the  claim  here 
presented,  bearing  in  mind  that  many  expenditures  of  the  character 
lierein  claimed  for  for  services  during  the  winding  up  process  have 
already  been  reimbursed  to  the  petitioner.  The  account  upon  which 
this  claim  is  based  is  as  follows: 

Expenses  deducted  suhsequent  to  Aug.  15,  1918,  and  unpaid. 


p.  P.  No. 


308. 


408 

Never  billed.. 

Do 

407 

407 

Never  billed.. 

Do 

Do 

Do 

Do 

Do 

Do 


Total.. 


J.  O.  W.  voucher 
No. 


BillE-t»33... 
BIIlE-8077... 
BIllE-15414.. 

8188 

8211 

8201 

Bill  E-14707.. 
Bill  E-16009.. 
8120 


Bill  E-15784.. 
8198 


Sub- 

voQchcr 

No. 


Clasaifleation. 


6066  i  Traveling  expenses,  J.  W.  Garland.... 
6056     Traveling  expenses,  Reed  *  Swallow.. 

Traveling  expenses  and  salaries 

Salary  and  expenses,  G .  M.  Bowes 

Expenses  and  stamps 

Hatter  Transfer  Co.,  loading  charges... 

Salaries. 


6069 
6149 


6146 

6146 


Salaries  and  stationer)' 
Expenses,  C.  F,  Reed. 


Amount. 


Expenses,  John  Vogt 

Expenses,  H.  C.  Franklin ; 

Expenses,  F.  R.  Terrio 

Expenses,  H.  R.  Swallow I 

Salaries,  Terrio,  Swallow.  Franklin,  Vogt .  .1 
Weetem  Union  Tolegraph  Co t 


S31.20 
273.30 

goass 

234.50 

3&00 

60.00 

1,491.41 

250.00 
OB.  10 

103.10 
9a  75 
90.25 
52.10 

378.40 
&73 

.j    3,973.41 


Digitized  by 


Google 


DECISIONS  EC/r.D   OF   CONTRACT  ADJUSTMENT.  153 

The  item  for  expenses  and  stamps,  $35,  the  item  of  the  Hatter 
'Iransfer  Co.,  loading  charges,  for  $60,  and  the  item  of  the  Western 
Union  Telegraph  Co.,  $5.72,  were  withdrawn  at  the  hearing  of  this 
case. 

4.  This  Board  is  of  the  opinion  that  reasonable  necessity  has  been 
shown  by  the  evidence  to  have  existed  for  the  employment  at  Langley 
field  during  the  process  of  closing  up  the  work,  in  addition  to  other 
employees  that  had  been  paid  for  the  same  character  of  service,  C.  F. 
Eeed,  H.  E.  Swallow,  F.  H.  Terrio,  John  Vogt,  H.  C.  Franklin,  G.  M. 
Bowes,  John  L.  Boardman,  and  that  salaries  within  the  limits  fixed 
and  approved  by  the  contracting  officer,  together  with  traveling  ex- 
penses to  and  from  the  site  of  the  work,  if  any,  which  have  actually 
been  paid  to  these  men  by  the  petitioner,  should,  upon  the  presenta- 
tion of  proper  vouchers,  be  reimbursed  to  the  petitioner  by  the  Gov- 
ernment of  the  United  States  in  amount  not  in  excess  of  that  herein 
claimed  for  the  purposes  stated.  This  Board  is  further  of  the  opinion 
that  there  is  no  liability  resting  upon  the  United  States,  under  the 
terms  of  the  contract  of  June  20,  1917,  for  any  living  expenses  of 
any  of  the  above-mentioned  employees  while  engaged  in  such  employ- 
ment at  the  site  of  the  work,  no  matter  whether  such  expenditures 
may  have  been  approved  by  any  Government  agent  or  not;  and 
under  reasonable  rules  in  force  at  the  site  of  the  work  there  is  no 
liability  upon  the  Government  for  expenses  incurred  by  any  of  the 
employees  herein  mentioned  upon  trips  away  from  the  site  of  the 
work  while  so  employed,  unless  previous  authority  therefor  had  been 
granted  in  writing  by  the  contracting  officer. 

5.  The  expense  account  of  E.  B.  Skinner,  which  was  made  an  item 
in  case  No.  1932  by  this  petitioner  before  this  Board,  was  withdrawn 
from  that  case  for  consideration  herein  upon  the  theory  that  it  was  a 
part  of  the  closing-up  costs  at  Langley  field.  The  amount  of  this  ex- 
pense account  is  $162.61.  This  Board  isof  the  opinion  that  it  should  not 
be  allowed  as  the  evidence  tends  to  show  that  Mr.  Skinner  was  traveling 
upon  business  for  the  main  office  of  petitioner  company  in  connection 
with  the  settlement  of  petitioner's  claims  against  the  Government, 
and  not  in  such  service  as  to  make  any  charge  growing  out  of  his 
trips  appropriately  chargeable  to  the  Langley  field  contract. 

6.  In  respect  to  any  salaries  and  traveling  expenses  which  may  be 
allowed  hereunder  the  petitioner  is  required,  as  a  prerequisite  to  such 
allowance,  to  file  with  the  auditors  of  the  Bureau  of  Aircraft  Produc- 
tion such  supporting  papers  as  may  be  reasonably  required. 

DISPOSITION. 

A  copy  of  this  decision  will  be  furnished  the  Claims  Board,  Air 
Service,  for  its  information  and  guidance. 
Col.  Delafield  and  Maj.  Farr  concurring. 
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June  9, 1920. 
Case  No.  1767. 

In  re  CLAIK  OF  XOBEI.  STXAX  LAiniD&T. 

1.  CLAIK  AITD  DECISIOH.-- Claim  under  the  act  of  Xarch  8,  1918,  for  %\lr 
810.67,  based  upon  an  oral  agrreement  in  relation  to  a  dry«cleanlnsr 
plant.  This  Board  in  its  decision  of  April  3,  1980,  held  that  claimant 
was  entitled  to  relief.  On  April  84,  1980,  this  claim  together  with  case 
Ko.  1630,  same  claimant,  was  retxirned  to  this  Board  pursuant  to  a 
resolution  of  the  War  Department  Claims  Board  requesting  that  this 
Board  reconsider  its  decision.  The  case  was  accordingly  reconsidered 
and  further  testimony  taken.  It  is  now  held,  that  claimant  is  not  en- 
titled to  relief  since  there  was  no  agreement  within  the  meaning  ot 
the  act  of  March  8,  1919.  For  the  facts  see  the  prior  decision  of  this 
Board  (Vol.  IV,  p.  877). 

Mr.  Averill  writing  the  opinion  of  the  Board. 

This  case  is  before  the  Board  for  rehearing  and  from  all  the 
evidence  and  the  record  the  Board  finds  the  following  to  be  the 
facts  : 

FINDINGS  OF  FACT. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  TraflSc 
Division  Supply  Circular  No.  17,  1919,  for  $11,910.47  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  company  in  the  spring  of  1918  was  operating  a 
Government-owned  laundry  located  within  the  limits  of  the  Gov- 
ernment property  at  Camp  Sherman,  Ohio.  There  were  no  dry- 
cleaning  facilities  in  connection  with  this  laundry  and  as  the  camp 
developed  the  camp  quartermaster  found  it  excedingly  inconvenient 
and  quite  expensive  to  forward  the  uniforms  to  Columbus,  Ohio,  for 
dry  cleaning  and  endeavored  to  obtain  authority  from  Washington 
for  the  erection  of  a  Government  dry-cleaning  plant  to  be  operated 
in  conjunction  with  the  Government  laundry.  This  authority  he 
found  it  impossible  to  obtain. 

3.  The  Government  not  being  willing  to  authorize  any  expendi- 
ture in  connection  with  the  erection  of  a  dry-cleaning  plant  by  the 
Government,  Lieut.  Col.  Frank  L.  Case,  camp  quartermaster,  under- 
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took  to  interest  D.  D.  Canfield,  president  of  the  claimant  company, 
in  a  plan  for  the  erection  of  a  dry-cleaning  plant  on  private  prop- 
erty just  outside  the  limits  of  the  camp  and  so  erected  as  to  be 
conveniently  near  the  Government-owned  laundry  and  promised  Mr. 
Canfield  that  if  he  or  his  company  would  erect  a  building  suitable 
for  the  purpose  and  install  the  necessary  machinery  that  the  camp 
quartermaster  would  assist  by  furnishing  electricity,  cement,  labor  to 
make  the  necessary  pipe  connections  between  the  laundry  and  the 
proposed  dry-cleaning  plant,  and  would  permit  the  use  of  such  Gov- 
ernment machinery  as  was  available  at  the  camp  and  promised  to  see 
that  the  claimant  should  receive  all  of  the  reclamation  service  dry- 
cleaning  work. 

4.  The  volume  of  business  was  very  large  and  in  addition  to  the 
Government  reclamation  service  work  there  was  cleaning  and  press- 
ing for  a  large  number  of  officers,  nurses,  and  other  employees  of  the 
Government  at  the  camp.  The  claimant  was  to  have  the  entire  reve- 
nue from  such  operation. 

5.  The  claimant  erected  the  building  and  installed  necessary  ma- 
chinery and  operated  for  some  12  or  15  months,  the  gross  receipts 
from  the  plant  being  between  $28,000  and  $30,000.  All  work  at  the 
plant  was  discontinued  in  June,  1919. 

6.  The  claimant  filed  claim  for  $4,266.33,  alleged  cost  of  erecting 
the  building  and  $7,644.14,  alleged  cost  of  machinery  installed  by  the 
claimant  and  alleges  that  by  reason  of  an  agreement  entered  into  be- 
tween the  claimant  and  the  camp  quartermaster  that  the  Government 
is  obligated  to  reimburse  claimant  for  the  expenses  above  enumerated. 

DECISION. 

1.  In  order  that  relief  may  be  granted  under  the  terms  of  the  act 
of  March  2, 1919,  it  is  necessary  that  an  agreement,  either  express  or 
implied,  must  be  proven;  there  must  be  an  agreement  directly  con- 
templated and  resulting  in  an  obligation. 

2.  In  the  instant  case,  there  is  absolutely  no  evidence  of  any  express 
agreement.  We  must,  therefore,  look  to  all  the  facts  and  circum- 
stances surrounding  the  case  in  order  to  determine  whether  from  such 
facts  and  circumstances  an  implied  agreement  arose  obligating  the 
Government  to  compensate  claimant  for  the  expenditures  incurred 
in  erecting  the  building  and  providing  the  machinery  for  the  dry- 
cleaning  plant  in  question. 

3.  The  claimant  testified : 

"  He  [Col.  Case,  the  camp  quartermaster]  told  me  the  Government 
would  pay  me  for  every  item  of  expenses  that  I  was  put  to  in  the  dry- 
cleaning  plant." 
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This  statement  is  entirely  unsupported;  in  fact,  all  the  evidence 
negatives  the  probability  of  any  such  statement  having  been  made. 
The  claimant  also  testified : 

"The  dry-cleaning  plant  was  an  outside  issue  of  mine  and  thev 
never  would  have  undertaken  it  or  got  into  it  only  through  Col. 
Case." 

4.  In  his  sworn  petition  the  claimant  says  : 

"  The  Government  was  reluctant  to  erect  a  building  and  to  install 
such  a  plant  until  finally  the  claimant  offered  to  do  so." 

5.  The  claimant  and  Lieut,  Col.  Frank  L.  Case  both  knew  that  the 
authorities  in  Washington  had  turned  down  all  offers  looking  to  the 
Government  obligating  itself  for  the  cost  of  such  a  plant.  The  evi- 
dence is  clear  that  Lieut.  Col.  Frank  L.  Case  had  repeatedly  en- 
deavored to  obtain  authority  for  the  erection  of  a  dry-cleaning  plant 
and  that  this  fact  was  well  known  to  the  claimant. 

6.  It  certainly  can  not  be  implied,  without  the  most  clear  and  con- 
vincing proof,  that  a  Government  officer  with  full  knowledge  of  the 
refusal  of  his  superiors  to  authorize  expenditures  for  a  given  pur- 
pose would  willfully  violate  such  orders  and  promise  a  claimant  re- 
imbursement for  expenses  made. 

7.  The  camp  quartermaster  in  a  laudable  effort  to  remedy  a  try- 
ing situation  enlisted  the  interest  of  the  claimant,  offered  to  furnish 
steam,  electricity,  cement,  labor  to  make  the  necessary  pipe  connec- 
tions, and  permit  the  use  of  such  Government  machinery  as  was 
available  at  the  camp,  and  promised  to  see  that  the  claimant  received 
all  of  the  reclamation  service  dry-cleaning  work.  All  of  these  things 
were  well  within  the  scope  of  his  authority,  and  these  things  the 
camp  quartermaster  did.  The  claimant  on  his  part  was  to  secure  a 
site,  provide  a  building,  install  some  machinery,  and  operate  the 
plant,  claimant  to  have  the  entire  revenue  from  such  operation.  It 
was  simply  a  business  venture  in  which  claimant  ran  very  little  risk 
with  prospects  of  good  profits. 

8.  The  building  and  the  machinery  are  still  the  property  of  the 
claimant. 

9.  For  the  reasons  supra^  the  Board  is  of  the  opinion  that  no 
agreement,  express  or  implied,  within  the  purview  of  the  act  of 
March  2,  1919,  was  entered  into  between  the  claimant  and  the  Gov- 
ernment. 

10.  Relief  must,  therefore,  be  denied. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Hopkins  concurring. 
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Case  No.  2276. 

In  re  CLAIK  OF  A.  P.  SMITH  HANTTl'ACTTrRINQ  CO. 

1.  PRIVITY  OF  CONTRACT. — Where  clainaBt  had  a  subcontract  ta  maohtiie 

forglng^s  for  3-inch  shell  and  was  directed  by  the  Oovemment  to  sns- 
l^nd  8-lnch  shell  production  and  prepare  to  handle  75- millimeter  shell, 
and  after  considerable  delay  was  awarded  a  contract  directly  with  the 
XTnited  States  for  the  manufacture  of  75-millimeter  shell,  a  claim  for 
loss  caused  by  the  ohangre  in  the  Government's  proerram  should  either  be 
presented  through  the  prime  contractor  or  should  be  based  upon  the 
contract  for  75-millimeter  shell  subsequently  awarded  by  the  Govern- 
ment, since  at  the  time  of  the  change  of  program  there  was  no  privity 
of  contract  between  claimant  and  the  XTnited  States.  The  fact  that  the 
Ctovemment  in  addition  to  suspending  the  prime  contractor's  produc- 
tion, also  notified  the  subcontractor  of  the  change,  does  not  constitute 
a  novation,  nor  does  it  amount  to  an  agreement  within  the  meaning. 
of  the  act  of  March  S,  1919. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  |176,- 

000  based  upon  an  oral  agreement  to  reimburse  claimant  for  certain 
loss  in  connection  with  the  manufacture  of  shell.  Held,  claimant  is  not 
entitled  to  the  relief  sought. 

Mr.  Henry  writing  the  opinion  of  the  Board. 

riNDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  for  approximately  $176,000,  which  comes 
to  this  Board  from  the  Ordnance  Claims  Board.  The  claim  is  based 
upon  an  alleged  informal  agreement  between  the  claimant  and  the 
Government  to  reimburse  claimant  for  any  losses  that  might  be 
sustained  by  it  on  account  of  the  cancellation  by  Government  direc- 
tion of  a  contract  which  claimant  has  as  subcontractor  of  the  Bethle- 
hem Steel  Co.  for  the  maching  of  150,000  3-inch  common  steel  shells 
under  contract  war  order  GA-112.  No  hearing  has  been  held  before 
this  Board,  the  case  having  been  very  fully  heard  before  the  New 
York  District  Claims  Board  and  the  Ordnance  Claims  Bourd,  Wash- 
ington, and  the  evidence  there  taken  being  before  this  Board. 

2.  On  the  27th  day  of  June,  1917,  the  claimant  entered  into  an 
agreement  with  the  Bethlehem  Steel  Co.,  South  Bethlehem,  Pa.,  as- 

157 


Digitized  by 


Google 


158  DECISIONS  BOAKD  OF   CONTRACT  ADJUSTMENT. 

subcontractor  on  their  Government  order  GA-112  to  machine,  com- 
plete, 150,000  3-inch  common  steel  shells  in  accordance  with  United 
States  Army  specifications,  Pamphlet  452B,  revised  July  6,  1916. 
Specifications  governed  the  manufacture  and  inspection  of  common 
steel  shell  or  shrapnel  at  $3.75  each,  the  Bethlehem  Steel  Co.  furnish- 
ing the  forgings  and  being  paid  therefor  $1.40  each. 

3.  On  January  12,  1918,  the  claimant  received  the  following  tele- 
gram from  Washington,  D.  C. : 

"  You  are  directed  to  change  all  3-inch  equipment  to  machine  76- 
millimeter  shell  or  shrapnel  of  date  not  later  tnan  February  1, 1918, 
completing  only  such  shells  or  shrapnel  as  stocks  on  hand  necessitate. 
Redistribution  of  forgings  will  be  made  for  adjustment  with  number 
of  3-inch  forgings  on  hand. 

"  Jamison,  1800  Virginia  Avenue^ 
"HoiTEK,  Ordnance,'^^ 

On  receipt  of  this  telegram  the  claimant  advised  the  Ordnance 
Department  at  Washington  that  it  had  some  66,000  of  these  shells 
in  process  of  machining  and  61,000  rough  forgings  at  its  plant  await- 
ing machining.  The  claimant  came  at  once  to  Washington  and  dis- 
cussed the  situation  resulting  from  this  Government  demand  to 
change  its  equipment  and  work,  and  was  given  a  letter  dated  January 
15,  signed  D.  A,  Franklin,  major.  Ordnance,  Reserve  Corps,  by 
Thomas  R.  Jones,  Ordnance,  Reserve  Corps,  in  which  the  Govern- 
ment, recognizing  its  conmiand  would  result  in  great  hardship  to  the 
contractor,  suggests  that  the  contractor  take  up  with  the  purchase 
fetection  the  question  of  financial  loss  to  contractor  resulting  from  such 
change.  Thereupon  the  contractor  called  upon  Maj.  Cheston  of  the 
purchase  section  and  was  advised  by  him  that  contractor  would  be 
reimbursed  by  the  Government  for  any  losses  growing  out  of  the 
change  from  the  manufacture  of  3-inch  common  steel  shell  to  75-milli- 
meter high-explosive  shell. 

4.  From  this  time  forward  the  contractor  suffered  a  very  consider- 
uble  delay  because  the  United  States  could  not  furnish  him  with 
forgings  from  which  to  manufacture  75-millimeter  high-explosive 
shells.  The  contractor's  plant  was  practically  closed  from  January 
12  until  the  latter  part  of  February,  1918,  because  the  Fuel  Adminis- 
tration, acting  on  advice  from  the  Ordnance  Department,  refused  to 
furnish  coal  or  permit  the  public  service  corporation  to  furnish 
power.  Because  of  this  enforced  stopping  of  work  the  contractor 
lost  a  large  number  of  trained  employees  to  other  near-by  munition 
plants  and  was  put  to  an  additional  expense  in  training  new  em- 
ployees to  take  their  places.  After  resuming  operations,  in  the  latter 
part  of  February,  the  contractor  was  again,  on  or  about  March  15, 
1918,  required  by  the  Government  to  stop  putting  any  new  work  in 
process,  nrid  from  the  period  March  15,  1918,  up  to  May  16, 1918,  no 
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new  work  was  put  into  process  of  manufacture,  which  resulted  in 
further  loss  of  employees  and  in  additional  loss  of  increased  overhead 
expenses. 

5.  The  contractor,  on  or  about  May  15,  1918,  called  the  attention 
of  the  Production  and  Procurement  Divisions  of  the  Ordnance  De- 
partment, at  Washington,  to  the  fact  that  unless  contractor  was  per- 
mitted to  put  new  work  in  process  it  would  lose  certain  toolmakers 
and  boring-mill  operators  which  contractor  would  be  unable  to  re- 
place at  that  time  on  account  of  the  scarcity  of  that  class  of 
operators,  and  thereupon  the  officers  of  these  divisions  instructed 
contractor  to  put  in  process  of  manufacture  some  10,000  of  these 
3-inch  forgings,  which  it  had  contracted  to  machine  for  the  Bethle- 
hem Ck).  in  order  to  hold  these  employees.  Contractor  was  given 
specific  instructions  to  "mark  time"  while  awaiting  the  receipt 
from  the  Government  of  75-millimeter  forgings  and  the  contractor 
agreed  with  the  Government  that  it  would  do  so,  and  that  instead 
of  machining  these  forgings  at  piecework  price,  as  had  been  its 
custom  prior  to  January  12,  1918,  it  would  follow  the  instructions  of 
the  Government  and  pay  these  employees  on  an  hourly  basis  there- 
after although  this  would  occasion  an  additional  loss  to  contractor. 

6.  The  contractor  completed  its  operations  on  this  lot  of  10,000 
forgings  which  it  was  instructed  to  put  into  process  of  manufacture, 
and  on  June  5  was  obliged  again,  on  account  of  nondelivery  by  the 
Government  of  75-millimeter  forgings,  to  lay  off  employees  who 
were  engaged  in  initial  operation  and  to  work  with  a  considerably 
reduced  force  from  June  5  up  to  June  25,  1918,  when  contractor 
again  directed  the  attention  of  the  officers  of  the  Production  and 
Procurement  Divisions  to  the  fact  that  unless  instructions  were  given 
to  put  an  additional  quantity  of  3-inch  forgings  in  process  of 
manufacture  it  would  be  obliged  to  lay  off  its  toolmakers  and  boring- 
mill  operators,  and  the  contractor  again  suffered  a  considerable  loss 
from  May  25,  1918,  up  to  June  25,  1918,  by  paying,  under  Govern- 
ment instructions,  the  employees  at  an  hourly  rate  instead  of  at  the 
piecework  rate,  and  from  having  to  break  in  new  operators,  and 
further,  because  of  the  continued  delay  of  the  Government  in  the 
delivery  of  75-millimeter  forgings  so  as  practically  to  close  the  plant 
from  June  5  until  June  25, 1918. 

7.  On  or  about  June  25,  1918,  the  contractor  was  again  instructed 
to  put  in  process  of  operation  an  additional  lot  of  10,000  3-inch  forg- 
ings for  the  purpose  of  "  marking  time  "  so  as  to  hold  his  organization 
together  until  the  Government  should  b^  able  to  deliver  the  76-milli- 
meter  forgings.  The  contractor  therefore  continued  "marking 
time*'  until  July  5, 1918,  when  he  received  a  telegram  from  the  Ord- 
nance Department  at  Washington  stating  that  there  was  being  for- 
warded to  him  that  date  from  the  E.  W.  Bliss  Corporation  a  ship- 
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ment  of  T5 -millimeter  forgings,  whereupon  the  contractor  suspended 
initial  operations  on  the  3-inch  forcings  and  did  not  put  any  more  ia 
process  of  operation  but  completed  those  which  were  then  in  process. 
8.  The  75-millimeter  forgings  were  received  during  the  latter  part 
of  July  and  the  contractor  suffered  a  loss  from  June  26,  1918,  until 
the  receipt  of  these  75-millimeter  forgings  by  reason  oi  marking  time 
in  the  manufacture  of  3-inch  forgings  and  the  suspension  of  initial 
operations  after  July  5, 1918. 

DECISIONS.. 

1.  There  can  be  no  doubt  claimant  in  this  case  has  suffered  a  loss 
as  a  result  of  the  Government's  change  of  program.  The  question, 
however,  is  what  are  claimant's  legal  rights  and  how  should  they  be 
taken  care  of.  Claimant  had  two  written  contracts.  One  of  them 
was  with  the  Bethlehem  Steel  C5o.  for  the  machining  of  3-inch  forg- 
ings ;  the  second  was  for  75-millimeter  forgings.  The  latter  appears 
to  have  been  with  the  Government.  There  is  no  copy  of  it  in  the  file. 
There  is  an  unverified  copy  of  the  claimant's  contract  with  the  Bethle- 
hem Steel  Co.  Apparently  claimant  relies  upon  neither  written  con- 
tract and  is  attempting  to  establish  an  informal  agreement  between  it 
and  the  Government  based  on  the  Government's  conduct,  first  its 
interference  with  claimant's  contract  with  the  Bethlehem  Steel  Co. 
for  3-inch  forgings,  second,  its  delay  in  furnishing  claimant  with 
75-millimeter  forgings. 

2.  From  the  above  statement  of  facts  it  appears  that  the  Govern- 
ment seriously  interfered  with  claimant's  contract  with  the  Bethle- 
hem Co.  and  hampered  its  performance,  but  let  us  see  whether  the 
Government  acted  unreasonably  or  did  anything  by  which  it  put 
itself  under  a  contract  obligation  to  the  claimant. 

3.  When  the  telegram  of  January  12.  1918,  was  sent  directing 
claimant  to  complete  "  only  such  shell  or  shrapnel  as  stock  on  hand 
necessitates,"  what  was  the  situation,  and  what  was  the  legal  effect 
of  such  "  direction  "  ?  It  was  clear  to  the  Government  at  that  time 
that  there  would  be  no  further  need  for  3-inch  shells  and  that  the 
continuation  of  such  production  was  nonessential.  Claimant  had  a 
subcontract  for  the  machining  of  150,000  3-inch  shells  on  which 
it  had  hardly  begun.  It  had  finished  none  of  them,  and  according 
to  its  own  statement  it  had  on  hand  66,000  partially  machined  shells 
and  61,000  rough  forgings.  The  Government  agreed  to  allow  claim- 
ant to  finish  all  of  these  127,000  forgings,  although  it  had  no  further 
use  for  them.  Subsequently,  when  it  was  expected  that  75,000  milli- 
meter forgings  would  shortly  be  delivered  to  claimant,  it  was  mutu- 
ally agreed  that  the  number  of  forgings  to  be  machined  was  to  be 
reduced  to  90,000.    The  Government  agreed  to  take  the  remaining 
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37,000  rough  forgings  off  of  claimant's  hands.  Then,  when  it  turned 
out  that  there  was  further  delay  in  the  delivery  of  the  75,000  milli- 
meter shells,  on  different  occasions  the  completion  of  two  lots  of 
10,000  forgings  each  was  authorized  in  order  to  keep  claimant  busy. 
The  result  was  that  the  claimant  completed  a  total  of  111.000  3-inch 
forgings  whidi  the  Government  did  not  want.  It  appeared  that  the 
Fuel  Administration  at  one  time,  on  advice  from  the  Ordnance  De- 
partment that  3-inch  forgings  were  nonessential,  cut  off  the  supply 
■of  fuel  from  claimant's  plant,  but  upon  further  advice  from  the 
Ordnance  Department  fuel  was  furnished  claimant.  Throughout  the 
-entire  dealings  of  the  Ordnance  Department  with  claimant  in  re- 
spect to  its  contract  for  3-inch  shells  the  Government  showed  great 
consideration  for  the  claimant.  It  did  everything  it  could  do  to  keep 
claimant  busy  during  the  time  that  claimant  was  waiting  for  75- 
millimeter  forgings. 

4.  Did  the  telegram  of  January  12, 1918,  "  directing  "  the  claimant 
to  complete  only  such  stock  for  3-inch  shells  as  it  had  on  hand  create 
a  contract  relationship  between  it  and  the  Government?  It  does  not 
appear  from  the  record  what  happened  to  the  prime  contract  between 
the  Bethlehem  Steel  Co.  and  the  Government.  It  apparently  was 
suspended.  It  is  not  shown  in  what  manner,  nor  does  it  appear  what 
has  since  been  done  by  way  of  adjusting  the  prime  contract.  It  may 
be  that  claimant  has  been  fully  compensated  for  the  losses  for  which 
claim  is  made,  that  is,  for  the  losses  due  to  the  slowing  up  and  final 
discontinuance  of  its  work  on  3-inch  forgings  for  the  Bethlehem 
Steel  Co.  In  contemplation  of  law  the  Bethlehem  Co.  broke  its  con- 
tract with  the  claimant,  for  which  it  is  bound  to  make  redress.  It  is 
true,  claimant's  contract  was  not  performed  according  to  its  terms 
because  of  the  instructions  of  the  Government.  It  was  the  Govern- 
ment that  abandoned  the  program  for  large  quantities  of  3-inch 
shells,  and  it  was  the  Government  that  substituted  orders  for  75- 
millimeter  shells.  The  usual  way  of  putting  into  effect  such  a  change 
of  program  is  to  deal  with  the  prime  contractors  only.  The  Govern- 
ment«  of  course,  must  have  negotiated  with  the  prime  contractor  in 
this  case,  but  it  also  communicated  directly  with  the  claimant,  a  sub- 
contractor. 

5.  The  question  at  issue  then  is,  Did  the  Government  by  having 
direct  dealings  with  the  subcontractor  thereby  enter  into  a  direct 
contract  relationship  with  such  subcontractor?  Such  relationship 
might  be  either  by  way  of  novation,  that  is,  by  substitution  of  the 
Government  for  the  prime  contractor  in  the  subcontract,  or  by  the 
makin?  of  an  entirely  new  contract,  leaving  the  subcontract  as  it  was. 

6.  There  was  no  attempt  to  show  that  there  was  a  novation  which 
relieved  the  Betlilehem  Steel  Co.  of  its  obligations  under  the  sub- 
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contract,  and  that  could  not  be  shown.  Operations  were  continued 
under  the  subcontract  until  the  latter  part  of  July,  1918,  when  the 
75-millimeter  shells  arrived,  and  throughout  the  entire  time  of  the 
performance  of  the  subcontract  it  continued  to  be  a  contract  be- 
tween the  claimant  and  the  Bethlehem  Steel  Co. 

7.  Claimant  contends  that  there  was  an  agreement  entirely  in- 
dependent of  the  written  contract,  which  should  be  implied  by  reason 
of  what  the  Government  did.  Claimant's  right  to  redress  on  the 
subcontract  should  be  ample  to  cover  all  of  its  losses  by  reason  of 
the  slowing  up  and  final  suspension  of  such  contract.  And  it  is 
immaterial  that  the  Government  communicated  its  intentions  and 
instructions  directly  to  the  subcontractor.  What  it  did  was  in  sum 
and  substance  to  suspend  the  prime  contract,  and  its  manner  of  doing 
so  did  not  give  rise  to  a  direct  contract  relationship  between  claim- 
ant and  the  Government.  Claimant's  rights  as  to  the  contract  for 
3-inch  forgings  are  against  the  Bethlehem  Steel  Co.  only.  As  to 
such  contract  it  must  be  treated  as  a  subcontractor  of  the  Govern- 
ment. 

8.  It  may  then  be  suggested  that  the  Government  was  guilty  of 
the  delays  in  the  delivery  of  75-millimeter  forgings,  and  that  such 
delays  gave  rise  to  a  contract  under  the  act  of  March  2,  1919.  It  is 
true  the  telegram  of  January  12,  1918,  instructed  to  be  ready  to 
machine  75-millimeter  shells  not  later  than  February  1,  1918,  and 
that  the  first  millimeter  forgings  were  not  delivered  to  the  claimant 
until  July,  1918.  The  delay  may  have  been  a  breach  by  the  Govern- 
ment of  its  obligations  under  the  contract  for  75-millimeter  forgings. 
The  facts  necessary  to  determine  such  a  question  are  not  before  this 
Board.  Whatever  rights  claimant  has  must  be  worked  out  from  the 
75-millimeter  contract.  The  delays  of  the  Government  did  not  give 
rise  to  a  separate  agreement. 

9.  It  is  the  opinion  of  this  Board  that  claimant  has  failed  to  estab- 
lish an  agreement  within  the  meaning  of  the  act  of  March  2,  1918. 

DISPOSITION. 

A  final  order  will  be  issued  denying  relief. 
Col.  Delafield  concurring. 
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June  9,  1920. 
No.  2357. 

In  re  CLAIM  OF  MARSH  MARKET  CANHINa  CO. 

1.  SALE  BY  SAMPLE. — Where  the  claimant  was  required  to  hold  a  part  of  its 

1918  pack  for  OovernmeiLt  use,  and  claimant  complied,  and  after  exami- 
nation of  a  number  of  sample  cans  the  entire  lot  was  accepted,  this  com- 
pleted the  contract,  and  the  Oovemment  was  bound  although  the  to- 
matoes were  inspected  and  rejected  several  months  later. 

2.  IBSM. — Where  the  purchase  order  provided  **  Goods  guaranteed  against 

spoils  and  swells  until  July  1,  1919,"  any  inspection  and  rejection  by  the 
Oovemment  after  acceptance  must  be  confined  to  that  defect  and  cause 
for  rejection  only. 

8.  IHSPSCTION. — Where  goods  are  sold  by  sample  and  are  subsequently  in- 
spected, they  must  be  oompared  with  the  sample. 

4.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  8,  1919,  for  $10,- 
878.73  on  canned  tomatoes.    Held,  claimant  entitled  to  recover. 


Mr.  Eaton  writing  the  opinion  of  the  Board. 


FINDINGS  or  FAcrr. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $10,278.73,  by  reason  of 
agreements  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  is  a  partnership  composed  of  Herbert  A.  Drum- 
mond  and  Zadok  S.  Mears,  jr.,  doing  business  under  the  name  of  the 
Marsh  Market  Canning  Co.,  and  located  at  Hallwood,  Va. 

3.  The  partnership  was  formed  in  1918.  Its  members  had  had  no 
experience  in  the  canning  of  tomatoes.  It  purchased  tomatoes  from 
the  farmers  of  the  eastern  shore  of  Virginia  who  were  located  not 
far  from  its  plant.  The  services  of  a  man  familiar  with  the  process 
of  canning  tomatoes  were  secured. 

4.  The  claimant  was  assisted  in  the  financing  of  its  business  by 
the  John  Boyle  Co.,  of  Baltimore.  By  the  middle  of  October, 
1918,  the  claimant  had  finished  its  pack  of  tomatoes,  amounting  to 
about  24,200  cases,  all  of  which  had  been  shipped  to  the  Boyle  Co. 
and  stored  in  warehouses  in  Baltimore  by  October  15,  1918.  The 
Boyle  Co.  acted  as  agents  for  the  claimant  in  the  sale  of  the  to- 
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matoes,  arid  had  sold  or  agreed  to  sell  the  major  portion  of  the 
claimant's  pack  when  the  claimant  was  informed  of  United  States 
Food  Administration  Bulletin  No.  10,  dated  July  30,  1918. 

This  bulletin  stated  that  Government  requirements  for  canned 
tomatoes  were  33J  per  cent  of  the  1918  pack.  By  October  the  per- 
,centage  had  been  increased  to  45  per  cent. 

5.  Mr.  Drummond,  of  the  claimant  finn,  and  Mr.  Hubbard,  of  the 
John  Boyle  Co.,  called  on  Lieut.  Albert  B.  Brushaber  at  the  office  of 
the  depot  quartermaster  in  Baltimore  on  October  28,  1918,  and 
requested  that  the  claimant  be  released  from  supplying  its  quota  of 
canned  tomatoes  for  the  reason  that  the  tomatoes  had  already  been 
sold  and  that  it  was  a  hardship  on  the  claimant  to  have  to  turn  over 
so  large  a  percentage  of  its  first  year's  pack  at  the  Government  price, 
which  was  considerably  lower  than  the  market  price. 

Lieut.  Brushaber's  account  of  what  took  place  at  the  interview  of 
October  28,  1918f  follows. 

"  Capt.  Frazer.  When  did  you  first  meet  Capt.  Drummond? 

"Mr.  Brushaber,  When  he  came  up  to  Baltimore  to  see  about 
being  released  from  his  quota  of  tomatoes  for  the  Army. 

"Capt.  Frazer.  About  what  time  was  that? 

"  Mr.  Brushaber.  During  the  latter  part  of  October. 

"  Capt.  Frazer.  What  do  you  mean  by  his  quota  of  tomatoes? 

"  Mr.  Brushaber.  There  had  been  a  requirement  that  45  per  cent 
of  each  packers'  output  was  to  be  turned  over  to  the  Army  for  that 
particular  year. 

"  Capt.  Frazer.  What  did  Capt.  Drummond  want  to  do  about  it? 

"Mr.  Brushaber.  He  wanted  to  be  released,  stated  that  he  had 
already  sold  his  tomatoes  to  some  other  party,  and  that  by  turning  his 
quota  over  to  the  Army  it  would  work  a  hardship  on  him. 

"  Capt.  Frazer,  What  was  the  price  of  tomatoes  at  that  time — ^the 
latter  part  of  October,  1918 — high  or  low? 

"  Mr.  Brushaber.  It  was  high. 

"  Capt.  Frazer.  What  did  you  tell  Capt.  Drummond? 

"Mr.  Brushaber.  I  told  him  I  had  no  authority  to  release  him, 
that  everybody  had  to  furnish  their  quota,  and  that  he  would  have 
to  furnish  his,  and  if  the  tomatoes  had  been  sold  he  would  have  to 
go  in  the  open  market  and  purchase  45  per  cent  of  the  pack  and 
deliver  them. 

"  Capt.  Frazer.  What  did  he  then  say? 

"  Mr.  Brushaber.  He  said  he  would  cieliver  them. 

"  Capt.  Frazer.  What  did  he  do? 

"  Mr.  Brushaber.  He  left  the  office  and  turned  the  matter  over  to 
Mr.  Hubbard  to  handle  for  him. 

"  Capt.  Frazer,  Was  Mr.  Hubbard  present  with  him  at  that  time? 

"  Mr.  Brushaber.  Yes.  sir ;  Mr.  Hubbard  was  with  him. 

"  Capt.  Frazer.  What  conaecti<Mi  did  Mr.  Hubbard  have,  if  any, 
in  Baltimore? 

"  Mr.  Brushaber.  I  understand  he  is  the  head  of  John  Boyle  &  Co. 

"  Capt.  Frazer.  Did  you  understand  from  their  conversation  that 
the  tomatoes  were  then  in  the  John  Boyle  warehouses? 
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"  Mr.  Brushaber.  I  don't  recall  his  saying  that. 

"Capt.  Frazer.  What  happened  after  these  gentlemen  left,  in 
regard  to  this  tomato  proposition  ? 

"  Mr.  Brxtshaber.  xhey  left  the  office  with  the  understanding  that 
they  would  have  to  furnish  their  quota  and  that  they  would  have 
to  submit  samples  to  be  approved  by  us  before  we  would  issue  a 
purchase  order. 

"  Capt.  Frazer.  Were  any  samples  submitted? 

"  Mr.  Brxtshaber.  They  were. 

"  Capt.  Frazer.  Do  you  remember  by  whom  they  were  submitted  ? 

"Mr.  Brushaber.  I  do  not  remember  who  they  were  submitted 
by,  but  as  I  recall  it  they  were  submitted  by  a  representative  of  John 
Bovle  &  Co. 

"Capt.  Frazer.  Do  you  remember  about  how  many  samples  there 
were? 

"Mr.  Brushaber,  About  six.  That  was  the  number  that  we  re- 
quired in  every  case. 

"  Capt.  Frazer.  What  was  done  with  those  samples  ? 

"  Mr.  Brushaber.  They  were  examined  by  me  at  the  sample  room 
where  we  did  all  the  examining. 

"Capt.  Frazer.  You  are  familiar  with  the  examination  of  to- 
matoes? 

"  Mr.  Brushaber.  I  am. 

"Capt.  Frazer.  You  have  been  in  the  grocery  business  a  good 
many  years? 

"  Mr.  Brushaber,  Yes ;  for  nine  years. 

"  Capt.  Frazer.  You  are  familiar  with  various  grade  of  tomatoes? 

"  Mr,  Brushaber.  I  believe  I  am. 

"  Capt.  Frazer.  What  did  you  find  the  condition  of  those  sample 
tomatoes  to  be? 

"Mr.  Brushaber.  They  were  what  we  termed  fair  standards, 
nothing  more  than  that. 

"  Capt.  Frazer.  Nothing  but  fair? 

"  Mr.  Brushaber.  Fair  standards. 

"Capt.  Frazer.  Were  they  up  to  the  standard  required  by  the 
Army  under  the  specifications? 

"  Mr.  Brushaber.  Just  about. 

"  Capt.  Frazer.  What  did  you  do  then  ? 

"  Mr.  Brushaber.  Issued  the  purchase  order. 

"Capt.  Frazer.  You  thought  they  were  good  enough  to  buy,  did 
you? 

"  Mr.  Brushaber.  Yes ;  they  were  equal  to  the  sample. 

"  Capt.  Frazer.  You  issued  a  purchase  order  based  on  the  samples? 

"  Mr.  Brushaber.  Yes,  sir. 

"Mr.  Mapp.  Do  you  recall  calling  up  Mr.  Hubbard  and  telling 
him  that  the  samples  were  all  right,  to  go  ahead  and  strap  the  toma- 
toes and  get  them  ready  for  shipment? 

"Mr.  Brushaber.  Yes.  As  I  remember  he  asked,  he  said,  'As 
soon  as  you  examine  these,  let  me  know '  and  as  I  remember  I  called 
him  up  and  told  him  they  were  all  right,  to  go  ahead." 
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6.  The  evidence  shows  that  12  instead  of  6  sample  cans  were 
taken  by  an  employee  of  the  Boyle  Co.  from  the  claimant's  product 
in  the  warehouses  and  submitted  to  Lieut,  Brushaber,  and  that  the 
cans  were  opened  and  inspected  under  Lieut.  Brushaber's  direction. 

7.  A  purchase  order  was  issued  on  October  30,  1918,  as  follows : 


"  1.  Date:  October  80, 1918. 

"2.  From:  Depot  quartermaster,  United  States  Army,  at  Coca- 
Cola  Building,  Baltimore,  Md. 

"3.  To:  Marsh  Market  Canning  Co.;  address  Hallwood,  Va. ; 
factory  name,  Marsh  Market  Canning  Co. ;  location  Hallwood,  Va. 

"  4.  Deliver  the  following  articles :  Tomatoes,  No.  2,  as  per  samples 
submitted.  Mark  A  Depot  Quartermaster,  Baltimore,  Md.  EF 
Order  No.  4-3939,  Req.  No.  417  D.  4. 

"  Also  in  conformity  with  inclosed  specifications.  This  purchase 
order  covers  allotment  by  United  States  Food  Administration.  The 
attached  specifications  are  incorporated  and  included  in  this  order. 
To  be  packed  in  export  cases  as  per  specifications  submitted.  These 
cans  shall  be  full  packed  in  the  trade  acceptance  of  the  term — ^slack 
filled  cans  shall  be  subject  to  adjustment  in  price  and  reclamation. 

"This  purchase  order  is  supposed  to  cover  45  per  cent  of  your 
pack.  If  25  i3er  cent  is  greater,  advise  and  order  covering  balance 
will  be  issued 

"  5.  Total  quantity :  11,000  cases  (264,000  cans)  tomatoes,  No.  2. 

"6.  Unit  price:  $0.09/16  (provisional). 

"7.  Total  price:  $24,200. 

"  8.  F.  o.  b.  delivery  point :  John  Boyle  Co.,  Baltimore,  Md. 

"  9.  Schedule  of  deliveries :  At  once. 

"  10.  Shipping  directions :  Lighter  to  terminal  warehouse,  Bond 
and  Thames  Streets,  Baltimore,  Md. 

"  11.  Authorization  No. :  E.  M.  1257,  sub.  173. 

"(joods  ofuranteed  against  spoils  and  swells  until  July  1,  1919. 
Spoiled  and  swelled  goods  are  to  be  held  subject  to  seller's  order. 

"  By  authority  of  the  depot  quartermaster. 

"Lee  G.  Moffbtt, 
"  Captain^  Quartermaster  Corps^ 

"  Purchasing  Quarteritiaster. 

"  File  No.  4  32-2-Pur-S.     Depot  No.  8  78. 

"  Req.  No.  417  D  4.    Item  No.  40.    ABB:FRP." 


"1.  Render  bills  in  triplicate  to  the  disbursing  quartermaster. 
Cocoa-Cola  Building,  Baltimore,  Md.  Specify  by  invoice  type  or 
case  to  be  used. 

"  2.  Indicate  on  bills :  Date  and  route  shipment  moved ;  number  of 
packages  and  contents. 

"3.  Mail  on  date  of  shipment  to  above  address  the  following  ad- 
vice: Order  number;  date  and  route  of  shipment,  quantity  ana  ar- 
ticles shipped,  number  of  packages  and  contents  thereof.  Specify 
purchase  order  number  thereon. 
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"  4.  Bills  must  be  accompanied  by  copy  of  commercial  bill  of  lad- 
ing, or  reference  should  be  made  to  the  serial  number  of  Government 
bill  of  lading,  if  latter  is  used. 

"  5.  All  goods  must  be  satisfactory  to  the  purchasing  quarter- 
master." 

8.  The  claimant  had  the  cans  packed  in  export  cases  and  strapped, 
and  alleges  that  it  expended  about  $1,000  in  so  doing. 

9.  The  tomatoes  were  inspected  in  January  and  February,  1919,  by 
Mr.  C.  K.  Davis,  a  civilian  in  the  employ  of  the  depot  quartermaster 
at  Baltimore.  He  rejected  the  entire  lot.  The  main  ground  for  re- 
jection was  that  the  tomatoes  had  been  overprocessed  or  cooked  too 
long,  which  resulted  in  an  insufficient  amount  of  solid  matter  being 
found  in  the  cans.  Another  reason  for  rejection  was  that  the  toma- 
toes were  "  oflf  in  color,"  i.  e.,  that  a  certain  amount  of  green  fruit 
was  found.    It  was  stated  also  that  ^^  some  cans  were  poorly  filled." 

10.  Neither  Mr.  Davis  nor  Lieut.  Brushaber  compared  the  con- 
tents of  the  cans  that  were  opened  in  January  and  February,  1919, 
with  the  sample  cans  that  were  submitted  and  approved  on  October 
28,  1918.    The  inspector  found  "  no  spoils  or  swells." 

It  is  conceded  that  the  contents  of  the  cans  were  in  merchantable 
condition,  and  there  was  no  evidence  of  decay  or  of  the  presence  of 
artificial  coloring  or  preservative  or  of  any  other  objectionable  sub- 
stance. 

The  tomatoes  after  being  rejected  were  sold  by  the  Boyle  Co.  at 
prices  ranging  from  90  cents  to  $1.05  a  dozen. 

No  complaint  has  been  made  by  purchasers  as  to  the  quality  of  the 
canned  tomatoes. 

11.  In  January  and  February,  1919,  the  Government  had  all  the 
canned  tomatoes  that  it  needed.  Prices  had  fallen  measurably.  The 
claimant  was  denied  the  privilege  of  replacing  its  rejected  tomatoes 
with  others  which  would  pass  inspection.  Lieut.  Brushaber  testified 
that  he  was  instructed  from  Washington  to  refuse  to  receive  canned 
tomatoes  which  should  be  offered  to  replace  rejected  goods. 

12.  The  specifications  referred  to  in  the  purchase  order  are  in 
Q.  M.  C.  Form  120.    They  provide,  in  section  54,  page  5 : 

••  Tomatoes, — No.  2^  or  No  3  cans,  24  to  case.  Standard  qualitj^  or 
better.  Tomatoes  to  be  sound  and  ripe,  free  from  artificial  coloring 
matter,  and  packed  without  the  addition  of  water,  tomato  pulp,  or 
of  tomato  juice  in  excess  of  the  amount  normally  present  in  the 
tomatoes." 

And  in  section  40,  page  15,  under  the  heading  "  Conditions  govern- 
ing in  the  purchase  of  subsistence  supplies  " : 

"Any  article  found  after  delivery  in  a  damaged  condition  or  not 
like  the  samples  or  standards,  the  responsibility  for  which  rests  upon 
the  seller,  may  be  returned  to  him  if  he  so  desires,  he  bearing  the  cost 

Digitized  by  V^OOQ IC 


168  DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT. 

or  return  transportation  and  replacement,  or  in  lieu  of  replacement 
the  seller  refunding  the  money  value  of  the  article,  and  if  quantity 
amounts  to  one  or  more  cases,  crates,  boxes,  sacks,  or  other  similar 
shipping  unit,  the  cost  of  transportation  from  place  of  purchase  to 
the  place  where  the  defect  was  discovered.  If  quantity  was  less  than 
specified  above,  the  refundment  of  transportation  may  be  waived." 

13.  Bulletin  Xo.  10  of  the  Food  Administration,  under  the  heading 
"  Canned  tomatoes,"  reads,  in  section  2 : 

"  Quality, — Standard  quality  only  is  desired.  Specifications  as  fol- 
lows :  Tomatoes  to  be  packed  of  the  best  standard  quality,  of  the 
latest  crop.  Tins  to  be  well  filled  with  sound,  ripe  fruit,  well  peeled 
and  cored,  and  of  good  body  and  flavor." 

And  in  section  21 : 

"  Inspection. — ^The  Army,  the  Navy,  and  the  Marine  Corps  will  {a) 
inspect  the  products  at  the  point  of  origin  (product  must  be  labeled 
and  cased  before  inspection  can  be  made) ;  or  (6)  canner  may  elect 
to  submit  samples  to  the  depot  quartermaster  or  supply  omcer  to 
whom  the  proauct  is  to  be  shipped.  This  does  not  apply  to  string 
beans  or  salmon.    Samples  must  be  submitted  of  these  products." 

And  in  section  23 ; 

''Storage^  interest j  insurance. — On  tenders  of  peas  not  ordered 
shipped  prior  to  October  1,  1918,  or  of  tomatoes,  com,  string  beans, 
and  salmon  not  ordered  shipped  prior  to  December  1, 1918,  storage  at 
the  rate  of  two  (2)  cents  per  case  per  month,  or  part  thereof,  will 
be  added,  and  interest  at  six  (6)  per  cent  per  annum,  together  with 
insurance." 

llRCISION. 

1.  There  are  at  least  four  grades  of  canned  tomatoes — ^standard, 
extra  standard,  fancy,  and  substandard,  but,  as  Lieut.  Brushaber 
testified,  the  grades  can  not  be  "pinned  down"  and  tomatoes  are 
bought  according  to  samjiles. 

We  are  convinced  that  the  bargain  in  this  case  took  the  form  of 
a  sale  of  canned  tomatoes  which  were  inspected,  sampled,  and 
approved. 

2.  There  was  no  commandeering  order  in  the  form  prescribed  by 
law,  and  yet  it  is  hardly  consistent  with  the  evidence  to  hold  that  the 
agreement  which  was  entered  into  was  one  that  the  claimant  desired. 
When  Lieut.  Brushaber  informed  Mr.  Drummond  that  45  per  cent 
of  his  pack  must  be  turned  over  to  the  Government  the  claimant 
acquiesced.  The  penalties  for  refusal  would  have  been  severe.  A 
cancellation  of  his  license  to  manufacture  is  suggested  by  Capt. 
Ketchum  as  a  probable  consequence  of  a  refusal,  followed  by  an 
actual  commandeering. 

3.  The  contract  of  sale  was  made  on  October  28,  1918,  when  Lieut. 
Brushaber,  after  having  examined  the  sample  cans,  told  the  claim- 
ant's agent  "they  were  all  right,  and  to  go  right  ahead."    The  pur- 
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chase  order  of  October  30,  1918,  was  intended  to  be  and  is  confirm- 
atory of  the  oral  agreement.  It  provides  for  the  delivery  of  tomatoes 
No.  2  "  as  per  samples  submitted."  The  provision,  "  Goods  subject 
to  inspection  on  arrival,"  is  not  in  contradiction.  It  is  a  familiar 
case  of  a  sale  by  sample.  An  inspection  would  be  for  the  purpose 
of  determining  whether  there  were  "spoils  or  swells"  and  if  the 
tomatoes  were  in  condition  to  be  shipped  overseas. 

4.  The  claimant  having  sold  his  tomatoes  "as  per  sample  sub- 
mitted" was  entitled  at  the  least  to  have  them  compared  with  the 
samples  and  a  decision  made  which  should  be  based  on  a  comparison 
between  the  contents  of  the  sample  cans  and  the  contents  of  the  cans 
that  were  later  examined. 

There  is  no  other  satisfactory  method  of  determining  whether  the 
goods  are  "up  to  sample."  Six  cans  had  been  retained  by  the 
Government  in  October,  1918,  as  samples,  but  no  use  was  made  of 
them  in  the  inspection  of  January  and  February,  1919. 

Mr.  Davis,  the  inspector,  testified  that  he  "  had  nothing  to  do  with 
the  samples  at  all,  the  first  samples  submitted,"  and  made  no  com- 
parison. 

The  determination  of  the  grade  of  canned  tomatoes  is  largely  a 
matter  of  expert  judgment  on  the  part  of  the  examiner,  and  in  this, 
as  in  other  matters,  experts  differ  widely. 

5.  It  is  argued  that  the  first  samples  taken  showed  that  the  to- 
matoes reached  the  grade  called  standard,  or  that  they  just  "  passed," 
and  that  they  must  reach  the  same  mark  on  the  second  examination. 
That  argument  loses  sight  of  the  fact  that  the  tomatoes  were  sampled 
first  and  purchased  as  a  result  of  the  examination  by  Lieut.  Brushaber. 

The  claimant  was  not  desirous  of  selling  any  part  of  its  pack  to 
the  Government.  On  the  contrary  it  earnestly  wished  to  be  re- 
lieved of  that  obligation.  The  Government  insisted  on  a  sale  of  45 
per  cent  of  the  tomatoes  and  made  an  immediate  inspection,  and 
being  satisfied  that  the  tomatoes  were  of  suitable  quality  notified  the 
claimant  that  they  would  be  taken.  Two  days  later  a  purchase  order 
was  issued. 

6.  The  inspection  was  made  before  the  decision  to  purchase  was 
reached.  The  provision  of  section  21,  paragraph  (5)  of  Bulletin 
10  was  followed  by  the  depot  quartermaster.    It  reads : 

"(&)  Canner  may  elect  to  submit  samples  to  the  depot  quarter- 
master or  supply  officer  to  whom  the  product  is  to  be  shipped." 

The  tomatoes  were  in  warehouses  in  Baltimore  at  the  time  and  de- 
livery would  consist  merely  of  turning  over  warehouse  receipts.  As  the 
cans  had  to  be  packed  in  export  cases  and  strapped  with  iron  or 
wire  delivery  could  not  be  made  until  after  packing  and  strapping. 
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7.  The  Government  having  made  its  inspection  and  examination 
and  having  taken  samples  in  the  customary  manner  and  having  de- 
cided to  purchase  the  tomatoes  and  having  notified  the  claimant 
of  its  decision  can  not  some  months  later  recall  its  decision  and  re- 
quire the  claimant  to  endure  the  losses. 

The  Government  stands  committed  without  the  right  to  revoke  or 
to  cancel  its  order.  It  is  not  consistent  with  the  agreement  for  the 
Government  to  call  for  a  new  examination  of  the  tomatoes  after 
the  packing  and  strapping  were  finished.  The  phrase  in  the  pur- 
chase order,  "Goods  subject  to  inspection  on  arrival,"  should  not 
be  construed  so  as  to  be  repugnant  to  the  agreement  of  the  parties. 
In  the  first  place  the  goods  had  "arrived";  that  is,  they  were  at 
waterfront  warehouse  in  Baltimore.  They  had  already  been  in- 
spected and  the  Government  had  determined  that  they  were  of  a 
quality  suitable  to  its  needs.  The  provision  for  inspection  in  the 
purchase  order  was,  as  has  been  said,  to  see  if  there  were  any  "  spoils 
or  swells  "  and  if  the  cans  were  properly  packed  and  strapped. 

8.  There  are  some  inaccuracies  in  the  record.  For  many  months 
Government  officers  who  had  this  claim  in  hand  denied  that  the 
tomatoes  had  been  examined  before  the  decision  to  purchase  was 
made.  It  was  later  conceded  that  such  an  examination  had  taken 
place  and  that  the  tomatoes  had  been  found  satisfactory. 

A  suggestion  was  made  that  Mr.  Drummond  of  the  claimant  firm 
himself  selected  the  sample  cans  and  perhaps  picked  out  the  best. 
This  is  not  accurate.  Mr.  Drummond  had  gone  home  to  the  eastern 
shore  before  the  selection  of  the  cans  was  made.  That  was  done  by 
A.  K.  Gordy,  an  employee  of  the  Boyle  Co.,  at  random,  one  can  from 
a  case  from  different  parts  of  the  pile.  There  was  no  evidence  that 
cans  most  likely  to  pass  were  selected.  The  interest  of  the  claimant 
and  the  Boyle  Co.  was  to  pick  out  as  samples  such  cans  as  would  not 
have  been  accepted  by  Lieut.  Brushaber.  The  claimant  was  as  far 
as  possible  from  wishing  to  make  a  sale  to  the  Government  and  in 
October,  1918,  would  have  welcomed  a  rejection. 

The  specifications  appear  to  provide  that  a  contractor  may  have, 
if  he  desires,  the  privilege  of  replacing  rejected  goods.  This  claim- 
ant was  denied  that  privilege.  One  of  the  grounds  given  for  re- 
jection was  that  some  of  the  cans  were  poorly  filled.  The  purchase 
order  provides  that  ^^slack-filled  cans  shall  be  subject  to  adjustment 
in  price  and  reclamation."  Such  a  defect  is  not  a  valid  ground  for 
rejection. 

There  are  two  copies  of  the  purchase  order  in  the  record.  One 
copy  contains  in  paragraph  10  the  provision  "goods  subject  to  in- 
spection upon  arrival."  In  the  other  copy  this  provision  is  omitted. 
The  original  is  missing. 
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9.  A  certificate  C  has  been  executed  by  the  Claims  Board,  Office 
of  the  Director  of  Purchase,  under  date  of  July  29,  1919. 

The  provisions  of  section  23  of  Bulletin  No.  10,  relating  to  storage, 
interest,  and  insurance,  are  a  part  of  the  agreement  that  was  entered 
into. 

The  price  of  $0.09^^  per  can  in  the  purchase  order  was  stated  to 
be  "  provisional." 

The  Government  later  fixed  the  price  for  No.  2  tomatoes  at  a 
higher  figure.  The  claimant  alleges  that  the  Government  price 
was  $2.56  a  case,  which  is  $0.1066f  per  can. 

The  claimant  is  not  entitled  to  storage  and  interest  after  it  was 
notified  that  the  tomatoes  had  been  rejected. 

The  claimant  should  receive  fair  compensation  for  its  expenses 
in  packing  and  strapping  and  for  restoring  the  pack  to  a  condition 
suitable  for  sale  to  the  civilian  trade. 

DISPOSITION. 

This  claim  with  this  decision  and  a  document  annexed  will  be 
sent  to  the  Claims  Board,  Office  of  Director  of  Purchase,  for  farthw 
proceedings  pursuant  to  Supply  Circular  No.  17  (1919). 

Col.  Delafield  and  Mr.  Tanner  concurring. 
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June  9,  1920. 
Case  No.  2680. 

In  re  CLAIM  OP  BEBT  HISE. 

1.  PRESENTATION  OF  CLAIM— JITBISDICTION.— Where  a  olalm,  under  the 

act  of  Harch  2,  1919,  is  filed  Bubseqnent  to  Jnne  30,  1919,  the  Secretary 
of  War  has  no  jurisdiction  thereof. 

2.  CLAIM  AND  DECISION.— Claim  for  |44.72,  under  the  act  of  March  S,  1919, 

for  additional  price  on  wool.    Held,  this  Board  has  no  Jurisdiction. 

Maj.  Miller  writing  the  opinioi^  of  thje  Board. 

FINDINGS  OP  FACT, 

Tl^e  Bo^rd  finds  the  following  to  be  the  facts : 

1.  This  claim  arises,  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  9,  J^^.been  filed  under  the  provisions  of  Supply  Circular 
No.  17,  Purchase,  Storage  and  Traffic  Division,  dated  March  26, 
1919,  for  $44.72,  by  reason  of  an  agreement  alleged  to  have  been 
entered  into  between  claimant  and  the  United  States. 

2.  On  June  12,  1918,  Bert  Hise  delivered  to  H.  P.  Roddie  &  Co., 
of  Brady,  Tex.,  agents  of  Charles  J.  Webb  &  Co.,  of  Philadelphia, 
Pa.,  326  pounds  of  wool.  Claimant  alleges  that  this  wool  was  shipped 
for  Government  use  in  accordance  with  the  terms  of  the  Government 
regulations  for  handling  the  wool  clip  of  1918,  as  established  by  the 
Wool  Division,  War  Industries  Board,  May  21, 1918 ;  that  under  these 
regulations  claimant  should  have  received  at  least  70  cents  per  pound 
in  the  grease  for  this  lot,  whereas  he  was  allowed  from  46J  cents  to 
61  cents  per  pound  in  the  grease;  and  that  there  is  due  him,  by 
reason  of  improper  grading,  the  sum  of  $44.72. 

3.  The  statement  of  claim  was  sworn  to  before  a  notary  public  on 
May  15,  1920,  and  was  filed  with  the  Board  of  Contract  Adjustment 
May  19, 1920.  This  Board  immediately  communicated  with  claimant, 
making  a  request  for  information  and  evidence  concerning  a  presenta- 
tion of  this  claim  to  any  department,  official,  or  agent  of  the  Govern- 
ment prior  to  the  presentation  made  to  this  Board  in  May,  1920. 
Claimant  thereupon  furnished  the  Board  an  affidavit  in  which  he 

ys: 

"  The  presentation  of  this  claim  was  first  made  to  a  governmental 
'^       "  1920. 

before  Mav  18. 1920." 


department  May  18, 1920 
"  It  was  not  made  befoi 


172 

Digitized  by 


Google 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT  173 

DECISION. 

1.  The  act  of  March  2,  1919,  entitled  "  An  act  to  provide  relief  iiL 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and  for 
other  purposes,"  authorizes  the  Secretary  of  War  to  adjust,  pay  or 
discharge  certain  informal  agreements  entered  into  during  the  emer- 
gency and  prior  to  November  12, 1918. 

2.  This  law  was  enacted  in  order  to  enable  the  War  Department  to- 
adjust  agreements  which  had  not  been  reduced  to  writing  in  accord- 
ance with  existing  statutes.  The  Secretary  of  War  had  no  authority 
to  adjust  such  agreements  until  the  act  of  March  2,  1919,  became  a 
law.  In  granting  the  Secretary  of  War  this  special  authority  to  ad- 
just informal  agreements,  Congress  thought  it  best  to  place  a  time 
limit  on  the  period  during  which  such  claims  might  be  presented,. 
and  therefore  inserted  a  provision  in  the  act  reading  as  follows : 

"  Provided  further^  That  this  act  shall  not  authorize  payment  to  be 
made  of  any  claim  not  presented  before  June  thirtieth,  nineteen  hun- 
dred and  nineteen." 

3.  The  provision  fixing  the  last  day  upon  which  claims  can  be  pre- 
sented is  plain  and  definite.  Claims  arising  under  this  act,  presented 
after  June  30,  1919,  can  not  be  considered  by  the  Secretary  of  War^ 
nor  by  the  Board  of  Contract  Adjustment,  which  in  such  cases  is  the 
agent  of  the  Secretary  of  War.  This  Board  is  authorized  to  adjust 
such  claims  in  accordance  with  the  terms  of  the  act  of  March  2, 1919,. 
and,  in  so  doing,  must  comply  strictly  with  every  provision  of  the 
act.  It  is  not  possible  for  this  Board  to  comply  with  only  part  of  the 
act  and  to  ignore  the  balance  of  its  requirements.  Therefore,  we 
must  give  as  much  consideration  to  the  provision  fixing  a  final  presen- 
tation date  as  to  the  other  portions  of  the  act,  and  can  not  take  juris- 
diction of  a  claim  which  was  not  presented  before  June  30,  1919. 
(McDonald  &  Co.,  case  No.  1655,  Vol.  II,  these  decisions,  p.  442; 
Schultz  &  Hirsch,  case  No.  2170,  Vol.  II,  these  decisions,  p.  763; 
Zenite  Metal  Co.,  case  No.  2288,  Vol.  II,  these  decisions,  p.  796.) 

4.  Claimant  having  failed  to  present  this  claim  before  June  30, 
1919  (and  for  nearly  a  year  thereafter),  it  is  clear  that  the  claim  can 
not  be  considered  and  this  Board  is  without  power  or  authority  to 
entertain  same. 

DISPOSITION. 

A  final  order  will  issue  denying  relief  to  the  claimant. 
Col.  Delafield  and  Mr.  Eason  concurring. 
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June  9, 1920. 
Case  No.  2663. 

In  re  CLAIM  OF  CARLISLE  COMHISSIOV  CO. 

1.  JUEISDICTION— TIKE  LIMIT  FOB  FILDTO  CLAIMS.— A  class  B  claim  filed 

with  the  Board  of  Contract  Adjustment  as  an  origrinal  tribunal  on  May 
1,  1920,  is  filed  too  late  to  be  considered  nnder  the  act  of  March  2,  1919. 

2.  SAME. — The  Board  of  Contract  Adjustment  has  only  Jurisdiction  in  settle- 

ment cases  arising  under  formally  executed  contracts  where  the  con- 
tractor and  contracting  oi&cer  have  been  unable  to  agree  on  a  settle- 
ment thereunder. 

3.  CLAIM  AND  DECISION.— This  claim  for  $180,222.48  arises  out  of  formally 

executed  contracts  but  was  presented  as  a  class  B  claim.  Held,  that 
this  Board  has  no  Jurisdiction. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  Statement  of  claim,  Fonn  B,  has  been  filed  under  Purchase, 
Storage  and  Traffic  Division  Supply  Circular  No.  17,  1919,  for 
$180,222.43,  by  reason  of  an  agreement  alleged  to  have  been  entered 
into  between  the  claimant  and  the  United  States. 

2.  During  the  fall  of  1917  and  all  of  1918,  claimant  was  engaged 
in  the  selling  of  hay  and  forage  to  the  United  States  Government, 
and  it  alleges  that  due  to  unpaid  cars,  shortage,  and  reduction  of 
weights,  freight  adjustments,  regrading  and  repricing,  and  loss 
through  its  overhead  expense,  the  Government  is  obligated  to  pay  it 
the  amount  of  its  claim  herein. 

DECISION. 

1.  Claimant  filed  its  statement  of  claim,  Form  B,  with  this  Board 
on  May  1, 1920,  and  from  the  statement  of  counsel  and  the  claitn  as 
filed,  together  with  the  record,  there  appears  to  be  no  evidence  that 
the  claim  was  filed  prior  to  June  30, 1919. 

2.  The  act  of  March  2, 1919,  provides  that : 

"  This  act  shall  not  authorize  payment  to  be  made  of  any  claim 
not  presented  before  June  30,  1919." 
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It  would  appear,  therefore,  that  thfe  Board  has  no  jurisdiction  to 
consider  the  claim  as  a  class  B  claim  under  the  act  of  March  2, 1919. 

3.  From  an  examination  of  the  record  it  appears  that  all  of  the 
items  comprising  this  claim  arise  under  and  by  virtue  of  formally 
executed  contracts,  the  Government  and  claimant  having  entered  into 
formally  executed  purchase  orders  under  the  provisions  of  section 
6853b,  Revised  Statutes. 

4.  The  claim,  having  ansen  under  formally  executed  contracts, 
this  Board  would  only  have  jurisdiction  under  General  Order  No. 
103,  November  6,  1918. 

5.  Paragraph  9,  Supply  Circular  111,  November  9, 1918,  provides: 

"Attention  is  directed  to  General  Order  No.  103,  November  6, 1918, 
creating  the  Board  of  Contract  Adjustment  and  empowering  such 
board  to  hear  and  determine  all  claims,  doubts,  and  disputes,  in- 
cluding all  questions  of  performance  and  nonperformance  which 
may  arise  under  any  contract  made  by  the  War  Department  in  in- 
stances  in  which  the  contractor  and  the  contracting  oificer  have  been 
unable  to  ag7'ee.^^ 

6.  This  Board,  therefore,  would  only  have  jurisdiction  under  Gen- 
eral Order  No.  103  in  this  case  in  the  nature  of  an  appeal  where 
the  contractor  and  contracting  officer  have  been  unable  to  agree,  and 
it  appearing  that  no  action  has  ever  been  taken  by  the  local  board, 
and  no  disagreement  ever  having  arisen  between  the  contracting 
officer  and  the  contractor,  this  Board  has  no  jurisdiction. 

7.  For  the  foregoing  reasons  relief,  therefore,  must  at  this  time 
be  denied  without  prejudice. 

DisposrrioN. 

1.  A  final  order  denying  relief  will  issue. 
CoL  Delafield  and  Mr.  Averill  concurring. 
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June  10,  1920. 
Case  No.  Sales  BCA-6. 

In  re  CLAIM  OF  BEAL-BITRBOWS  DBY  GOODS  GO. 

1.  JURISDICTION— BBEACH  OF  WABBANTY  OF  QUALITT— SALES.— Where 

the  Oovemment  advertises  for  bida  on  dnok  of  a  oertain  weight,  and 
claimant  makes  a  written  bid  therefor,  which  is  accepted  by  the  Gov- 
ernment by  letter,  and  it  develops  that  the  duck  is  of  a  lesser  weight 
than  that  npon  which  claimant  based  its  bid,  the  contract  is  an  informal 
one,  as  the  Quartermaster  General  has  made  no  regulation  under  sec- 
tion 6868b,  Compiled  Statutes,  for  the  sale  of  sulplus  property,  and  the 
Secretary  of  War  has  no  authority  to  adjust  a  claim  under  such  con- 
tract for  damages  based  on  a  breach  of  warranty  by  the  Government^ 
said  contract  not  coming  within  the  provisions  of  the  act  of  Harch  2^ 
1919. 

2.  CLAIH  AND  DECISION.— Claim  for  $1,242  under  General  Order   103  for 

dlfTerence  of  value  between  10- ounce  and  9.4- ounce  duck.  Held,  the 
Secretary  of  War  has  no  jurisdiction. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

This  is  a  claim  arising  under  General  Order  103  to  adjust  a  dispute 
under  the  terms  of  a  contract  between  the  claimant  and  the  Surplus 
Property  Division,  Office  of  the  Director  of  Purchase  and  Storage, 
by  the  terms  of  which  the  Government  sold  60,000  yards  of  duck, 
olive  drab,  29-inch,  10-ounce,  40  by  26,  at  34^  cents  per  yard,  a  total 
price  of  $20,700.  This  claim  was  received  by  this  Board  from  the 
Surplus  Property  Division,  Office  of  the  Director  of  Purchase  and 
Storage. 

This  claim  was  set  down  for  a  hearing,  but  the  hearing  was 
indefinitely  postponed  at  claimant's  request. 

FINDINGS  OF  FACT. 

1.  Under  date  of  October  13,  1919,  257,498^  yards  of  duck,  olive 
drab,  10-ounce,  29-inch,  located  in  the  Philadelphia  zone,  were 
declared  surplus  by  the  Surplus  Property  Division. 

2.  The  Surplus  Property  Division  by  advertisement.  Textile  List 
No.  6,  item  326,  closing  December  1, 1919,  requested  bids  on  217,498^ 
yards  duck,  olive  drab,  29-inch,  10-ounce,  40  by  26,  located  at  Phila- 
delphia, made  by  Fred  Bennett,  S.  P.  D.  No.  10347. 

3.  Under  date  of  December  16,  1919,  a  letter  of  acceptance  of  bid 
for  surplus  property  signed  by   the   contracting  officer,   Surplus 
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Property  Division,  was  addressed  to  claimant  covering  60,000  yards 
<Iuck,  olive  drab,  29-inch,  10-ounce,  40  by  26,  at  34^  cents  yer  yard, 
total  price  $20,700.  This  letter  stated  that  shipment  was  to  be  made 
Tvithin  60  days.  Under  the  same  date  S.  P.  Form  No.  13  authorized 
zone  supply  officer,  Philadelphia,  to  deliver  to  claimant  upon  receipt 
of  remittance  the  goods  listed  and  upon  the  conditions  stated  in  the 
letter  of  acceptance. 

4.  Claimant  wired  the  zone  supply  officer,  Philadelphia,  on  Feb- 
ruary 28, 1920.  as  follows: 

"We  bought  from  the  Government  sixty  thousand  yards  O.  D., 
twenty-nine  inch,  ten-ounce  duck,  which  has  just  been  received.  We 
find  it  only  weighs  about  nine  ounces.  Will  you  allow  us  the  rela- 
tive difference  between  the  nine  ounce  and  the  ten  ounce  duck? 
Wire  answer.'' 

5.  Claimant  then  submitted  upon  request  of  zone  supplj'^  officer, 
Philadelphia,  samples  of  duck  received.  Ten  tests  of  these  samples 
were  made  by  A.  S.  Dunbar,  textile  inspector,  Philadelphia  depot, 
showed  the  weight  to  be  9  ounces.  Mr.  Dunbar  made  tests  of  10 
samples  taken  from  the  same  stock  in  the  Philadelphia  depot  which 
showed  the  weight  to  be  9.4  ounces. 

6.  On  April  26,  1920,  Bert  Carpenter,  inspector.  Quartermaster 
Corps,  of  the  zone  supply  office,  St.  Louis,  Mo.,  visited  the  claimant 
at  Little  Rock  and  found  approximately  10,000  yards  of  the  duck 
in  their  warehouses.  Claimant  states  that  30.000  yards  had  been 
shipped  on  February  5,  1920,  to  the  Fulton  Bag  Co.,  Dallas,  Tex., 
and  20,000  yards  on  December  19,  1919,  to  the  Little  Rock  Tent  & 
Awning  Co.  Mr.  Carpenter  took  17  samples  at  random  from  the 
30,000  j'ards  available  at  Little  Rock  and  found  the  samples  to  be 
from  8.9  ounces  to  10  ounces  in  weight  and  the  average  weight  of 
the  17  samples  to  be  9.38  ounces. 

•  7.  On  March  23  the  Chief  of  the  Surplus  Property  Division  wrote 
claimant  that  he  was  prepared  to  recommend  to  the  Claim  Adjust- 
ment Board  a  refund  of  $1,242  based  upon  the  difference  in  value 
between  10-ounce  and  9.4-ounce  goods.  Claimant  replied  that  this 
adjustment,  if  allowed,  would  be  satisfactory. 

DECISION. 

1.  It  is  the  opinion  of  this  Board  that  the  Government  has  not 
complied  with  the  terms  of  its  contract  but  has  delivered  duck 
averaging  in  weight  9.38  ounces  instead  of  10  ounces  as  advertised 
and  sold  to  claimant  by  Surplus  Property  Division  letter  of  ac- 
ceptance of  bid  dated  December  16, 1919. 

2.  Claimant  had  the  privilege  of  refusing  to  accept  the  material 
or  of  returning  it  to  the  Government  and  thereupon  rescind  the 
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contract  entirely.  The  claimant  did  not  choose  to  repudiate  the  con- 
tract altogether  but  acctepted  the  property  as  satisfying  the  contract 
in  part  and  now  seeks  to  recover  damages  for  the  defect.  Claimant 
has  not  and  can  not  now  offer  to  rescind  because  he  disposed  of  the 
property  and  now  claims  damages  for  breach  of  the  contract  by  the 
Government. 

3.  No  regulations  covering  the  form  of  contracts  for  the  sale  of 
surplus  property  have  been  prescribed  by  the  Quartermaster  Gen- 
eral pursuant  to  section  6853b,  Compiled  Statutes.  This  contract  is, 
therefore,  not  a  contract  within  the  exceptions  to  section  3744,  Re- 
vised Statutes,  but  is  an  informal  contract. 

4.  It  is  the  opinion  of  this  Board  that  the  Secretary  of  War  has 
no  authority  to  adjust  a  claim  for  damages  based  upon  a  breach  by 
the  Government  of  an  informal  contract  not  coming  within  the  pro- 
visions of  the  act  of  March  2, 1919. 

5.  This  Board  is,  therefore,  without  authority  to  grant  relief 
sought  by  claimant.    The  claim  is  accordingly  denied. 

DISPOSITION. 

The  War  Department  Board  of  Contract  Adjustment  transmits 
its  decision  to  the  Surplus  Property  Division,  Office  of  the  Director 
of  Purchase  and  Storage. 

Col.  Delafield  and  Mr.  Tabb  concurring. 
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June  10,  1920. 
Case  No.  2168. 

in  re  CLAIM  07  EASTERN  MALLEABLE  IKON  CO. 

1.  SO  AOBEEXENT  WITHIN  THE  KEANINO  OF  THE  ACT  OF  MABCH  2, 

1919. — Where  claimant  is  enffagred  in  prodnotion  under  Ordnance  Depart- 
ment contracts,  and  being  desirous  of  ''eras  coal'*  requests  a  liaison  officer 
between  the  Ordnance  Department  and  the  Fuel  Administration  to  secure 
an  allotment  of  coal  to  claimant,  and  by  mistake  "  ste^m  coal "  is  de- 
livered instead  of  the  coal  ordered,  which  steam  coal  is  billed  to  claim- 
ant at  a  higher  price  than  it  could  have  purchased  similar  coal  in  the 
vicinity  of  its  plant,  and  claimant  pays  for  the  coal  at  the  price  at 
which  it  is  billed,  there  is  no  Implied  agreement  on  the  part  of  the 
Government  to  reimburse  claimant  for  the  excess  cost  of  the  coal  under 
the  act  of  Karch  8,  1919. 

2.  CLAIH  AND  DECISION.— Claim  for  $8,984.96  under  the  act  of  Harch  8, 

1919,  for  diiferenee  in  price  of  coal.  Held,  no  agreement  within  the 
meaning  of  said  act. 


Mr.  Averiil  writing  the  opinion  of  the  Board. 


FINDINGS  or  FACTT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  l^urchase,  Storage  and  TraflSc 
Division  Supply  Circular  No.  17, 1919,  for  $8,924.96,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant's  three  manufacturing  plants  were  engaged  100 
per  cent  on  Government  contracts  and  subcontracts,  producing  cast- 
ings during  the  months  of  August  and  September,  1918. 

3.  The  process  of  manufacture  required  the  use  by  claimant  of 
quantities  of  gas  coal  in  order  to  obtain  the  necessary  heat  in  its 
melting  furnaces  and  steam  coal  was  only  needed  in  limited  quanti- 
ties. The  claimant's  ordinary  source  of  supply  was  from  certain 
Pennsylvania  mines,  from  which  the  claimant  obtained  its  gas  coal 
at  a  price  delivered  of  $6,568  and  its  steam  coal  at  $6.70  per  ton. 

4.  On  account  of  car  shortage  and  orders  of  the  United  States 
Railroad  Administration  the  Pennsylvania  mines  were  unable  to  ob- 
tain the  necessary  cars  with  which  to  keep  claimant  company  ade- 
quately supplied  with  gas  coal.    There  was  no  shortage  in  steam  coal. 
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5.  In  August,  1918,  claimant  appealed  to  the  district  ordnance 
office,  Bridgeport,  for  aid  in  securing  gas  coal  and  described  the  kind 
of  coal  desired,  and  the  district  ordnance  manager  referred  claimant 
to  Lieut.  C.  L.  Christian,  Hartford  district  office,  fuel  branch,  fuel 
and  forage  division. 

6.  At  that  time  Lieut.  Christian's  duties  were  those  of  a  liaison  offi- 
<3er  in  charge  of  ascertaining  the  needs  for  fuel  of  the  various  manu- 
facturers engaged  on  work  for  the  Ordnance  Department,  and  by 
keeping  in  close  touch  with  the  Fuel  Administration  securing  the 
allocation  of  fuel  to  the  plants  most  in  need  thereof. 

7.  Upon  receipt  of  the  claimant's  appeal  for  aid,  Lieut.  Christian 
took  the  matter  up  with  the  Fuel  Administration  and  ascertained 
that  under  the  conditions  then  existing  it  would  be  impossible  to 
secure  either  the  necessary  priority  orders  or  the  necessary  cars  to 
assure  an  adequate  supply  of  gas  coal  from  the  Pennsylvania  mines, 
but  was  advised  that  certain  cargoes  of  West  Virginia  gas  coal  had 
been  arranged  for  from  Newport  News  by  water  to  Providence,  R.  I., 
and  from  the  latter  point  would  be  distributed  to  the  manufacturers 
most  in  need  of  this  character  of  fuel.  Lieut.  Christian  thereupon 
advised  the  claimant  that  if  it  desired  to  secure  from  2,500  to  3,000 
tons  of  gas  coal  that  that  amount  could  be  allocated  to  the  claimant's 
three  plants  and  a  car  of  sample  coal  was  forwarded  at  the  claimant's 
request  to  one  of  its  plants;  the  sample  proving  satisfactory  the 
-claimant  requested  Lieut.  Christian  to  arrange  to  secure  for  claimant 
^,500  to  3,000  tons  of  the  same  quality  of  gas  coal, 

8.  Lieut.  Christian  placed  the  request  with  the  Fuel  Administra- 
tion, who  in  turn  made  the  necessary  allocation,  and  orders  were 
issued  to  cover  the  shipment. 

9.  It  appears  from  the  evidence  that  the  practice  at  tidewater 
(Newport  News)  was  to  have  the  various  grades  and  kinds  of  coal 
coming  to  tidewater  by  rail  inspected  and  unloaded  into  what  were 
known  as  pools,  said  pools  being  numbered  from  1  to  7,  and  when  a 
•ship  or  barge  was  to  be  loaded  with  a  certain  kind  of  coal  said  ship  « 
or  barge  would  be  loaded  from  such  of  the  numbered  pools  as  con- 
tained the  grade  and  kind  of  coal  desired. 

10.  It  further  appears  that  the  gas  coal  desired  was  in  a  pool  No. 
7  and  that  certain  high-grade  steam  coal  was  in  a  pool  No.  1 ;  that 
l3y  some  error  the  steamship  Minneapolis  was  loaded  from  pool  No. 
1  and  not  from  pool  No.  7,  in  consequence  of  which  her  cargo  con- 
sisted of  high-grade  steam  coal  and  not  of  gas  coal.  The  steamer 
was  unloaded  at  Providence,  the  coal  loaded  on  cars,  and  dis- 
tributed and  l,167if|^  tons  were  shipped  to  the  claimant's  plants 
by  rail  from  Providence. 
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11.  Several  cars  of  this  ateam  coal,  which  should  have  been  gas 
ooaly  were  unloaded  before  the  error  was  discovered.  Claimant  im- 
mediately stopped  unloading  and  called  the  attention  of  Lieut. 
Christian  to  the  fact  of  the  error,  advised  him  that  they  did  not  want 
steam  coal  and  had  no  use  for  same  and  asked  to  have  the  coal  then 
on  tracks  which  had  not  been  unloaded  and  the  balance,  which  was 
supposed  to  be  en  route,  sent  to  some  other  point  where  steam  coal 
could  be  used.  Lieut.  Christian  at  once  took  up  the  matter  with  the 
Fuel  Administration  and  was  advised  that  the  Fuel  Administration 
was  not  responsible  for  mistakes  and  that  the  claimant  must  unload 
and  accept  the  coal. 

12.  At  that  time  the  question  of  the  price  of  the  coal  was  first 
raised,  the  claimant  having  just  received  invoice  for  the  sample  cars 
which  had  been  sent  them  some  time  previous,  from  which  invoice  it 
appeared  that  the  price  would  be  far  in  excess  of  the  customary 
price  from  the  Pennsylvania  mines.  Lieut.  Christian  advised  claim- 
ant that  he  knew  nothing  about  price  and  that  the  Fuel  Adminis- 
tration had  assured  him  that  the  coal  would  be  invoiced  at  the  regular 
established  prices  and  with  the  authorized  and  approved  carrying 
charges  added  thereto,  but  what  these  prices  would  be  neither  he  nor 
the  Fuel  Administration  was  in  a  position  to  say. 

13.  The  claimant  unloaded  and  accepted  the  coal,  all  of  which 
they  were  able  subsequently  to  use.  Invoices  were  subsequently  re- 
ceived and  paid  by  the  claimant,  the  total  of  said  invoices  being 
$16,748.59,  the  price  per  gross  ton  being  $14.46  on  a  part  thereof  and 
$14.15  on  the  other  part.  Claimant  alleges  that  it  could  have  ob- 
tained the  same  grade  of  steam  coal  from  other  sources  laid  down  at 
its  plants  at  $6.70  per  gross  ton  or  a  total  expense  of  $7,823.63  and 
has  filed  claim  for  the  difference  of  $8,924.96. 

14.  The  claimant  later  received,  through  the  efforts  of  the  Fuel 
Administration,  some  1,735  tons  of  g(Z8  coal^  the  kind  it  desired  which 
came  from  tidewater  (Newport  News)  per  steamship  Dannehorg. 
The  price  for  this  coal  was  far  in  excess  of  the  price  at  which  claim- 
ant had  been  obtaining  its  supply  of  gas  coal  from  the  Pennsylvania 
mines  and  cost  the  claimant  $15,025.35  more  than  the  same  tonnage 
of  coal  would  have  cost  from  the  Pennsylvania  mines.  The  claimant 
sets  this  amount  up  in  one  of  its  statements,  but  at  the  hearing  the 
claimant  states  positively  that  no  claim  is  being  made  for  the  gas 
cod  received  from  steamship  Darmehorg^  and  the  claim  is,  therefore, 
only  for  the  difference  between  the  price  claimant  was  paying  for 
steam  coal  and  the  price  claimant  was  obliged  to  pay  for  coal  which 
had  been  shipped  to  it  as  gas  coal  but  which  proved  to  be  steam  coal. 

15.  While  the  delivered  price  charged  for  the  steam  coal  was  very 
high,  yet  all  the  items  making  up  the  total  charge  to  claimant  were 
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investigated  by  the  Fuel  Administration  and  were  found  to  be  the 
correct  legal  charges.  It  is  very  apparent  that  coal  could  not  possi- 
bly be  shipped  from  West  Virginia  mines  to  tidewater,  floated  to 
Providence,  R.  I.,  and  then  reshipped  by  rail  to  destination  in  Con- 
necticut at  anything  near^the  price  for  coal  by  all-rail  routes  from 
Pennsylvania  mines. 

16.  A  hearing  has  been  had  before  this  Board,  at  which  hearing 
the  claimant  was  represented  by  counsel  and  by  Mr.  E.  Mannweilet, 
its  secretary,  who  conducted  all  the  negotiations  with  Lieut.  Chris- 
tian.   Lieut.  Christian  was  also  present  and  testified. 

17.  The  claimant's  position  as  outlined  by  its  counsel  at  the  hear- 
ing is  as  follows : 

"An  implied  contract  is  one  which  places  the  responsibility  of  loss 
upon  the  party  who  has  caused  the  loss.  There  is  always  an  implied 
contract  to  repay  for  damages  sustained  by  reason  of  action.  Tliere 
is  always  that,  and  for  that  reason  we  believe  that  while,  as  I  state, 
while  technically  there  is  no  contract,  express  or  implied,  there  are 
the  facts  which  place  the  responsibility  upon  the  Government,  which 
amounts  to  an  implied  contract.  There  is  an  implied  contract  that 
the  Fuel  Administration  is  going  to  provide  that  which  is  ordered 
or  which  they  are  requested  to  produce.  Here  is  a  fuel  board  that 
is  set  up  with  the  power  to  allocate  coal  from  one  point  to  another. 
The  minute  that  that  Fuel  Administration  accepts  a  re(][uest  from  a 
party  for  certain  coal  of  a  certain  standard,  to  be  dehvered  to  it, 
it  makes  at  least  an  implied  contract  with  the  party  that  it  is  goin^ 
to  deliver  that  coal,  and  when  it  delivers  something  absolutely  dii- 
ferent  it  has  broken  that  contract.  The  coal  was  under  the  juris- 
diction of  the  Government  from  the  time  it  was  taken  from  the 
ground  until  it  was  started  to  be  used.  The  Fuel  Administration,  the 
Coal  Administration,  the  Railroad  Administration,  and  the  Snip- 
ping Board  all  combined  were  Government  agencies." 

DECISION. 

1.  It  has  been  held  by  this  Board  in  numerous  cases  that  in  order 
for  relief  to  be  granted  under  the  terms  of  the  act  of  March  2,  1919, 
an  agreement,  express  or  implied,  must  be  shown;  there  must  be  an 
agreement  directly  contemplated  and  resulting  in  an  obligation ;  there 
must  have  been  a  mutual  intent  to  contract. 

2.  There  is  no  evidence  that  at  any  time  the  claimant  or  the  Gov- 
ernment, acting  through  Lieut.  Christian,  Ordnance  Department,  and 
the  Fuel  Administration,  contemplated  any  agreement  which  could 
result  in  legal  obligation.  The  claimant  had  full  knowledge  of  the 
fact  that  Lieut.  Christian  and  the  Fuel  Administration  were  render- 
ing a  gratuitous  service,  it  knew  the  Fuel  Administration  was  not 
selling  the  coal,  was  entering  into  no  contractual  relations.  A  mis- 
take was  undoubtedly  made  at  some  point  by  someone.    The  master  of 


Digitized  by  VjOOQIC 


DECISIONS  BOARD  OK  COKTRACT  ADJUSTMENT.  183 

the  ship  may  have  made  it ;  H.  X.  Hartwell  &  Son,  who  handled  the 
coal  and  collected  for  it,  or  their  agents  may  have  made  the  error. 
There  is  no  proof  that  the  mistake  was  made  by  the  Government 
agencies. 

3.  The  claimant  had  a  legal  right  to  have  rejected  the  coal  and 
have  absolutely  refused  to  take  it  when  it  proved  not  to  be  the  ga8 
coal  ordered.  The  waiving  of  the  legal  right  to  reject  that  which  it 
had  not  ordered  can  not  constitute  a  consideration  moving  to  the 
Government  to  support  an  implied  agreement  obligating  the  Govern- 
ment to  reimburse  claimant  for  any  loss  sustained. 

4.  The  fact  that  claimant  accepted  that  which  it  was  under  no  legal 
obligations  to  accept  conferred  no  benefit  whatever  upon  the  Govern- 
ment. The  coal  taken  was  steam  coed  which  was  not  needed  in  the 
production  which  the  Ordnance  Department  of  the  Government  was 
desiring  to  expedite. 

5.  To  discuss  the  motives  which  induced  claimant  to  forego  its 
undoubted  legal  right  would  be  mere  speculation.  The  fact  remains 
that  it  accepted  the  coal,  used  or  disposed  of  the  coal,  and  while  its 
profits  were  undoubtedly  decreased,  yet  there  is  no  evidence  of  any 
actual  deficit. 

6.  For  the  reasons  supra^  it  is  the  opinion  of  the  Board  that  no 
agreement,  express  or  implied,  within  the  purview  of  the  act  of 
March  2,  1919,  was  entered  into  between  the  claimant  and  the  Gov- 
ernment. 

7.  Relief  must  therefore  be  denied. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Hopkins  concurring. 
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June  10,  1920. 
Case  No.  2687. 

In  re  CLAIM  OF  A.  X.  BATTO. 

1.  JUBISDICTION. — Neither  the  Board  of  Costraet  Adjustment  nor  the  Secre- 

tary of  War  have  power  to  adjust  a  claim  on  an  informal  agreement  un- 
der the  act  of  March  2,  1919,  where  the  claim  was  not  presented  until 
May  18,  1930. 

2.  CLAIM  AND  BECISION.— Claim  under  the  act  of  March  2,  1919,  for  $70  on 

wool.     Held,  Board  without  Jurisdiction. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

*      FINDINGS   or   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  for  $70  arises  under  the  act  of  March  2,  1919. 
Statement  of  claim,  Form  B,  has  been  filed  under  the  provisions  of 
Supply  Circular  No.  17,  Purchase,  Storage  and  Traffic  Division, 
dated  March  26,  1919,  by  reason  of  an  agreement  alleged  to  have 
been  entered  into  between  claimant  and  the  United  States. 

2.  Claimant  alleges  that  on  June  12,  1918,  he  delivered  275  pounds 
of  high-grade  wool  to  H.  P.  Roddie  &  Co.,  of  Brady,  Tex.,  agent  of 
Charles  J.  Webb  &  Co.,  of  Philadelphia,  Pa.;  that  this  wool  was 
shipped  for  Government  use  in  accordance  with  the  terms  of  the 
Government  regulations  for  handling  the  wool  clip  of  1918,  as  estab- 
lished by  the  Wool  Division,  War  Industries  Board,  May  21,  1918; 
that  under  these  regulations  claimant  should  have  received  ^220  for 
the  275  pounds  of  wool  "in  the  grease,"  whereas  he  was  allowed 
only  $150 ;  and  that  there  is  due  him,  by  reason  of  improper  gradinj», 
the  sum  of  $70. 

3.  The  Board  of  Contract  Adjustment  received  the  sworn  state- 
ment of  claim  May  18, 1920.  The  Board  immediately  asked  claimant 
if  he  had  presented  the  claim  to  any  department,  official,  or  agent  of 
the  Government  prior  to  the  presentation  made  to  this  Board  on 
May  18,  1920,  requesting  information  and  evidence  as  to  any  such 
previous  presentation.  Claimant  has  forwarded  an  affidavit  in  which 
he  states  that  this  claim  was  first  presented  to  the  Government  on 
May  18, 1920. 
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DECISION. 

1.  I'he  act  of  March  2,  1919,  entitled  "An  act  to  provide  relief 
in  cases  of  contracts  connected  with  the  prosecution  of  the  war,  and 
for  other  purposes."  authorizes  the  Secretary  of  War  to  adjust,  pay, 
or  discharge  certain  informal  agreements  entered  into  during  the 
emergency  and  prior  to  November  12, 1918. 

2.  This  law  was  enacted  in  order  to  enable  the  War  Department 
to  adjust  agreements  which  had  not  been  reduced  to  writing  in 
accordance  with  existing  statutes.  The  Secretary  of  War  had  no 
authority  to  adjust  such  agreements  until  the  act  of  March  2,  1919, 
became  a  law.  In  granting  the  Secretary  of  War  this  special 
authority  to  adjust  informal  agreements,  Congress  thought  it  best  to 
place  a  time  limit  on  the  period  during  which  such  claims  might  be 
presented,  and  therefore  inserted  a  provision  in  the  act  reading  as 
follows : 

^^  Provided  further^  That  this  act  shall  not  authorize  payment  to 
be  made  of  any  claim  not  presented  before  June  thirtieth,  nineteen 
hundred  and  nineteen." 

3.  The  provision  fixing  the  last  day  upon  which  claims  can  be 
presented  is  plain  and  definite.  Claims  arising  under  this  act,  pre- 
sented after  June  30, 1919,  can  not  be  considered  by  the  Secretary  of 
War,  nor  by  the  Board  of  Contract  Adjustment,  which  in  such  cases 
is  the  agent  of  the  Secretary  of  War.  This  Board  is  authorized  to 
adjust  such  claims  in  accordance  with  the  terms  of  the  act  of  March 
2,  1919,  and,  in  so  doing,  must  comply  strictly  with  every  provision 
of  the  act.  It  is  not  possible  for  this  Board  to  comply  with  only 
part  of  the  act  and  to  ignore  the  balance  of  its  requirements.  There- 
fore, we  must  give  as  much  consideration  to  the  provision  fixing  a 
final  presentation  date  as  to  the  other  portions  of  the  act,  and  can 
not  take  jurisdiction  of  a  claim  which  was  not  presented  before 
June  30,  1919.  (McDonald  &  Co.,  case  No.  1655,  Vol.  II,  these  de- 
cisions, p.  442;  Schultz  &  Hirsch,  case  No.  2170,  Vol.  II,  these  de- 
cisions, p.  763.) 

4.  Claimant  having  failed  to  present  this  claim  before  June  30, 
1919  (and  for  nearly  a  year  thereafter),  it  is  clear  that  the  claim 
can  not  be  considered  and  that  this  Board  is  without  power  or 
authority  to  entertain  same. 

Col.  Delafield  and  Mr.  Eason  concurring. 
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JuNB  10, 1920. 
Case  No.  Sales  BCA-10. 

In  re  CLAIM  OF  DfTEBSTATS  OBOCEB  CO. 

1.  SALES— B&EACH  OF  HTFOBICAL  COHTBACT— JITBISDICTIOH.^Tlie  Sec- 
retary of  War  has  no  jurisdiotlon  of  a  elaim  for  damages  for  breach  of 
warranty  based  on  an  informal  contract  of  sale  not  within  the  terms  of 
the  act  of  March  2,  1919. 

S.  CLAIM  AND  DECISION.— Claim  for  $1,114.19  for  damagres  for  breach 
of  warranty  in  the  sale  of  Carolene  eyaporated  milk.  Held,  this 
Board  had  no  jurisdiction. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

This  is  a  claim  arising  under  General  Order  103  to  adjust  a  dispute 
under  the  terms  of  a  contract  between  the  claimant  and  the  command- 
ing officer,  Old  Hickory  Powder  Plant  of  the  Ordnance  Department, 
Jacksonville,  Tenn.,  by  the  terms  of  which  the  Government  sold  an 
article  listed  as  "  Caroline  evaporated  milk." 

A  hearing  has  been  held  on  this  claim. 

FINDINGS  OF  FACT. 

1.  During  the  month  of  July,  1919,  claimant  received  a  circular 
advertisement  and  proposal  of  the  sale  of  condemned  ordnance  prop- 
erty, which  circular  was  issued  July  11,  1919,  from  the  office  of  the 
commanding  officer  at  Old  Hickory  Powder  Plant,  Jacksonville, 
Tenn.  Under  the  regulations  governing  the  sale  as  set  forth  in  the 
circular  advertisement  in  paragraph  7  it  is  provided  "  all  property 
purchased  is  required  to  be  moved  within  120  days  from  date  of 
award." 

2.  Claimant  bid  on  several  items  listed  in  this  circular,  among 
which  was: 

Item 402 

Article :  Caroline  evaporated  milk,  No.  1,  48*s. 

Quantity 739 

Unit:  Cases. 

Original  cost: 

Per  unit $4. 85 

Total $8, 584. 15 

Claimant  bid  $3,046.58  on  tho  above-quoted  article,  which  was  85 

per  cent  of  the  cost  to  the  Government,  and  on  date  of  August  9, 1919, 
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was  informed  by  letter  from  commanding  officer,  Old  Hickory  Pow- 
der Plant,  that  this  lot  had  been  awarded  to  him.  When  the  goods 
were  received  there  were  742  cases  instead  of  739  cases,  so  the  claim- 
ant made  further  payment  of  $21.75,  making  a  total  payment  of 
$3,068.28  instead  of  $3,046.53. 

3.  Between  the  1st  and  the  15th  of  September,  1919,  claimant 
received  these  goods,  and  upon  examination  it  was  foimd  that  the 
item  listed  as  No.  402  "  Caroline  evaporated  milk "  was  in  fact  not 
evaporated  milk,  but  was  labeled  "  Carolene,  a  compoimd  of  refined 
nut  oils  and  evaporated  skimmed  milk.'' 

4.  On  September  15,  1919,  the  claimant  wrote  the  commanding 
officer  at  Jacksonville,  Tenn.,  calling  attention  to  the  fact  that  the 
Government  had  advertised  evaporated  milk  and  shipped  a  milk 
substitute.  On  September  29,  1919,  claimant  received  a  reply  to 
his  letter  of  the  15th  stating  that  the  Government  could  not  en- 
tertain its  claim,  due  to  the  fact  that  the  merchandise  was  advertised 
and  sold  ^'  as  is." 

5.  On  October  11,  1919,  claimant  replied  to  the  Government's 
letter  of  September  29  stating  that  they  did  not  ask  a  cancellation 
of  the  purchase,  but  contended  for  the  difference  between  the  value 
of  the  evaporated  No.  1,  48's,  and  the  compound  which  was  shipped; 
that  they  bought  "  Caroline  evaporated  milk  when,  as  a  matter  of 
fact,  it  isn't  (as  is)." 

6.  The  claimant's  vice  president  testified  that  the  difference  be- 
tween the  value  of  the  milk  advertised  and  that  delivered  as  arrived 
at  from  the  market  quotations  at  the  time  of  the  sale  is  $1.50  per 
case. 

7.  Claimant's  contention  is  that  it  bought  Carolene  evaporated 
milk  "  as  is "  and  that  it  was  prepared  to  accept  it  in  whatsoever 
condition  it  might  be,  but  that  it  did  not  receive  evaporated  milk 
but  a  compound  of  refined  nut  oils  and  evaporated  skimmed  milk. 

8.  Claimant  has  disposed  of  all  the  goods  except  250  cases  and  is 
now  claiming  damages  of  $1.50  per  case  by  reason  of  the  delivery  of 
an  article  different  from  that  purchased. 

DECISION. 

1.  It  is  the  opinion  of  this  Board  that  the  Government  has  not 
complied  with  the  terms  of  its  contract  but  has  delivered  ^^  Carolene, 
a  compound  of  refined  nut  oils  and  evaporated  skimmed  milk" 
instead  of  Caroline  evaporated  milk  as  offered  and  sold  the  claimant 
under  the  circular  advertisement  dated  July  11, 1919. 

2.  Claimant  had  the  privilege  of  refusing  to  accept  the  goods  or  of 
returning  them  to  the  Government  and  thereupon  rescind  the  con- 


Digitized  by  VjOOQIC 


188  DECISIONS  BOAKD  0¥  CONTRACT  ADJUSTMENT. 

tract  entirely.  Claimant  did  not  choose  to  repudiate  the  contract 
altogether,  but  accepted  the  goods  as  satisfying  the  contract  in  part 
and  now  seeks  to  recover  damages  for  the  loss  sustained.  Claimant 
has  not  and  can  not  now  offer  to  rescind,  because  it  has  disposed  of 
the  greater  portion  of  the  goods  and  now  claims  damages  for  breach 
by  the  Government  of  an  informal  contract. 

3.  This  contract  is  for  an  amount  in  excess  of  $500,  and  by  the 
regulations  governing  the  sale  "  all  property  purchased  is  required 
to  be  removed  within  120  days  from  date  of  award."  From  this  it 
is  clear  that  while  the  alleged  contract  might  have  been  performed 
within  60  days  it  was  not  compulsory  upon  the  claimant  to  accept 
delivery  of  the  goods  within  60  days  and,  therefore,  it  necessarily 
follows  that  it  was  not  such  a  contract  as  would  come  within  the 
exceptions  of  section  3744,  Revised  Statutes. 

4.  It  is  the  opinion  of  the  Board  that  the  Secretary  of  War  has 
no  authority  to  adjust  a  claim  for  damages  based  upon  a  breach  by 
the  Government  of  an  informal  contract  not  within  the  terms  of  the 
act  of  March  2, 1919. 

5.  This  Board  is  therefore  without  authority  to  grant  the  relief 
sought  by  claimant.    The  claim  is  accordingly  denied. 

Col.  Delafield  and  Mr.  Tabb  concurring. 
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June  10,  1920. 
Case  No.  2686. 

fn  re  GLAIK  OP  W.  T.  NIXON. 

1.  PEE8BNTATI0N  OF  CLAIM. — Where  a  claim  under  the  act  of  March  2, 

1919,  l8  not  presented  to  any  agency  of  the  QoYernment  prior  to  June 
30,  1919,  the  Secretary  of  War  has  no  jurisdiction  thereof,  under  said  act. 

2.  CLAIM  AND  DECISION.— Claim  for  $42,  under  act  of  March  2,  1919,  for 

additional  price  on  wool.    Held,  Secretary  of  War  has  no  jurisdiction, 
because  the  claim  was  not  filed  within  the  time  limited  by  said  act. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  Statement  of  claim,  Form  B,  in  the  sum  of  $42,  has  been  filed 
by  claimant  under  Jthe  provisions  of  Purchase,  'Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  dated  March  26,  1919,  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  the  claim- 
ant  and  the  United  States,  the  claim  being  presented  in  accordance 
with  the  act  of  March  2, 1919. 

2.  The  Wool  Division  of  the  War  Industries  Board  on  May  21, 
1918,  established  Government  regulations  for  handling  the  wool 
clip  of  1918.  Claimant  alleges  that  on  or  about  June  12,  1918,  he 
delivered,  at  Brownwood,  Tex.,  to  H.  P.  Roddie  &  Co.,  agents  for 
Charles  J.  Webb  &  Co.,  of  Philadelphia,  Pa.,  about  168  pounds  of 
wool  from  high-grade  Shropshire  sheep.  Claimant  states  that  this 
wool  was  furnished  for  the  use  of  the  Government  in  accordance  with 
the  regulations  established  by  the  Wool  Division  of  the  War  Indus- 
tries Board;  that  he  should  have  Deceived  under  these  regulations 
$134.40  for  this  wool,  but  that  he  was  allowed  only  $92.40  by  reason 
of  improper  grading. 

3.  The  statement  of  claim  was  received  by  the  Board  of  Contract 
Adjustment  on  May  18,  1920,  whereupon  claimant  was  requested  to 
furnish  information  and  evidence  concerning  a  previous  presenta- 
tion of  this  claim  if  he  had  previously  presented  same  to  any  de- 
partment, official,  or  agent  of  the  Government  prior  to  the  time  that 
the  claim  was  filed  with  this  Board.    Under  date  of  May  26,  1918,. 
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claimant  furnished  the  Board  a  signed  statement  in  which  he  shows 
that  the  presentation  of  this  claim  "  was  first  made  to  a  governmental 
department  May  18,  1920,"  and  that  a  presentation  of  the  claim 
was  not  made  prior  to  that  date. 

DECISION. 

1.  The  act  of  March  2,  1919,  entitled  "An  act  to  provide  relief  in 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and 
for  other  purposes,  authorizes  the  Secretary  of  War  to  adjust,  pay, 
or  discharge  certain  informal  agreements  entered  into  during  the 
emergency  and  prior  to  November  12, 1918. 

2.  This  law  was  enacted  in  order  to  enable  the  War  Department 
to  adjust  agreements  which  had  not  been  reduced  to  writing  in 
accordance  with  existing  statutes.  The  Secretary  of  War  had  no 
authority  to  adjust  such  agreements  until  the  act  of  March  2,  1919, 
became  a  law.  In  granting  the  Secretary  of  War  this  special 
authority  to  adjust  informal  agreements.  Congress  thought  it  best  to 
place  a  time  limit  on  the  period  during  which  such  claims  might  be 
presented,  and  therefore  inserted  a  provision  in  the  act  reading  as 
follows : 

^^  Provided  further^  That  this  act  shall  not  authorize  paynaent  to 
be  made  of  any  claim  not  presented  before  June  thirtieth,  nineteen 
hundred  and  nineteen." 

3.  The  provision  fixing  the  last  day  upon  which  claims  can  be 
presented  is  plain  and  definite.  Claims  arising  under  this  act,  pre- 
sented after  June  30,  1919,  can  not  be  considered  by  the  Secretary  of 
War,  nor  by  the  Board  of  Contract  Adjustment,  which  in  such  cases 
is  the  agent  of  the  Secretary  of  War.  This  Board  is  authorized  to 
adjust  such  claims  in  accordance  with  the  terms  of  the  act  of  March 
2,  1919,  and,  in  so  doing,  must  comply  strictly  with  every  provision 
of  the  act.  It  is  not  possible  for  this  Board  to  comply  with  only 
part  of  the  act  and  to  ignore  the  balance  of  its  requirements.  There- 
fore, we  must  give  as  much  consideration  to  the  provision  fixing  a 
final  presentation  date  as  to  the  other  portions  of  the  act,  and  can 
not  take  jurisdiction  of  a  claim  which  was  not  presented  before  June 
30,  1919.  (McDonald  &  Co.,  case  No.  1655,  Vol.  II,  these  decisions, 
p.  442;  Schultz  &  Hirsch,  case  No.  2170,  Vol.  II,  these  decisions, 
p.  763.) 

4.  Claimant  having  failed  to  present  this  claim  before  June  80, 
1919  (and  for  nearly  a  year  thereafter),  it  is  clear  that  the  claim 
can  not  be  considered  and  that  this  Board  is  without  power  or 
authority  to  entertain  same. 

Col.  Delafield  and  Capt.  Powell  concurring. 
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June  10, 1920. 
Case  No.  2012. 

Jn  re  CLAIK  OF  CAUFORKIA  PRUNE  A  APEICOT  P&ODVCEaS  (INC.). 

1.  O&AL  AOKBEXENT  AS  TO  PEICE—KEYISION.— Where,  at  a  meetiiiff  of 
California  prune  packers,  at  which  a  repreientatiye  of  the  committee  on 
luppliei  of  the  Oonnoil  of  National  Defense  and  a  representatiye  of 
claimant  were  present,  it  was  agreed  that  all  California  packers  wonld 
receiye  the  same  price  for  their  1917  pack  of  prunes  and  claimant  was 
directed  to  hold  a  certain  quantity  of  its  pack  for  the  Army,  with  the 
understanding  that  the  price  would  he  llxed  later  and  that  all  Califor- 
nia prune  packers  would  receiye  the  same  price,  and  the  Quartermaster 
General  confirms  the  allotment  and  claimant  deliyers  the  prunes  to 
various  quartermasters  on  purchase  orders  and  is  paid  a  tentatiye 
price,  which  is  less  than  the  price  finally  paid  another  California  prune 
packer,  claimant  is  entitled  to  an  additional  allowance  sufllcient  to 
equalize  its  price  with  that  paid  such  other  packer. 

S.  CLAHC  and  decision.— Claim  for  $57,171.98  under  the  act  of  March  2, 
1919  for  an  additional  price  on  prunes.  Held,  claimant  entitled  to 
recoYcr, 

Mr.  Henry  writing  the  opinion  of  the  Board. 

FINDINGS  of  FACrr. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  claim  is  for  $57,171.98  under  the  act  of  March  2,  1919.  It 
is  made  up  of  the  following  items: 

(a)  The  difference  In  price  between  that  paid  claimant  for  prunes 
and  the  price  of  7|  cents  per  pound,  bulk  basis,  on  approximately 
9,787,226  pounds  of  1917  prunes $52, 772. 77 

(6)  Interest  on  drafts  unpaid  by  the  Government  at  the  rate  of  6  per 
cent  between  the  time  of  invoice  until  date  of  Issuance  by  the 
Government 3, 644. 04 

(c)  Carrying  and  storage  charges  actually  incurred  on  prunes 
witheld  by  the  Government 755. 17 

2.  The  claim  was  first  presented  prior  to  February  15,  1919,  by 
claimant  mailing  separate  claims  to  depot  quartermasters  at  various 
stations  to  which  it  had  shipped  prunes.  Each  claim  so  forwarded 
was  for  such  proportion  of  the  total  claim  as  the  poundage  of  1917 
prunes  respectively  delivered  by  claimant  to  each  of'  said  quarter- 
masters bears  to  the  total  poundage  of  1917  prunes  on  which  the  claim 
is  based.  The  claims  were  afterwards  considered  by  the  Subsistence 
Division  and  by  the  Federal  Trade  Commission  at  the  request  of  the 
Subsistence  Division,  to  which  the  quartermasters  had  referred  the 
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bills  long  prior  to  June  30,  1919.  The  claim  afterwards  found  its 
way  to  the  War  Department  Claims  Board,  which  by  resolution  of 
the  standing  committee  on  September  15,  1919,  transmitted  the  claim 
to  this  Board,  conferring  upon  this  Board  special  jurisdiction  to  hear 
and  determine  the  matter. 

3.  Claimant  is  an  incorporated  cooperative  association  of  Cali- 
fornia producers  of  prunes  and  apricots,  its  purpose  being  to  act  as  a 
selling  agency  for  its  members.  When  prunes  were  delivered  to  it 
by  producers  the  sum  of  4  cents  per  pound  was  advanced  to  the 
producer. 

4.  In  the  latter  part  of  August,  1917,  and  until  October  15,  1917, 
on  which  date  it  was  transferred  to  the  Division  of  Coordination  of 
Purchase  of  the  Food  Administration,  there  existed  as  a  part  of  the 
War  Industries  Board  of  the  Council  of  National  Defense,  a  com- 
mittee known  as  the  committee  on  supplies,  of  which  Mr.  E.  O.  Heyl 
was  the  head. 

5.  On  August  31,  1917,  Mr.  Albert  C.  Kuhn  was  appointed  an 
"  expert "  in  the  Council  of  National  Defense.  Mr.  Kuhn's  duties  as 
orally  explained  to  him  by  Mr.  Heyl,  were  to  visit  various  firms 
who  might  furnish  dried  fruit,  and  to  get  knowledge  of  the  sizes  and 
conditions,  quality,  and  distribution  of  the  sizes  of  the  packs  of  the 
various  fruit  packers  of  California,  and  to  see  if  the  packers  and 
growers  would  accept  allocations.  As  regards  price,  Mr.  Heyl  testi- 
fied that  he  instructed  Mr.  Kuhn — 

"That  our  desire  was  to  pay  what  was  considered  by  unbiased 
authority  a  fair  and  just  price.  We  had  in  mind  that  prunes 
obtained  from  the  same  crop  would  all  be  paid  for,  that  is  equal 
quality,  would  be  paid  for  at  the  same  price."  (Heyl  hearing, 
pp.  24,25.) 

Mr.  Heyl  also  explained  to  Mr.  Kuhn  that  it  was  the  intention  to 
treat  every  one  alike. 

6.  On  September  1,  after  consulation  with  Mr.  Heyl  and  pursuant 
to  his  instructions,  Mr.  Kuhn  sent  the  following  telegram  to  claimant : 

"  Kindly  hold  for  Army  and  Navy  until  further  notice  2,808  tons 
choice  merchantable  quality  prunes  from  1917  crop,  of  which  one- 
half  sizes  of  60  to  70,  one-half  50  to  60 ;  price  to  be  determined  later ; 
most  of  which  to  be  packed  in  50-pound  boxes  unfaced,  but  small 
percentage  need  for  overseas  shipments  must  be  packed  in  5-pound 
tins.    Specifications  later. 

"  Committee  on  Supplies,  CouNcrL  National  Defense." 

On  the  following  day  claimant  replied  to  this  telegram  as  follows : 

"  As  per  your  wire  September  1  have  reserved  for  Armjr  and  Navy 
2,808  tons  prunes  1917  crop,  half  60-70  half  50-60,  awaiting  specifi- 
cations. 

Claimant  confirmed  this  telegram  by  letter  of  the  same  date. 
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7.  On  September  17, 1917,  Mr.  Kuhn  called  a  meeting  of  California 
prune  packers  to  be  held  at  San  Francisco,  Calif.  Claimant  and  the 
California  Packing  Corporation  and  other  prune  packers  were 
represented.  Various  tonnage  was  underwritten  by  those  present, 
claimant  underwriting  2,000  tons,  and  the  California  Packing  Cor- 
poration underwriting  500  tons.  The  tonnage  so  underwritten  by 
claimant  was  a  reduction  of  808  tons  from  the  amount  stated  in 
Mr.  Heyl's  telegram  of  September  1.  Mr.  Kuhn  wired  Mr.  Heyl 
giving  the  amount  of  each  allotment  and  noting  the  reduction  in 
claimant's  allotment  as  stated. 

At  this  meeting  Mr.  Kuhn  stated  that  the  prices  on  prunes  would 
be  fixed  by  the  cash  and  accounting  department  of  the  Federal  Trade 
Commission;  that  the  idea  was  to  fix  the  allotment  without  com- 
mandeering. Mr.  Kuhn  testified  that  the  2,000  tons  underwritten 
by  claimant  was  the  final  figure  on  claimant's  allotment  and  was 
intended  as  a  correction  of  2,808  tons  allotted  in  the  telegram  of 
September  1.  (Kuhn  hearing,  pp.  32,  33.)  He  also  testified  that 
the  packers  wished  to  know  whether  all  would  receive  the  same  price 
for  their  prunes.  He  advised  those  present  that,  "  a  friendly  com- 
mandeer was  intended."  He  also  stated  that  the  Government  would 
make  a  fair  price  as  soon  as  they  could  get  around  to  it;  that  he 
was  not  prepared  to  name  a  price.  He  further  testified  that  the 
representatives  present  agreed  to  and  accepted  the  various  allot- 
ments subject  to  a  price  being  made  later  by  the  Government.  It 
was  understood  that  the  final  price  would  be  fixed  at  a  later  date 
by  some  one  in  Washington  on  behalf  of  the  Government.  He  also 
testified,  "It  was  absolutely  understood  that  each  and  all  of  them 
were  to  receive  the  same  price." 

8.  On  October  9,  the  committee  on  supplies  telegraphed  Mr.  Kuhn 
that  at  a  meeting  between  the  representatives  of  the  Food  Adminis- 
tration* Federal  Trade  Commission  and  the  Army  and  Navy  with 
the  committee  on  supplies  that  it  was  agreed : 

"Because  reservations  and  allotments  dried  fruits  were  made 
>everal  weeks  ago  the  basis  prices  should  be  packer's  cost  plus  fair 
i>rofit,  and  would  be  as  following  subject  to  revisions  after  investiga- 
tion now  being  made  by  Federal  Trade  Commission  on  costs: 

"Army  and  Navy  specifications  prunes  sizes  50  to  60s  8J  cents; 
60  to  70s,  8J  cents — all  basis  50-pound  boxes,  differential  of  2^  cents 
on  25-pound  tins  and  2J  cents  on  25-pound  tins,  and  2J  cents  on 
5-pound  tins  over  50-pound  boxes." 

The  above  telegram  was  confirmed  by  letter  of  the  same  date. 
The  price  of  8}  cents  per  pound  for  50-60  prunes  packed  according 
to  Army  specifications  equal  (>}-cent  bulk  basis,  so  tliat  the  effect  of 
the  tentative  prices  quoted  in  the  above  telegram  was  to  fix  the  bulk 
basis  price  at  6f  cents  per  pound. 


Digitized  by 


Google 


194  DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT. 

9.  On  December  17,  1917,  at  a  meeting  of  the  then  recently  fonned 
Food  Purchase  Board,  which  had  specific  authority  from  the  Secre- 
tary of  War,  such  tentative  prices  were  made  final. 

10.  Allotments  were  made  in  January  and  February  and  claimant 
and  other  prune  packers  learning  through  Mr.  Kuhn  that  they  were 
to  be  at  the  same  price,  viz,  6J  cents  bulk  basis,  filed  protests  against 
such  prices.  The  Food  Purchase  Board  referred  these  protests  to 
the  Federal  Trade  Commission,  which  found  at  least  as  to  one  packer 
the  price  was  not  sufficient  to  cover  its  cost  plus  the  packing  and 
carrying  charges  and  the  fixed  margin  of  4  per  cent,  and  an  addi- 
tional allowance  was  made  to  at  least  one  of  the  packers  showing 
such  high  cost  figures. 

11.  When  claimant  learned  that  at  least  one  of  the  packers  rep- 
resented at  the  meeting  of  September  17,  1917,  had  received  an  in- 
creased price,  it  protested  the  price  fixed  for  its  product  by  billing 
the  various  quartermasters  as  above  stated.  The  commission  sub- 
stantially decided  that  there  should  be  a  different  method  of  com- 
puting fair  prices  between  the  prices  paid  cooperative  producers' 
associations  and  those  paid  commercial  packers  who  did  not  produce 
prunes  but  bought  them  of  the  producers,  as  it  was  practically  im- 
possible to  compute  the  cost  of  the  prunes  to  the  producers,  and 
that  by  figuring  claimant's  cost  on  the  basis  of  the  price  of  4  cents 
which  claimant  had  advanced  to  the  growers,  plus  its  running  ex- 
penses, packing  charges  and  4  per  cent  profit,  claimant  would  not 
be  entitled  to  as  much  as  the  price  theretofore  fixed  and  which  it  had 
already  received  for  the  prunes.  Claimant  was  so  advised  by  the 
Subsistence  Division  by  letter  dated  October  30,  1919. 

12.  On  November  9,  1918,  the  Director  of  Purchase  and  Storage 
wrote  the  following  letter  to  the  zone  supply  officer,  general  supply 
depot,  New  York  City,  relative  to  the  claim  of  the  California  Pack- 
ing Corporation  for  final  adjustment  as  to  the  price  for  its  1917  pack 
of  prunes,  which  it  had  delivered  to  the  Government : 

"  1.  Based  on  a  report  from  the  Federal  Trade  Commission  and 
consideration  by  a  conference  between  representatives  of  the  Army, 
Navy,  Marine  Corps,  United  States  Food  Administration,  and  the 
Federal  Trade  Commission,  final  prices  have  been  named  on  prunes 
furnished  by  the  California  Packing  Corp.  as  follows  : 

Per  pound. 

ADF-51  A,  Jan.  9, 1918,  500,000  pounds  50/60,  50-poiind  boxes  prunes $0. 0936 

ADF-51A,  Jan.  11, 1918, 110,000  pounds  50/60,  50-pound  boxes  prunes .  0936 

ADF-51G,  Jan.  11, 1918, 100,000  pounds  60/70,  50-pound  boxes  prunes .  0884 

ADF-ITSB,  Mar.  26, 1918,  500,000  pounds  60/70,  50-pound  boxes  prunes—      .  0884 
ADF-173G,  Mar.  26, 1918,  600,000  pounds  70/80, 50-pound  boxes  prunes—      .  0832 

"  2.  To  the  above  prices  shall  be  added  one-tenth  of  1  cent  per 
pound  per  month  for  carrying  charges  from  January  1,  1918,  to  date 
of  shipment ;  interest  at  the  rate  of  6  per  cent  per  annum  from  date  of 
shipment  to  date  of  issuance  of  voucher;  plus  the  usual  strapping 
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allowance  on  dried  fruits,  which  is  6  cents  per  box  for  |-inch  flat  iron 
strapping,  well  nailed ;  4  cents  per  box  for  13-gauge  wire  strapping, 
tied  with  Gerrard  wire-tying  machine;  4  cents  per  box  for  ^-inch 
metal  straps,  fastened  by  Signode  fastener,  or  equivalent. 

"  3.  You  are  instructed  to  make  settlement  on  the  above  basis  as 
promptly  as  possible." 

The  California  Packing  Corporation  received  settlement  on  the 
above  basis. 

13.  The  procedure  after  allotments  by  the  Food  Purchase  Board 
was  for  it  to  notify  the  Quartermaster  General  of  the  allotment  to  the 
Army;  the  Quartermaster  General  would  confirm  the  allotment  by 
letter  to  the  claimant,  advising  it  to  hold  the  primes  for  shipping  in- 
structions from  depot  quartermasters.  The  quartermasters  would 
then  issue  purchase  orders  for  the  prunes  and  shipments  would  be 
made  as  therein  directed.  Some  of  the  purchase  orders  stated  the 
price  for  the  prunes  and  some  stated  that  the  price  was  to  be  fixed 
later. 

DECISION. 

1.  Claimant  delivered  the  prunes  to  the  Government,  which  ac- 
cepted and  paid  for  them  at  the  price  fixed  by  the  Federal  Trade 
Commission.  If  claimant  is  entitled  to  recover  it  must  be  upon  the 
theory  that  Mr.  Kuhn  agreed  with  claimant  and  other  packers  rep- 
resented at  the  meeting  at  San  Francisco  on  September  17  that  all 
California  prune  packers  would  receive  the  same  price  for  their 
1917  pack  of  prunes,  and  that  some  other  California  packer,  or 
packers,  received  a  higher  price  than  did  claimant  for  their  1917 
prunes. 

2.  There  is  no  evidence  in  the  record  disputing  the  testimony  of 
Mr.  Kuhn  that  he  did  agree  that  all  of  the  California  packers  would 
receive  the  same  price  for  their  1917  prunes.  It  is  established  by 
the  evidence  that  at  least  one  of  the  packers,  the  California  Packing 
Corporation,  did  receive  a  higher  price  for  its  prunes  than  did 
claimant.  The  only  reason  appearing  in  the  record  for  this  dif- 
ference in  price  is  that  the  California  Packing  Corporation  is  a 
commercial  packing  concern,  which  buys  prunes  in  the  open  market, 
and  that  its  actual  cost  of  the  prunes  is  fixed  by  the  price  paid  the 
producers  therefor,  while  claimant,  being  a  cooperative  concern  en- 
gaged as  a  selling  agent  in  disposing  of  prunes  produced  by  its  mem- 
bers has  no  cost  price  which  may  be  considered  in  fixing  the  price 
of  the  prunes  upon  a  cost-plus  basis.  In  determining  what  is  a  fair 
price  to  a  producer,  if  the  cost  of  production  can  be  ascertained,  it 
would,  of  course,  be  an  element  in  determining  what  the  fair  price 
should  be,  but  when  the  selling  price  is  fixed  by  the  agreement  of 
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sale  and  the  goods  have  been  delivered  the  actual  cost  to  the  pro- 
ducer can  neither  have  the  effect  of  increasing  or  reducing  that 
price.  So,  in  this  case,  the  price  was  not  only  to  be  a  fair  one,  but 
it  was  fixed  in  a  sense,  since  it  was  to  be  the  same  price  that  other 
packers  were  to  receive.  This  was  a  very  material  part  of  the 
agreement,  under  which  claimant  agreed  to  furnish  the  prunes.  It 
is  a  cooperative  association  organized  for  the  purpose  of  obtaining 
for  its  members  the  profit,  less  its  selling  expense  of  the  "middleman," 
so  to  speak.  If  it  chose  to  do  so  it  could  no  doubt  undersell  the 
commercial  packer,  but  if  it  chose  to  exact  from  the  Government 
an  agreement  that  it  would  receive  the  same  price  as  the  commercial 
packer  there  is  no  good  reason  why  it  is  not  entitled  to  receive  it, 
and  the  boards  and  Government  officers  who  have  heretofore  had  to 
•do  with  this  claim  seem  to  have  considered  this  claim  on  the  fair- 
price  theory  rather  than  on  the  theory  of  a  price  fixed,  i.  e.,  the 
price  to  be  paid  to  all  California  packers. 

Claimant  held  the  prunes  pursuant  to  the  telegram  from  Mr. 
Heyl,  the  amount  specified  therein  being  reduced  later  by  oral  under- 
standing with  Mr.  Kuhn.  The  allotment  to  the  War  Department 
was  confirmed  by  the  Quartermaster  General.  Orders  were  there- 
fore placed  by  various  quartermasters,  in  some  of  which  the  price  per 
pound  was  stated,  and  in  some  of  which  it  was  stated  that  the  price 
would  be  fixed  later.  It  must  be  held  that  where  prices  were  stated 
they  were  tentative  merely  and  were  subject  to  the  previous  under- 
standing between  claimant  and  Mr.  Kuhn  and  therefore  subject  to 
revision.  Such  has  been  the  construction  placed  upon  claimant's 
orders  as  well  as  those  given  the  California  Packing  Corporation. 
The  action  of  the  Director  of  Purchase  and  Storage  and  of  the  Food 
Purchase  Board  in  considering  claimant's  protest  is  additional  proof 
of  the  understanding  upon  which  claimant  relies. 

3.  While  there  is  no  evidence  of  an  express  agreement  as  to  the 
payment  of  storage  on  the  prunes,  it  does  appear  that  on  December 
22,  1917,  Mr.  Heyl  asked  Mr.  Kuhn  if  the  packers  would  not  hold 
their  prunes  for  shipping  instructions  with  the  agreement  to  pay 
storage,  and  in  advising  the  Quartermaster  General  of  the  allotment 
Mr.  Heyl  stated  that  the  claimant  had  facilities  for  storing  the 
prunes  and  suggested  that  shipping  directions  be  given  only  as  the 
primes  were  needed.  Having  held  the  prunes  for  the  Government, 
there  is  an  implied  agreement  that  it  would  be  reimbursed  for 
reasonable  storage  or  carrying  charges.  This  item  was  allowed  the 
Oalifomia  Packing  Corporation.  In  order  that  the  Grovernment's 
agreement  may  be  kept,  claimant  should  receive  the  same  price  as 
•other  California  packers.  Claimant  is  entitled  to  an  award  of  the 
following  itams:  (a)  The  difference  between  the  price  claimant  re* 
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ceived  for  its  1917  prunes  and  that  paid  the  California  Packing 
Corporation;  (6)  one-tenth  of  1  per  cent  per  pound  per  month  as 
carrying  charges  from  January  1, 1918,  to  date  of  shipment;  (c)  the 
usual  strapping  aUowance  according  to  the  schedule  used  in  paying 
the  California  Packing  Corporation,  or  if  the  claimant  has  been  paid 
a  strapping  allowance,  the  difference  between  such  rates  and  what 
claimant  has  received.    Interest  can  not  be  allowed. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  a  certificate,  C,  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  17,  Purchase, 
Storage  and  Traffic  Division,  1919. 

Col.  Delafield  concurring. 
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JCNE  10,  1920. 
No.  2501. 

Jn  re  CLAIK  OF  PHILADELPHIA  BOILEE  WOEKS    (TTNDEE  FOlTHDATIOir 

CO.). 

1.  STTBCONTEACTOE — ^NO  CLAIX. — Where  the  proof  shows  that  a  subcontrac- 

tor could  have  canceled  Its  orders  for  material  without  loss,  but  retained 
it  and  used  it  in  its  private  business,  it  had  no  claim  for  reimbursement 
for  loss,  if  any,  on  suspension  or  cancellation  of  its  contract  with  the 
prime  contractor. 

2.  CLAIK  AHD  DECISION.— Claim  under  General  Order  103  for  f614.79  com- 

mitments.   Held,  claimant  not  entitled  to  recover. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  jSnds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  by  a  subcontractor,  brought  in  the  name  of 
the  prime  contractor,  the  Foundation  Co.,  from  the  decision  of  the 
Board  of  Contract  Revision  and  Claims  Board,  Construction  Divi- 
sion, under  circumstances  which  hereinafter  appear. 

2.  Under  date  of  February  21,  1918,  the  Foundation  Co.  entered 
into  a  contract  with  the  Government  to  construct  a  plant  for  assem- 
bly of  propellant  charges  near  TuUytown,  Pa. 

3.  On  August  21,  1918,  the  Foundation  Co.  sent  an  order  to  the 
claimant  in  connection  with  said  contract,  to  furnish,  deliver,  and 
erect — 

"  Steel  smoked  breeching,  as  per  our  drawing  No.  N-1574r-L  15. 
Measurements  to  be  verified  by  you.  Same  to  be  erected  within  five 
to  six  weeks  from  the  delivery  of  first  steel.  The  Foundation  Co. 
to  make  immediate  application  for  priority.    Price,  $6,825." 

4.  Within  a  day  or  two  thereafter  it  was  discovered  that  the  steel 
smoked  breeching  could  be  obtained  more  quickly  from  another  con- 
cern, and  on  August  27,  1918,  the  Foundation  Co.  notified  the  claim- 
ant by  letter  of  that  date  that  they  canceled  the  order  of  August  21, 
1918,  for  the  reason  that  there  was  urgent  necessity  for  getting  heat 
into  the  buildings,  that  the  breeching  was  therefore  necessary  at  the 
earliest  possible  date,  and  that  as  the  claimant  did  not  have  the  mate- 
rial in  stock  on  hand  it  was  thought  advisable  to  get  the  breeching 
elsewhere.    The  claimant  alleges  that  it  had  already  given  the  neces- 
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sary  order  for  steel  for  the  breeching,  and  files  this  claim   for 
expenses  in  connection  therewith,  itemized  as  follows : 

To  eancellaUon  of  order  after  material  had  been  placed  with  mill  at 

price  of  stock  plates,  namely,  1  cent  per  pound  over  mill  price $269. 75 

Hauling,  handling,  and  waste 270.00 

5  trips  to  Tullytown  getting  order,  checking  up  dimensions,  etc 75. 00 

Total , 614.75 

5.  The  Board  of  Contract  Review  and  Claims  Board  allowed  the 
third  item  of  $75  and  disallowed  the  other  two  items,  and  from  their 
decision  this  appeal  is  taken. 

6.  A  hearing  was  had  in  this  case  in  which  the  claimant  was  noti- 
fied to  appear.  The  claimant,  under  date  of  June  7, 1920,  wrote  that 
it  did  not  care  to  furnish  evidence  other  than  appeared  from  the  files. 

7.  Maj.  C.  M.  Foster,  Quartermaster  Corps,  called  as  a  witness  for 
the  Government,  testified  that  at  the  time  of  the  cancellation  of  the 
claimant's  order  steel  of  all  kinds  was  very  much  in  demand,  and  that 
the  claimant's  order  to  the  mill  could  undoubtedly  have  been  can- 
celed without  expense  to  the  claimant,  upon  receipt  of  notice  from  the 
claimant  that  its  order  from  the  Foundation  Co.  was  canceled. 

8.  Under  date  of  October  10, 1919,  the  claimant  wrote  to  Brig.  Gen. 
R.  C.  Marshall,  in  connection  with  this  claim,  the  following  letter : 

Philadelphia,  Pa.,  October  10^  1919. 
R.  C.  Marshall,  Jr.,  • 

Brigadier  Gcneralj  Construction  Division  of  the  Army^ 

War  Department^  Washington^  D.  C. 
(Attention  of  Maj.  C.  M.  Foster,  Quartermaster  Corps.) 

(tentlemen:  Acknowledging  receipt  of  your  letter  of  October  2 
regarding  claim  No.  412.32  CK-MT  (Tullytown  bag-loading  plant), 
we  would  advise  as  follows : 

The  material  for  this  breeching  was  placed  with  the  Nagle  Steel 
Co.  at  Pottstown,  Pa.  Referring  to  cancellation  with  the  mill,  we 
did  not  deem  it  advisable  to  cancel  this  material  inasmuch  as  the 
writer  made  a  personal  visit  and  after  considerable  discussion  we 
were  given  a  very  good  shipping  date,  so  that  to  cancel  the  order 
within  two  or  three  days  thereafter  did  not  seem  to  be  good  business 
at  that  time.  Had  we  done  this,  we  feel  sure  that  any  other  orders 
that  we  might  have  had  would  have  been  held  up  indefinitely,  bear- 
ing in  mind  that  the  war  was  still  on  and  material  very  much  sought 
after. 

Referring  to  paragraph  C,  all  the  material  was  rolled  and  shipped 
from  the  mill. 

Paragraph  D :  The  work  done  by  this  company  consisted  of  getting 
out  sketches  and  making  up  a  material  list,  the  writer  taking  same  to 
the  mill,  making  a  personal  visit  regarding  delivery. 

After  the  plates  were  received  they,  of  course,  were  not  in  sizes 
that  could  be  handled  without  cutting.  We  were,  therefore,  com- 
pelled to  handle  and  shear  same  to  take  care  of  the  individual  jobs  in 
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hand.  The  material  in  question  was  used  on  six  or  seven  different 
jobs  which  came  in  afterwards  and  for  which  we  could  have  bought 
the  material  at  the  prevailing  price  at  that  time,  which  was  much 
lower  than  the  price  paid  for  these  plates.  In  fact,  we  still  have  a 
few  sheets  of  this  plate  on  hand,  which,  on  account  of  the  extreme 
narrow  widths,  we  have  been  unable  to  work  in  on  any  other  job  to 
advantage. 

We  trust  that  after  going  over  the  above  you  will  see  the  justice  of 
our  clAim  and  that  same  wul  be  passed  to  our  credit. 
Yours,  very  truly, 

Philadelphia  Boiler  Works, 
Wm.  Hunter,  Treasurer. 

decision. 

1.  The  claimant  received  a  valid  order  as  subcontractor  for  the 
steel  smoked  breeching,  as  it  claims. 

2.  Upon  receipt  of  the  cancellation  of  this  order  it  was  the  duty 
of  the  claimant  to  minimize,  so  far  as  possible,  its  damages  in  con- 
nection therewith.  We  find  from  the  testimony  of  Maj.  Foster,  and 
from  the  letter  of  the  claimant,  dated  October  10,  1919,  that  the 
claimant  might  have  canceled  its  commitment  which  it  made  on  the 
order  from  the  Foundation  Co.  without  cost  to  the  claimant. 

3.  The  reason  that  the  commitment  for  which  the  claimant  now 
seeks  reimbursement  was  not  canceled  is  apparent  from  its  letter 
just  referwd  to,  in  which  the  claimant  states : 

"We  did  not  deem  it  advisable  to  cancel  this  material  inasmuch 
as  the  writer  made  a  personal  visit,  and  after  considerable  discus- 
sion we  were  given  a  very  good  shipping  date,  so  that  to  cancel  the 
order  within  two  or  three  days  thereafter  did  not  seem  to  be  good 
business  at  that  time.  Had  we  done  this,  we  feel  sure  that  anv  other 
orders  that  we  might  have  had  would  have  been  held  up  indefinitely, 
bearing  in  mind  that  the  war  was  still  on  and  material  very  much 
sought  after." 

In  other  words,  the  claimant  chose  to  accept  the  steel  which  it  had 
ordered,  for  the  purpose  of  fulfilling  other  Government  orders,  or 
private  orders  of  the  claimant.  In  doing  so  it  must  be  taken  to  have 
assumed  any  loss  which  might  follow. 

4.  We  do  not  find  the  claimant  entitled  to  any  more  than  has  been 
allowed  it  by  the  Board  of  Contract  Review  and  Claims  Board. 

DISPOSITION. 

The  claimant's  appeal  is  dismissed,  and  a  copy  of  this  decision 
will  be  sent  to  the  Board  of  Contract  Review  and  Claims  Board. 
Col.  Delafield  and  Mr.  Tanner  concurring. 
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June  10,  1920. 
Case  No.  1932. 

In  re  CLAIX  OF  THE  J.  O.  WHITE  ENGINEEEING  COEPOEATION. 

1.  PAY-EOLL  DEDTTCTIONS. — The  contractor,  ander  a  cost-plus  contract,  must 

present  properly  slg^ned  receipts,  or  other  undoubted  evidence  as  to  the 
correctness  of  its  pay-roll  accounts,  and  where  proper  proof  is  not  pre- 
sented, due  to  claimant's  inefllcient  accounting^  system,  such  items  will 
he  disallowed. 

2.  TEADS  DISCOimTS. — Under  a  cost-plus  contract  it  was  the  duty  of  the 

contractor  to  take  advantage  of  trade  discounts,  and  this  applies  to 
plant  equipment  subsequently  purchased  by  the  Oovernment  at  cost,  as 
well  as  ordinary  supplies. 
3»  TEAHSPOETATIOH  CLAIKS. — Claims  for  shortages  or  breakage  while  in 
transit  to  the  site  of  the  work  are  claims  against  the  carriers  and  are 
not  allowable  under  the  contract. 

4.  mSCELLAHEOITS  CLAIMS. — A  number  of  claims  disallowed  because  not 

pertaining  to  work  or  supplies  under  the  contract,  or  not  supported  by 
suffldent  evidence;  others  allowed  as  proper. 

5.  CLAnc  AND  DECISION. — Claim  under  Oeneral  Order  103  on  formal  cost-plus 

contract  for  f 30,562. 19.  Held,  claimant  entitled  to  recover  on  some 
items,  other  dismissed. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

« 

FINDING  OP  PACTS. 

The  Board  finds  the  following  to  be  the  facts : 

This  case  arises  under  General  Order  108,  War  Department,  1918, 
and  comes  to  this  Board  as  an  appeal  from  the  Air  Service  Claims 
Board  disallowing  items  aggregating  the  sum  of  $30,562.19  alleged 
to  have  been  expenditures  made  by  the  petitioner  in  performing  work 
under  a  cost-plus  contract  in  the  construction  of  an  aeronautical 
experiment  station  at  Langley  field  in  the  vicinity  of  Hampton,  Va., 
for  which  disbursements,  it  is  alleged,  reimbursement  should  be  made 
by  the  Government  under  the  terms  of  the  contract  for  the  work. 
The  facts  and  circumstances  of  the  case  are  as  follows : 

1.  Under  date  of  June  20,  1917,  the  J.  G.  White  Corporation 
entered  into  a  validly  executed  contract  with  the  United  States  (by 
Lieut.  Col.  C.  G.  Edgar,  Signal  Corps,  contracting  officer)  by  which 
the  petitioner  undertook  to  do  all  things  necessary  for  the  construc- 
tion and  completion  of  the  following  work : 

"  The  construction  of  an  aeronautical  experiment  station  at  Langley 
field  near  Hampton,  Va.,  in  accordance  with  the  plans  and  specifica- 
tions of  Albert  Kahn  of  Detroit,  Mich." 
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This  construction  work  was  to  be  done  upon  what  is  commonly 
called  a  cost-plus  basis,  and  the  contract  for  the  work  contained  the 
following  stipulations  with  respect  to  the  reimbursement  to  be  made 
by  the  Government  to  the  petitioner  for  expenditures  made  in  the 
progress  of  the  work : 

"Article  II. 

"  Cost  of  the  worl\ — The  contractor  shall  be  reimbursed  in  the 
manner  hereinafter  described  for  such  of  its  actual  net  expenditures 
in  the  performance  of  said  work  as  may  be  approved  or  ratified  by 
the  contracting  officer  and  as  are  included  in  the  following  items : 

"(a)  All  labor,  material,  machinery,  hand  tools  not  owned  by  the 
workmen,  supplies,  and  equipment  necessary  for  either  temporary 
or  permanent  use  for  the  benefit  of  said  work ;  but  this  shall  not  be 
construed  to  cover  machinery  or  equipment  mentioned  in  section  (c) 
of  this  article.  The  contractor  shall  make  no  departure  from  the 
standard  rate  of  wages  being  paid  in  the  locality  where  said  work 
is  being  done  without  the  prior  consent  and  approval  of  the  contract- 
ing officer. 

"(J)  All  subcontracts  made  in  accordance  with  the  pro\'isions  of 
this  agreement. 

"(c)  Rental  actually  paid  by  the  contractor,  at  rates  not  to  exceed 
those  mentioned  in  the  schedule  of  rental  rates  hereto  attached,  for 
construction  plant  in  sound  and  workable  condition,  such  as  pumps, 
derricks,  concrete  mixers,  boilers,  clamshell  or  other  buckets,  electric 
motors,  electric  drills,  electric  hammers,  electric  hoists,  steam  shovels, 
locomotive  cranes,  power  saws,  engineers'  levels  and  transits,  and 
such  other  equipment  as  may  be  necessary  for  the  proper  and 
economical  prosecution  of  the  work. 

"Rental  to  the  contractor  for  such  construction  plant  or  parts 
thereof  as  it  may  own  and  furnish,  at  the  rates  mentioned  in  the 
schedule  of  rental  rates  hereto  attached,  except  as  hereinafter  set 
forth.  When  such  construction  plant  or  any  part  thereof  shall  arrive 
at  the  site  of  the  work  the  contractor  shall  file  with  the  contracting 
officer  a  schedule  setting  forth  the  fair  valuation  at  that  time  of 
each  part  of  such  construction  plant.  Such  valuation  shall  be  deemed 
final,  unless  the  contracting  officer  shall,  within  five  days  after  the 
machinery  has  been  set  up  and  is  working,  modify  or  change  such 
valuation,  in  which  event  the  valuation  So  made  by  the  contracting 
officer  shall  be  deemed  final.  When  and  if  the  total  rental  paid  to  the 
contractor  for  any  such  part  shall  equal  the  valuation  thereof  no 
further  rental  therefor  shall  be  oaid  to  the  contractor,  and  title 
thereto  shall  vest  in  the  United  States.  At  the  completion  of  the 
work  the  contracting  officer  may  at  his  option  purchase  tor  the  United 
States  any  part  of  such  construction  plant  then  owned  by  the  con- 
tractor by  paying  to  the  contractor  the  difference  between  the  valua- 
tion of  such' part  or  parts  and  the  total  rentals  theretofore  paid 
therefor. 

"Rates  of  rental  as  substitutes  for  such  scheduled  rental  rates 
may  be  agreed  upon  in  writing  between  the  contractor  and  the  con- 
tracting officer,  such  rates  to  be  in  conformity  with  rates  of  rentals 
charged  in  the  particular  territory  in  which  the  work  covered  by 
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this  contract  is  to  be  performed.  If  the  contracting  officer  shall 
furnish  or  supply  any  such  equipment  the  contractor  shall  not  be 
allowed  any  rental  therefor  and  shall  receive  no  fee  for  the  use  of 
such  equipment. 

"(c?)  Loading  and  unloading  such  construction  plant,  the  trans- 
portation thereof  to  and  from  the  place  or  places  where  it  is  to  be 
used  in  connection  with  said  work,  subject  to  the  provisions  herein- 
after set  forth,  the  installation  and  dismantling  thereof,  and  ordi- 
nary repairs  and  replacements  during  its  use  in  the  said  work. 

"(e)  Transportation  and  expenses  to  and  from  the  work  of  the 
necessary  field  forces  for  the  economical  and  successful  prosecution 
of  the  work,  procuring  labor,  and  expediting  the  production  and 
transportation  of  material  and  etjuipment. 

"(/)  Salaries  of  resident  engineers,  superintendents,  timekeepers, 
foremen,  and  other  employees  at  the  field  offices  of  the  contractor 
in  connection  with  said  work.  In  case  the  full  time  of  any  field 
employee  of  the  contractor  is  not  applied  to  said  work,  but  is  divided 
between  said  work  and  other  work,  his  salary  shall  be  included  in 
this  item  only  in  proportion  to  the  actual  time  applied  to  this  work. 

*'^{ff)  Buildings  and  equipment  required  for  necessary  field  offices, 
commissary  and  hospital,  and  the  cost  of  maintaining  and  operating 
said  offices,  commissary  and  hospital,  including  such  minor  expenses 
as  telegrams,  telephone  service,  expressage,  postage,  etc. 

"(A)  Such  bonds,  fire  liability  and  other  insurance  as  the  con- 
tracting officer  may  approve  or  require;  and  such  losses  and  expenses, 
not  compensated  by  insurance  or  otherwise,  as  are  found  and  cer- 
tified by  the  contracting  officer  to  have  been  actually  sustained  (includ- 
ing settlements  made  with  the  written  consent  and  approval  of  the  con- 
tracting officer)  by  the  contractor  in  connection  with  said  work,  and 
to  have  clearly  resulted  from  causes  other  than  the  fault  or  neglect 
of  the  contractor.  Such  losses  and  expenses  shall  not  be  included 
in  the  cost  of  the  work  for  the  purpose  of  determining  the  con- 
tractor's fee.  The  cost  of  reconstructing  and  replacing  any  of  the 
work  destroyed  or  damaged  shall  be  included  in  the  cost  of  the  work 
for  the  purpose  of  reimbursement  to  the  contractor,  but  not  for  the 
purpose  of  determining  the  contractor's  fee,  except  as  hereinafter 
provided. 

"(i)  Permit  fees,  deposits,  royalties,  and  other  similar  items  of 
expense  incidental  to  the  execution  of  this  contract,  and  necessarily 
incurred.  Expenditures  under  this  item  must  be  approved  in  advance 
by  the  contracting  officer. 

"(7)  Such  proportion  of  the  transportation,  traveling  and  hotel 
expenses  of  officers,  engineers,  and  other  employees  of  the  contractor 
as  is  actually  incurred  in  connection  with  this  work. 

"(fc)  Such  other  items  as  should  in  the  opinion  of  the  contracting 
officer  be  included  in  the  cost  of  the  work.  When  such  an  item  is 
allowed  by  the  contracting  officer,  it  shall  be  specifically  certified  as 
being  allowed  under  this  paragraph. 

"  The  United  States  reserves  the  right  to  pay  directly  to  common 
carriers  any  or  all  freight  charges  on  material  of  all  kinds,  and 
machinery,  furnished  under  this  contract,  and  certified  by  the  con- 
tracting officer  as  being  for  installation  or  for  consumption  in  the 
course  of  the  work  hereunder ;  the  contractor  shall  be  reimbursed  for 
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such  freight  charges  of  this  character  as  it  shall  pay  and  as  shall  be 
specifically  certified  bv  the  contracting  officer;  but  the  contractor 
shall  have  no  fee  based  on  such  expenditures.  Freight  charges  paid 
by  the  contractor  for  transportation  of  construction  equipment,  con- 
struction plant,  tools,  and  supplies  of  every  character,  shall  be 
treated  as  part  of  the  cost  of  the  work  upon  which  the  contractor's 
fee  shall  be  based ;  provided  that  charges  for  transportation  of  such 
construction  equipment,  construction  plant  and  tools  over  distances 
in  excess  of  500  miles  shall  require  the  special  approval  of  the  con- 
tracting officer. 

"  No  salaries  of  the  contractor's  executive  officers,  no  part  of  the 
expense  incurred  in  conducting  the  contractor's  main  office,  or  regu- 
larly established  branch  office,  and  no  overhead  expenses  of  any  kind^ 
except  as  specifically  listed  above,  shall  be  included  in  the  cost  ot 
the  work. 

"  The  contractor  shall  take  advantage  to  the  extent  of  its  ability 
of  all  discounts  available,  and  when  unable  to  take  such  advantage 
shall  promptly  notify  the  contracting  officer  of  its  inability  and  its 
reasons  therefor. 

"  All  revenue  from  the  operations  of  the  commissary,  hospital,  or 
other  facilities  or  from  rebates,  refunds,  etc.,  shall  be  accounted  for 
by  the  contractor  and  applied  in  reduction  of  the  cost  of  the  work." 

"Article  IV. 

'^Payments. — On  or  about  the  7th  day  of  each  month  the  con- 
tracting officer  and  the  contractor  shall  prepare  a  statement  showing 
as  completely  as  possible:  (1)  The  cost  of  the  work  up  to  and  in- 
cluding the  last  day  of  the  previous  month,  (2)  the  cost  of  the 
materials  furnished  by  the  contracting  officer  up  to  and  including 
such  last  day,  and  (3)  an  amount  equal  to  3^  per  cent,  except  as 
herein  otherwise  provided,  of  the  sum  of  (1)  and  (2)  on  account 
of  the  contractor's  fee ;  and  the  contractor  at  such  time  shall  deliver 
to  the  contratcing  officer  original  signed  pay  rolls  for  labor,  original 
invoices  for  materials  purchased,  and  all  other  original  papers  not 
theretofore  delivered  supporting  expenditures  claimed  by  the  con- 
tractor to  be  included  in  tne  cost  of  the  work.  If  there  be  any  item 
or  items  entering  into  such  statement  upon  which  the  contractor 
and  the  contracting  officer  can  not  agree,  the  decision  of  the  contract- 
ing officer  as  to  such  disputed  items  or  item  shall  govern.  The  con- 
tracting officer  shall  then  transmit  to  a  Signal  Corps  disbursing  offi- 
cer a  copy  of  said  statement,  together  with  original  pay  rolls,  in- 
voices, and  other  necessary  papers  relating  thereto,  and  said  dis- 
bursing officer  shall,  as  soon  as  may  be  practicable,  pay  to  the  con- 
tractor the  cost  of  the  work  mentioned  in  (1)  and  the  fee  mentioned 
in  (3)  of  such  statements,  less  all  previous  payments.  When  the 
statement  above  mentioned  includes  any  work  oi  reconstructing  and 
replacinf^  work  destroved  or  damaged,  the  payment  on  account  of 
the  fee  m  (3)  for  sucli  reconstruction  and  replacement  work  shall 
be  computed  at  such  rate,  not  exceeding  3^  per  cent,  as  the  contracting 
officer  may  determine.  The  statement  so  made  and  all  payments 
made  thereon  shall  be  final  and  binding  upon  both  parties  hereto, 
except  as  provided  in  Article  XIV  hereof.  The  contracting  officer 
may  also  make  payments  at  more  frequent  intervals  for  the  purpose 
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of  enabling  the  contractor  to  take  advantage  of  discounts  at  intervals 
between  the  dates  above  mentioned  or  for  other  lawful  purposes. 
Upon  final  completion  of  said  work  and  the  execution  by  the  con- 
tractor of  a  release  forever  discharging  the  United  States  of  and 
from  all  manner  of  debts,  claims,  and  demands  whatsoever  arising 
under  or  by  virtue  of  this  contract,  the  contracting  officer  shall  pay 
to  the  contractor  the  unpaid  balance  of  the  cost  of  the  work  and  of 
the  fee  as  determined  under  Articles  II  and  III  hereof." 

"Article  XIV. 

'^Settlement  of  disputes, — This  contract  shall  be  interpreted  as  a 
whole  and  the  intent  of  the  whole  instrument,  rather  than  the  inter- 
pretation of  any  special  clause,  shall  govern.  If  any  doubts  or  dis- 
putes shall  arise  as  to  the  meaning  or  interpretation  of  anything 
in  this  contract,  or  if  the  contractor  shall  consider  himself  preju- 
diced by  any  decision  of  the  contracting  officer  made  under  the  pro- 
visions of  Article  IV  hereof,  the  matter  shall  be  referred  to  the 
Chief  Signal  Officer  for  determination.  If,  however,  the  contractor 
shall  feel  aggrieved  by  the  decision  of  the  Chief  Signal  Officer,  he 
shall  have  the  right  to  submit  the  same  to  the  Secretary  of  War^. 
whose  decision  shall  be  final  and  binding  upon  both  parties  hereto.''^ 

2.  From  an  examination  of  the  above  quoted  terms  of  the  con- 
tract, it  will  be  observed  that  the  Government  was  standing  the 
entire  expense  of  this  work,  but  that  the  petitioner  was  required  to- 
make  payments  for  labor  and  materials,  etc.,  and  where  such  ex- 
penditures were  properly  made  in  accordance  with  the  terms  of  the- 
contract,  and  evidence  of  the  kind  agreed  upon  was  submitted,  it 
was  the  duty  of  the  Government  to  make  reimbursement  for  such 
expenditures  to  the  petitioner.  The  work  at  Langley  field  was. 
begun  in  due  time  and  disbursements  were  made  by  the  petitioner 
for  all  labor  and  materials  and  other  costs  and  were  properly  re- 
imbursed to  the  petitioner  by  the  Government,  except  tlie  items 
making  up  this  claim,  which  were  disallowed  by  the  Government 
auditors  on  the  job,  the  action  of  the  auditors  being  approved  by 
the  Claims  Board,  Air  Service;  and  as  a  result  of  such  action  on  the 
part  of  the  Air  Service  Claims  Board  this  case  was  brought  before 
this  Board  for  determination.  The  facts  in  connection  with  each 
one  of  the  items,  or  groups  of  items,  disallowed  will  be  discussed 
in  connection  therewith  in  the  decision. 

DECISION. 

1.  Group  No.  1 :  Pay-roll  deductions,  $6,649.42. 

{a)  Worlanen's  signatures  to  receipts  not  properly  signed,  in  that 
signatures  by  mark  were  not  witnessed,  or  the  workmen  signed  by 
initials  instead  of  full  name,  $137.82.  It  was  not  unreasonable  that 
the  Government  agents  should  require  the  petitioner  to  exhibit  a 
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properly  signed  receipt  showing  the  disbursement  of  money  to 
workmen.  In  the  absence  of  a  properly  witnessed  receipt  there  was 
no  way  by  which  the  Government  agents  could  tell  whether  such 
money  had  been  expended  or  not.  The  rules  in  respect  to  this  mat- 
ter were  reasonable,  and  the  Government  is  not  liable  to  reimburse 
petitioner  for  any  money  expended  where  proper  receipts  were  not 
furnished,  unless  it  was  possible  for  the  petitioner  to  have  shown 
beyond  any  perad venture  by  other  and  clear  evidence  that  such 
money  was  expended.  There  has  been  no  such  proof  in  this  case 
and  this  item  must  be  withheld.  The  contention  that  the  Govern- 
ment agents,  were  in  any  way  responsible  for  the  failure  of  the 
petitioner  to  secure  the  proper  receipts  is  without  merit,  as  the 
efforts  put  forth  by  the  Government  agents  in  respect  to  the  matter 
of  payments  of  the  pay  rolls  were  for  the  purpose  of  assisting  the 
petitioner  and  at  the  same  time  securing  the  Government,  but  this 
voluntary  assistance  did  not  in  any  sense  relieve  the  petitioner  from 
the  responsibility  of  securing  proper  receipts  for  expenditures  made. 
(6)  Beceipts  lost,  $75.60.  The  evidence  before  this  Board  was 
not  sufficient  to  show  that  any  of  these  so-called  lost  receipts  were 
turned  over  to  the  Government  agents  before  they  were  lost.  In  the 
absence  of  the  receipts  there  was  no  convincing  evidence  submitted 
to  the  Government  auditors  that  the  disbursements  had  been  made, 
and  the  same  were  properly  disallowed,  and  for  the  same  reason 
must  be  disallowed  by  this  Board. 

(c)  Beceipts  not  accurately  showing  the  amounts  actually  paid, 
$13.30.  In  the  absence  of  proper  receipts  sufficient  evidence  of  the 
excess  over  and  above  that  stated  upon  receipts  was  not  furnished 
the  Government  auditors,  and  has  not  been  furnished  this  Board 
and  must  be  disallowed. 

(d)  Pay  rolls  showing  time  in  excess  of  that  shown  on  foreman's 
report,  $3,333.14.  From  the  beginning  of  the  work  in  June,  1917, 
the  petitioner  used  the  system  of  brass  checks  for  keeping  the  time 
of  the  men,  and  in  addition  to  this,  largely  for  the  purpose  of 
ascertaining  the  separate  costs  of  the  various  permanent  buildings 
that  were  under  construction  at  Langley  field,  kept  a  foreman's  re- 
port upon  each  building.  From  the  very  beginning  it  seems  the 
Government  auditors  in  checking  over  petitioner's  pay  rolls  for  the 
purpose  of  passage  and  approval  compared  the  pay  rolls  made  up 
by  the  timekeepers  with  the  foreman's  report,  and  where  there 
were  discrepancies  between  these  two  systems  of  keeping  the  time 
the  foreman's  report  was  relied  upon  as  being  the  more  accurate, 
and  petitioner  was  called  on  to  submit  evidence,  where  there  were 
discrepancies  between  the  foreman's  report  and  the  timekeeper's 
report,  to  show  that  more  had  been  earned  by  any  man  than  that 
shown  upon  the  foreman's  report,  and  in  many  matters  of  dispute 
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thus  arising  adjustments  were  made,  where  it  could  be  shown  by  the 
petitioner  that  a  man  had  actually  earned  more  money  than  was 
shown  on  the  foreman's  report. 

This  system  was  continued  until  about  the  middle  of  December, 
1917,  when  petitioner  received  notice  that  from  then  on  the  Govern- 
ment would  rely  upon  the  foreman's  report  as  the  best  means  of 
accurately  ascertaining  the  amount  of  time  that  each  man  was  en- 
titled to.  The  items  that  go  to  make  up  the  amount  here  asked  for 
are  discrepancies  that  occurred,  for  the  most  part,  during  the  months 
of  November  and  December,  1917,  between  the  time  alleged  to  have 
been  earned  as  shown  by  the  timekeeper's  report,  and  upon  which  pe- 
titioner alleges  that  payments  were  made,  and  the  time  earned  by  the 
man  as  shown  on  the  foreman's  report,  by  which  the  Government 
auditoi*s  settled,  in  the  absence  of  other  convincing  evidence  that  the 
foreman's  report  should  be  corrected.  It  is  impossible  for  this 
Board,  in  the  present  state  of  the  evidence,  to  say  that  any  error  was 
committed  by  the  Government  auditors  in  the  finding  of  fact  in 
regard  to  the  amount  of  time  that  each  man  earned.  The  situation 
in  respect  to  that  matter  is  not  without  difficulty.  The  question 
ultimately  to  be  decided  is  how  much  time  did  each  man  earn  for 
which  he  was  entitled  to  receive  payment  from  the  White  Co.,  and, 
therefore,  how  much  money  is  the  White  Co.  entitled  to  receive  from 
the  Government.  The  circumstances  as  they  then  appeared  de- 
veloi)ed  the  necessity  of  ascertaining,  from  the  best  available  evi- 
dence, how  much  money  had  actually  been  earned  by  the  men  who 
were  employed  on  the  job.  The  auditors  undertook  this  difficult 
problem  and  solved  it  by  allowing  the  amount  which  the  best  evi- 
dence showed  was  due.  This  Board  has  not  been  furnished  with  any 
evidence  of  such  clear  and  explicit  nature  as  would  enable  it  to  find 
that  more  was  earned  than  for  which  reimbursement  has  been  made 
by  the  (Tovernment.  As  a  matter  of  fact,  the  auditors  regarded  the 
foreman's  report  as  more  accurate  than  the  timekeeper's  report,  and 
the  evidence  submitted  as  to  the  method  by  which  these  various 
agents  operated  indicates  very  clearly  that  the  account  of  the  time 
earned  by  the  men  should  have  been,  and  very  likely  was,  more 
accurately  kept  by  the  foreman,  who  worked  directly  over  the  men, 
than  by  any  central  time  office  which  depended,  for  the  most  part, 
upon  the  taking  out  and  turning  in  by  the  men  themselves  of  the 
brass  checks  that  were  issued. 

(e)  Errors  in  calculations,  $130.31.  The  Government  is  not  liable 
for  errors  in  calculation,  by  which  petitioner  made  excessive  pay- 
ments. 

(/)  Employment  of  persons  not  approved  by  Government  field 
officers,  $689.34.  This  item  embraces  amounts  paid  to  men  who  were 
not  upon  the  pay  roll,  or  amounts  paid  in  lieu  of  notice  to  quit,  men 
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employed  without  the  approval  of  the  Government  officer,  unauthor- 
ized increases  allowed,  etc.  All  of  these  items  received  the  considera- 
tion of  the  auditor  at  the  field,  and  were  disallowed  either  because 
proof  of  their  employment  was  not  furnished  in  the  method  re- 
quired or  their  employment  was  not  authorized.  There  has  been  no 
evidence  furnished  to  this  Board  which  would  justify  a  reversal  of 
the  finding  of  the  auditor,  and  this  item  be  disallowed. 

(g)  Various  minor  items,  such  as  meals  and  lodging  obtained  by 
workmen  after  their  employment  ceased,  cost  of  badges  and  checte 
lost  by  workmen,  transportation  advanced  to  workmen  but  not  de- 
ducted from  their  wages,  value  of  property  destroyed,  and  value  of 
tools  lost  by  workmen,  $62.42.  There  is  no  evidence  upon  which  any 
of  the  items  that  go  to  make  up  this  claim  can  be  allowed. 

2.  Group  No.  2:  Discount  deductions,  $10,738.26.  A  clause  in 
Article  II  of  the  contract  between  the  Government  of  the  United 
States  and  the  petitioner  with  respect  to  the  contraction  work  at 
Langley  field  provides  as  follows : 

"The  contractor  shall  take  advantage,  to  the  extent  of  its  ability, 
of  all  discounts  available,  and  when  unable  to  take  such  advantage 
shall  promptly  notify  the  contracting  officer  of  its  inability  and  its 
reasons  therefor." 

Under  this  clause  in  the  contract,  as  has  heretofore  been  said  by 
this  Board  in  case  No.  1882,  by  this  petitioner,  decided  April  9, 
1920,  speaking  with  reference  to  discount  deductions  and  referring 
particularly  to  the  above-quoted  provision  of  a  similar  contract : 

"  Under  this  clause  of  the  contract  it  was  clearly  the  duty  of  peti- 
tioner to  use  every  reasonable  and  ordinary  means  to  secure  all  avail- 
able discounts  upon  bills  for  material  whether  those  discounts  ap- 
peared upon  the  face,  of  the  bill  or  not.  In  cases  where  the  discount 
did  not  appear  upon  the  face  of  the  bill  whether  the  discount  was 
available  or  not  depended  upon  whether  or  not  it  might  have  been 
secured  if  it  had  been  seasonably  asked  for." 

The  above  quoted  principles  apply  with  equal  force  to  this  case. 
The  petitioner,  however,  in  this  case  attempts  to  draw  a  line  of  dis- 
tinction with  respect  to  the  liability  of  the  petitioner  under  the  terms 
of  the  contract  between  discounts  upon  supplies  and  equipment  used 
in  the  ordinary  course  of  the  work  and  discounts  upon  plant  mate- 
rial which  was  bought  for  the  account  of  the  contractor  and  later, 
after  the  Government  had  rented  it  for  some  time,  sold  to  the  Gov- 
ernment, the  petitioner  claiming  that  in  the  latter  case  there  was 
no  duty  resting  upon  the  petitioner  to  take  advantage  of  any  avail- 
able discounts.  We  are  of  the  opinion  that  no  such  distinction  should 
be  drawn.  Whenever  the  petitioner  purchased  any  plant  materials 
♦vhich  were  to  be  rented  to  the  Government  it  was  well  understood 
that  the  Government,  after  the  accrual  of  a  certain  amount  of  rental. 
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might  exercise  the  right  to  purchase  the  material.  It  was  the  duty 
of  the  petitioner  at  the  time  that  such  equipment  arrived  upon  the 
site  of  the  work  to  state  its  value  to  the  contracting  officer,  and  this 
value,  unless  modified  by  the  contracting  officer,  was  the  price  at 
which  the  Government  made  payment  to  petitioner  for  the  plant 
equipment  when  the  Government  exercised  the  option  to  purchase. 
With  respect  to  the  purchase  of  any  equipment  it  is  out  of  the  ques- 
tion to  assume  that  the  petitioner  understood  that  it  had  a  right  to 
make  a  profit  upon  the  purchase  and  sale  of  this  equipment  to  the 
Government.  Moreover,  in  the  circumstances  of  the  case,  the  situa- 
tion and  fair  dealing  between  the  parties  placed  the  duty  upon  the 
petitioner  to  secure  such  plant  equipment  at  the  cheapest  price  and 
upon  the  best  terms  possible,  and  this,  in  the  judgment  of  this  Board, 
necessitated  the  taking  advantage  of  all  available  discounts  for  the 
benefit  of  the  Government,  who  was  to  become,  or  might  become 
under  its  option,  the  owner  of  the  property.  It  should  also  be  said 
in  connection  with  all  these  matters  of  discount  that  those  embraced 
in  the  claim  here  presented  constitute  but  the  residue  of  a  large 
number  of  such  items,  and  that  many  of  such  items  were  handled  and 
adjusted  with  the  auditor  on  the  job,  and  all  allowances  consistent 
with  the  obligations  of  the  contract  were  paid  to  the  petitioner. 
!Nor  can  it  be  said  that  the  petitioner  was  ever  taken  by  surprise  in 
respect  to  the  matter  of  discounts,  because  there  were  many  confer- 
ences dealing  with  the  subject  between  the  petitioner  and  the  Govern- 
ment officers,  and  full  and  explicit  instructions  were  issued  which 
left  no  room  for  doubt  as  to  the  duty  of  the  petitioner  in  dealing 
with  the  matter  of  discounts. 

3.  Group  No.  »3:  Transportation  claims,  $1,961.15.  This  item  em- 
braces for  the  most  part  deductions  made  by  the  auditors  from 
invoices  for  supplies  and  material  at  the  site  of  the  work  because  of 
breakages  in  transit  and  shortages.  The  theory  upon  which  the 
petitioner  seeks  to  recover  these  shortages  against  the  Government 
is  that,  at  least  so  far  as  the  railroad  companies  are  concerned,  pe- 
titioner was  required  to  receive  all  supplies  and  materials  f.  o.  b. 
points  of  shipment,  and  that  the  Government  itself  paid  the  freight, 
and  that  the  Government  in  accomplishing  the  payment  of  freight 
by  executing  the  receipt  for  the  material  in  apparent  good  order 
placed  it  beyond  the  reach  of  the  petitioner  to  make  claim  for  break- 
ages and  shortages  against  the  carriers  who  transported  the  material 
to  the  site  of  the  work.  This  Board  went  into  this  matter  in  great 
detail  at  the  hearing,  discussing  fully  every  phase  of  the  situation, 
including  the  method  of  the  accomplishment  of  the  payment  of 
freight  as  related  not  only  to  the  different  characters  of  shipment, 
but  also  as  to  the  nature  of  the  claim  in  each  instance.  It  is  the 
opinion  of  this  Board  that  the  method  used  by  the  Government  in 
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accomplishment  of  the  payment  of  the  freight  upon  shipments  did 
not  preclude  the  petitioner  from  making  proper  claims  against  the 
shippers  or  the  carriers  for  shortages  or  for  damages  in  transit  or 
otherwise.  One  particular  item  coming  under  this  classification 
should  be  discussed  particularly.  This  was  a  shipment  of  glass  from 
Benswanger  &  Co.,  at  Richmond,  Va.,  to  the  cite  of  the  work.  The 
glass  reached  Langley  field  in  a  damaged  condition.  No  payment 
appears  ever  to  have  been  made  to  the  petitioner  for  the  invoice 
covering  this  shipment  of  glass,  and  a  great  deal  of  the  glass,  either 
that  which  was  to  some  extent  damaged  or  that  which  was  not 
damaged,  was  left  upon  the  premises  and  used  by  the  Government. 
It  is  impossible  now  to  tell  how  much  of  that  glass  was  used  by  the 
Government,  although  the  evidence  tends  to  show  that  all  that  was 
usable  was  so  used  on  the  job.  There  has  been  filed  an  affidavit 
by  Mr.  John  L.  Bordman  which  shows  that  the  salvage  value  of  this 
broken  glass  was  $554.50.  We  are  of  the  opinion  that  the  Govern- 
ment is  liable  to  the  petitioner  for  the  glass,  as  the  evidence  is  suffi- 
cient to  show  that  that  amount  of  glass  was  used  by  the  Government 
at  the  site  of  the  work,  and  this  amount  should  be  reimbursed  under 
the  terms  of  the  contract.  This  liability,  however,  is  in  no  way 
based  upon  the  notion  that  the  Government  is  liable  because  it  in- 
terfered in  any  way  with  the  petitioner  in  the  presentation  of  a 
claim  for  damage  to  the  glass  against  the  railroad  company  or  the 
shipper,  but  is  based  upon  the  fact  that  the  Government  used  the 
glass.  It  is  pertinent  to  remark  also  that  as  the  hearing  developed 
a  number  of  items  coming  under  the  general  head  here  discussed 
were  withdrawn  by  the  petitioner  with  a  view  to  their  collection  from 
the  carriers  involved  by  the  Traffic  Division  of  the  Air  Service,  the 
Traffic  Division  merely  rendering  assistance  to  the  petitioner  in 
respect  to  these  claims. 

4.  Group  No.  4:  Expense  accounts,  $1,104.01.  This  claim  em- 
braces first  of  all  the  amount  of  $226.91  incurred  by  petitioners 
traffic  men  and  disallowed  by  the  (Srovernment  field  auditor  for  the 
reason  that  their  expenses  averaged  more  than  $4  per  day.  These 
items  of  expense  can  not  be  allowed.  The  rule  that  no  expon.se 
account  should  exceed  $4  a  day  wjis  a  reasonable  one  with  which  tlie 
petitioner  company  was  thoroughly  familiar  and  by  which  it  was 
governed. 

Voucher  No.  738,  deductions  from  expense  account  of  J.  T.  Mc- 
Clellan,  partial  payment  No.  21,  stibvoucher  18,  which  covered  the 
expenses  of  Mr.  Dunn  and  Mr.  Crane  to  Detroit  in  May,  1917.  must 
be  disallowed,  upon  the  ground  that  this  must  be  considered  n  pnrt 
of  the  general  office  overhead  in  view  of  the  fact  that  expenses  in 
connection  with  this  trip  have  been  borne  by  the  Gtevemment  to  the 
extent  that  such  expenses  might  be  applied  to  the  work  in  question. 
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The  expense  account  of  Dunn  and  Crane,  vhich  was  carried  on  the 
account  of  J.  T.  McClellan,  also  included  ^the  expense  account  of 
Paul  Reber  amounting  to  $132.69.  We  thikk  that  the  expense  ac- 
count of  Paul  Reber,  upon  the  presentation  of  the  proper  vouchers, 
should  be  allowed,  as  it  was  in  connection  with  bringing  bridge  car- 
penters to  the  site  of  the  work  in  connection  with  the  construction 
cf  a  bridge  across  Back  Bay. 

The  expense  account  of  R.  B.  Skinner  of  $162.61  was  withdrawn 
from  this  claim  to  be  considered  in  claim  Xo.  2452  before  this  Board 
as  being  in  connection  with  the  closing  up  of  the  work  in  connection 
with  Langley  field. 

The  expense  item  of  W.  L.  McClelland  from  Charlotte,  N.  C,  to  the 
site  of  the  work,  voucher  No.  5501.  for  $28.37,  should  be  allowed  as 
this  man  came  from  Charlotte,  N.  C,  to  the  site  of  the  work  in 
direct  response  to  instructions  and  authority  from  Lieut.  Saville, 
who  was  the  engineer  in  charge  of  the  Government  work  at  the  time, 
and  should  be  paid  upon  the  presentation  of  the  proper  vouchers. 

Voucher  No.  4785,  deductions  from  the  expense  account  of  John 
Clinton  of  $13.81  should,  in  the  opinion  of  this  Board,  be  allowed. 
XI  appears  that  John  Clinton  was  employed  by  the  petitioner  com- 
pany from  New  York  to  work  at  Langley  field  at  a  certain  scale  of 
wages  then  prevailing,  but  while  he  was  en  route  the  scale  of  wages 
was  changed  by  the  Government,  and  after  Clinton  had  worked  one 
week  he  declined  to  continue  to  work  at  the  changed  schedule  of 
rates,  and  $13.81  covers  the  amount  of  his  transportation  back  to 
New  York.  We  think  it  is  an  item  that  was  a  proper  charge  under 
the  circumstances,  and  should  be  paid. 

The  items  of  $6.94  on  the  expense  account  of  W.  H.  Goodale  can 
not  be  allowed  because  it  represents  an  amount  of  expense  over  and 
above  the  allowance  of  $4  per  day. 

Voucher  No.  6601,  deductions  from  partial  payment  No.  858  in  the 
amount  of  $403.58  covering  the  expense  account  of  George  Hines,  jr., 
appears  to  have  received  the  approval  of  the  ofiicer  in  charge  of  the 
work  and  failure  to  pay  it  was  due  to  the  fact  that  proper  vouchers 
were  not  submitted  covering  this  expenditure.  It  must  be  left  to 
the  Claims  Board,  Air  Service  to  settle  this  amount  upon  the  proper 
presentation  of  vouchers.  The  evidence  shows  beyond  all  question 
that  Capt.  Mclnemey,  who  was  Government  superintendent,  in- 
structed this  man  Hines  over  the  telephone  to  canvass  the  Italian  dis- 
trict in  New  York  and  secure  men  and  to  incur  certain  expenses  in 
the  publication  of  hand  bills  in  Italian.  It  must,  however,  be  left 
to  the  petitioner  company  to  submit  proper  vouchers  covering  ex- 
penditures in  connection  with  this  item  of  expense. 

5.  Miscellaneous  deductions,  $3,907.24.  (a)  From  time  to  time  at 
the  hearing  of  this  case  as  the  evidence  developed  it  became  the 
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belief  of  the  auditor  for  the  air  service  present  that  sufficient 
documentary  evidence  had  been  submitted  to  justify  the  auditor  for 
the  Air  Service  in  paying  the  following  deductions,  and  they  were 
withdrawn  without  prejudice  by  the  petitioner  from  the  considera- 
tion of  this  Board  for  that  purpose : 

Voncher 
No. 

7999.  C.  BIllup  Sons  Co $11.  76 

7703.  Chespeake  and  Ohio  R.  R.  Co L 50. 96 

5391.  Wm.  B.  Andrews  Co 10.  03 

^909.  Norfolk  Stationery  Co l 25.  20 

4556.  Western  Electric  Go 24.00 

5945.  T.  T.  Keane  Co 100. 00 

292.  E.  I.  Du  Pont  de  Nemours 421.  68 

2346.  Old  Dominion  Steamship  Co 16. 52 

5775.  standard  Underground  Cable  Co 14. 00 

5357.  Maloney  Electric  Co 54.00 

7962.  Bellamy  Pharmacy 27. 00 

4625.  Noland  Clifford  Co 9. 92 

(6)  It  appears  that  there  were  a  great  many  items  of  apparent 
shortage  in  materials  and  supplies  on  account  of  which  deductions  were 
made  by  the  auditors.  Early  in  1919  Lieut.  Col.  Gallagher  sent  Capt. 
Mclnemey  (who  was  the  Government  officer  in  charge  of  all  construc- 
tion during  the  progress  of  the  work)  to  the  field  for  the  purpose 
of  going  into  the  matter  of  these  shortages  and  securing  all  available 
•evidence  as  to  whether  or  not  and  to  what  extent  such  apparent 
shortages  were  not  shortages  and  to  what  extent  such  supposed  mate- 
rial had  actually  been  received  and  used  on  the  job,  and  Capt.  Mc- 
Inerney.  together  with  certain  other  Government  officers  and  officers 
•of  petitioner  company,  went  into  great  detail  for  the  purpose  of 
ascertaining  these  facts.  At  that  time  Capt.  Mclnemey  and  the  offi- 
cers under  him  considered  a  great  number  of  these  matters,  declining 
many,  but  becoming  satisfied  from  the  evidence  produced  that  cer- 
tain apparent  shortages  were  not  shortages,  and  in  respect  to  these 
matters  showed,  in  his  judgment,  the  validity  of  petitioner's  claims 
with  reference  to  the  amounts  of  deductions  set  out  as  follows : 

Voucher 
No. 

«947.  West  Disinfecting  Co $58.  50 

«972.  John    Simmons 7.  25 

1086.  Fibre  Conduit  Co 17.55 

15680.  Virginia-Portland  Cement  Co 12. 60 

3306.  V^estern  Electric  Co 33. 00 

7037.  Seaboard  Supply  Co 12. 57 

7113.  Robinson  Clay  Products  Co 8.40 

4799.  R.  D.  Wood  Iron  Worlds 256.90 

4016.  Robinson  Clay  Products  Co 63. 18 

7811.  Reid  Murdoch  &  Co 14.00 

7657.  National  Electric  Supply  Co 14.85 

6748.  Winn  Bros.  &  Baker 3. 50 

^15.  Norfolk  Stationery  Co 12.00 

Tower  Binford  Electric  Co 24.  45 

4858.  Standard  Scale  &  Supply  Co 223.00 

•6717.  L.  Bom  &  Son 35.50 

2028.  Max  Schwan 1.38 
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Voaeher 
No. 

U729.  John  D.  Weetbrook  (Inc.) $390.00 

3349.  Rosenbaum  Hardware  Co 2.  59 

7375.  Scott  Butter  Co 16.05 

4445.  Virginia-Carolina  Supply  Co 1.81 

6672.  C.  W.  Antrim  &  Co . 37.  28 

4069.  Robinson  Clay  Products  Co 10.80 

7360.  Lyon  Conklln  &  Co . .,-  12. 22 

3051.  Armour  &  Co  — , . 16.  50 

3035.  Myers  Bros - 3.  60 

10S2.  John  D.  Westbrook  (Inc.).. 24.70 

3544.  Standard  Supply  &  Equipment  Co 34. 00 

6064.  Southern  Electric  Co. 84.25 

6510.  Benswanger  &  Co 168.00 

It  seems  that  in  respect  to  these  items  which  had  been  approved 
by  Capt.  Mclnerney,  or  any  officer  under  him,  upon  the  investiga- 
tion instituted  by  Col.  Gallagher  and  a  survey  of  the  material  upon 
the  field  such  as  took  place  in  this  case,  the  evidence  of  the  receipt 
and  use  upon  the  job  of  the  supplies  mentioned,  and  for  which  pay- 
ment is  asked,  is  sufficient  to  justify  the  passage  of  these  items  for 
payment,  and  where  such  approval  appears  and  the  item  is  supported 
by  the  necessary  papers  that  the  same  should  be  passed  for  payment 
by  the  auditors.  It  was  a  difficult  situation  whidb  called  for  the 
securing  of  the  best  possible  available  evidence,  and  that  evidence 
was  secured  and  seems  sufficient  to  justify  payment. 

(c)  1.  First-Kerber  Cut  Stone  Co.,  $165.  The  Government  ad- 
mits an  error  of  $100,  so  that  upon  the  submission  of  proper  vouchers 
this  $100  can  be  allowed  without  further  controversy,  and  the  only 
remaining  question  is  as  to  the  $65  claimed.  It  appears  that  there 
was  a  shipment  of  stone  by  freight,  but  on  account  of  certain  break- 
age it  was  necessary  to  secure  a  replaced  shipment  by  expressage, 
and  this  expressage  cost  $75.  Ten  dollars  of  this  express  charge  was 
paid  by  the  railroad  company  upon  the  theory  that  it  would  cost 
that  amount  to  replace  the  broken  shipment  by  freight.  This  Board 
is  of  the  opinion  that  the  Government  should  pay  the  $65  expressage 
upon  the  theory  that  there  was  an  urgent  need  for  the  stuff  and  that 
it  was  in  the  interest  of  the  Government  that  it  should  be  secured  as 
soon  as  possible,  and  it  is  the  opinion  of  this  Board  that  the  amoimt 
of  $65  should  be  paid  upon  the  presentation  of  proper  vouchers. 
This  express  shipment  was  authorized  by  the  Government  officers. 
It  is  very  apparent  that  the  Government  is  not  liable  for  the  item 
of  $45  for  any  breakage  in  transit. 

2.  Empire  Machinery  &  Supply  Corporation,  $144.44.  This  item 
is  for  various  shipments  of  machinery  supplies  which  were  secured 
for  the  most  part  by  petitioner  upon  its  trucks  at  Hampton.  The 
material  received  reports  were  not  initialed  by  any  Government 
checker  and  the  bills  were  not  reimbursed  by  the  Government  be- 
cause the  evidence  required,  showing  that  the  stuff  was  received,  was 
not  furnished.  No  additional  evidence  has  been  adduced  before  this 
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Board  that  may  be  said  to  properly  take  the  place  of  the  evidence  of 
such  checker,  which  was  customarily  required,  by  his  initials  upon 
the  material  received  report  and  this  Board  can  not  say  that  the 
material  was  received  and  that  the  item  ought  to  be  paid,  and  it 
must,  upon  the  evidence  presented,  be  denied. 

.  3.  T.  M.  Cashin  (voucher  No.  5878),  $2.65.  This  item  of  ^.65  is 
on  account  of  no  material  received  report,  for  one  toipty  whisky 
barrel.  This  item  was  withdrawn  at  the  hearing  upon  the  statement 
of  the  Government  auditor  that  the  same  would  be  paid  by  the  Air 
Service  if  supported  by  proper  evidence. 

4.  Voucher  No.  8208,  covering  payment  to  the  Shackelford  Auto 
Co.,  Newport  News,  Va.,  various  invoices,  $71.07.  This  Board  is  of 
the  opinion  that  so  much  of  this  item  should  be  allowed  as  petitioner 
may  show  by  proper  vouchers  was  expended  upon  the  repair  of  auto- 
mobiles that  were  owned  or  used  by  the  White  Engineering  Co.  in 
the  prosecution  of  the  work ;  but  nothing  should  be  allowed  upon  any 
repairs  made  upon  automobiles  belonging  to  and  used  exclusively  by 
the  Government,  as,  in  the  absence  of  any  evidence,  the  Government 
had  its  own  method  of  repairing  its  own  automobiles,  and  for  such 
repair  the  White  Engineering  Co.  was  in  no  way  responsible. 

(d)  Although  there  was  a  blanket  supplemental  claim  filed  em- 
bracing certain  total  amounts  aggregating  $400.96  under  the  general 
head  of  "  Miscellaneous  deductions,"  there  was  no  evidence  adduced 
with  respect  to  any  such  supplemental  items  that  would  justify  this 
Board  in  passing  upon  same.  These  items  appear  not  to  have  been 
made  the  subject  of  any  special  investigation  by  Col.  Gallagher  or 
Capt.  Mclnemey,  such  as  was  made  in  respect  to  certain  other  items 
hereinbefore  set  out,  and  the  most  that  this  Board  can  say  in  respect 
to  any  item  here  spoken  of  is  that  whether  or  not  the  auditor  pays 
such  items  will  depend  upon  whether  satisfactory  proof  is  submitted 
to  show  that  the  presumed  shortages  were  not  shortages,  but  that  the 
materials  for  which  the  deductions  were  made  were  actually  received 
and  used  on  the  job. 

(e)  Freight  and  express,  $174.03.  The  items  here  embraced,  after 
the  withdrawal  of  certain  of  them,  are  as  follows : 


p.p. 

Voucher. 

Vendor. 

Amount. 

36 

599 
512 
2346 
3739 
4122 
4304 

AtlftTnip  Rrm.  Pnint  To, , , , . , t . . . .rr t , 

$79.18 

63 

Western  Electric  Co 

40.00 

179 

Old  Dominion  S.  S.  Co 

13.75 

225 

J.  D.  Westbrook  (Inc.) 

1.85 

239 

Btraoss  Cigar  Co 

.25 

241 

do 

.25 

256 

4002 
4631 
7398 

Atlas  Powder  Co 

83.95 

290 

Merr^hants  ^  K vans  Cn 

4.03 

353 

John  A.  Murray  Co 

.77 

Total 

174.03 
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The  evidence  in  respect  to  these  items  is  all  one  way,  namely,  that 
the  shipments  were  for  materials  proper  to  be  purchased  for  the  work, 
and  that  such  materials  were  paid  for  by  the  Government,  that  the 
evidence  shows  that  the  invoices  included  the  freight  and  express 
charges  which  were  paid  in  advance  by  the  shipper  and  that  these 
freight  and  express  charges  had  been  paid  by  the  petitioner  and  that 
the  freight  and  express  charges  have  not  been  paid  by  the  Govern- 
ment upon  these  items.  In  these  circumstances  we  believe  that  these 
items  should  be  paid. 

(/)  Damages,  $98.27.  This  claim  represents  deductions  made  on 
account  of  supplies  received  in  damaged  condition  and  it  is  presented 
by  the  petitioner  upon  the  theory  that  the  Government  in  the  accom- 
plishment of  the  payment  of  the  freight  placed  it  beyond  petitioner's 
power  to  make  recovery  for  such  damage  against  the  shipper.  For 
reasons  heretofore  stated  in  this  decision  this  item  can  not  be  allowed. 

{g)  Miscellaneous,  various,  $405.35.  These  items  are  made  up,  for 
the  most  part,  of  shortages  in  weight,  differences  in  price  between  the 
price  and  the  amount  paid  by  the  petitioner  for  supplies,  etc.  We 
have  examined  these  items  and  it  appears  that  there  is  throughout  a 
lack  of  that  character  of  proof  as  to  their  payment  which  does  not 
justify  this  Board  in  holding  that  they  should  be  paid  by  the  Govern- 
ment. In  the  absence  of  such  proof  this  Board  is  of  the  opinion  that 
they  can  not  be  allowed.  These  difficulties  arose  mostly  from  the  fact 
that  when  material  or  supplies  were  ordered  orally  or  over  the  phone, 
a  confirming  order  for  the  price  understood  or  the  amount  ordered 
was  submitted  to  the  Government  auditor,  and  it  is  claimed  that  when 
the  goods  came  in  more  were  received  than  ordered,  or  a  larger  price 
than  that  contained  in  the  confirming  order,  and  the  Government 
auditor  could  only  allow  the  amount  and  the  quantity  stated  in  the 
confirming  order.  It  is  impossible  to  say  that  with  respect  to  any 
particular  item  for  which  deduction  was  made  that  the  goods  were 
actually  received  or  the  increased  price  was  actually  paid  and  that 
reimbursement  should  be  made  by  the  Government.  There  were 
many  such  items  which  were  adjusted  at  the  time  when  the  facts  were 
accessible  and  the  matters  were  fresh  in  the  minds  of  the  parties 
actually  conducting  the  work. 

Item  No.  6,  partial  payment  Xo.  329,  voucher  6629,  Bickford  Sand 
&  Gravel  Co.,  for  $180,  should,  however,  receive  separate  consideration. 
It  appears  that  the  petitioner  bought  the  cement,  and  when  the 
Government  paid  the  invoices  it  deducted  30  cents  apiece  for  the 
bags  upon  the  theory  that  the  contractor  must  return  the  bags  and 
be  paid  for  them.  It  further  appears  that  these  bags  were  full  of 
cement  at  the  time  the  contract  was  suspended  at  Langley  field,  and 
these  bags  and  cement  were  left  in  the  hands  of  the  Government ;  and 
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there  is  some  evidence  that  the  Government  has  since  returned  from 
to  the  shipper  and  been  paid  for  them.  Petitioner  withdrew  this 
claim  tentatively  for  the  purpose  of  securing  payment  from  the  Air 
Service.  This  Board  is  of  the  opinion  that  this  claim  should  be  paid 
if  it  has  not  already  been  paid. 

Item  No.  10,  partial  payment  358,  voucher  4911,  involved  an 
amount  for  the  expenses  of  George  J.  Hines,  jr.,  which  has  already 
been  discussed  hereinbefore. 

Item  No.  11,  partial  payment  79,  voucher  1052,  J.  D.  Westbrook 
(Inc.),  for  $1  is  an  error  which  can  be  corrected  by  the  auditors. 

Item  No.  12,  partial  payment  293,  voucher  5399,  has  been  with- 
drawn ;  so  has  item  No.  13,  partial  payment  300,  voucher  5775. 

6.  Liabilities,  $5,573.60.  (a)  When  the  Government  let  the  con- 
tract to  the  White  Engineering  Co.  for  the  construction  of  Langley 
field  it  was  contemplated  that  the  White  Engineering  Co.  would  also 
dig  a  channel  adjacent  to  the  field  and  use  the  silt  taken  out  of  the 
river  to  fill  up  the  shoal  land  and  round  out  the  shore  line  at  Langley 
field.  It  was  later,  however,  decided  that  the  White  Engineering  Co. 
might  sublet  the  digging  of  this  channel,  and  by  a  contract  dated 
November  10, 1917,  the  digging  of  this  channel  was  let  to  the  Atlantic, 
Gulf  &  Pacific  Co.  The  amount  here  claimed  has  not  been  paid  by 
the  White  Engineering  Co.  to  the  Atlantic,  Gulf  &  Pacific  Co.,  but  the 
latter  company  has  filed  a  claim  with  the  petitioner,  and  the  matter 
is  now  presented  before  this  Board  by  the  petitioner  asking  payment. 

The  claim  is  based  upon  this  notion :  That  in  fixing  the  price  of 
15  cents  per  cubic  yard  for  digging  out  the  main  channel  of  ap- 
proximately 300,000  cubic  yards  of  material  the  contractor  figured 
on  2  cents  per  yard  of  that  price  as  necessary  to  take  care  of  digging 
an  auxiliary  channel  to  enable  it  to  carry  the  silt  by  scows  to  the 
place  of  deposit ;  and  that  the  contract  between  the  White  Engineer- 
ing Co.  and  the  Atlantic  Gulf  &  Pacific  Co.  having  been  canceled  on 
August  3,  1918,  when  the  Government  canceled  and  terminated  its 
contract  with  the  White  Engineering  Co.,  at  that  time  the  auxiliary 
channel  having  cost  $6,000,  and  the  main  channel  having  been  only 
one-tenth  completed,  that  the  contractor  is  entitled  to  2  cents  per 
cubic  yard  upon  all  material  not  removed  from  the  main  channel 
to  reimburse  the  cost  of  digging  out  the  auxiliary  channel.  The 
contract  between  the  White  Engineering  Co.  and  the  dredging  com- 
pany provided  that  the  channel  was  to  be  completed  by  January  15, 
1918.  It  is  a  notable  fact  that  on  August  3,  1918,  only  one-tenth  of 
the  main  channel  had  been  dug.  There  are  many  questions  presented 
in  this  case : 

First.  Whether  or  not  the  auxiliary  channel,  for  which  payment 
is  being  asked,  was  necessary  to  the  digging  out  of  the  main  channel ; 

Second.  Whether  or  not  the  contract  between  the  White  Engineer- 
ing Co.  and  the  dredging  company  gave  the  White  Co.  the  nght  to 
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cancel  the  contract  upon  the  termination  of  the  contract  between  the 
Government  and  the  White  Engineering  Co. ;  and 

Third.  Whether  or  not  the  delay  by  the  dredging  company  in  dig- 
ging out  the  channel  was  such  a  breach  of  the  contract  as  to  pre- 
clude the  dredging  company  from  making  any  recovery  whatever 
against  the  White  Co.  under  the  terms  of  the  contract  except  for 
the  cubic  yards  actually  dug  and  paid  for. 

In  view  of  these  facts,  and  especially  in  view  of  the  fact  that  the 
dredging  company  may  not  be  entitled  to  recover  anything  because 
of  a  breach  of  the  contract  with  the  White  Co.  this  Board  is  of  opin- 
ion that  any  amount  here  claimed  should  be  denied,  with  the  right, 
however,  of  the  petitioner  company,  upon  any  settlement  between  it 
and  the  Government,  to  have  the  right  reserved  to  present  a  future 
claim  touching  any  matter  here  involved  when  the  rights  between  the 
White  Co.  and  the  dredging  company  shall  have  been  determined  by 
a  court  of  competent  jurisdiction. 

(&)  Empire  Machinery  &  Supply  Corporation,  $173.60.  This 
amount  represents  a  claim  by  the  Empire  Machinery  &  Supply 
Corporation  against  the  petitioner  because  of  the  deduction  by  the 
petitioner  of  2  per  cent  discount  upon  certain  invoices  for  supplies 
purchased.  The  only  difference  between  this  item  and  those  embraced 
under  the  head  of  "  Discount  deductions  "  is  that  this  discount  has 
not  been  paid.  It  is  governed  by  the  same  principles  by  which  the 
items  under  "Discount  deductions"  are  disallowed,  and  for  that 
reason  must  be  disallowed  here.  These  invoices  appear  not  to  have 
been  paid  in  time  to  have  secured  the  discounts,  and  the  White  Engi- 
neering Co.  having  deducted  discounts  the  Empire  Machinery  & 
Supply  Corporation  is  now  making  a  claim  for  the  amount  deducted 
by  the  White  Co.,  and  the  passage  of  this  amount  by  the  Government 
is  hereby  disallowed. 

DISPOSITION. 

A  copy  of  this  decision  will  be  furnished  the  Claims  Board,  Air- 
Service,  for  its  information  and  guidance. 
Col.  Delafield  and  Maj.  Farr  concurring.  • 
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June  10, 1920. 
CaBe  No.  2719. 

In  re  CLAIM  OF  G.  K.  SIKCLAIB,  JR. 

1.  EXCHANGE  AGBEEXEKT^OBAL  COETBACT.^Where  it  it  orally  agreed 
between  the  claimant  and  the  Goyernment  that  for  each  barrel  of  teed 
potatoes  delivered  to  the  Government,  at  an  agreed  price  of  f4.50  per 
barrel,  the  Government  would  deliver  to  claimant  2  tons  of  manure 
valued  at  f2.25  per  ton,  and  claimant  delivers  56  barrels  of  seed  pota- 
toes and  the  Government  only  delivers  to  claimant  a  portion  of  the 
manure,  the  Government  is  under  obligation  to  pay  claimant  the  dif- 
ference in  value  between  the  potatoes  received  by  it  and  the  value  of 
the  manure  delivered  by  the  Government. 

8.  CLAIU  AND  DECISION.— Claim  for  f 89  under  the  act  of  March  2,  1919,  for 
'  purchase  price  of  potatoes.  Held,  an  agreement  within  the  meaning  of 
said  act. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919,  and  is  for  $89, 
by  reason  of  an  agreement  alleged  to  have  been  entered  into  between 
the  claimant  and  the  United  States. 

2.  The  claim  was  filed  June  16,  1919. 

3.  On  or  about  July  17,  1918,  Walter  E.  Kruesi,  major,  Quarter- 
master Corps,  United  States  Army,  salvage  officer  at  port  of  em- 
barkation, Newport  News,  Va.,  entered  into  an  agreement  with  G.  K. 
Sinclair,  Jr.,  the  claimant,  by  the  terms  of  which  said  agreement  the 
Government  was  to  deliver  to  the  claimant  2  tons  of  manure,  valued 
at  $2.25  per  ton,  for  each  barrel  of  seed  potatoes,  valued  at  $4.50  per 
barrel,  delivered  to  the  Government  by  the  said  G.  K.  Sinclair,  jr. 

4.  Under  this  agreement  the  claimant  delivered  to,  and  there  was 
accepted  by,  the  Government  56  barrels  of  seed  potatoes,  of  the  total 
value  of  $252,  and  the  Government  delivered  to  the  claimant  28  ton 
loads,  at  $2.25  per  load,  and  4  railroad  car  loads  of  manure,  at  $25 
per  car,  a  total  value  of  $163. 

5.  The  Government  was  unable  to  deliver  the  balance  of  the  ma- 
nure due  and  the  instant  claim  was  filed  for  the  difference  between 
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the  value  of  the  potatoes  delivered,  namely,  $252,  and  the  value  of  the 
manure  delivered,  namely,  $163,  a  net  difference  of  $89. 

DECISION. 

1.  From  the  facts  above,  it  is  the  opinion  of  this  Board  that  an 
agreement  within  the  purview  of  the  act  of  March  2,  1919,  was  en- 
tered into  between  the  claimant  and  the  Government. 

2.  That  certificate  C  issue. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Director  of  Purchase,  for  action  in  the  manner  provided  in 
subdivision  C,  section  6,  Supply  Circular  No.  17,  Purchase,  Storage 
and  Traffic  Division. 

Col.  Delafield  and  Mr,  Hopkins  concurring. 
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June  10,  1920. 
Case  No.  2439. 

In  re  CLAIM  OF  TRUSCON  8TBEL  CO. 

1.  SUBCONTBACTS — C0]aaTlC£NIS.-r-Commltment8  to  subcontractort  by  the 
prime  contractor  are  items  of  cost  against  the  Oovernment  and  are  al- 
lowable when  they  come  within  what  the  subcontractor  might  reason- 
ably have  recovered  against  the  prime  contractor  in  a  court  having  jur- 
isdiction and  this  includes  interest  and  storage  charges,  where  the  delay- 
in  payment  and  deliveries  was  the  result  of  Government  action. 

9.  HAKDUKG  CHABOEd. — Theie  can  not  be  allowed,  as  the  only  handling 
done  was  to  load  the  material  on  cars  and  the  contract  provided  f.  o.  b, 
oars.  ,. : ' 

3.  CLAIM  AND  DECISION. — Claim  under  General  Order  103  for  $445.38  com- 
mitments.    Held,  claimant  entitled  to  recover. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  General  Order  103.  It  comes  before  this 
Board  on  appeal  from  a  decision  of  the  Claims  Board,  Construction 
Division,  which  treated  it  as  a  class  A  claim  under  the  act  of  March 
2,  1919.  The  record  does  not  disclose  sufficient  facts  to  bring  the 
claim  within  the  jurisdictional  requirements  of  the  act  of  March  2, 
1919,  and  the  claim  should  be  treated  as  though  presented  under 
General  Order  103. 

The  claim  involves  the  question  whether  charges  for  storage, 
handling,  and  interest  due  to  delays  in  the  performance  of  a  sub- 
contract as  a  result  of  the  acts  of  the  Government  are  proper  cost 
commitments  to  be  allowed  a  prime  contractor  under  the  circum- 
stances in  this  case.  The  claim  is  presented  in  the  name  of  the  sub- 
contractor. It  amounts  practically,  however,  to  a  request  for  a  de- 
termination of  the  obligations  of  the  prime  contractor  to  the  sub- 
contractor in  the  above  respects. 

STATEMENT  OF   FACTS. 

1.  On  the  21st  day  of  September,  1918,  the  United  States  Govern- 
ment, Construction  Division,  entered  into  a  formally  executed  con- 
tract with  Val  Jobst,  jr.,  and  George  J.  Jobst,  a  partnership  doing 
business  under  the  name  of  Jobst  &  Sons,  to  furnish  in  the  shortest 
possible  time  labor,  material,  tools,  machinery,  equipment,  facilities, 
and  supplies  and  do  all  things  necessary  for  the  construction  and 
220 
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completion  of  the  enlargement  of  the  plant  of  the  Holt  Mamifac- 
tiiring  Co.,  at  East  Peoria,  111. 

Article  II  of  said  contract  provides  as  follows : 

"  Cost  of  work. — The  contractor  shall  be  reimbursed  in  the  manner 
hereinafter  described  for  such  expenditures  in  the  performance  of 
said  work  as  may  be  approved  or  ratified  by  the  contracting  officer. 
and  as  are  included  in  the  following  terms.  : 

"(&)  All  subcontracts  made  in  accordance  with  the  provisions  of 
this  agreement." 

2.  For  certain  ste^l  sash  required  by  Jobst  &  Sons  for  performing 
the  above  contract  with  the  Govei;nment,  the  claimant  company  sub-: 
mitted  to  Jobst  &  Sons  bids  cucceptable  to  that  firm.  On'  November 
13,  1918,  the  Construction  Division,  through  K.  C.  Marshall,  jr.y 
brigadier  general,  United  States  Army,  in  charge  of  Construction 
Division,  by  C.  M.  Fo^er  ctfptain,  Quartermaster  Corps,  issued  a; 
proxy-signed  requisition  order  No.  31  directed  to  the  claimant  com- 
pany authorifcirig  and  directing  said  company  to  proceed  with  the^^ 
immediate  production  of  steel  sash  for  enla]?gement  of  the  plant  of; 
the  said  Holt  Manufactuiting  Co.,  at  East  Peoria,  111.  The  requisi- 
tion order  recited  that  the  price  quoted  was  to  be  f.  o.  b.  Youngs- 
town,  Ohio,  on  settlement  terms  of  "  30  days  net."  It  further  reoitei 
"  Confirmation  and  payment  of  this  order  will  be  made  by  V.  Jobst 
&  Sons,"  and  directed  that  the  material  be  consigned  to  the  United 
States  constructing  quartermaster,  account  V.  Jobst  &  Sons,  Holt 
Manufacturing  Co.,  East  Peoria,  111.  Jobst  &  Sons  confirmed  this 
order  and  the  claimant  company  immediately  began  the  manufacture 
of  materials  called  for  in  said  requisition. 

3.  On  January  3,  1919,  the  Construction  Division  wired  the  claim- 
and  to  suspend  all  action  and  make  no  further  shipments  on  said 
requisition  order  No.  31,  dated  November  13,  1918.  The  material, 
at  the  time  of  this  suspension  notice,  had  about  all  been  completed, 
but  none  had  been  shipped. 

4.  On  June  6, 1919,  the  Government  reinstated  the  original  requisi- 
tion order  of  November  13,  1918.  The  reinstatement  order  was 
signed  R.  C.  Marshall,  jr.,  brigadier  general.  United  States  Army, 
by  C.  M.  Foster,  captain,  Quartermaster  Corps,  and  read  in  part  as 
follows : 

"  You  are  hereby  authorized  to  reinstate  requisition  No.  31,  dated 
November  13, 1918,  calling  for  steel  sash,  and  snip  at  once  all  material 
complete  as  called  for  on  original  requisition.  Same  shipping  and 
billing  instructions  to  apply. 

"Amount  due  vendor  $7,492,  which  is  arrived  at  as  follows : 

Amount  of  original  order $7,392* 

HandUng  and  rehandllng  charges 100 

Total 7.492^ 

Digitized  by  VjOOQIC 


222  DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT. 

Jobst  &  Sons  confirmed  this  reinstatement  order,  and  the  claimant 
shipped  the  material  and  received  full  payment  therefor  on  the  15tli 
day  of  September,  1919. 

5.  The  claim  is  presented  in  two  items.  The  first  item  is  for 
•$272.20,  interest  on  $7,392.  Interest  on  this  item  is  claimed  from 
February  1,  1919,  the  date  alleged  by  claimant  upon  which  the 
material  would  have  been  paid  for  if  the  original  requisition  order 
had  not  been  suspended,  to  September  15, 1919,  the  date  upon  which 
payment  was  actually  made.  The  second  item  is  for  outdoor  storage 
from  February  1,  1919,  to  June,  1919,  and  for  rehandling  charges  on 
this  material  to  February  1,  1919.  This  item  for  storage  and  re- 
handling  charges  is  therefore  made  to  run  from  February  1,  1919, 
until  June,  1919,  the  approximate  shipping  date  of  said  material. 

6.  Between  Janauary  3,  1919  and  June  6,  1919,  negotiations  were 
instituted  by  the  Government  with  a  view  either  to  adjusting  claim- 
ant's subcontract  or  reinstating  the  order  and  redirecting  shipment. 
These  negotiations  were  pending  throughout  this  period  and  fianally 
resulted  in  the  reinstatement  of  the  order. 

7.  The  question  is  whether  the  above  items  of  claim  may  be 
charged  by  Jobst  &  Sons  as  cost  commitments.  The  facts  in  the  case 
•are  not  disputed. 

DECISION. 

1.  Under  its  contract  of  September  21,  1918,  with  Jobst  &  Sons, 
the  Government  obligated  itself  to  reimburse  the  prime  contractor 
for  the  actual  net  expenditures  incurred  under  all  subcontracts  made 
in  accordance  with  the  provisions  of  said  prime  contract.  Claimant 
was  a  subcontractor  of  Jobst  &  Sons,  and  the  provisions  of  the  prime 
contract  in  this  respect  seem  broad  enough  to  cover  as  a  cost  com- 
mitment expenditures  such  as  these  claimed  herein  to  the  extent  that 
they  may  be  due  to  the  act  of  the  Government.  It  sufficiently  ap- 
pears that  the  claimant  as  a  subcontractor  was  justified  in  accepting 
the  Government's  notice  of  January  3,  1919,  as  a  suspension  of  the 
prime  contractor's  obligations  to  receive  shipments  from  claimant 
and  to  pay  for  them  in  30  days  and  of  claimant's  right  to  ship  and 
he  paid  in  30  days.  Claimant  should,  therefore,  not  be  charged  with 
unexpected  expense  which  its  prime  contractor  would  not  have  in- 
flicted on  it  but  for  the  action  of  the  Government  itself.  The  evi- 
dence also  justifies  the  conclusion  that  claimant  was  justified  in 
holding  the  materials  on  hand  for  the  time  it  did,  and  was  not  guilty 
of  unreasonably  increasing  the  cost  to  the  Government  by  so  doing. 
In  our  judgment,  the  items  of  this  claim  are  such  as  a  court  of  law 
would  allow  recovery  for  in  a  suit  by  claimant  against  its  prime  con- 
tractor, Jobst  &  Sons,  because  when  the  Government  suspended 
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shipments  under  the  original  requisition  order  on  January  3,  1919, 
claimant  had  at  that  time  all  its  material  completed  and  was  en- 
titled to  make  shipment  and  receive  a  30-day  settlement.  Shipment 
and  settlement  was  prevented  by  the  action  of  the  Government,  and 
claimant's  capital,  representing  the  value  of  that  material,  was  tied 
up*  and  idle.  This  principle,  however,  does  not  apply  after  the  date 
of  June  6, 1919,  when  the  Government  reinstated  the  original  requisi- 
tion. Upon  such  reinstatement  the  obstacle  to  the  30-day  settlement 
was  removed,  and  it  then  became  the  duty  and  lay  within  the  power 
of  the  prime  contractor  to  make  settlement  within  30  days,  and  con- 
sequently of  claimant  to  make  shipments.  Any  delay  in  settlement 
thereafter  is,  therefore,  not  the  fault  of  the  Government. 

2.  The  Claims  Board  in  arriving  at  an  adjustment  of  the  prime 
contract  with  Jobst  &  Sons  may,  therefore,  allow  the  following  as 
proper  items  of  cost  commitment: 

(a)  Such  amount  of  interest  on  the  cost  to  claimant  of  the  ma- 
terials stored  by  it  as  claimant  might  be  able  to  recover  in  a  court  of 
law  against  Jobst  &  Sons  not  exceeding  the  lawful  and  customary 
rate  for  a  period  beginning  30  days  from  the  date  of  notice  of  termi- 
nation of  the  original  requisition,  viz,  January  3,  1919,  and  ending 
on  the  date  of  the  order  reinstating  such  requisition,  viz,  June  6, 1919. 

(6)  An  amount  representing  the  reasonable  and  customary  charge 
for  outdoor  storage  upon  said  material  from  February  1, 1919,  to  the 
said  date  of  reinstatement,  June  6, 1919.  Storage  covering  all  periods 
prior  to  February  1, 1919,  has  already  been  paid  to  claimant. 

3.  The  item  of  claim  covering  handling  charges  is  denied.  All 
handling  charges  up  to  February  1,  1919,  have  been  paid  claimant, 
and  after  that  date  the  only  charges  for  that  purpose  were  for  load- 
ing on  cars.  This  last  charge  is  not  proper  in  view  of  the  fact  that 
the  requisition  order  called  for  material  f .  p.  b.  cars. 

DISFOSmOK. 

1.  The  claim  with  all  papers  will  be  forwarded  to  the  Claims 
Board,  Construction  Division,  for  appropriate  action  in  accordance 
with  this  decision. 

Col.  Delafield  and  Mr.  Bowen  concurring. 
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Case  No.  Sales  BCA-6. 

In  re  CLAIH  OF  CAHTON  CLOTHING  KANTTTACTtTBIKO  GO. 

1.  JUBISDICTION--SALE— BREACH    OF    WA&BAHTY    BY    THE    GOVEBH- 

MENT. — Where  surplus  property  is  sold  by  the  duarterinaster  Oenerars. 
Department  at  public  auction  according  to  catalogue  and  upon  exhibi- 
tion of  samples,  and  no  contract  within  the  meaning  of  section  3744^ 
Bevised  Statutes,  is  executed,  and  the  Quartermaster  General  has  pre- 
scribed no  regulations  for  the  sale  of  surplus  property  under  6853b, 
Compiled  Statutes,  the  contract  of  sale  is  Informal,  and  since  such  sale 
does  not  come  within  the  purview  of  the  act  of  Karch  3,  1919,  the  Secre- 
tary of  War  has  no  Jurisdiction  to  adjust  a  claim  for  breach  of  warranty 
arising  from  such  sale. 

2.  CXAIM  ASD  BECISIOK. — Claim  for  $3,368.05,  under  General  Order  103,  for 

damages  for  breach  of  warranty  by  the  Government,  in  the  sale  of  O.  B. 
twill.    Held,  the  Secretary  of  War  has  no  Jurisdiction  of  the  claim. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

This  is  a  claim  under  General  Order  103  to  adjust  a  dispute  under 
the  terms. of  a  contract  between  the  claimant,  the  Canton  Clothing 
Manufacturing  Co.,  and  the  Surplus  Property  Division,  Office  of  the 
Director  of  Purchase  and  Storage,  by  the  terms  of  which  the  Gov- 
ernment sold  6.  D.  twill.  This  claim  was  received  by  this  Board 
from  the  Surplus  Property  Division,  Office  of  the  Director  of  Pur- 
chase and  Storage,  for  an  adjustment  of  this  dispute, 

FINDINGS  OF  FACT. 

1.  On  September  4,  1919,  at  a  public  auction  at  the  Manhattan 
Opera  House,  New  York  City,  N.  Y.,  claimant  purchased  auction  lot 
No.  124  listed  in  the  auction  catalogue  as  follows : 

" Item  No.  124,  Material,  twill;  color,  olive  drab;  width,  34  inches; 
weight,  22  ounces;  construction,  88  by  46;  manufacturers,  Merrimac; 
location,  Boston ;  yards,  24,057^." 

This  catalogue  stated  among  the  conditions  of  sale  that  goods  "  must 
be  removed  from  the  Government  warehouse  within  30  days." 

2.  This  material  was  purchased  upon  the  faith  of  a  sample  dis- 
played at  the  auction,  which  sample  was  first-quality  goods.  It  was 
purchased  at  39  cents  per  yard  and  was  paid  for  by  certified  check 
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^Irawn  in  favor  of  the  New  York  zone  supply  officer,  who  gave  ship- 
ant  wrote  on  January  3,  1920,  to  the  zone  surplus  property  officer  at 
Boston  stating  that  upon  opening  this  material  it  was  found  that 
ping  directions  on  December  5, 1919,  to  the  Boston  zone  supply  office 
covering  the  auction  of  September  4, 1919. 

4.  Immediately  upon  discovery  of  the  defects  in  the  goods,  claim- 
to  forward  this  material  to  claimant.  This  material  was  delivered  to 
claimant  on  or  about  January  1, 1920. 

3.  Upon  the  receipt  of  the  material  it  was  immediately  taken  into 
the  goods  were  badly  damaged  and  were  not  finished  by  the  Merrimac 
ferred  by  Capt.  Higgins  of  that  office  to  the  New  York  office. 
Manufacturing  Co.  as  represented,  and  requested  that  immediate  at- 
upon  was  holding  up  part  of  the  work  in  its  factory.  After  writing 
this  letter,  claimant  proceeded  to  the  Boston  Army  base  and  was  re- 

5.  On  January  6,  1920,  claimant  wrote  the  zone  supply  office,  sur- 
the  claimant's  place  of  business  and  there,  according  to  custom,  spread 
center,  and  that  the  Mount  Hope  Finishing  Co.  had  finished  the  goods 
tention  be  given  to  the  matter,  as  failure  to  obtain  the  material  bid 
on  the  wrong  side  and  cut  into  breeches  or  coats  for  the  trade.  Due 
and  not  the  Merrimac  Manufacturing  Co.,  as  listed  in  the  catalogue 
to  the  custom  of  cutting  goods  on  the  wrong  side  the  defect  in  the 
side.  It  was  then  found  that  the  material  was  badly  shaded,  side  to 
material  was  not  noticed  until  about  7,000  yards  of  the  goods  had  been 
cut  up — ^the  defect  not  being  apparent  when  viewed  from  the  wrong 
plus  property  division,  at  New  York,  stating  his  complaint  and  ask- 
ing that  a  proper  allowance  be  made. 

6.  On  February  11,  1920,  this  material  was  examined  by  Mr. 
McMillan,  a  Government  inspector,  and  it  was  found  that  the  goods 
were  damaged,  viz,  "  that  they  were  badly  shaded,  side  to  center,  also 
rowey,  and  as  a  result  of  this  damage  the  value  of  the  material  was 
reduced  materially  below  the  standard  market  price." 

7.  It  is  stated  by  claimant  that  after  the  inspector  had  visited  his 
place,  he,  without  direction,  proceeded  to  "cut  them  up  and  sold 
them  at  a  loss,"  as  he  had  to  have  some  money  "to  do  business." 
Claimant  also  states  that  he  completed  work  on  this  material  about 
the  last  of  February,  1920,  and  has  sold  all  the  goods  manufactured 
at  a  loss  of  about  19  cents  per  yard. 

8.  On  March  9,  1920,  Col.  Purcell,  Chief  of  the  Surplus  Property 
Division,  wrote  claimant  that  due  to  the  condition  of  the  goods  his 
office  was  prepared  to  recommend  to  the  Claims  Board  a  refund  of 
14  cents  per  yard  if  the  claimant  would  accept  same.  On  the  same 
date  claimant  by  indorsement  stated  as  follows : 

"  The  above  adjustment  will  be  satisfactory  if  allowed." 
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DECISION. 

1.  It  is  the  opinion  of  this  Board  that  the  Government  has  not 
complied  with  the  terms  of  its  contract,  but  has  delivered  twill  of 
second  quality  instead  of  first  quality  as  offered  and  purchased  by 
claimant  at  the  auction  sale  of  September  4,  1919. 

2.  After  bringing  the  defect  in  the  material  to  the  attention  of  the 
Government  the  claimant  has  cut  up  and  disposed  of  the  goods 
delivered. 

3.  Claimant  had  the  privilege  of  refusing  to  accept  the  property 
or  of  returning  it  to  the  Government,  and  thereupon  rescind  the 
contract  entirely.  The  claimant  did  not  choose  to  repudiate  the 
contract  altogether,  but  accepted  the  property  as  satisfying  the  con- 
tract in  part  and  now  seeks  to  recover  damages  for  the  defect. 
Claimant  has  not  and  can  not  now  offer  to  rescind  because  he  has 
altered  and  disposed  of  the  property,  and  now  claims  damages  for 
breach  of  the  contract  by  the  Government. 

4.  No  regulations  covering  the  form  of  contracts  for  the  sale  of 
surplus  property  have  been  prescribed  by  the  Quartermaster  Gen- 
eral pursuant  to  section  6853b,  Compiled  Statutes.  This  contract  is, 
therefore,  not  a  contract  within  the  exceptions  to  section  3744,  Re- 
vised Statutes,  but  is  an  informal  contract. 

5.  It  is  the  opinion  of  the  Board  that  the  Secretary  of  War  has 
no  authority  to  adjust  a  claim  for  damages  based  upon  a  breach  of 
the  Government  of  an  informal  contract  not  coming  within  the  pro- 
visions of  the  act  of  March  2, 1919. 

6.  This  Board  is  therefore  without  authority  to  grant  the  relief 
sought  by  claimant.    The  claim  is  accordingly  denied. 

DISPOSITION. 

The  War  Department  Board  of  Contract  Adjustment  transmits  its 
decision  to  the  Surplus  Property  Division,  Office  of  the  Director  of 
Purchase  and  Storage. 

Col.  Delafield  and  Mr.  Tabb  concurring. 
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June  10, 1920. 
Case  No.  2381. 

In  re  CLAIK  OF  THE  EIKENBS&RY-FITZGE&ALD  CO. 

1.  ASSIGNMENT  OF  CLAIK — JUEISDICTION. — Inasmuch  as  section  3477,  Be- 

▼Ised  Statutes,  provides  that  any  assi^ment  of  a  elaim  agrainst  the 
Ifnited  States,  prior  to  the  allowance  of  such  claim  and  ascertainment  of 
the  amonnt  due  and  issuing:  of  warrant  therefor,  shall  be  null  and 
void,  this  Board  is  without  Jurisdiction  to  entertain  the  claim  of  an 
assigrnee,  which  was  assi^ed  prior  to  the  allowance  and  prior  to  the 
ascertainment  of  the  amount  due. 

2.  CLAHC  and  DECISION. — Claim  for  $38,154.38,  presented  under   General 

Order  103  for  damages  grrowingr  out  of  a  validly  executed  contract  foir 
hay,  straw,  and  bran.    Held,  no  jurisdiction. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  claim,  for  $38,154.38,  was  originally  presented  to  the  Fuel 
and  Forage  Division,  Quartermaster  Corps,  United  States  Army, 
during  the  month  of  July,  1918,  and  was  presented  to  the  Board  of 
Contract  Adjustment  on  January  9,  1920,  on  petition,  irregular  in 
form.  The  claim  is  for  unliquidated  damages  growing  out  of  a 
formally  executed  contract,  and  arises  under  the  following  cir- 
cumstances : 

2.  On  August  18, 1917,  August  Ferger  &  Co.,  of  Cincimiati,  Ohio, 
entered  into  a  formally  executed  contract  with  the  United  States 
Government  to  furnish  to  the  United  States,  f.  o.  b.  Camp  Hancock, 
Ga.,  certain  quantities  of  hay,  straw,  and  bran,  the  amounts  re- 
quired being  approximately:  2,000,000  pounds  of  hay,  at  $1.19  per 
hundredweight ;  2,400,000  pounds  of  straw,  at  34  cents  per  hundred- 
weight; 1,200,000  pounds  of  bran,  at  $2.22  per  hundredweight.  De- 
liveries were  to  be  called  for  by  the  Government  between  August 
30,  1917,  and  November  20,  1917,  upon  which  last  date  the  contract 
would  terminate  by  limitation.  The  following  listed  calls  were 
made  by  the  Government : 
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Date  of  call. 


QuanUty. 


To  be  delivered. 


Au?.  31, 1917. 

Oct.  27 

•Oct.  31 

•Nov.  6 


Pounds. 

1,678,780 

2,000,000 

2,000,000 

3,921,220 


Total.. 


9,600,000 


Aug»  18, 1917. 

Au«.81 

Oct.  9 

Oct.  11 

Oct.  31 

Nov.  2 


200,000 
67.5,900 
224.100 
250,000 
250,000 
1,530,000 


Total.. 


3,130,000 


Aug.  8, 1917. 

Ang.31 

Oct.  2 

Nov.  16 


Total. 


60,000 
60,000 
120,000 
250,000 


Sept.  1  to  Oct.  l.» 
Immediately. 

Do. 

Do. 


At  onoe. 

Sept.  1  to  Oct.  l.« 

Immediately. 

Do. 

Do. 

Do. 


At  onoe. 

Sept.  1  to  Oct.  l.» 
Immediately. 
Do. 


490,000 


»  As  called  for. 


3.  At  a  hearing  held  on  May  21,  1920,  it  developed  that  the  claim 
is  substantially  as  follows : 

''{a)  For  freight  paid  on  hay,  straw,  and  bran  under  contract 
with  the  United  States  of  America,  the  same  having  been  contracted 
to  be  shipped  to  '  Camp  Hancock,  Augusta,  Ga.,'  and  afterwards 
transferred  to  'Camp  Hancock,  Wheless,  Ga.',  at  an  excess  of  3^ 
cents  per  himdredweight,  totaling  $4,517.34. 

"(6)  For  loss  on  straw  shipped  by  August  Ferger  &  Co.  on  order 
of  the  United  States  of  America  in  excess  of  its  contract,  being  the 
difference  between  the  price  paid  therefor  by  August  Ferger  &  Co. 
on  said  date  of  shipment,  plus  freight,  and  the  amount  paid  therefor 
bv  August  Ferger  &  Co.  to  the  United  States  of  America,  a  total 
of  $625. 

"(<?)  For  loss  sustained  by  August  Ferger  &  Co.  on  hay  shipped 
by  it  to  said  '  Camp  Hancock '  in  excess  of  the  amount  claimed  by 
August  Ferger  &  Co.,  to  be  due  under  said  contract  compelled  to  be 
shipped  on  order  of  the  United  States  of  America,  a  total  of 
$35,259.50. 

"(rf)  For  loss  sustained  by  August  Ferger  &  Co.  on  straw  shipped 
by  it  to  said  *  Canip  Hancock '  in  excess  of  the  amount  claimed  by 
August  Ferger  &  Co.  to  be  due  under  said  contract  compelled  to  be 
shipped  on  order  of  the  United  States  of  America,  a  total  of 
^2,355.55." 

4.  It  further  appears  that  on  May  5,  1919,  August  Ferger  &  Co., 
in  a  general  transfer  of  all  of  its  assets,  attempted  to  assign  this 
claim,  among  other  claims  against  the  United  States  Government,  to 
the  Eikenberry-Fitzgerald  Co.,  of  Cincinnati,  Oliio.  The  pur- 
ported assignment  is  here  quoted: 

"For  value  received,  the  undersigned,  August  Ferger  &  Co.,  a 
partnership  of  Cincinnati,  Ohio,  does  hereby  sell,  assign,  and  transfer 
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its  various  claims  against  the  United  States  of  America,  to  the 
Eikenberry-Fitzgerald  Co.,  a  corporation  under  the  laws  of  the  State 
of  Ohio,  and  hereby  authorize  and  direct  the  said  the  Eikenberry- 
Fitzgerald  Co.  to  prosecute  its  claim  against  the  said  the  United 
States  of  America,  to  accept  and  receive  for  in  its  name  or  in  the 
name  of  the  undersigned  for  said  claims,  and  further  authorize  the 
said  United  States  of  America  to  pay  any  and  all  sums  found  due 
August  Ferger  &  Co.  to  the  said  the  Eikenberrv-Fitzgerald  Co. 
"  JDated  at  Cincinnati,  Ohio,  this  5th  day  of  May,  1919. 

"August  Febger  &  Co., 
"By  August  Ferger." 

DECISION. 

1.  The  relief  prayed  for  in  this  case  wUl  be  denied  for  two  reasons : 
(1)  The  'attempted  assignment  of  this  claim  by  August  Ferger  & 
Co.  to  the  Eikenberry-Fitzgerald  Co.  is  not  in  accordance  with  sec- 
tion 3477,  Eevised  Statutes,  act  of  July  29,  1846,  which  contains  the 
following  provisions : 

"All  transfers  and  assignments  made  of  any  claim  upon  the 
United  States,  *  *  *  shall  be  absolutely  nuU  and  void,  unless 
they  are  freely  made  and  executed  in  the  presence  of  at  least  two 
attesting  witnesses,  after  the  allowance  of  such  a  claim^  the  ascer- 
tainment of  the  amount  due^  and  the  issuing  of  a  warrant  for  the 
payment  thereof.  Such  transfers,  assignments,  and  powers  of  at- 
torney must  recite  the  warrant  for  payment  and  must  he  a/^kn^wl- 
edged  by  the  person  making  them,  before  an  officer  having  authority 
to  take  acknowledgments  of  deeds    *    *    *." 

This  assignment  is  therefore  null  and  void  and  of  no  force  or 
effect,  and  the  claimant,  the  Eikenberry-Fitzgerald  Co.,  has  no 
standing  thereunder.  Accordingly,  the  Board  of  Contract  Adjust- 
ment is  without  jurisdiction  to  entertain  the  claim.  (2)  It  appear- 
ing from  the  record  that  this  claim  arises  under  a  formally  executed 
contract  within  the  meaning  of  section  3744,  Eevised  Statutes,  and 
which  has  been  terminated  by  full  performance  upon  the  part  of  the 
contractor,  the  powers  of  the  Secretary  of  War  to  adjust  this  claim 
have  ceased  to  exist. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  will  enter  a  final  order 
denying  relief. 

Col.  Delafield  and  Mr.  Marcum  concurring. 
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Case  No.  2566. 

In  re  CLAIK  OF  FERGUS  XOTOBS  OF  AME&ZCA  (INC.). 

1.  T&AVELIirO  EXPENSES. — Where  a  representatiye  of  claimant  made  a  trip 
to  Washington  at  the  reqnest  of  the  Government  and  also  'to  Boston, 
both  of  which  trips  were  for  the  purpose  of  informing  the  claimant  aa 
to  the  manufacture  and  construction  of  a  machine  for  which  claimant 
contemplated  taking  contracts,  and  contracts  are  thereafter  entered  into, 
there  is  no  obligation  on  the  part  of  the  Government  to  reimburse  claim- 
ant for  the  expense  of  said  trips  in  the  absence  of  an  agreement,  ezpresa 
or  implied. 

8.  CLAIK  AND  DECISION.— Claim  for  $114.70  under  the  act  of  Harch  2,  1919, 
for  traveling  expenses.  Held,  no  agreement  within  the  meaning  of 
said  act. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS   OP  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Air 
Service,  on  a  claim  for  $114.70  by  reason  of  an  agreement  alleged  to 
have  been  entered  into  between  the  claimant  and  the  United  States. 

2.  The  claim  is  for  $114.70  for  traveling  expenses  of  Mr.  J.  B. 
Ferguson  of  the  Fergus  Motors  of  America  (Inc.),  from  Newark, 
N.  J.,  to  Washington,  D.  C,  on  October  30,  1918,  in  the  amount  of 
$26.70,  and  the  expenses  of  Messrs.  Ferguson,  Ruggles,  and  Ryder 
from  Washington,  D.  C,  to  Boston,  Mass.,  and  return  to  Newark, 
N.  J.,  in  the  amount  of  $88,  making  a  total  claim  of  $114.70. 

3.  In  the  month  of  October,  1918,  First  Lieut.  William  F.  Carroll, 
Air  Service  production  expert,  visited,  among  other  factories,  the 
Fergus  Motors  of  America  (Inc.),  with  a  view  to  placing  an  order 
for  orientators.  He  found  that  the  Fergus  Motors  of  America 
(Inc.)  was  willing  to  undertake  the  manufacture  of  orientators,  and 
on  his  return  to  Washington  reported  the  willingness  of  the  Fergus 
Motors  of  America  (Inc.)  to  manufacture  the  orientators  to  Capt. 
E.  A.  Hults,  his  immediate  superior. 
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4.  On  October  29,  1918,  the  following  telegram  was  sent  to 
claimant : 

Fergus  Motors  op  America  (Inc.), 

Newark^  N.  J. 
Send  representative  for  conference  9  a.  m.  Wednesday,  the  30th, 
Fourth  and  Missouri  Avenue,  wing  6,  floor  3. 

Aircraft  Accessories — ^Hults. 

5.  In  response  to  the  above  telegram  Mr.  J.  B.  Ferguson,  of  the 
Fergus  Motors  of  America  (Inc.),  came  to  Washington  and  had  a 
conference  with  Capt.  Hults  and  Lieut.  Carroll,  during  which  con- 
ference Lieut.  Carroll  was  present  throughout. 

6.  At  this  conference  the  manufacture  of  orientators  was  thor- 
oughly discussed  and  a  tentative  proposal  was  drawn  up  and  agreed 
upon  between  the  claimant  and  the  Government  whereby  claimant 
was  to  manufacture  .the  orientators  on  a  cost-plus  arrangement. 

7.  At  this  conference  it  was  suggested  that  Mr.  J.  B.  Ferguson 
should  go  to  Boston,  where  an  orientator  had  been  built,  and  take 
Mr.  Buggies,  the  inventor,  along  with  him  for  the  purpose  of  getting 
the  details  of  the  manufacture  of  the  machine.  Mr.  Ferguson  went 
to  Boston,  taking  with  him  Mr.  Euggles  and  also  Mr.  Ryder,  who  was 
the  chief  engineer  of  the  Fergus  Motors  of  America  (Inc.). 

8.  On  January  7, 1919,  contracts  numbered  5399-5400  (orders  num- 
bered 750172-75073)  were  entered  into  by  and  between  the  Fergus 
Motors  of  America  (Inc.)  and  the  Government  on  a  cost-plus  basis, 
wherein  the  Fergus  Motors  of  America  (Inc.)  agreed  to  make  and 
deliver  to  the  Government  14  Euggles  orientators. 

9.  The  orientators  called  for  in  the  contracts  were  manufactured, 
delivered  to,  accepted,  and  paid  for  by  the  Government. 

DECISION. 

1.  The  trip  to  Washington  was  made  for  the  purpose  of  discussing 
possible  contracts  with  the  Government. 

2.  The  trip  to  Boston  was  for  the  purpose  of  enabling  Mr.  Fer- 
guson and  the  engineer  of  the  claimant  to  inform  themselves  as  to 
construction  and  manufacture  of  the  machine,  for  the  production  of 
which  the  claimant  contemplated  taking  contracts. 

3.  Subsequently  contracts  were  entered  into  as  had  been  expected. 

4.  There  was  no  express  agreement  by  any  Government  official 
to  pay  the  expense  of  the  trips,  and  we  do  not  find  that  any  is  to  be 
implied  from  the  facts. 

DISPOSITION. 


A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Hopkins  concurring. 
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June  20,  1920. 
Case  No.  Sales  BCA-1. 

Jfi  re  CLAIK  OF  PHILIP  P.  SMITH  CO. 

1.  RETURN  OF  DEPOSIT. — Where  claimant  in  buying:  Government  property 

was  required  to  deposit  10  per  cent  of  the  contract  price  to  insure  pay- 
ment, it  is  not  entitled  to  return  of  its  deposit  while  a  dispute  as  to  the 
amount  of  material  to  which  it  is  entitled  is  pending. 

2.  CLAIK  AND  DSCISIOK. — Claim  presented  under  General  Order  103  for  the 

return  of  claimant's  deposit  amounting  to  $4,531.48.  The  original 
claim  was  also  presented  under  General  Ordef  103  and  involved  the 
question  of  how  much  material  claimant  was  entitled  to  receive  under 
its  contract  with  the  Government.  That  claim  was  decided  by  this 
Board  on  April  19,  1920,  adversely  to  claimant  who,  thereupon,  ap- 
pealed from  the  decision.  Claimant  thereupon  applied  for  return  of  the 
money  which  it  had  deposited  at  the  time  of  entering  into  the  contract. 
Held,  that  in  view  of  claimant's  contention  that  it  is  entitled  to  further 
deliveries  of  material  the  deposit  should  remain  in  statu  quo  until  the 
question  is  Anally  determined.  For  the  facts  see  the  prior  decision  of 
this  Board. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

This  is  a  claim  arising  under  General  Order  103  to  adjust  a  dispute 
under  the  terms  of  a  contract  between  the  claimant  and  the  Surplus 
Property  Division,  Office  of  the  Director  of  Purchase  and  Storage, 
by  the  terms  of  which  the  Government  sold  certain  steel  and  iron  at 
Portlock,  Norfolk,  Va.  This  claim  was  received  by  this  Board  from 
the  Surplus  Property  Division,  Office  of  the  Director  of  Purchase 
and  Storage,  for  an  adjustment  of  this  dispute. 

FINDINGS  or  FACT. 

1.  This  claim  was  heard  by  this  Board  upon  claimant's  contention 
that  the  sale  was  a  sale  in  bulk  rather  than  of  a  specified  amount  and 
that  it  was  entitled  to  delivery  at  the  fixed  price  per  pound  of  the 
entire  lot  of  bars  at  Portlock,  which  was  largely  in  excess  of  the 
amount  stated  in  the  Surplus  Property  Division  letter  of  acceptance 
of  bid.  The  facts  are  stated  in  the  decision  of  the  Board  dated  Aprl 
19, 1920,  which  held  that  the  contract  was  for  a  specified  amount  an  1 
that  claimant  had  received  delivery  of  that  amount. 
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2.  The  claimant  has  appealed  from  that  decision  of  the  Board  and 
the  appeal  is  now  pending. 

3.  The  claimant  now  seeks  to  recover  the  sum  of  $4,531.48,  the 
amount  of  the  certified  check  deposited  with  the  Government  when 
the  contract  was  made« 

4.  It  was  the  practice  of  the  Surplus  Property  Division  to  require 
a  deposit  of  10  per  cent  of  the  contract  price  when  the  contract  was 
made,  to  require  payment  for  each  shipment  before  delivery,  and  to 
apply  the  deposit  in  payment  of  the  last  shipment  under  the  contract. 
In  this  case  the  claimant  paid  for  each  shipment  as  made,  and  the 
deposit  was  not  applied  against  the  last  shipment. 

DECISION. 

It  is  the  opinion  of  this  Board  that  in  view  of  claimant's  conten- 
tion that  it  is  entitled  to  further  shipments  to  the  extent  of  the  whole 
of  the  material  at  Portlock  and  its  appeal  from  the  decision  of  this 
Board  denying  that  contention,  the  deposit  should  remain  in  statu 
quo  until  the  appeal  is  finally  determined. 

DISPOSITION. 

The  War  Department  Board  of  Contract  Adjustment  transmits 
its  decision  to  the  Surplus  Property  Division,  Office  of  the  Director 
of  Purchase  and  Storage. 

Col.  Delafield  and  Mr.  Tabb  concurring. 
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June  11,  1920. 
Case  No.  Sales  BCA-S. 

In  re  CLAIM  OF  7.  A.  BBADY  (INC.). 

1.  JUEISDICTIOK. — The  Secretary  of  War  has  no  authority  to  adjust  or  settle 

a  claim  for  damagres  based  upon  a  breach  by  the  Ooyemment  of  a  for^ 
mal  contract  which  has  been  fully  performed. 

2.  SALES — ACCEPTANCE — EESCISSIOK. — ^Where  the  claimant  bought  goods 

from  the  Government  by  description  and  partial  inspection  and  receives 
the  goods  and  retains  them,  although  they  do  not  comply  with  the  de- 
scription, and  sells  them,  it  can  not  have  a  rescission  of  the  contract. 

3.  CLAHi  AND  DECISION. — Claim  under  General  Order  103  on  formal  contract 

for  $6,202.43  damages  on  breach  of  contract.    Held,  no  Jurisdiction. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

This  is  a  claim  under  General  Order  103  to  adjust  a  dispute  under 
the  terms  of  a  formal  contract  between  the  claimant,  F.  A.  Brady 
(Inc.),  and  the  Surplus  Property  Division,  Office  of  the  Director  of 
l*urchase  and  Storage,  by  the  terms  of  which  the  Government  sold 
certain  candy.  This  claim  was  received  by  this  Board  from  the 
Surplus  Property  Division,  Office  of  the  Director  of  Purchase  and 
Storage,  is  for  an  adjustment  of  this  dispute. 

FINDINGS  OF  FACT. 

1.  During  September,  1919,  the  New  York  surplus  property  office 
was  authorized  by  Col.  Elliot,  chief  oi  the  subsistence  section  of  the 
Surplus  Property  Division  in  Washington,  to  sell  by  negotiation  all 
surplus  candy  at  New  York,  with  instructions  that  the  minimum  price 
to  be  accepted  by  the  Government  for  such  candy  was  to  be  70  per 
cent  of  its  original  cost  to  the  Government. 

2.  As  a  result  of  this  sale  of  candy  by  the  New  York  office,  F.  A, 
Brady  (Inc.),  the  claimant  herein,  through  its  vice  president,  Mr. 
V.  E.  Mitler,  bought  several  lots  of  candy.  One  of  the  lots  bought 
by  F.  A.  Brady  (Inc.)  was  Chin  Chin  candy,  which  is  the  subject  of 
the  present  claim  against  the  Government. 

3.  During  the  month  of  August  or  September,  1919,  Mr.  Mitler, 
the  vice  president  of  claimant  company,  interviewed  Capt.  Hebble- 
thwaite,  assistant  supply  officer  at  New  York,  and  was  shown  a  list  of 
chocolates  which  were  for  sale  by  that  office.  This  list  showed 
certain  Chin  Chin  chocolate  bars  which  were  inspected  by  Mr.  Mitler 
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at  the  Brooklyn  supply  base.  After  inspection  on  October  6,  1919, 
claimant  entered  into  a  contract  for  the  purchase  of  Chin  Chin 
chocolate  bars,  which  contract  read  as  follows: 

New  Yokk,  October  ff,  1919. 
Surplus  Property  Opfioer,  United  States  Abmt, 

Thirty-fourth  and  Eighth  Avenue^  New  TarJe. 
I>ear  Sir:  Beff  to  hand  you  herewith  our  certified  check  for 
$19,471.80,  in  full  payment  for  two  lots  of  Chin  Chin  sweet  eating 
chocolate  in  2-ounce  packages,  705  cases,  ticketed  2883;  706  cases, 
ticketed  4678,  all  located  in  A  610,  amounting  to  84,660  pounds;  total 
at  23  cents  per  ponnd. 

We  are  buying  this  material  subject  to  inspection  and  that  the 
goods  are  in  good  condition,  and  your  acknowledgment  of  this  con- 
stitutes a  delivery  on  your  warehouse  in  Brooklyn. 
Very  truly,  yours, 

F.  A.  Brady  (Inc.), 
B.  E.  MrriiBR. 
Accepted. 

J.  R.  Hebblbthwaite, 
Surplus  Property  Officer  for  the  United  States  Army. 

On  the  same  date,  that  is,  October  6,  1919,  claimant  deposited  a 
certified  check  for  $19,471.80,  in  full  payment  of  the  goods  bought 
under  this  contract,  and  received  a  receipt  from  Capt.  Hebblethwaite. 
Immediately  after  the  purchase  of  tliis  candy  claimant  again  pro- 
ceeded to  the  Brooklyn  Army  supply  base  and  again  inspected  the 
candy.  This  candy  looked  like  chocolate,  tasted  like  chocolate,  and 
was  manufactured  by  the  Bainbow  Chocolate  Co. 

4.  The  claimant  then  attempted  to  sell  the  candy  to  the  Chemical 
Export  &  Importing  Co.,  but  this  candy  was  refused  by  the  company 
on  the  ground  that  it  was  not  chocolate  in  accordance  with  the  United 
States  pure-food  laws.  Immediately  upon  the  rejection  of  this  candy 
by  the  Chemical  Export  &  Importing  Co.  claimant  had  a  chemical 
analysis  made  of  the  candy  by  Stillwell  &  Gladding,  chemists, 
M  ew  York  City.  This  analysis,  which  is  substantiated  by  a  later  anal- 
ysis made  by  the  Government,  showed  that  this  was  not  sweet  eating 
chocolate 'as  provided  by  the  pure- food  standards  of  the  Department 
of  Agriculture  of  the  United  States. 

5.  Upon  refusal  of  the  Chemical  Co.  to  accept  this  candy  as  not 
complying  with  the  pure- food  laws  of  the  United  States,  Mr.  Mitler 
went  to  see  Capt.  Hebblethwaite  about  October  15,  1919,  and  sug- 
gested that  the  goods  be  returned  and  the  money  refunded.  Upon 
being  informed  by  Capt.  Hebblethwaite  that  he  could  not  tell  just 
when  the  money  could  be  returned  claimant  decided  to  sell  the  candy 
for  the  best  price  possible  and  claim  the  difference  from  the  Govern- 
ment. 
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6.  On  November  5,  after  receipt  of  the  analysis  from  the  chem-^ 
ists,  claimant  wrote  the  surplus  property  officer  at  New  York,  mak- 
ing a  claim  to  offset  the  loss  sustained  by  reason  of  the  defect  in 
the  candy,  and  again  on  November  22  wrote  as  follows,  making  a 
specific  claim : 

New  Yobk,  Novemher  i?,  1919. 
SuRPLiTs  Pbopebty  Ofticer,  United  States  Army, 
Thirty-fourth  Street  and  Eighth  Averme^ 

New  York  City. 
Gentlemen  :  In  connection  with  the  sale  of  Chin  Chin  bars  to  us 
we  give  you  herewith  a  statement  in  connection  with  same. 

Paid  for  materials $19,471.80 

Interest  at  6  per  cent,  Oct.  6  to  Oct.  81 84.88 

Interest,  |6,000,  6  per  cent,  Oct  31  to  Nov.  24  (approximately) 25.00 

Trucking 819.93 

Storage 112. 32 

Insurance  (approximately) 25. 00 

Overhead , 2, 200. 00 

Total 22, 738. 43 

Selling  price 16. 536. 00 

Difference 6, 202. 43 

Very  truly,  yours, 

F.  A.  Bradt  (Inc.). 

After  this  communication  with  Capt.  Hebblethwaite  claimant  pro- 
ceeded to  sell  the  chocolate  on  hand  at  the  best  price  possible  for 
goods  that  did  not  comply  with  the  pure- food  law,  which  was  sold 
at  20  cents  per  pound.  It  is  stated  both  by  Mr.  Mitler  and  Capt. 
Hebblethwaite  that  this  was  an  exceedingly  good  price  for  candy 
of  that  character.  It  is  a;lso  stated  by  the  claimant  that  if  this 
candy  had  been  as  represented — ^that  is,  chocolate — a  reasonable  price 
wotdd  have  been  from  84  cents  to  86  cents  per  pound. 

7.  The  sole  contention  of  claimant  here  is  that  it  bought  sweet 
eating  chocolate,  but  that  the  goods  actually  sold  to  it  by  the  Gov- 
ernment was  not  sweet  eating  chocolate,  nor  was  it  chocolate  within 
the  meaning  of  the  laws  of  the  United  'States. 

DECiaiOK. 

1.  It  is  the  opinion  of  this  Board  that  the  Government  has  not 
complied  with  the  terms  of  its  contract,  but  has  delivered  candy 
which  was  not  chocolate  within  the  provisions  of  the  pure-food  laws 
of  the  United  States. 

2.  Claimant  had  the  privilege  of  refusing  to  accept  the  candy 
or  of  returning  it  to  the  Government  and  thereupon  rescind  the  con- 
tract entirely.    The  claimant  did  not  choose  to  repudiate  the  contract 
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altogether,  but  accepted  the  candy,  as  stated  in  the  contract  in  part,, 
and  now  seeks  to  recover  damages  for  the  defect.  Claimant  has  not 
and  can  not  now  offer  to  rescind,  because  he  disposed  of  the  property 
and  now  claims  damages  for  breach  of  the  contract  by  the  Govern- 
ment. 

3.  This  contract  was  a  formal  contract  within  the  provisions  of 
section  3744,  Revised  Statutes. 

4.  It  is  the  opinion  of  this  Board  that  the  Secretary  of  War  has. 
no  authority  to  adjust  a  claim  for  damages  based  upon  a  breach  by 
the  Government  of  a  formal  contract  which  has  been  fully  executed 
by  performance. 

5.  This  Board  is  therefore  without  authority  to  grant  relief  sought 
by  claimant.    The  claim  is  accordingly  denied. 

DISPOSITION. 

The  War  Department  Board  of  Contract  Adjustment  transmits 
its  decision  to  the  Surplus  Property  Division,  Office  of  the  Director 
of  Purchase  and  Storage. 

Col.  Delafield  and  Mr.  Tabb  concurring. 
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June  12, 1920. 
Case  No.  2437. 

In  re  OLAIX  OF  TETTSOON  STEEL  CO. 

1.  8TTBC0NTEACTS — COMMITXENTS. — Commitments  to  subcontractors  by  the 

prime  contractor  are  items  of  cost  against  the  Ooyemment  and  are  al- 
lowable when  they  come  within  what  the  subcontractor  might  reason- 
ably haye  recoyered  against  the  prime  contractor  in  a  court  haying  jur- 
isdiction, and  this  includes  interest  and  storage  charges,  when  the  delay 
in  payment  and  deliyeries  was  the  result  of  Ooyemment  action;  but 
where  it  was  the  fault  of  the  prime  contractor  they  may  not  be  charged 
against  the  Ooyemment. 

2.  HANDLINO  CHAEGES. — These  can  not  be  allowed,  as  the  only  handling  done 

was  to  load  the  material  on  cars  and  the  contract  proylded  f.  o.  b.  cars. 

3.  CLAIK  AND  DECISION.— Claim  under  the  act  of  ICarch  3,  1919,  for  $8,164.74 

for  interest  and  storage.    Held,  claimant  entitled  to  recoyer  in  part. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2, 1919.  No  formal  state- 
ment of  claim  has  been  filed,  but  the  claim  comes  before  this  Board 
on  appeal  from  a  decision  of  the  Claims  Board,  Construction  Divi- 
sion, which  treated  it  as  a  class  A  claim. 

The  claim  involves  the  question  whether  charges  for  storage  hand- 
ling and  interest  due  to  delays  in  the  performance  of  a  subcontract 
as  a  result  of  the  acts  of  the  Government  are  proper  cost  commitments 
to  be  allowed  a  prime  contractor  under  the  circumstances  in  this  case. 
The  claim  is  presented  in  the  name  of  the  subcontractor.  It  amounts 
practically,  however,  to  a  request  for  a  determination  of  the  obliga- 
tions of  the  prime  contractor  to  the  subcontractor  in  the  above 
respects. 

STATEMENT  OF  FACTS. 

1.  On  the  7th  day  of  September,  1918,  the  United  States  Govern- 
ment, Construction  Division,  entered  into  a  formally  executed  con- 
tract with  the  Austin  Co.,  of  Cleveland,  Ohio,  to  furnish  in  the  short- 
est possible  time  labor,  material,  tools,  machinery,  equipment,  facili- 
ties, and  supplies  and  do  all  things  necessary  for  the  construction  and 
completion  of  the  enlargement  of  a  plant  for  manufacturing  155- 
millimeter  shells  on  property  of  the  Laclede  Gas  Light  Co.  at  St. 
Louis,  Mo. 
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Article  II  of  said  contract  provides  as  follows : 

"  Coat  of  work. — ^The  contractor  shall  be  reimbursed  in  the  maimer 
hereinafter  described  for  such  expenditures  in  the  performance  of 
said  work  as  mav  be  approved  or  ratified  by  the  contracting  officer, 
and  as  are  included  in  the  following  items."' 

"(6)  All  subcontracts  made  in  accordance  with  the  provisions  of 
this  agreement." 

2.  For  certain  steel  sash  required  by  the  Austin  Co.  for  performing 
the  above  contract  with  the  Government  the  claimant  company  sub- 
mitted bids  acceptable  to  that  company.  On  October  29,  1918,  the 
Construction  Division,  through  R.  C.  Marshall,  jr.,  brigadier  general. 
United  States  Army,  by  C.  M.  Foster,  captain.  Quartermaster  Corps, 
issued  a  proxy-signed  requisition  order  No.  11  directed  to  the  claim- 
ant company  authorizing  and  directing  said  company  to  proceed 
with  the  immediate  production  of  steel  sash  for  the  plant  of  the  said 
Austin  Co.  The  requisition  order  recited  that  the  price  quoted  was 
to  be  f.  o.  b.  Youngstown,  Ohio,  on  settlement  terms  of  "  30  days  net." 
It  further  recited  "Confirmation  and  payment  of  this  order  will 
be  made  by  the  Austin  Co.,"  and  directed  that  the  material  be  con- 
signed to  the  United  States  constructing  quartermaster,  Laclede 
Gas  Light  Co.  Broadway  plant,  account  the  Austin  Co.  The  Austin 
Co.  confirmed  this  order  and  the  claimant  company  immediately 
began  the  manufacture  of  materials  called  for  in  said  requisition. 

3.  On  December  2,  1918,  the  Construction  Division  telegraphed 
the  claimant  to  suspend  all  action  and  make  no  shipments  on  said 
requisition  order  No.  11,  dated  October  29,  1918.  The  material,  at 
the  time  of  this  suspension  notice,  had  about  all  been  completed,  and 
a  part  had  been  shipped  on  November  16,  1918. 

4.  On  May  16,  1919,  the .  Government  reinstated  the  original 
requisition  order  of  October  29,  1918.  The  reinstatement  order  was 
signed  "E.  C.  Marshall,  jr.,  brigadier  general.  United  States  Army, 
by  C.  M.  Foster,  captain,  Quartermaster  Corps,"  and  read  in  part  as 
follows : 

"You  are  hereby  authorized  to  reinstate  unshipped  balance  of 
order  dated  October  29.  1918,  originally  ordered  for  Broadway  plant 
of  Laclede  Gas  Co.,  of  St.  Louis,  Mo. 

"It  being  understood  that  an  amount  of  sash  invoiced  at  $2,056 
has  already  been  shipped  to  St.  Louis,  and  if  paid,  this  amount  is  to 
be  deducted  from  total  given  below. 

Amount  of  original  contract $18,150.00 

Additional  sash  on  account  of  revised  drawing 720.02 

Inward  handling  charges 200.00 

Unloading  car 100. 00 

Total  amount 19, 181. 16 

On  June  20,  1919,  claimant  was  given  a  supplemental  requisition 
in  effect  confirming  the  above  order  of  May  16,  1919,  but  reducing 
the  total  balance  figure  stated  to  be  due  claimant  to  $15,577.16. 
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The  Austin  Co.  confirmed  these  reinstatement  orders,  and  the 
claimant  shipped  the  material  and  received  full  payment  therefor 
on  the  17th  day  of  September,  1919. 

5.  The  claim  is  presented  in  three  items.  The  first  item  is  for 
interest  on  $2,056,  the  amount  of  the  first  shipment,  from  December 
16,  1918,  being  30  days  from  date  of  shipment,  to  September  17^ 
1919,  the  date  upon  which  payment  was  made  to  claimant. 

The  second  item  is  interest  on  balance  of  material  in  amount  of 
$13,521.16  shipped  later,  calculated  from  February  1,  1919,  "  the  date 
on  or  before  which  materials  would  have  been  shipped  and  payment 
due  but  for  suspension,"  to  September  17, 1919,  the  date  of  payment- 

The  third  item  is  storage  and  rehandling  from  February  1,  1919,. 
to  May  16,  1919,  the  date  of  reinstatement  of  the  original  order. 

6.  Between  December  2, 1919,  and  May  16,  1919,  negotiations  were 
instituted  by  the  Government  with  a  view  either  to  adjusting  claim- 
ant's subcontract  or  reinstating  the  order  and  redirecting  shipment. 
These  negotiations  were  pending  throughout  this  period  and  finally 
resulted  in  the  reinstatement  of  the  order. 

7.  The  question  is  whether  the  above  items  of  claim  may  be 
charged  by  the  Austin  Co.  as  cost  commitments.  The  facts  in  the 
case  are  not  disputed. 

DECISION. 

1.  Under  its  contract  of  September  7,  1918,  with  the  Austin  Co.,. 
the  Government  obligated  itself  to  reimburse  the  prime  contractor 
for  the  actual  net  expenditures  incurred  under  all  subcontracts  made 
in  accordance  with  the  provisions  of  said  prime  contract.  Claimant 
was  a  subcontractor  of  the  Austin  Co.,  and  the  provisions  of  the 
prime  contract  in  this  respect  seem  broad  enough  to  cover  as  a  cost 
commitment  expenditures  such  as  these  claimed  herein  to  the  extent 
that  they  may  be  due  to  the  act  of  the  Government.  It  sufiiciently 
appears  that  the  claimant  as  a  subcontractor  was  justified  in  accept- 
ing the  Government's  notice  of  December  2,  1918,  as  a  suspension  of 
the  prime  contractor's  obligations  to  receive  shipments  from  claimant 
and  pay  for  them  in  30  days  and  of  claimant's  right  to  ship  and  be 
paid  in  30  days.  Claimant  should,  therefore,  not  be  charged  with 
unexpected  expense  which  its  prime  contractor  would  not  have  in- 
flicted on  it  but  for  the  action  of  the  Government  itself.  The  evi- 
dence also  justifies  the  conclusion  that  claimant  was  justified  in 
holding  the  materials  on  hand  for  the  time  it  did,  and  was  not  guilty 
of  unreasonably  increasing  the  cost  to  the  Government  by  so  doing. 
In  our  judgment  the  items  of  this  claim  are  such  as  a  court  of  law 
would  allow  recovery  for  in  a  suit  by  claimant  against  its  prime 
contractor,  the  Austin  Co.,  because  when  the  Government  suspended 
shipments  under  the  original  requisition  order  on  December  2^ 
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1918,  claimant  had  at  that  time  all  its  material  completed  and  was 
•entitled  to  make  shipment  and  receive  a  30-day  settlement.  Ship- 
ment and  settlement  was  prevented  by  the  action  of  the  Government, 
and  claimant's  capital,  representing  the  value  of  that  material,  was 
tied  up  and  idle.  This  principle,  however,  does  not  apply  after  the 
date  of  May  16,  1919,  when  the  Government  reinstated  the  original 
requisition.  Upon  such  reinstatement  the  obstacle  to  the  30-day 
settlement  was  remoevd,  and  it  then  became  the  duty  and  lay  within 
the  power  of  the  prime  contractor  to  make  settlement  within  30  days, 
and  consequently  of  claimant  to  make  shipments.  Any  delay  in 
settlement  thereafter  is,  therefore,  not  the  fault  of  the  Government. 

2.  The  Claims  Board,  Construction  Division,  in  arriving  at  an 
Adjustment  of  the  prime  contract  September  7, 1918,  with  the  Austin 
Co.  may,  therefore,  allow  the  following  as  proper  items  of  cost 
•commitment : 

(a)  Such  amount  of  interest  on  the  cost  to  claimant  of  the  ma- 
terials stored  by  it  not  exceeding  $13,521.16  as  claimant  might  be 
able  to  recover  in  a  court  of  law  against  the  Austin  Co.  not  exceeding 
the  lawful  and  customary  rate  for  a  period  beginning  30  days 
from  the  date  of  notice  of  termination  of  the  original  requisition, 
viz,  December  2,  1919,  and  ending  on  the  date  of  the  order  rein- 
stating such  requisition,  viz.  May  16,  1919. 

(6)  An  amount  representing  the  reasonable  and  customary  charge 
for  outdoor  storage  upon  said  material  from  February  1, 1919,  to  the 
f«iid  date  of  reinstatement,  May  16,  1919. 

3.  The  item  for  interest  on  $2,056,  being  the  amount  of  the  material 
actually  shipped  by  claimant  on  November  16, 1918,  to  the  Austin  Co., 
is  denied.  This  shipment  was  made  to  the  prime  contractor  before 
the  Government  sent  to  claimant  the  suspension  notice,  and  the 
obligation  to  pay  claimant  therefor  rested  entirely  with  the  prime 
contractor.  As  the  interest  charge  claimed  is  based  only  on  delay  in 
this  payment  for  the  material,  such  a  charge  is  one  for  which  the 
<jovernment  is  in  no  way  responsible  and  for  which  claimant  should 
look  to  the  prime  contractor. 

4.  The  item  of  claim  covering  handling  charges  is  denied.  All 
handling  charges  up  to  February  1,  1919,  have  been  paid  claimant, 
and  after  that  date  the  only  charges  for  that  purpose  were  for  loading 
on  cars.  This  last  charge  is  not  proper  in  view  of  the  fact  that  the 
requisition  order  called  for  material  f .  o.  b.  cars. 

DisposmoN. 

The  claim  with  all  papers  will  be  forwarded  to  the  Claims  Board, 
t'onstruction  Division,  for  appropriate  action  in  accordance  with 
this  decision. 

Col.  Delafield  and  Mr.  Bowen  concurring. 
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June  12, 1920. 
Case  No.  2480. 

In  re  CLAIX  OF  CHAMBEELAIH  MACHINE  WOEKS. 

1.  DEVELOPXENT  COSTS.— Under  the  act  of  ICaroh  8,  1919,  in  the  settlement 

of  an  informal  contract,  the  contractor  is  entitled  to  be  reimbursed  for 
its  unamortized  development  costs,  incurred  in  performing  or  preparing 
to  perform  the  agreement. 

2.  EXPENSE  OF  BOEEOWING  XONEY.— A  sum  paid  by  claimant  to  two  indl- 

yidnals  as  a  consideration  for  indorsing  its  note  giyen  as  security  for 
a  Goyemment  loan  is  not  a  reimbursable  item  of  cost. 

3.  COST  OF  PEEPAEATION  OF  CLAIM.— Items  of  cost  attributed  to  prepara- 

tion of  the  claim  under  a  suspended  contract  are  not  reimbursable. 

4.  INCREASED  LABOE  COST. — In  the  absence  of  special  agreement  cost  re- 

sulting from  wage  increases  alleged  to  haye  been  made  by  advice  of  a 
Government  representative  is  not  a  reimbursable  item  of  cost. 
6.  CLAIM  AND  DECISION.— Claim  under  the  act  of  Maroh  8,  1919,  based  upon 
a  proxy-signed  contract  for  machining  75-millimeter  shells.  The  claim 
as  considered  by  the  Ordnance  Claims  Board  was  for  f  140,811.99.  That 
board  disallowed  several  items  and  claimant  took  an  appeal  to  this. 
Board.  Claimant  thereafter  ILled  supplementary  claims  so  that  the 
claim  totaled  f  188,648.68,  of  which  the  disputed  items  amount  to  f96,- 
086.10.  Held,  claimant  is  entitled  to  be  reimbursed  one  item  of  cost; 
others  disallowed. 


Mr.  Averill  writing  the  opinion  of  the  Board. 


FINDINGS  OF  PACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  case  comes  to  the  Board  of  Contract  Adjustment  on  an 
appeal  from  a  decision  of  the  Ordnance  Claims  Board,  Washington, 
D.  C,  and  is  for  approximately  $188,642.63  on  an  informally  executed 
contract. 

2.  The  contractor  was  engaged  in  the  production  of  75-millimeter 
shell  for  the  Ordnance  Department,  United  States  Army,  under  a 
contract  known  as  War  Ord.  P7238-2251A,  dated  May  8,  1918. 
Notice  of  suspension  of  production  was  given  claimant  by  the  Gov- 
ernment on  December  17,  1918,  but  production  on  partly  finished 
products  was  permitted  until  January  31, 1919. 

3.  One  hundred  thirty-seven  thousand  three  hundred  and  two 
machined  and  banded  shell  were  accepted  by  the  Government  and 
paid  for  at  the  contract  price.  The  number  of  shell  so  delivered! 
and  paid  for  amounted  to  37.6  per  cent  of  the  entire  number  con- 
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tracted  for,  leaving  a  balance  of  62.4  per  cent  or  227,698  shell 
undelivered. 

4.  Negotiations  were  entered  into  between  the  Chicago  ordnance 
district  claims  board  and  the  claimant  company  for  a  settlement ;  an 
understanding  was  reached,  an  award  recommended  and  accepted  by 
the  claimant  subject,  however,  to  the  approval  of  the  Ordnance  Claims 
Board,  Washington.  The  latter  board  disallowed  certain  items  in- 
cluded in  the  proposed  settlement  whereupon  claimant  appealed  to 
the  Board  of  Contract  Adjustment  and  at  the  time  of  said  appeal 
filed  certain  supplementary  items  of  claim. 

5.  A  tabulated  statement  showing  the  items  allowed  by  the  Chicago 
district  board  and  accepted  by  claimant,  the  items  disallowed  by  the 
Ordnance  Claims  Board,  Washington,  and  the  supplementary  items 
claimed  by  claimant  are  all  fully  set  up  below. 

6.  A  hearing  has  been  had,  at  which  hearing  both  the  claimant 
and  the  Government  were  represented  by  counsel. 


Items. 


As  allowed  by- 


Chicago 

Ordnance 

Board. 


Washing- 
ton 

Ordnance 
Claims 
Board. 


Items  in 
dispute. 


1.  TJnworked  direct  materials 

2.  Indirect  direct  materials 

8.  Direct  labor  overhead 

4.  Commitments 

5.  Claims  for  other  compensation: 
'  )  Equipment  cost 

I  Interest  cost 

I  Indorsement  cost 

Excess  cost  (contractor  claims  $47,122.45) 

I  Miscellaneous  exx)ense 

I  Legal  expense 

f*  Interest 
I  Traveling  expense 
8aiaryV'!!!!!!!!!!!!!!!!*I!IlI!!!Il!!!!I!!!!!I!!!!I!!!!III!i 

Supplementary  amounts  claimed: 

(fc)  Storage  charges  on  property  part  owned  by  Oovemment  and 

part  by  claimant 

(0  Attcmevfees 

Im)  Traveling  expenses  incurred  in  preparing  claim 

fit)  Salaries 

(o)  Actual  expense  exceeding  revenue  account  maintenance  of 

organization  from  Feb.  l,  1919  to  Jan.  20,  1920 

(p)  Expenses  account  adjustment  resulting  in  wage  increase 

alleged  to  have  been  made  by  advice  of  district  ordnance 
Mef. 


Il,063.a0 

6,697.97 

12.35 

2,273.99 

55,463.88 

6,030.45 

18,278.22 

37,565.83 

8,879.22 

848.16 

2,098.62 

240.00 

260.00 

aoaoo 


81,968.80 

6,597.97 

12.85 

2,273.99 

57,254.28 
7,060.60 

8,879.22 


LOO 
260.00 

3oaoo 


Chief. 
Total. 


140,811.99 


84,850.71 


818,278.22 
37,665.83 


848.16 
0) 


355.32 
2,880.79 
1,037.55 
1,750.00 

25,810.28 
7,60a00 


96,026.10 


>  Disallowed. 


*Not  contended  for. 


7.  The  contract  contained  a  cancellation  clause  which,  among  other 
things,  provides : 

"  The  United  States  will  also  pay  to  the  contractor  the  cost  of  the 
component  materials  and  parts  then  on  hand  in  an  amount  not  exceed- 
ing the  requirements  for  the  completion  of  this  contract,  which  shall 
be  in  accordance  with  the  specifications  referred  to  in  Schedule  1 
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hereto  attached,  and  also  all  costs  theretofore  expended  and  for  which 
payment  has  not  previously  been  made  and  all  obligations  incurred 
solely  for  the  periormance  of  this  contract  of  which  contractor  can 
not  be  otherwise  relieved.  To  the  above  may  be  added  such  sums  as 
the  Chief  of  Ordnance  may  deem  necessary  to  fairly  and  justly  com- 
pensate the  contractor  for  work,  labor,  and  service  rendered  under 
this  contract." 

DECISION. 

1.  The  basis  for  adjustment  agreed  upon  in  the  termination  clause 
is  one  of  cost  and  remuneration,  so  that  in  any  adjustment  to  be  made 
under  the  act  of  March  2, 1919,  the  basis  laid  down  in  said  termination 
■clause  may  be  followed  as  a  fair  and  equitable  basis  for  the  negotiation 
of  a  settlement  agreement.  Prospective  or  possible  profits  are  thus 
eliminated,  but  reasonable  remuneration  for  expenditures,  obliga- 
tions, or  liabilities  necessarily  incurred  in  performing  or  preparing 
to  perform  the  contract  are  allowed  under  the  provisions  of  the  said 
act 

2.  Item  (c) ,  indorsement  cost,  $18,278.22.  The  evidence  shows  that 
during  the  performance  of  the  contract  the  contractor  borrowed 
$100,000  from  the  War  Credits  Board ;  that  it  was  unable  to  obtain 
sureties  under  ordinary  business  arrangements  and  entered  into  an 
agreement  with  W.  L.  Abbot  and  Olaf  F.  Oleson,  two  mechanical 
€ngineers  of  Chicago,  by  the  terms  of  which  agreement  the  claimant 
was  to  pay  to  the  parties  mentioned  the  sum  of  $36,500  for  their 
indorsement  upon  the  notes  given  to  secure  the  loan  aforesaid.  These 
engineers  also  undertook  to  render  engineering  service  to  the  claimant 
in  connection  with  the  performance  of  the  contract  with  the  United 
States  Government.  This  amount  was  subsequently  reduced  to 
$29,300,  and  in  reducing  said  amount  an  expenditure  of  $848.16  was 
incurred  for  legal  services.    This  is  item  (/)  in  tabulated  statement. 

The  contract  contemplates  that  the  contractor  shall  provide  its 
own  capital  and  does  not  contemplate  that  if  by  reason  of  contractor's 
financial  standing  being  such  that  contractor  is  unable  to  negotiate 
loans  upon  the  customary  and  ordinary  legal  rates,  and  for  its  own 
benefit  enters  into  agreements  contemplating  unusual  and  extraordi- 
nary financing,  that  the  Government  should  bear  any  proportion  of 
the  cost  of  same. 

For  these  reasons  the  Board  is  of  the  opinion  that  item  {c) ,  amount 
ing  to  $18,278.22.  should  be  disallowed,  and  the  decision  of  the  Ord 
nance  Claims  Board  disallowing  same  is  hereby  sustained. 

3.  Item  (flJ),  excess  cost,  $37,565.83.  This  item  represents  ap- 
proximately the  unamortized  portion  of  the  sum  of  $75,901.64  which 
was  expended  in  the  development  of  shop  practice,  in  machinery 
operation,  in  heat-treating  department,  in  rearranging  machinery, 
and  training  of  employees  during  the  preliminary  stages  of  produc- 
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tion.  This  amount  was  allowed  by  the  Chicago  district  board  and 
accepted  by  the  contractor  and  was  only  objected  to  by  the  Ordnance 
Claims  Board,  Washington,  on  the  ground  that  there  was  no  evidence 
at  that  time  to  indicate  the  character  of  the  work  to  which  this  item 
was  to  apply. 

It  is  the  opinion  of  the  Board  that  the  contractor  is  entitled  to 
reimbursement  for  the  unamortized  portion  of  expenses  incurred  in 
rearranging  machinery,  training  of  employees,  and  developing  shop 
practice, 

4.  Item  (/),  legal  expense,  $848.16.  This  item  represents  legal 
expenditures  made  by  the  contractor  in  an  endeavor  to  reduce  the 
claims  of  W.  L.  Abbot  and  Olaf  F.  Oleson  against  the  contractor 
from  $36,500  to  $29,300.  This  is  clearly  not  an  expense  incurred  for 
the  performance  of  the  contract,  and  it  is,  therefore,  the  opinion  of 
the  Board  that  the  same  should  be  disallowed,  and  the  decision  of  the 
Ordnance  Claims  Board  disallowing  same  is  hereby  affirmed. 

5.  Item  (A),  storage  charges  on  property  part  owned  by  Govern- 
ment and  part  by  claimant,  $355.32.  The  salvage  value  of  this  prop- 
erty has  not  yet  been  determined  and  in  the  opinion  of  the  Board 
storage  charges  should  be  left  for  determination  by  the  parties. 

6.  Item  (Z),  attorney  fee,  $2,880.79.  This  item  represents  in  part 
attorney  fees  alleged  to  have  been  contracted  in  the  period  from 
June  1,  1918,  to  February  1,  1919,  and  in  part  from  February  1, 
1919,  to  February  1,  1920.  Attorneys  fees  are  clearly  not  expenses 
within  the  contemplation  of  the  contract,  and  it  is  the  opinion  of  the 
Board  that  this  item  must  be  disallowed. 

7.  Item  (m),  traveling  expenses  incurred  in  preparing  claim, 
$1,037.55.  This  item  being  clearly  not  expenses  in  connection  with 
performance  of  the  contract,  the  Board  is  of  the  opinion  that  the 
same  should  be  disallowed. 

8.  Item  (n),  salaries,  $1,750.  This  item  represents  salaries  paid 
to  F.  L.  Chamberlain,  president  of  the  claimant  company,  from 
September  15,  1919,  to  April  15,  1920.  This  item  being  also  for  ex- 
penses incurred  apart  from  the  performance  of  the  contract,  it  is 
the  opinion  of  the  Board  that  same  must  be  disallowed. 

9.  Item  (o)^  actual  expense,  exceeding  revenue,  account  mainte- 
nance of  organization  from  February  1,  1919,  to  January  20,  1920, 
$25,810.23.  This  item  is  based  on  the  theory  that  the  long  pendency 
of  settlement  of  the  claim  has  forced  claimant's  plant  to  lie  idle. 
The  Board  being  unable  to  find  any  legal  or  equitable  reason  for  the 
allowance  of  this  item,  the  same  is,  therefore,  (Usallowed. 

10.  Item  (p),  expenses  of  adjustment  resulting  in  wage  increase 
alleged  to  have  been  made  by  advice  of  district  ordnance  chief, 
$7,500.    The  evidence  shows  that  during  production  disputes  arose 
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between  the  contractor  and  its  labor  and  that  claimant  adjusted  the 
differences  with  its  labor  by  paying  increased  price.  There  is  no 
evidence  that  claimant  was  forced  to  make  these  advances  by  the 
officers  or  agents  of  the  Government  and  no  evidence  of  any  promise 
if  claimant  would  make  increases  that  the  Government  would  reim- 
burse it  for  same. 

The  Board  is,  therefore,  of  the  opinion  that  this  item  must  also  be 
disallowed. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  de- 
cision to  the  Claims  Board,  Ordnance  Department,  for  action  in 
accordance  therewith. 

Col.  Delafield  and  Mr.  Hopkins  concurring. 
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Case  No.  2618. 

In  re  CLAIX  OF  NOETHWESTEEN  FTrEKITirEE  00. 

1.  AWAEDS,  FIKAIJTY  OF — EEOFEXINO. — Where  an  award  has  been  made 

to  a  olalmant  hy  a  bureau  claims  board  and  aooepted  in  writing:  by 
claimant,  it  will  not  be  reopened  in  the  absence  of  dear  proof  of  mutual 
mistake  or  of  fraud. 

2.  OLAIX  AND  DECISION. — Claim  for  f  1,866. 14,  on  appeal  from  decision  of 

Claims  Board,  Office  of  Director  of  Furchase.  Held,  claimant  not  en- 
titled to  recover. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  on  appeal  from  a  decision  of  the  Claims  Board, 
Office  of  the  Director  of  Purchase,  refusing  to  reopen  a  settlement 
made  in  connection  with  certain  contracts  between  the  claimant  and 
the  Government. 

2.  It  appears  that  the  claimant  had  three  contracts  numbered,  re- 
spectively, Pl0762-5699Eq,  Pl0761-5698Eq,  and  Pl0763-5700Eq. 

3.  The  claimant's  contracts  were  terminated  at  the  time  of  the 
armistice  and  the  claimant  took  up  the  question  of  settlement  with 
the  zone  supply  officer  at  Chicago  and  the  Claims  Board,  Office  of 
the  Director  of  Purchase.  The  contracts  not  being  formally  ex- 
ecuted, certificate  C  was  issued  in  each  case.  The  amounts  due  were 
thereupon  determined.  Awards  were  drafted  authorizing  the  pay- 
ment of  $16,071.43.  These  awards  were  duly  accepted  in  writing  by 
the  claimant  "in  full  adjustment,  payment,  and  discharge"  of  the 
agreements  covered. 

4.  Thereafter  the  claimant  sought  to  reopen  the  awards  for  the 
purpose  of  adding  certain  items  which  it  claimed  it  neglected  to 
insert  in  its  claim  when  the  amounts  due  were  being  calculated. 

5.  The  Claims  Board,  Director  of  Purchase,  declined  to  reopen  the 
settlement. 

6.  The  case  was  set  down  for  hearing  beJFore  this  Board.  The 
claimant  was  notified,  but  declined  to  appear,  submitting,  however, 
certain  letters  and  affidavits  from  which  it  appears  that  its  claim 
is  for  packing  boxes  alleged  to  have  been  used  in  connection  with 
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the  performance  of  its  contracts.    The  amount  of  the  claim  is  ap- 
proximately $300. 

DECISION. 

1.  The  only  question  before  this  Board  is  whether  the  settlement 
already  arrived  at  should  be  reopened. 

2.  The  claimant  has  signed  three  awards,  each  of  which  is  ex- 
pressed to  be  in  full  adjustment,  payment,  and  discharge  of  its 
agreement  with  the  Government.  The  main  purposes  of  an  award 
of  this  kind  are  two :  First,  to  determine  and  authorize  the  payment 
of  the  amount  due  to  the  claimant;  second,  to  release  the  Govern- 
ment from  all  claims  in  connection  with  a  particular  matter  upon 
payment  of  a  sum  certain.  Both  of  these  considerations  are  ma- 
terial elements  in  the  transaction.  If  awards  of  this  kind  could 
be  opened  upon  the  allegation  of  a  claimant  that  something  has  been 
forgotten,  they  would  amount  to  very  little.  They  are  intended  as 
a  final  determination  of  the  rights  between  the  parties.  It  has  been 
determined  in  a  number  of  decisions  of  this  Board  following  the 
decisions  of  the  Supreme  Court  and  of  the  comptroller  that  in  the 
absence  of  clear  proof  of  a  mutual  mistake,  a  formal  agreement  of 
this  kmd  will  not  be  set  aside.  (See  Acme  Steel  Goods  Co.,  case 
No.  2633,  Bd.  Cont.  Adj.;  Standard  Textile  Products  Co.,  case  No. 
2455,  Bd.  Cont.  Adj.;  C.  R.  Wilson  Body  Co.,  case  No.  2465,  Bd. 
Cont.  Adj.;  United  States  v.  Cramp^  206  U.  S.,  118;  Decisions  of  the 
Comptroller,  vol.  26,  p.  850.) 

3.  We  do  not  find  from  any  evidence  in  the  case  that  mutual  mis- 
take has  been  made. 

DISPOSITION. 

1.  Claimant's  appeal  is  hereby  dismissed. 
Col.  Delafield  and  Mr.  Tanner  concurring. 
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June  12, 1920. 
Case  No.  2706. 

In  re  OLAIX  OF  PIEDMONT  A  NOETHEKN  RAILWAY  GO. 

1.  BAILBOAD    FACIUTIES— lUPLIEI)    AGBEEXENT.— The    construction    of 

railroad  facilities  to  handle  traffic  in  connection  with  any  Army  can- 
tonment does  not  raise  an  implied  agreement  on  the  part  of  the  Ooy- 
ernment  to  pay  for  same. 

2.  CLAIK  AND  DECISION.— Claim  nnder  the  act  of  March  2,  1919,  for  ^8,- 

971.85,  based  npon  an  implied  agreement  in  relation  to  the  oonstrnction 
of  railroad  facilities  at  Camp  Wadsworth.  Held,  claimant  is  not  en- 
titled to  relief. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Transportation  Service 
Claims  Board,  War  Department,  on  a  claim  for  $28,971.85,  on  an 
alleged  oral  contract,  under  the  following  circumstances : 

2.  In  the  fall  of  1917  the  Government  established  a  National  Guard 
cantonment  near  Spartanburg,  S.  C,  and  said  camp  was  known  as 
Camp  Wadsworth. 

3.  The  Chamber  of  Commerce  of  the  City  of  Spartanburg  took  up 
the  matter  of  spur  tracks  in  and  near  the  camp  with  claimant,  the 
Piedmont  &  Northern  Railway  Co.,  and  requested  claimant  company 
to  construct  certain  passenger  spur  tracks  from  Lenwood  block  office 
to  Whitman  Station,  Camp  Wadswortn. 

4.  In  order  to  construct  such  spur  track  it  was  necessary  to  pass 
over  the  United  States  reservation,  and  the  chamber  of  commerce 
arranged  a  meeting  between  E.  Thomason,  vice  president  and  general 
manager  of  claimant  company,  and  Brig.  Gen.  Charles  L.  Phillips, 
in  command  of  Camp  Wadsworth,  S.  C.  At  this  meeting  the  evi- 
dence discloses  that  no  promises  were  made  upon  the  part  of  Brig, 
Gen.  Phillips  or  any  other  officer  representing  the  United  States  Gov- 
ernment, and  the  sole  subject  of  conversation  during  the  conference 
was  as  to  permission  to  cross  the  reservation  and  where  the  said  spur 
track  would  run. 
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5.  At  this  conference  Gen.  Phillips  informed  Mr.  Thomason  that 
he  would  detail  Col.  (afterwards  Gen.)  Cornelius  Vanderbilt,  the 
division  engineer  officer  at  Camp  Wadsworth,  to  go  over  the  ground 
with  him  and  establish  the  location  of  the  track. 

6.  At  a  later  date  Mr.  Thomason  met  Col.  (afterwards  Gen.)  Van- 
derbilt, and  arranged  with  him  the  location  of  the  line  of  this  spur 
track. 

DECISION. 

1.  The  act  of  March  2,  1919,  under  which  claimant  must  recover, 
if  at  all,  prescribes  that  the  Secretary  of  War  is  authorized  to  ad- 
just, pay,  or  discharge  any  agreement,  express  or  implied,  entered 
into  with  any  officer  or  agent  acting  under  his  authority,  direction, 
or  instruction,  or  that  of  the  President,  with  any  person,  firm,  or 
corporation. 

2.  In  order  that  claimant  may  recover  herein  it  must  establish 
that  it  entered  into  an  agreement  under  said  act. 

3.  The  evidence  fails  to  disclose  any  such  agreement;  in  fact,  the 
evidence  is  to  the  contrary.  Mr.  Thomason,  the  only  witness  called 
on  behalf  of  claimant,  expressly  stated  that  no  promises  or  agree- 
ments were  made  by  Gen.  Phillips  or  Gen.  Vanderbilt,  or  any  other 
officer  or  agent  representing  the  Government. 

4.  It  is  therefore  the  opinion  of  this  Board  that  no  agreement, 
either  express  or  implied,  was  entered  into  between  the  claimant 
company  and  the  United  States  Government. 

5.  For  the  foregoing  reasons  relief  must  be  denied. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Price  concurring. 
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June  12, 1920. 
Case  No.  2616. 

In  re  OLAIX  OF  W.  B.  PKICE  AND  BEN  F.  YOOT. 

1.  JITEISBICTION. — The  Beoretary  of  War  lias  no  Jurisdiction  to  adjust  a 

yalldly  ezeonted  oontraot  which  has  been  terminated  hy  performance, 
breach,  or  expiration  of  time  for  performance. 

2.  SAKE — BAMAOES. — ^Under  a  yalldly  ezecnted  contract  for  the  purchase  of 

waste  material  accruing  at  a  cantonment  during  a  certain  period,  this 
Board  is  without  Jurisdiction  of  a  claim  for  unliquidated  damages  based 
upon  alleged  failure  of  the  OoTcmment  to  turn  oyer  all  such  waste  ma- 
terial. The  case  of  Henry  Knight  A  Sons,  No.  1786,  relied  on  by  claim- 
ant, is  distinguished  because  in  that  case  after  the  dispute  arose,  the 
parties  agreed  that  the  Goyemment  would  either  segregate  the  dis- 
puted material  or  hold  the  money  receiyed  therefor  as  a  stakeholder, 
pending  determination  of  the  dispute. 
8.  CLAIM  ANB  DECISION. — Claim  presented  under  General  Order  103,  based 
upon  a  yalldly  executed  contract  for  waste  material  produced  at  Camp 
Taylor,  Xy.    Held,  no  Jurisdiction. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

This  claim  is  filed  under  General  Order  103,  War  Department, 
1918.  Claimants  make  a  claim  under  a  formal  contract  for  waste 
material  produced  at  Camp  Taylor,  Louisville,  Ky,,  which  the 
United  States  failed  to  deliver  to  them.  Claimants  further  allege 
that  in  the  event  any  of  the  said  waste  material  has  been  sold  that 
the  United  States  pay  to  them  the  moneys  derived  from  said  sale. 
Claimants'  demand  is  for  an  indefinite  sum  of  money  and  an  in- 
definite quantity  of  waste  material. 

FHn>INOS  OF  FACT. 

1.  A  formal  contract  was  entered  into  between  claimants  and  the 
United  States,  dated  August  29, 1917,  which  expired  June  80,  1918. 
By  the  terms  of  this  agreement,  contractors  agreed  to  pay  $0.09  per 
month  for  each  soldier  and  each  person  in  Government  service  at 
Camp  Taylor,  during  at  least  one  half  the  month  for  which  payment 
is  made.  In  return  for  this  payment  contractors  were  to  receive 
all  waste  material  produced  at  Camp  Taylor  with  certain  exceptions 
mentioned  in  said  contract.    The  contract  provides: 

^^  1.  The  contractor  agrees  to  purchase  and  remove  all  waste  matter 
of  every  kind  and  nature,  except  rags  and  bags,  from  Camp  Taylor, 
Louisville,  Ky. 
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"  2.  All  such  waste  matter  produced  at  said  camp  shall  be  collected 
by  the  United  States  in  its  own  receptacles  and  delivered  to  the  con- 
tractor at  some  point  within  the  reservation,  to  be  designated  by  the 
commanding  omcer  in  charge.  All  manure  is  to  be  delivered  by  the 
United  States  to  a  point  off  or  on  the  reservation  selected  or  ap- 
proved by  the  commanding  officer  in  charge." 

2.  By  petition  filed  with  this  Board  on  April  17,  1920,  claimants 
allege  that  shortly  after  the  contract  was  executed  and  after  the  con- 
tractors began  performance  a  question  arose  as  to  the  meaning  in  the 
first  paragraph  of  the  contract  of  the  words  ^'  all  waste  matter  of 
every  kind  and  nature  except  rags  and  bags." 

3.  By  said  petition  claimants  further  allege : 

"4.  In  accordance  with  the  terms  of  the  contract,  the  contractor 
paid  to  the  United  States  of  America  the  sum  of  9  cents  per  month 
tor  each  soldier  and  each  person  in  Government  service  at  said  camp 
during  the  entire  period  covered  by  said  contract  and  demanded  that 
there  be  delivered  to  said  contractor  waste  materials,  with  the  excep- 
tion of  rags  and  bags,  as  the  same  accumulated  at  said  camp,  but 
the  United  States  of  America  and  the  commanding  officer  in  charge 
at  Camp  Taylor  and  his  subordinate  officers  each  and  all  refused 
and  failed  to  either  deliver  to  said  contractor  or  to  permit  it  to  re- 
ceive and  have  large  and  substantial  quantities  of  waste  material  of 
various  and  sundry  kinds  and  descriptions  other  than  rags  and  bags, 
and  there  accumulated,  as  pour  petitioner  is  informed,  believes,  and 
charges,  at  Camp  Taylor  during  the  period  covered  by  said  contract, 
to  wit,  the  period  between  August  29,  1917,  and  June  30,  1918,  in 
addition  to  many  other  articles  of  waste  material,  the  exact  number  of 
which  is  not  within  the  knowledge  of  this  petitioner,  but  is  within 
the  knowledge  of  the  United  States  of  America,  the  following  specific 
articles  of  waste : 

In  excess  of — 

Auto  radiators 20 

Barrels 500 

Oases 500 

Knives 26 

Auto  parts pounds—  30. 000 

Baling  wire do 50, 000 

Brass,  including  light  yellow,  red,  heavy  yellow,  and  turnings do 1, 200 

Composition do 750 

Condemned  oats,  corn,  and  other  foodstuffs do 5,000 

Copper,   light   and  heavy,   and   including  wire,   Insulated   and  unin- 
sulated  pounds—  800 

Horseshoes do 5,  000 

Aluminum,  all  kinds do eoO 

Inner  tubes,  all  kinds do 900 

Iron,  all  kinds do 150,000 

Leather,  scrap,  and  miscellaneous do 2,000 

Lead,  all  kinds ^ do 800 

Nails do 500 

Roachings,  mane  and  tail do 800 

Rubber,  exclusive  of  tires do ^  11,000 

Steel,  all  kinds do 30,000 

Stove  plates  and  grates i do 25,000 

Tires,  auto do 3,000 

Tires,  motor  cycle do 1,300 

Tubing,  all  kinds do 650 
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"  The  foregoing  list  of  articles  is  an  estimate,  and  the  tabulation 
of  articles  is  based  upon  the  best  information  available  to  this 
petitioner,  and  it  is  believed  that  there  accumulated  at  said  camp- 
during  the  period  covered  by  the  contra<:t  hereto  attached  in  excess 
of  the  number  of  each  article  designated." 

"6.  ♦  ♦  ♦  that  it  [the  claimant]  is  and  at  all  times  since  the 
execution  of  the  aforesaid  contract  was  by  the  clear  terms  of  the 
contract  entitled  to  'all  waste  matter  of  every  kind  and  nature, 
except  rags  and  bags,'  which  accumulated  at  Camp  Taylor  between 
August  29, 1917,  and  midnight  of  the  30th  of  June,  1918,  now  offers 
to  accept  in  settlement  of  this  controversy  such  articles  of  waste  as 
accmnulated  at  Camp  Taylor  during  the  period  covered  by  said 
contract,  if  said  articles  are  now  in  the  possession  of  the  United 
States  of  America,  and  in  the  event  any  or  all  of  said  articles  have 
been  disposed  of,  your  petitioner,  said  contractor,  offers  to  accept 
in  lieu  of  such  articles,  if  any,  as  may  have  been  disposed  of  by  the 
United  States  of  America  the  amount  received  by  the  United  States 
of  America  for  such  articles,  if  any,  as  may  have  been  disposed  of  by 
the  United  States  of  America." 

4.  By  letter  dated  May  24,  1920,  John  T.  Geary,  colonel.  Quarter- 
master Corps,  camp  supply  oflScer  at  Camp  Taylor,  states  that  he  has 
caused  a  careful  reading  and  thorough  examination  of  all  salvage 
records  of  activities  at  Camp  Taylor  during  the  months  covered  by 
this  contract  to  be  made  and  finds  that  claimants  have  no  basis  what- 
soever on  which  to  make  a  claim;  that  the  records  show  that  each 
and  every  organization  carefully  segregated  its  waste  material  which 
was  collected  at  a  designated  place  in  strict  accordance  with  the 
contract  and  that  the  contractors  received  and  removed  all  of  the 
waste  material ;  that  the  contractors  received  all  the  waste  material 
contracted  for,  and  the  records  do  not  show  a  single  sale  of  waste 
material  during  the  term  of  the  contract  other  than  to  claimants, 

5.  The  contract  in  question  expired  on  June  30,  1918,  and  it  does 
not  appear  that  claimants  made  any  claim  thereunder  until  they  filed 
their  present  petition  with  the  Board  of  Contract  Adjustment  on 
April  17,  1920,  a  period  of  about  22  months  after  the  expiration  of 
the  contract.  Although  the  petition  recites  a  question  of  construction 
as  to  the  meaning  of  paragraph  1  of  the  contract  arose  shortly  after 
claimants  commenced  performance,  it  appears  from  the  records  of 
the  camp  supply  officer  at  Camp  Taylor  that  the  contractors  received 
all  the  waste  material  produced  at  said  camp  without  making  any 
protest.  Assuming,  however,  claimants  did  protest  they  were  not 
receiving  all  the  waste  matter  called  for  by  their  contract,  they 
accepted  the  quantity  allotted  to  them  by  the  Government  officials 
and  made  the  monthly  payments  required  by  said  contract.  There 
i&  also  nothing  to  show  but  what  the  claimants  acquiesced  in  the  con- 
struction placed  on  the  contract  by  the  United  States  and  accepted 
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the  waste  material  in  full  satisfaction  of  said  contract.  The  contract 
was  fully  performed  and  completed,  both  by  the  United  States  and 
claimants,  without  any  question  of  doubt  or  dispute  being  left  open 
by  the  parties  for  further  determination. 

Claimants'  claim  is  for  an  indefinite  sum  of  money  and  an  indefi- 
nite quantity  of  waste  material.  In  paragraph  6  of  their  petition 
quoted  above  claimants  allege  that  in  satisfaction  of  their  claim  they 
offer  to  accept  in  settlement  such  articles  of  waste  material  as  accumu- 
lated at  Camp  Taylor  during  the  period  covered  by  the  contract,  if 
the  articles  are  now  in  the  possession  of  the  United  States,  and  in 
the  event  said  articles  have  been  disposed  of,  claimants  offer  to  ac- 
cept, in  lieu  thereof,  the  amount  received  for  same.  In  his  letter  Col. 
Geary  states  that  claimants  have  received  all  the  waste  material  pro- 
duced at  Camp  Taylor  during  the  liie  of  the  contract,  and  that  no 
other  sale  of  any  waste  material  was  made  during  that  time.  The 
conclusion  is  inevitable  that  claimants  received  all  the  waste  material 
to  which  they  were  entitled,  and  that  their  offer  is  of  no  avail. 

6.  By  paragraph  4  of  their  petition  above  quoted  the  claimants 
allege  upon  information  and  belief  that  there  accumulated  between 
August  28,  1917,  and  June  30,  1918,  many  articles  of  waste  material 
in  excess  of  a  specified  amount,  which  in  said  petition  is  set  forth, 
but  said  petition  fails  to  show,  and  there  is  no  proof  in  the  record 
before  this  Board,  that  any  of  the  articles  therein  enumerated  were 
waste  material.  The  very  nature  ot  the  items  named  would  not  of 
itself  suggest  that  said  articles  were  waste  material,  and  further 
action  on  the  part  of  Government  oflScials  would  be  necessary  before 
said  property  could  be  designated  waste  material.  On  August  29, 
1917,  the  date  of  this  contract,  the  sale  of  Government  property  used 
by  the  Army  was  regulated  by  section  1972  of  the  compiled  statutes, 
which  reads  as  follows : 

"The  President  may  cause  to  be  sold  any  military  stores  which 
upon  proper  inspection  and  survey  appear  to  be  damaged  and  unsuit- 
able for  the  public  service.  Such  inspection  or  survey  shall  be  made 
by  officers  designated  by  the  Secretary  of  War,  and  the  sales  shall 
be  made  under  regulations  prescribed  by  him." 

The  Secretary  of  War,  by  sections  678,  679,  and  680  of  the  United 
States  Army  Regulations,  prescribed  the  maimer  in  which  sale  of 
public  property  shall  be  made,  and  the  regulations  require  that  a 
survey  be  made  and  the  property  condemned  before  being  sold.  It 
has  been  held  that  there  is  no  authority  to  sell  or  dispose  of  Govern- 
ment-owned material  until  the  required  procedure,  above  mentioned, 
is  had. 
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DECISION. 

1.  Claimants  in  their  petition  refer  to  and  rely  upon  the  decision 
of  this  Board  in  the  claim  of  Henry  Knight  &  Sons  (Inc.),  No. 
150-C-1736,  but  the  facts  set  forth  in  that  case  are  entirely  different 
from  the  ones  here  presented.  In  the  Knight  case  it  appears  that  the 
claimant  and  the  Government  officials  were  in  doubt  as  to  the  meaning 
of  the  clause  '^  all  waste  matter  of  every  kind  and  nature,  except  rags, 
bags,  manure,  and  cinders."  Pending  a  construction  of  said  clause, 
such  waste  matter  was,  with  the  consent  of  the  claimant,  either  segre- 
gated or  sold  and  the  money  realized  on  the  sale  was  held  by  the  Gov- 
ernment as  a  stakeholder,  with  the  consent  of  the  claimant,  pending 
a  construction  of  the  clause,  and  thus  the  amount  became  liquidated, 
or  where  the  material  was  segregated  the  Government  also  held  pos- 
session of  the  waste  material,  pending  the  determination.  The  only 
question  presented  in  that  claim  was  one  of  construction  of  a  formal 
contract  and  when  that  was  determined  the  Government  was  in  a  posi- 
tion to  either  deliver  the  money  or  the  waste  material  to  the  claimant. 

2.  In  this  case  no  such  proceeding  was  taken  and  the  record  fails 
to  disclose  that  the  Government  holds  any  money  or  waste  material 
pending  the  construction  of  said  clause.  If  the  Government  had 
withheld  or  sold  any  of  the  waste  material  herein  claimed  it  is  not 
alleged  to  have  done  so  with  the  consent  of  this  claimant.  The 
amount  claimed  is  wholly  undetermined.  If  the  Gt)vemment  failed 
and  refused  to  deliver  to  claimants  all  the  waste  material  called  for 
by  the  contract,  claimants  would  have  a  cause  of  action  against  the 
Government  for  breach  of  contract  in  which  action  claimants  could 
recoyer  all  the  damages  they  sustained.  Of  such  a  claim  we  have  no 
jurisdiction. 

3.  The  record  in  this  case  shows  that  the  contract  out  of  which  the 
claim  arises  was  a  formal  contract  executed  in  accordance  with  the 
law,  which  has  been  fully  completed  by  the  parties  and  has  expired 
by  its  own  limitation.  If  claimants  have  sustained  any  damages,  the 
Secretary  of  War  is  without  jurisdiction  to  adjust  the  contract  or 
make  a  supplemental  agreement,  and  the  claimants'  remedy,  if  any, 
is  to  resort  to  the  court  having  jurisdiction  of  such  claim. 

DISPOSITION. 

A  final  order  denjdng  relief  will  be  entered. 
C!ol.  Delafield  and  Mr.  Cavanaugh  concurring. 
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Case  No.  2614. 

In  re  CLAIH  OF  OENEBAL  HANTTFACTTTKINO  CO. 

1.  JtTBISDIGTION. — Where  a  formal  contract  hag  been  fully  performed,  or  ha» 

expired  by  its  own  limitation,  the  Secretary  of  War  has  no  Jurisdiction 
to  adjust  such  contract,  or  to  make  a  supplemental  ag^i^eement  there- 
under. 

2.  GLAHE  AND  DECISION. — Claim  for  an  amount  not  named  under  General 

Order  103  for  damagres  for  breach  of  contract  by  the  Oovemment  to  re- 
ceive waste  material.    Held,  Secretary  of  War  has  no  Jurisdiction. 

Mr,  Huidekoper  writing  the  opinion  of  the  Board. 

This  claim  arises  under  General  Order  103,  ^  ar  Department,  1918. 
Claimant  makes  a  claim  under  a  formal  contract  for  waste  materials 
produced  at  Camp  Meade,  Annapolis  Junction,  Md.,  which  the 
United  States  failed  to  deliver  to  it.  The  claimant  further  alleges 
that  in  the  event  any  of  said  waste  material  has  been  sold,  the  United 
States  pay  to  it  the  money  derived  from  said  sale.  Claimant  makes 
demand  for  an  indefinite  sum  of  money  and  indefinite  quantity  of 
waste  material. 

FINDINGS  OF  FACT. 

1.  A  formal  contract  was  entered  into  between  claimant  and  the 
United  States,  dated  August  28,  1917,  which  expired  June  30,  1918. 
By  the  terms  of  this  agreement  the  contractor  agreed  to  pay  5  cents 
per  month  for  each  soldier  and  each  person  in  Government  service  at 
Camp  Meade  during  at  least  one-half  the  month  for  which  pajmient 
is  made.  In  return  for  this  payment  the  contractor  was  to  receive 
all  waste  material  produced  at  Camp  Meade,  with  certain  exceptions 
mentioned  in  said  contract.    The  contract  further  provides: 

"  1.  The  contractor  agrees  to  purchase  and  remove  all  waste  mat- 
ter of  every  kind  and  nature  except  rags,  bags,  manure,  and  cinders 
from  Camp  Meade,  Annapolis  Junction,  Md. 

"  2.  All  such  waste  matter  produced  at  Camp  Meade  shall  be  col- 
lected by  the  United  States  in  its  own  receptacles  and  delivered  to 
the  contractor  at  such  point  within  the  reservation  to  be  designated 
by  the  commanding  officer  in  charge." 

2.  By  petition  filed  with  this  Board  on  April  17,  1920,  claimant 
alleges  that  shortly  after  the  contract  was  executed  and  after  the  con- 
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tractor  began  performance  a  question  arose  as  to  the  meaning  in  the 
first  paragraph  of  the  contract  of  the  words : 

''All  waste  matter  of  every  kind  and  nature,  except  rags,  bags, 
manure,  and  cinders." 

3.  By  said  petition  claimant  further  alleges : 

"4,  In  accordance  with  the  terms  of  the  contract  the  contractor 
paid  to  the  United  States  of  America  the  sum  of  6  cents  per  month 
for  each  soldier  and  each  person  in  Government  service  at  said  camp 
during  the  entire  period  covered  by  said  contract,  and  demanded  that 
there  DC  delivered  to  said  contractor  waste  materials,  with  the  ex- 
•ception  of  rags,  bags,  manure,  and  cinders,  as  the  same  accumulated 
at  said  camp,  but  the  United  States  of  America  and  the  commanding 
officer  in  charge  at  Camp  Meade,  and  his  subordinate  officers,  each 
and  all  refused  and  failed  to  either  deliver  to  said  contractor  or  to 
permit  it  to  receive  and  have  large  and  substantial  quantities  of  waste 
material  of  various  and  simdry  kinds  and  descriptions,  other  than 
rags,  bags^  manure,  and  cinders,  and  there  acciunulated,  as  your 
petitioner  is  informed,  believes,  and  charges,  at  Camp  Meade  during 
the  period  covered  by  said  contract,  to  wit,  the  period  between  Aug- 
ust 28,  1917,  and  June  30,  1918,  in  addition  to  manj  other  articles 
of  waste  material,  the  exact  number  of  which  is  not  within  the  knowl- 
edge of  this  petitioner,  but  it  is  within  the  knowledge  of  the  United 
States  of  America,  the  following  specific  articles  of  waste : 

In  excess  of — 

Auto    radiators 30- 

Barrels 500 

Cases 500 

Knives 25 

Auto  parts pounds 50, 000 

BaUng  wire do 75, 000 

Brass,  including  light  yellow,  red,  heavy  yellow,  and  turnings— do 1, 500 

Composition do 1,000 

<>ondemned  oats,  corn,  and  other  foodstuffs do 75, 000 

Copper,  light  and  heavy,  and  including  wire,  insulated  and  uninsu- 
lated   pounds—  1, 200 

Horseshoes do 8,000 

Hose do 1,000 

Aluminum,  all  kinds do 1. 000 

Inner  tubes,  all  kinds do 1, 000 

Iron,  all  kinds do^ 250, 000 

Leather,  scrap,  and  miscellaneous do 3, 000 

I^ead  of  all  kinds do 1,000 

Kails do 500 

Hoachings,  mane  and  tail do 750 

Rubber,  exclusive  of  tires do 15,000 

Steel,  all  kinds >_do 100, 000 

Stove  plates  and  grates do 50,000 

Tires,  auto do 5, 000 

Tires,  motor  cycle do 2, 000 

Tubing  of  all  kinds do 1, 000 

"6.  •  *  *  that  it  [the  claimant]  is  and  at  all  times  since  the 
-execution  of  the  aforesaid  contract  was,  by  the  clear  terms  of  the 
contract,  entitled  to  'all  waste  matter  of  every  kind  and  nature, 
except  rags,  bags,  manure,  and  cinders '  which  accumulated  at  Camp 
Meade,  between  August  28, 1^17,  and  midnight  of  the  30th  of  June, 
1918,  now  offers  to  accept  in  settlement  of  this  controversy  such  arti- 
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cles  of  waste  as  accumulated  at  Camp  Meade  during  the  period 
covered  by  said  contract,  if  said  articles  are  now  in  the  possession  of 
the  United  States  of  America ;  and  in  the  event  any  or  all  of  said  ar- 
ticles have  been  disposed  of,  your  petitioner,  said  contractor.  General 
Manufacturing  Co.,  offers  to  accept  in  lieu  of  such  articles,  if  any, 
as  may  have  been  disposed  of  by  the  United  States  of  America  tihe 
amount  received  for  such  articles,  if  any,  as  may  have  been  dis- 
posed of  by  the  United  States  of  America.'^ 

4.  By  letter  dated  May  20,  1920,  Marshall  MacGruder,  lieutenant 
colonel,  Quartermaster  Corps,  states  that  a  search  of  the  files  of  the 
commanding  officer  and  his  subordinate  officers  at  Camp  Meade 
failed  to  give  any  evidence  or  show  that  the  contractor  had  ever 
requested  any  of  the  waste  material  it  is  now  claiming  compensa- 
tion for  in  its  claim;  that  the  subject  matter  of  this  claim  never  arose 
between  contractor  and  the  officers  in  conmiand  at  Camp  Meade  and 
that  there  has  been  no  controversy  or  dispute  over  the  construction 
of  said  contract. 

5.  By  letter  dated  May  24,  1920,  R.  E.  Fisher,  lieutenant  colonel 
Infantry,  United  States  Army,  executive  officer  at  Camp  Meade, 
states : 

"So  far  as  these  headquarters  can  discover  there  has  been  no 
failure  on  the  part  of  camp  authorities  to  live  up  to  the  contract 
mentioned  and  no  evidence  is  available  to  show  the  accumulation  of 
any  waste  material  during  the  life  of  the  contract  which  was  not 
turned  over  to  the  contractors." 

6.  The  contract  in  question  expired  on  June  30,  1918,  and  it  does 
not  appear  that  claimant  made  any  claim  thereunder  until  it  filed 
its  petition  with  the  Board  of  Contract  Adjustment,  April  17,  1920, 
a  period  of  about  22  months  after  the  expiration  of  the  contract. 
Although  the  petition  recites  tliat  a  question  of  construction  as  to 
the  meaning  of  paragraph  1  of  the  contract  arose  shortly  after  the 
claimant  commenced  performance,  it  appears  from  the  files  of  the 
commanding  officer  at  Camp  Meade  that  no  letters  were  received  or 
record  made  of  any  such  protest.  Assuming,  how^ever,  claimant  did 
protest  it  was  not  receiving  all  the  waste  material  called  for  by 
this  contract,  it  accepted  the  quantity  allotted  to  it  by  the  Govern- 
ment officials  and  paid  the  monthly  payments  required  by  said  con- 
tract. There  is  also  nothing  to  show  that  during  the  performance 
of  this  contract  but  what  the  claimant  acquiesced  in  the  construc- 
tion placed  on  the  contract  by  the  United  States  and  accepted  the 
waste  material  and  made  the  payment  in  accordance  therewith.  The 
contract  was  fully  performed  and  completed  both  by  the  United 
States  and  claimant,  without  any  question  of  doubt  or  dispute  being 
left  open  by  the  parties  for  future  determination. 

Claimant  makes  its  claim  for  an  indefinite  sum  of  money  and  an 
indefinite  quantity  of  waste  material.    In  paragraph  6  of  its  petition 
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above  quoted  claimant  alleges  that  in  satisfaction  of  its  said  claim 
it  offers  to  accept  in  settlement  such  articles  of  waste  material  as 
accumulated  at  Camp  Meade  during  the  period  covered  by  the  con- 
tract, if  the  articles  are  now  in  the  possession  of  the  United  States, 
and  in  the  event  said  articles  have  been  disposed  of  claimant  offers 
to  accept  in  lieu  thereof  the  amount  received  for  same.  The  letter 
of  Lieut.  Col.  Fisher  states  that  there  is  no  evidence  available  to  show 
the  accumulation  of  any  waste  material  during  the  life  of  the  con- 
tract which  was  not  turned  over  to  the  contractor.  The  conclusion 
is  inevitable  that  claimant  received  all  the  waste  material  to  which 
it  was  entitled — ^that  its  offer  is  of  no  avail. 

7.  Claimant  by  paragraph  4  of  its  petition  above  quoted  alleges, 
upon  information  and  belief,  that  there  accumulated  between  August 
28, 1917,  and  June  30, 1918,  many  articles  of  waste  material  in  excess 
of  a  specified  amount  which  in  said  petition  is  set  forth,  but  said 
petition  fails  to  show  and  there  is  no  proof  in  the  record  before  this 
Hoard  that  any  of  the  articles  therein  enumerated  were  waste  mate- 
rials. The  very  nature  of  the  items  named  would  not  of  itself  sug- 
gest that  said  articles  were  waste  material,  and  further  action  on  the 
l^art  of  the  Government  officials  would  be  necessary  before  said  prop- 
erty could  be  designated  waste  material.  On  August  28,  1917,  the 
date  of  this  contract,  the  sale  of  Government  property  used  by  the 
Army  was  regulated  by  section  1972  of  the  Compiled  Statutes, 
which  reads  as  follows : 

"  The  President  may  cause  to  be  sold  any  military  stores  which 
upon  proper  inspection  or  survey  appear  to  be  damaged  or  unsuitable 
for  the  public  service.  Such  inspection  or  survev  shall  be  made  by 
officers  designated  by  the  Secretarv  of  War  and  the  sales  shall  be 
made  under  regulations  prescribed  oy  him." 

The  Secretary  of  War,  by  sections  678,  679,  and  680  of  the 
United  States  Army  Regulations,  prescribed  the  manner  in  which 
sales  of  public  property  shall  be  made  and  these  regulations  require 
that  a  survey  be  made  and  the  property  condemned  before  being 
sold.  It  has  been  held  that  there  is  no  authority  to  sell  or  dispose  of 
(jovemment-owned  material  until  the  required  procedure,  above 
mentioned,  is  had. 

DECISION. 

1.  Claimant  in  its  petition  refers  to  and  relies  upon  the  decision  of 
this  Board  in  the  claim  of  Henry  Knight  &  Son  (Inc.),  No.  150-C- 
1736,  but  the  facts  set  forth  in  that  case  are  essentially  different 
from  the  ones  here  presented.  In  the  Knight  case  it  appears  that 
claimant  and  the  Government  officials  were  in  doubt  as  to  the  mean- 
ing of  the  clause,  "  all  waste  matter  of  every  kind  and  nature  except 
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rags,  bags,  manure^  and  cinders,"  and  that  pending  a  construction 
of  said  clause  certain  waste  matter  was,  with  the  consent  of  the 
claimant,  either  segregated  or  sold  and  the  money  realized  on  the 
sale  was  held  by  the  Government  as  a  stakeholder  with  the  consent 
of  the  claimant,  pending  a  construction  of  said  clause,  and  thus  the 
amount  became  liquidated ;  or  where  the  material  was  segregated  the 
Government  also  held  possession  of  the  waste  material  pending  the 
determination.  The  only  question  presented  in  that  claim  was  one 
of  construction  of  a  formal  contract,  and  when  that  was  determined 
the  Government  was  in  a  position  to  either  deliver  the  money  or  the 
waste  material  to  the  claimant. 

2.  In  this  case  no  such  proceeding  was  taken  and  the  record  fails  to 
disclose  that  the  Government  holds  any  money  or  waste  material 
pending  the  construction  of  said  clause.  If  the  Government  has 
withheld  or  sold  any  of  the  waste  material  here  claimed  it  is  not 
alleged  to  have  done  so  with  the  consent  of  this  claimant.  The 
amount  here  claimed  is  wholly  undetermined.  If  the  Government 
failed  and  refused  to  deliver  to  claimant  all  the  waste  material  called 
for  by  its  contract  claimant  would  have  a  cause  of  action  against  the 
Government  for  a  breach  of  contract  in  which  action  claimant  could 
recover  all  the  damages  it  sustained.  Of  such  a  claim  we  have  no 
jurisdiction. 

3.  The  record  in  this  case  shows  that  the  agreement  out  of  which 
the  claim  arises  was  a  formal  contract  executed  in  accordance  with 
the  law,  which  has  been  fully  performed  by  the  parties  and  has  ex- 
pired by  its  own  limitation.  The  Secretary  of  War  is,  therefore, 
without  jurisdiction  to  adjust  such  contract  or  make  a  supplemental 
agreement  and  the  claimant's  remedy,  if  any,  is  by  resort  to  a  court 
having  jurisdiction. 

DISPOSITION. 

A  final  order  denying  relief  will  be  entered. 
Col.  Delafield  and  Mr.  Cavanaugh  concurring. 
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June  12, 1920. 
Claim  No.  65. 

In  re  CLAIK  07  7.  BBNTTSZ  BEZACH  (BEHBABINO). 

1.  COHTBAOT — CHANGE. — ^Where  the  claimant  had  a  oontraot  with  a  muiiol- 
pality  in  Porto  Bico  for  the  construction  ot  a  road,  the  plan  of  which 
was  changed  at  the  snggestion  of  United  States  officers,  with  the  con- 
sent of  the  claimant,  and  an  army  officer  was  designated  as  constmcting 
engineer  by  the  mnnicipality  and  made  subsequent  changes  in  the  plans, 
which  diminished  the  work  and  claimant's  compensation,  there  was  no 
contractnal  relation  with  the  TTnited  States  and  no  liability  for  snch 
changes. 

iL  CLAnC  A171>  DECISION.— Claim  nnder  General  Order  103  for  |3,398  lost 
profits.    Held,  claimant  not  entitled  to  recover. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS   or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  claim  presented  under  War  Department  General 
Order  No.  103,  1918,  and  comes  up  on  petition  for  rehearing  filed  by 
the  claimant  subsequent  to  a  decision  by  this  Board  (Vol.  1,  p. 
193,  these  decisions)  on  an  appeal  from  the  decision  of  the  officer 
in  charge  of  construction  at  Camp  Las  Casas,  San  Juan,  P.  R.,  under 
which  the  claimant  was  deprived  of  prospective  profits  amounting  to 
$3,393  by  reason  of  the  elimination,  by  the  constructing  quarter- 
master, at  Camp  Las  Casas,  of  certain  work  in  connection  with  the 
above-named  camp.    It  is  convenient  to  restate  the  facts: 

2.  In  1917  the  United  States  contemplated  the  establishment  of  a 
cantonment  in  Porto  Rico.  The  city  of  San  Juan  appropriated 
$300,000  for  the  purpose  of  improving  certain  lands  as  a  camp  site, 
and  the  construction  of  a  roadway  from  the  city  of  San  Juan  to  the 
proposed  site  of  the  cantonment.  Thereafter  this  proposed  canton- 
ment site  was  recommended  to  the  United  States  Government.  The 
municipality  of  San  Juan  entered  into  a  contract  with  the  claimant 
for  the  construction  of  a  road  to  connect  the  site  of  the  proposed 
cantonment  with  the  main  highway.  The  city  of  San  Juan  was  to 
pay  to  the  contractor  the  sum  of  $22,482  for  this  road,  which  was  to 
be  constructed  in  accordance  with  the  specifications  as  shown  on 
certain  plans  and  maps  prepared  by  the  city  engineer  of  the  city  of 
San  Juan. 
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3.  The  method  generally  followed  in  Porto  Bico  in  letting  con- 
tracts for  public  work  is,  briefly,  as  follows :  The  project  is  divided 
into  convenient  units  of  work,  and  the  amount  of  the  accepted  bid  is 
apportioned  to  the  various  units  of  the  project  by  the  contracting  au- 
thority. This  is  done  according  to  his  own  view  of  the  proper  ratio 
which  each  unit  bears  to  the  entire  project.  The  contractor,  under 
this  method  of  procedure,  has  no  opportunity  to  control  the  ap- 
portionment of  his  lump-sum  bid  among  the  several  units,  and  as  a 
result,  with  reference  to  his  profits,  the  contractor  must  view  the 
entire  project  as  one  unit.  In  the  present  instance  the  project  was 
divided  into  seven  distinct  units,  as  follows : 

1.  2,996  cubic  meters  of  unclassified  excavations  including  the  forma- 

tion of  grading,  at  60  cents $1,  797.  60 

2.  5,068  cubic  meters  of  excavations  in  borrows  for  fills,  at  $1.25 6,  335.  00 

3.  300  cubic  meters  of  excavations  in  ditches  and  drain.s,  at  $1 300. 00 

4.  112  linear  meters  concrete  pipes,  0.6  meter  inside  diameter,  In- 

cluding excavations  and  dry  masonry  for  foundations,  at  $7 784. 00 

5.  14  meters,  1-meter  span  concrete  culverts  (finished  work),  at  $9 

(5  inches  in  thickness) : 126.  00 

6.  14  meters,  0.75-meter  jspnn  reinforced  concrete  at  junction  wiih 

main  road,  at  $10 140.00 

7.  13,500  square  metere  of  macadam,  0.25  meter  in  thickness,  in-' 

eluding  box,  etc.,  finished  work,  at  $1 13, 500.  00 

Contracting  estimate 22, 982.  00 

Inspection 500.  00 

Total 23,  482.  00 

4.  After  the  contract  between  the  city  of  San  Juan  and  the  claimant 
had  been  executed,  the  mayor  and  city  engineer  of  San  Juan  came 
to  Washington  to  lay  the  matter  before  the  War  Department,  with 
the  view  of  securing  the  War  Department's  approval  of  the  proposed 
cantonment  site.  The  plans  and  specifications  which  had  theretofore 
been  prepared  by  the  city  engineer  of  San  Juan  were  laid  before  the 
proper  officials  of  the  War  Department  in  Washington,  and  after 
an  inspection  of  these  plans  was  had  it  was  agreed  between  the  War 
Department  and  the  representatives  of  San  Juan  that  no  work  should 
be  begun  upon  the  proposed  roadway  until  the  War  Department 
had  first  had  the  opportunity  to  send  its  engineers  to  Porto  Rico  to 
view  the  ground,  and  for  the  further  purpose  of  ascertaining  whether 
or  not  the  route  of  the  proposed  roadway  was  the  most  practicable. 
Capt.  Ernest  C.  Steward,  Engineer  Corps,  National  Army,  was  sent 
to  San  Juan  as  constructing  quartermaster  for  the  proposed  Camp 
Las  Casas.  Upon  the  arrival  of  Capt.  Steward,  and  after  an  in- 
spection of  the  proposed  route,  he  decided  that  the  requirements  of 
the  camp  demanded  that  the  route  and  character  of  the  road  be 
changed.  These  proposed  changes  were  submitted  to  the  municipal 
council  of  San  Juan.  Accordingly  certain  changes  were  made  In  the 
plans  and  specifications  by  which  the  road  was  widened  from  19.6S 
to  27  feet.    An  arrangement  was  had  between  Capt.  Steward,  con- 
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structing  quartermaster,  and  the  municipality  of  San  Juan  whereby 
he  would  supervise  and  direct  the  work  on  the  proposed  roadway. 
The  arrangement  further  provided  that  the  city  of  San  Juan  was 
to  contribute  toward  the  construction  of  this  road  $22,985,  and  that 
in  the  event  that  any  further  changes  were  necessary  which  would 
involve  the  expenditure  of  a  greater  sum  than  this  it  would  be 
assumed  and  paid  by  the  United  States.  These  arrangements  were 
effected  by  resolution  of  the  municipal  council  of  San  Juan  on  Feb- 
ruary 28,  1918,  and  the  proposed  changes  in  the  road  sugge^ed  by 
Capt.  Steward,  constructing  quartermaster,  were  ratified,  and  the 
contract  which  had  theretofore  been  awarded  to  the  claimant  was 
reaffirmed.  The  resolution  affirmed  the  previous  offer  of  the  city  of 
San  Juan  to  contribute  toward  the  construction  of  this  road  $22,985, 
and  further  stated  that  the  United  States  would  pay  any  cost  above 
that  sum  which  might  be  incurred  in  the  construction  of  the  road 
due  to  changes  or  increases  in  the  work  directed  by  the  constructing 
quartermaster.  Copies  of  this  resolution  were  sent  to  both  claimant 
and  the  constructing  quartermaster.  Thereafter  a  conference  agree- 
ment between  the  claimant  and  Capt.  Steward,  constructing  quarter- 
master, was  entered  into.    This  agreement  is  as  follows : 

Conference  memorandum  between  Capt.  E.  C.  Steward,  constructing 
quartermaster,  and  F.  Benitez  Rexach,  road  constructor,  regarding 
municipal  contract  for  highway  upon  site  of  Camp  Las  Casas. 

Whereas  the  city  of  San  Juan  proposed  to  build  a  certain  highway 
covered  by  plans  and  specifications  already  prepared  for  the  purpose 
of  serving  Cainp  Las  Casas;  and 

T\Tiereas  F.  Benitez  Rexach  was  the  low  bidder  upon  said  work, 
specifying  certain  prices  to  be  paid  for  said  work  based  upon  certain 
specified  units  of  work  to  be  done ;  and 

Whereas  the  requirements  of  Camp  Las  Casas  demand  a  greater 
quantity  of  road  work  than  was  proposed  in  the  plans  and  specifica- 
tions prepared  by  the  city  of  San  Juan,  it  is  agreed  that  the  following 
arrangements  will  be  satisfactory  to  Capt.  E.  C.  Steward,  construct- 
ing quartermaster  in  charge  of  the  construction  of  Camp  Las  Casas, 
and  contractor  Rexach,  aforesaid : 

1.  That  the  work  to  be  done  shall  be  in  accordance  with  the  plans 
and  specifications  to  be  prepared  by  the  constructing  quartermaster 
and  shall  be  supervised  by  him,  but  said  plans  shall  conform  to  the 
plans  and  specifications  prepared  by  the  city  of  San  Juan,  except 
as  to  the  location  and  width  of  the  highway  and  the  cross  sections 
of  the  grading. 

2.  That  the  contractor  will  perform  the  same  number  of  units  of 
work  measured  in  square  meters  of  surface,  cubic  meters  of  grading 
of  the  various  classes,  and  other  units  of  work  as  were  called  for  in 
the  plans  and  specifications  prepared  by  the  city  of  San  Juan,  under 
which  the  contractor's  bid  was  made,  and  when  said  specified  number 
of  units  of  work  have  been  performed  then  the  contract  shall  ter- 
minate. 
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3.  It  is  further  agreed  that  the  maintenance  clause  in  the  specifica- 
tions prepared  by  flie  city  of  San  Juan  shall  not  apply  to  any  road 
work  upon  the  camp  site  of  Camp  Las  Casas,  namely,  m  roads  lying 
easterly  from  the  westerly  line  of  Calle  Jazmin  produced  northerly 
and  southerly. 

Ernest  C.  Steward, 
Major^  Etigineer  Corpa^  National  Amiy^ 

Constructing  Quarterma8te7\ 
F.  Benitez  Kexagh, 

ContTOjctor. 
Certified  a  true  and  correct  copy. 

F .  Benitez  Rexach,  Contractor. 

6.  After  the  work  was  begun  the  constructing  quartermaster  again 
made  changes  in  the  route  of  the  road  and  character  of  the  work, 
whereby  item  2,  to  wit,  "6,068  cubic  meters  of  excavations  in  borrows 
for  fills  (at  $1.25 ) ,  $6,335,"  was  eliminated  from  the  work.  The  work 
performed  by  the  contractor  after  the.  elimination  of  unit  2  is  as 
follows : 

1.  6,474  cubic  meters  of  unclassified  excavations  including  the  forma- 

tion of  grading,  at  60  cents $3,884.40 

2.  None. 

3.  533  cubic  meters  of  excavations  in  ditches  and  drains,  at  $1 533.  00 

4.  65.41  concrete  pipes  0.6  meter,  inside  diameter,  etc.,  at  $7 457. 80 

5.  None. 

6.  0.75  meter  span  reinforced  concrete  culverts,  etc.,  50.99,  at  $10 509. 90 

7.  Macadam  0.25  meter  in  thickness,  including  box,  etc.,  17,599.9,  at  $1-  17,599. 90 

6.  After  the  elimination  of  item  2,  the  constructing  quartermaster 
proceeded  with  the  completion  of  the  road  to  the  camp,  the  cost  of 
which  was  paid  by  the  United  States.  The  United  States  employed 
the  claimant  to  complete  the  work,  and  he  was  paid  for  this  addi- 
tional service  by  the  day. 

7.  The  contention  of  the  claimant  is  that  the  elimination  of  that 
portion  of  the  work  which  was  designated  as  item  2,  resulted  in  a 
loss  of  profit  to  him  of  80  per  cent  of  the  contract  price  of  this  item, 
which  amounted  to  $3,393,  and  which  is  now  the  basis  of  this  claim. 

DECISION. 

1.  The  case  at  bar  was  first  decided  by  this  Board  upon  the  theory 
that  there  was  in  existence  a  contract  between  the  claimant  and  the 
United  States  Government,  but  that  the  work  performed  and  the 
amount  of  money  received  by  the  contractor  had  not  been  decreased 
by  the  contract,  and  that  the  claimant  had  failed  to  show  a  loss  of 
profit  on  the  whole  transaction.  No  evidence  was  introduced  at  the 
former  hearing,  either  upon  behalf  of  the  Government  or  of  the 
claimant,  and  the  decision  was  based  upon  the  papers,  letters,  and 
exhibits  in  the  file.  The  present  decision  is  not  in  anywise  a  modifi- 
cation of  the  former  decision  of  the  Board. 
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2.  The  contract  between  the  city  of  San  Juan  and  the  claimant 
was  entered  into  prior  to  the  time  of  the  arrival  of  the  constructing 
quartermaster.  The  changes  in  the  route  o|  the  road  and  in  the 
character  of  the  work  to  be  done  under  the  contract  between  claim- 
ant and  the  municipality  of  San  Juan  were  made  with  the  knowl- 
edge, consent,  and  full  understanding  of  the  claimant.  There  is 
nothing  in  the  record  which  indicates  that  the  municipality  of  San 
Juan  at  any  time  relinquished  its  control  over  this  contract  or  termi- 
nated its  contractual  relationship  with  the  claimant.  Whatever 
changes  or  diminution  may  have  been  made  in  this  work  were  ac- 
complished by  the  municipality,  acting  through  the  constructing 
quartermaster.  The  claimant,  at  all  times,  looked  to  the  city  of 
San  Juan  for  pa-yment  for  the  work  performed.  The  conference 
agreement  between  Capt.  Steward,  constructing  quartermaster,  and 
the  claimant  in  no  wise  changed  the  terms  of  the  original  agree- 
ment. To  our  minds,  this  agreement  was  made  for  the  purpose  of 
reducing  to  writing  the  understanding  existing  between  the  claimant^ 
the  city  of  San  Juan^  and  the  constructing  quartermaster^  whereby 
the  claimant  expressed  his  willingness  to  accept  Capt.  Steward^  cmi- 
structing  quartemmster  as  supervising  engineer  for  the  city  of  San 
Juan.  The  testimony  of  Capt.  Steward  is  clear  and  uncontradicted 
and  is  to  the  effect  that  after  he  accepted  the  authority  from  the 
municipality  of  San  Juan  to  supervise  the  construction  of  this  road, 
he  acted  throughout  the  entire  transaction  in  the  capacity  of  a  super- 
vising engineer  for  the  city  of  San  Juan. 

3.  While  we  do  not  undertake  to  adjudicate  the  rights  of  the  par- 
ties under  the  original  contract  between  the  claimant  and  the  city 
of  San  Juan,  nor  do  we  attempt  to  construe  the  contract  laws  of 
Porto  Rico,  yet  we  are  of  the  opinion  that  whatever  may  be  the  re- 
sultant losses,  if  any,  occasioned  by  the  diminution  of  the  work 
originally  contracted  for,  by  the  elimination  of  item  2  therefrom, 
are  chargeable  against  the  city  of  San  Juan,  and  not  to  the  United 
States. 

4.  We  hold  that  the  transaction  between  the  claimant  and  Capt. 
Steward,  constructing  quartermaster,  fails  to  establish  an  agree- 
ment between  the  claimant.  Eexach,  and  the  United  States.  In  this 
respect  our  decision  differs  from  the  former  decision  of  this  Board. 

5.  There  is  no  liability  upon  the  part  of  the  United  States  to  re- 
imburse the  claimant  for  his  losses,  if  any,  sustained.  For  the  fore- 
going reasons,  the  relief  prayed  for  is  denied. 

DISPOSmON. 

The  Board  of  Contract  Adjustment  will  enter  a  final  order  denying 
relief. 
Col.  Delafield  and  Mr.  Marcum  concurring. 
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;  June  12, 1920. 

Case  No.  2738. 

In  re  GLAIK  OF  W.  N.  AND  S.  P.  BTTBHS. 

1.  DATE  OF  FILING  CLAIH.— This  Board  is  without  Jnrlsdictlon  of  a  claim 
nnder  the  act  of  March  2,  1919,  first  presented  to  an  agency  of  the  Gov- 
ernment on  May  21,  1980. 

8.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  |897.63, 
based  upon  an  allegred  agreement  in  relation  to  wool.  Held,  no  Juris- 
diction. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2, 1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  the  provisions  of  Supply  Cir- 
cular No.  17,  Purchase,  Storage,  and  Traffic  Division,  dated  March 
26, 1919,  for  $897.63,  by  reason  of  an  agreement  alleged  to  have  been 
entered  into  between  claimant  and  the  United  States. 

2.  Claimant  alleges  that  on  June  12,  1918,  it  delivered  5,678 
pounds  of  fine  wool  to  H.  P.  Roddie  &  Co.,  of  Brady,  Tex.,  agents  of 
Charles  J.  Webb  &  Co.,  of  Philadelphia,  Pa.;  that  this  wool  was 
delivered  for  the  use  of  the  Government  in  accordance  with  the  terms 
of  the  (xovernment  regulations  for  handling  the  wool  clip  of  1918 
as  established  by  the  Wool  Division,  War  Industries  Board,  May  21, 
1918;  that  claimant  was  advised  by  a  representative  of  Charles  J. 
Webb  &  Co.  at  the  time  of  shipment  that  this  wool  should  bring  at 
least  65  cents  per  pound;  that  similar  wool  sold  for  65  cents  per 
pound  "in  the  grease"  in  July,  1917;  that  imder  the  Government 
regulations  claimant  should  have  received  65  cents  per  pound  for 
this  wool,  but  that  it  was  paid  only  $2,728.07 ;  and  that,  by  reason  of 
improper  grading,  there  is  due  it  the  sum  of  $897.63. 

3.  Claimant  has  furnished  an  affidavit  in  which  it  states  that  "  no 
presentation  of  this  claim  was  made  prior  to  May  21,  19201''  The 
claim  was  first  presented  to  the  Board  of  Contract  Adjustment  May 
21,  1920,  after  which  date  this  Board  requested  claimant  to  furnish 
evidence  showing  a  previous  presentation  of  this  claim  to  the  Gov- 
ernment.   It  was  in  compliance  with  this  Board's  request  for  infor- 
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mation  concerning  a  previous  presentation  of  the  claim  that  claim- 
ant furnished  the  affidavit  just  mentioned. 

DECISION. 

1.  The  act  of  March  2,  1919,  entitled  "An  act  to  provide  relief  in 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and  for 
other  purposes,"  authorizes  the  Secretary  of  War  to  adjust,  pay,  or 
discharge  certain  informal  agreements  entered  into  during  the  emer- 
gency and  prior  to  November  12, 1918. 

2.  This  law  was  enacted  in  order  to  enable  the  War  Department  to 
adjust  agreements  which  had  not  been  reduced  to  writing  in  accord- 
ance with  existing  statutes.  The  Secretary  of  War  had  no  authority 
to  adjust  such  agreements  until  the  act  of  March  2,  *1919,  became  a 
law.  In  granting  the  Secretary  of  War  this  special  authority  to  ad- 
just informal  agreements,  Congress  thought  it  best  to  place  a  tim^ 
limit  on  the  period  during  which  such  claims  might  be  presented, 
and  therefore  inserted  a  provision  in  the  act  reading  as  follows : 

^^  Provided  further ^  That  this  act  shall  not  authorize  payment  to 
be  made  of  any  claim  not  presented  before  June  thirtieth,  nineteen 
hundred  and  nineteen." 

3.  The  provision  fixing  the  last  day  upon  which  claims  can  be  pre- 
sented is  plain  and  definite.  Claims  arising  imder  this  act,  presented 
after  June  30, 1919,  can  not  be  considered  by  the  Secretary  of  War, 
nor  by  the  Board  of  Contract  Adjustment,  which  is  in  such  cases 
the  agent  of  the  Secretary  of  War.  This  Board  is  authorized  to  ad- 
just such  claims  in  accordance  with  the  terms  of  the  act  of  March  2, 
1919,  and,  in  so  doing,  must  comply  strictly  with  every  provision  of 
the  act.  It  is  not  possible  for  this  Board  to  comply  with  only. part 
of  the  act  and  to  ignore  the  balance  of  its  requirements.  Therefore, 
we  must  give  as  much  consideration  to  the  provision  fixing  a  final 
presentation  date  as  to  the  other  portions  of  the  act,  and  can  not  take 
jurisdiction  of  a  claim  which  was  not  presented  before  June  30, 1919. 
(McDonald  &  Co.,  case  No.  1656,  Vol.  II,  these  decisions,  p.  442; 
Schultz  &  Hirsch,  case  No.  2170,  Vol  II,  these  decisions,  p.  763.) 

4.  Claimant  having  failed  to  present  this  claim  before  June  30, 
1919  (and  for  nearly  a  year  thereafter),  it  is  clear  that  the  claim  can 
not  be  considered  and  that  this  Board  is  without  power  or  authority 
to  entertain  same. 

Col.  Delafield  and  Mr.  Eason  concurring. 
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Case  No.  2733. 

In  re  CLAIH  OF  ATLANTIC  COAST  LINE  BAILBOAD. 

1.  IXPUSD  CONTRACT— GOICPENSATION— REASONABLE  VALUE  OS  SEBV- 
ICES  BENDEBED. — Where  olaimaiLt,  in  response  to  a  telegram  from  an 
officer  connected  with  the  operation  of  the  Air  Service  Bailway  stating 
that  an  engine  on  their  railroad  had  tnrned  turtle  and  requested  claim- 
ant to  send  its  wrecking  crews,  with  which  claimant  complied,  there 
arose  under  the  circumstances  In  the  case  an  implied  contract  within  the 
purrlew  of  the  act  of  Xaroh  Z,  1919,  which  obligated  the  GoTemment 
to  pay  claimant  the  fair  and  reasonable  value  of  its  services  therein 
rendered. 

a.  CLAIH  AND  DECISION. — This  claim  for^  1818.70  arises  under  the  act  of 
ICarch  8,  1919,  under  an  alleged  implied  contract.  Held,  claimant  Is 
entitled  to  the  relief  sought. 

Maj.  O'Neill  writing  the  opinion  of  the  Board. 

riNDINGS  OP  FACJT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2, 1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  17, 1919,  for  $218.70,  by  reason  of  an  agree- 
ment alleged  to  have  been  entered  into  between  the  claimant  and  the 
United  States. 

2.  During  the  month  of  October,  1918,  the  Air  Service  was  operat- 
ing a  short  line  of  railroad  known  as  the  Florida  Air  Service  Rail- 
way. On  the  11th  of  October,  1918,  an  engine  operated  by  the  Air 
Service  Railway  turned  turtle,  blocking  the  line  and  suspending  all 
traffic.  Lieut.  Norman  Lawson,  connected  with  the  operation  of  the 
Air  Service  Railway,  thereupon  telegraphed  to  J.  F.  Council,  super- 
intendent of  the  Atlantic  Coast  Line  Railroad  as  follows : 

"Engine  turned  turtle  over  mile  post  3.  No  one  killed.  Send 
engine  and  wrecking  crew. 

"  Lawson  247-P." 

In  response  to  this  telegram  the  claimant  sent  a  wrecker,  equipped 
and  manned,  and  replaced  the  locomotive  on  the  rails.    Claim  is  now 
submitted  for  the  sum  of  $218.70  claimed  to  be  the  fair  and  reasonable 
value  of  the  services  rendered. 
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DEOIBION. 

The  telegram  above  quoted  and  the  response  thereto  by  the  claim- 
ant, implied  a  contract  between  the  United  States  and  the  claimant  to 
pay  the  claimant  the  fair  and  reasonable  value  of  the  services  ren- 
dered. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature,  terms,, 
and  conditions  of  the  agreement,  and  certificai;e  C,  to  the  Claims 
Board,  Air  Service,  for  action  in  the  manner  provided  in  subdivision 
C,  section  6,  Supply  Circular  17,  Purchase,  Storage,  and  Traffic  Divi- 
sion, 1919. 

Col.  Delafield  and  Mr.  Low  concurring. 


Digitized  by 


Google 


June  14,  1920. 
Case  No.  2720. 

hi  re  CLAIH  OF  W.  H.  VAITOHN. 

1.  JtTRISDICTIOir.— Where  a  claim  under  the  act  of  JCaroh  8,  1919,  is  not 

presented  to  or  filed  with  any  department  or  officer  of  the  Ooyemment 
until  after  June  30,  1919,  there  was  no  authority  in  the  Secretary  of 
War,  or  the  Board  of  Contract  Adjustment,  to  make  settlement  or  ad- 
justment of  said  claim. 

2.  CLAHC  AKD  DECISIOir.^Claim  under  the  act  of  Karch  2,  1919,  for  1858.80, 

balance  due  on  wool.    Held,  no  jurisdiction. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

riNDINOS    OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  W.  H.  Vaughn,  of  Lubbock,  Tex.,  has  filed  this  claim,  amount- 
ing to  $858.80,  under  the  act  of  March  2,  1919.  Statement  of  claim, 
Form  B,  has  been  presented  under  the  provisions  of  Supply  Circular 
No.  17,  Purchase,  Storage  and  Traffic  Division,  dated  March  26, 1919, 
bj'^  reason  of  an  agreement  alleged  to  have  been  entered  into  between 
claimant  and  the  United  States. 

2.  It  appears  that  claimant  shipped  from  Abemathy,  Tex.,  to 
S.  Silberman  &  Sons,  Chicago.  111.,  4,294  pounds  of  lamb's  wool,  on 
or  about  June  29, 1918.    Claimant's  petition  reads  in  part  as  follows : 

"  Claimant  ♦  ♦  ♦  was  to  receive  the  customary  and  prevailing 
price  for  the  kind  of  wool  furnished  by  him,  same  being  lamb's  wool, 
and  of  the  ordinary  and  customary  grade  and  quality.  Such  state- 
ment and  representations  were  made  to  claimant  by  Nick  Jordan,  of 
Plainview,  Tex.,  who  was  acting  as  Government  agent  in  the  prem- 
ises, or  claimed  to  be  so  acting,  and  authorized  to  make  said  contract. 
Instead  of  receiving  the  customary  and  prevailing  price  for  lamb's 
wool  this  claimant  only  received  a  net  amount  oi  $1,711.26  in  pay- 
ment for  4,294  pounds  of  lamb's  wool,  which  was  less  than  40  cents 
per  pound  net  to  claimant.  ♦  ♦  ♦  And  claimant  further  states 
that  said  wool  was  improperly  graded,  ♦  ♦  ♦  and  he  makes  a 
claim  therefor,  based  upon  the  difference  that  he  received  and  the 
price  he  should  have  received,  amounting  to  at  least  60  cents  per 
pound,  or  a  difference  of  20  cents  between  the  price  received  and  that 
which  should  have  been  had.  Based  upon  these  figures  your  appli- 
cant claims  that  he  is  entitled  to  at  least  $858.80  herein,  under  the 
act  of  Congress  approved  March  2,  1919." 
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3.  The  statement  of  claim  reached  this  Board  May  21, 1920.  When 
claimant  was  requested  to  furnish  evidence  concerning  a  previous 
presentation  of  the  claim  to  any  department,  official,  or  agent  of  the 
Government,  he  forwarded  an  affidavit  in  which  he  says : 

"  That  this  claim  was  first  presented  by  affiant  to  any  Government 
department  or  agent  of  the  United  States  on  April  4, 1920,  through  a 
letter  addressed  to  the  Secretary  of  Agriculture  by  J.  E.  Vickers, 
attorney,  Lubbock,  Tex.,  representing  affiant. 

"  That  said  letter  of  April  4,  1920,  addressed  to  the  Secretary  of 
Agriculture,  represents  the  first  presentation  of  this  claim  by  affiant 
in  any  manner  against  the  United  States  Government." 

DECISION. 

1.  It  is  neither  necessary  nor  proper  for  the  Board  of  Contract 
Adjustment  to  express  any  opinion  concerning  the  alleged  improper 
grading  of  the  wool  or  the  failure  of  the  Government  or  claimant's 
consignee  to  pay  claimant  the  amount  alleged  to  be  due,  in  view  of 
the  fact  that  this  claim  was  not  presented  to  the  Government  within 
the  presentation  period  fixed  by  law. 

2.  The  act  of  March  2,  1919,  entitled  "An  act  to  provide  relief  in 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and 
for  other  purposes,"  authorizes  the  Secretary  of  War  to  adjust,  pay, 
or  discharge  certain  informal  agreements  entered  into  during  the 
emergency  and  prior  to  November  12,  1918.  This  law  was  enacted 
in  order  to  enable  the  War  Department  to  adjust  agreements  which 
had  not  been  reduced  to  writing  in  accordance  with  existing  statutes. 
The  Secretary  of  War  had  no  authority  to  adjust  such  agreements 
until  the  act  of  March  2,  1919,  became  a  law.  In  granting  the  Sec- 
retary of  War  this  special  authority  to  adjust  informal  agreements 
Congress  thought  it  best  to  place  a  time  limit  on  the  period  during 
which  such  claims  might  be  presented,  and  therefore  inserted  a  pro- 
vision in  the  act  reading  as  follows : 

"  Provided  further^  That  this  act  shall  not  authorize  payment  to  be 
made  of  any  claim  not  presented  before  June  thirtieth,  nineteen  hun- 
dred and  nineteen." 

3.  The  provision  fixing  the  last  day  upon  which  claims  can  be 
presented  is  plain  and  definite.  Claims  arising  under  this  act,  pre- 
sented after  June  30,  1919,  can  not  be  considered  by  the  Secretary 
of  War,  nor  by  the  Board  of  Contract  Adjustment,  which  in  such 
cases  is  the  agent  of  the  Secretary  of  War.  This  Board  is  author- 
ized to  adjust  such  claims  in  accordance  with  the  terms  of  the  act 
of  March  2,  1919,  and,  in  so  doing,  must  comply  strictly  with  every 
provision  of  the  act.    It  is  not  possible  for  this  Board  to  comply 
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with  only  part  of  the  act  and  to  ignore  the  balance  of  its  require- 
ments. Therefore,  we  must  give  as  much  consideration  to  the  pro- 
vision fixing  a  final  presentation  date  as  to  the  other  portions  of  the 
act,  and  can  not  take  jurisdiction  of  a  claim  which  was  not  presented 
before  June  30, 1919.  (McDonald  &  Co.,  case  No.  1655,  Vol.  II,  these 
decisions,  p.  442 ;  Schultz  &  Hirsch,  case  No.  2170,  Vol.  II,  these  de- 
cisions, p.  763.) 

4.  Claimant  having  failed  to  present  this  claim  before  June  80, 
1919  (and  for  nearly  a  year  thereafter) ,  it  is  clear  that  the  claim  can 
not  be  considered  and  that  this  Board  is  without  power  or  authority 
to  entertain  same. 

Col.  Delafield  and  Capt.  Powell  concurring. 
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June  14, 1920. 
Case  No.  2135. 

In  re  CXATK  07  OILSONITS  C0H8TBUGTI0N  CO. 

1.  ADDITIONAL  WOBX— FEE  07  COHTBACTOB.^Wliere  a  contractor  who 

has  a  cost-plus  contract  performed  additional  work  which  the  contract- 
ing officer  had  no  right  to  call  for  under  the  terms  of  the  contract,  there 
arose  an  implied  agreement  within  the  meaning  of  the  act  of  Xarch  2, 
1919,  whereby  the  GoTemment  became  obligated  to  pay  claimant  a  fee 
for  such  additional  work.  (J.  O.  White  Engineering  Corporation,  No. 
1895.) 

2.  CLAIK  AND  DECISION— Claim  for  111,465.68,  part  of  which  arises  under 

the  act  of  March  2,  1919,  and  part  under  the  provisions  of  a  formally 
executed  contract  for  the  construction  of  an  aviation  training  school. 
Held,  claimant  is  entitled  to  relief  under  the  act  of  March  2,  1919.  Held 
also,  that  claimant  is  entitled  to  recover  some  of  the  items  of  the  claim 
presented  under  General  Order  103;  others  disallowed. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2, 1919.  Certain  items 
are  included  in  the  claim,  however,  which  are  to  be  considered  under 
War  Department  General  Order  No.  103, 1918.  Statement  of  claim 
on  F'orm  A  under  Purchase,  Storage  and  Traffic  Division  Supply 
Circular  No.  17,  1919,  for  $29,309.60,  was  received  by  G.  I.  Rowley, 
captain,  Air  Service  (Aircraft  Production),  June  30,  1919,  and  was 
transmitted  by  the  Air  Service  Claims  Board  on  October  8,  1919, 
to  this  Board  for  consideration  and  action.  The  sum  of  $17,843.92 
has  been  paid  claimant  since  the  filing  of  the  claim,  leaving  a  balance 
of  $11,465.68  now  alleged  to  be  due.  A  hearing  was  conducted  by 
the  War  Department  Board  of  Contract  Adjustment,  April  22,  1920. 
The  facts  relating  to  that  part  of  the  claim  arising  under  the  act  of 
March  2,  1919,  and  those  relating  to  that  part  of  the  claim  arising 
under  General  Order  103, 1918,  will  be  included  herein. 

2.  The  circumstances  out  of  which  the  claim  under  the  act  of 
March  2,  1919,  arises,  are  as  follows: 

Under  date  of  August  24,  1917,  the  claimant,  the  Gilsonite  Con- 
struction Co.,  entered  into  a  formal  contract  (order  No.  10164)  with 
m  ■^.  278 
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the  Ignited  States  Government,  through  Capt.  C.  G.  Edgar,  Signal 
(.'orps,  contracting  officer,  for  the  performance  upon  what  is  com- 
monly called  a  "cost-plus  basis"  of  certain  construction  work,  at 
Call  field,  Wichita  Falls,  Tex.,  described  as  follows : 

"One  two-squadron  aviation  training  school  in  the  vicinity  of 
Wichita  Falls,  Tex.,  including  erection  of  buildings,  preparation  of 
grounds,  roads,  light,  heat,  sewerage,  etc." 

The  work  was  to  be  done  according  to  certain  plans  and  specifica- 
tions attached  to  and  forming  a  part  of  said  contract,  with  the  right 
of  the  contracting  officer  to  call  for  such  changes  in  the  plans  and 
specifications,  and  for  such  additional  work  as  was  necessary  and 
incidental  to  the  completion  of  the  work  under  the  terms  of  the 
written  contract  and  in  accordance  with  the  general  plans.  Said 
contract  is  on  the  form  the  printed  part  of  which  is  similar  to  the 
contract  involved  in  the  case  of  the  J.  G.  White  Engineering  Cor- 
poration, No.  1895,  before  the  War  Department  Board  of  Contract 
adjustment. 

3.  In  due  time  the  claimant  commenced  work  under  said  formal 
contract,  and  while  this  work  was  underway  and  on  or  about  May 
18,  1918,  an  informal  agreement  was  entered  into  between  claimant 
and  the  Government  of  the  United  States  through  Capt.  C.  G.  Edgar, 
Signal  Corps,  by  which  claimant  imdertook  to  perform,  and  did 
perform,  certain  additional  work  at  Call  field,  Wichita  Falls,  Tex., 
which  was  not  contemplated  in  nor  embraced  within  the  terms  of 
said  written  contract  of  August  24,  1917,  and  which  the  contracting 
officer  had  no  right  to  call  for  under  the  terms  of  said  contract.  The 
(xovernment  has  paid  the  cost  of  said  additional  work,  including 
labor,  materials,  etc.,  and  the  only  interest  claimant  had  therein  was 
the  fee  which  it  was  entitled  to  receive  based  upon  a  sliding  scale  of 
allowances  or  percentages  to  be  determined  by  the  cost  of  the  work 
as  set  out  in  the  original  written  contract. 

4.  On  December  12,  1918,  after  the  additional  work  had  been  per- 
formed, a  supplemental  agreement  between  claimant  and  the  Gov- 
ernment was  entered  into,  in  which  the  formal  contract  of  August 
24,  1917,  is  referred  to,  and  in  which  it  is  stipulated  that  claimant 
had  been  required  to  perform  additional  work  at  a  cost  in  excess  of 
the  work  contemplated  in  the  original  contract.  It  was  further 
stipulated  in  said  supplemental  contract  that  the  maximum  fee 
which  might  be  allowed  claimant  should  be  increased  from  $70,000, 
as  set  out  in  the  original  contract,  to  $79,200.  The  items  of  the  claim 
which  properly  come  under  General  Order  103,  War  Department, 
1918,  and  the  facts  relating  to  same,  will  each  be  treated  under 
"  Decision  "  hereinafter. 
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DECISION. 
Claim  Undeb  Act  of  March  2,  1919. 

1.  The  changes  in  the  plans  and  specifications,  and  the  right 
of  the  contracting  officer  to  call  for  the  additional  work  referred  to 
and  authorized  in  the  original  contract  between  claimant  and  the 
Government,  has  been  held  by  this  Board,  in  a  case  in  which  the  facts 
were  similar  to  those  here  involved,  to  mean  and  embrace  only  such 
changes  and  incidental  and  necessary  work  as  might  be  found 
essential  to  the  completion  of  the  work  in  accordance  with  the  gen- 
eral plan.  Any  additional  work,  therefore,  involving  a  radical  de- 
parture from  that  originally  contemplated  by  the  parties,  as  set  out 
in  the  plans  and  specifications,  would  necessarily  call  for  an  ad- 
ditional undertaking  other  than  that  which  was  in  the  minds  of 
the  parties  at  the  time  of  entering  into  the  original  formal  contract. 

2.  The  contracts  and  facts  in  the  case  of  the  J.  G.  White  En- 
gineering Corporation,  No.  1896,  are  practically  on  all  fours  with  the 
contracts  and  facts  in  the  instant  case,  the  names  of  the  parties  and 
locations,  of  course,  being  different.  In  that  case,  this  Board  has 
stated  the  rule  in  general  terms  relative  to  the  right  of  the  con- 
tracting officer  to  call  for  additional  work  to  be  as  follows : 

"The  contracting  officer  had  no  right  under  the  terms  of  the 
written  contract  to  call  for  additional  Duildings ;  or  substantial  ad- 
ditions to  buildings  already  completed  or  partially  completed  by 
the  petitioner  in  accordance  with  the  original  plans  and  specifica- 
tions; or  the  conversion  or  rebuilding  of  any  buildings  which  were 
completed  or  partially  completed  according  to  the  plans  and 
specifications  where  such  rebuilding  or  conversion  was  not  occasioned 
by  the  fault  of  the  contractor;  or  the  building,  erection,  or  con- 
struction of  necessary  electrical  equipment,  railroads,  roads,  water- 
ways, sewers,  or  fencing  occasioned  by  the  erection  of  such  ad- 
ditional buildings  not  embraced  in  the  plans  and  specifications  under 
the  original  contract;  or  the  rebuilding  or  conversion  of  buildings 
completed  or  partially  completed  according  to  the  plans  and  specifi- 
cations where  such  rebuildmg  or  conversion  was  not  occasioned  by 
the  fault  of  the  contractors;  nor  for  the  maintenance  of  buildings 
already  constructed  under  the  terms  of  the  written  contract  or  under 
any  agreement  independent  of  the  written  contract ;  where  such  ad- 
ditional work  embraces  additional  cost  not  to  be  compensated  for 
under  any  provision  of  the  written  contract." 

3.  As  a  result  of  the  informal  agreement  entered  into  between  the 
Gilsonite  Construction  Co.  and  the  United  States  on  or  about  May 
18,  1918,  under  which  certain  additional  work  not  contemplated  in 
the  original  contract  was  performed  by  the  Gilsonite  Construction 
Co.,  an  obligation  on  the  part  of  the  United  States  arose  to  pay  the 
said  Gilsonite  Construction  Co.  a  fee  for  all  such  additional  work  as 
hereinabove  limited  and  defined,  which  the  contracting  officer  had 
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no  right  to  call  for  under  the  terms  of  the  written  contract  of  August 
.24,  1917,  which  was  done  by  the  said  Gilsonite  Construction  Co.,  at 
Call  field,  Tex.,  in  compliance  with  orders  received  from  the  Con- 
struction Division  of  the  Signal  Corps,  or  which  has  been  accepted 
and  received  by  the  United  States.  The  method  of  ascertaining  such 
fee  has  been  stated  by  this  Board  as  follows  : 

"  The  contractor  being  settled  with  for  work  done  under  the  orig- 
inal contract  and  strictly  in  conformity  with  the  terms  thereof,  the 
•cost  of  such  additional  work  should  be  added  to  the  cost  of  the  work 
-done  under  the  original  contract,  and  the  appropriate  percentage 
Ascertained  by  this  total  from  the  schedule  of  percentages  and  this 
percentage  applied  to  the  cost  of  the  additional  work,  subject  to  any 
other  provisions  of  the  contract  with  respect  to  the  modification  of 
such  percentage," 

4.  The  so-called  supplemental  contract  of  December  12,  1918,  en- 
tered into  between  the  Gilsonite  Construction  Co.  and  the  Govern- 
ment, in  and  by  the  terms  of  which  the  parties  undertook  to  increase 
the  maximum  fee  set  out  in  the  original  contract  of  August  24, 1917, 
from  $70,000  to  $79,200,  is  inoperative  and  void  for  the  want  of 
consideration,  in  that  additional  work  had  been  performed  at  the 
time  of  making  said  supplemental  agreement,  and  further,  because 
it  appears  that  the  parties  acted  on  the  assumption  that  the  additional 
work  for  which  the  additional  fee  contemplated  by  said  supplemental 
Agreement  was  to  be  paid  was  such  work  as  the  contracting  officer 
liad  a  right  to  call  for  under  the  terms  of  the  original  contract. 
Obviously,  if  the  contracting  officer  had  a  right  to  call  for  and  re- 
quire the  additional  work  for  which  a  fee  is  now  claimed  by  the 
Oilsonite  Construction  Co.  under  the  terms  of  the  original  contract, 
it  follows  as  a  matter  of  course  that  no  fee  for  such  additional  work 
could  properly  be  allowed. 

6.  It  is  manifest  that  it  was  understood  between  the  parties  at 
the  time  of  and  during  the  performance  of  the  additional  work  thai 
the  rights  of  both  the  Government  and  claimant  should  be  governed 
and  determined  by  provisions  identical  with  those  contained  in  the 
written  contract  of  August  24,  1917,  and  that  the  fee  to  be  allowed 
•claimant  for  the  additional  work  should  be  ascertained  by  the  same 
method  as  prescribed  in  the  original  contract  for  fixing  the  fee  of 
the  contractor,  viz,  schedule  of  percentages  and  allowances  for  the 
total  work  done  at  Call  field,  but  not  as  to  such  additional  work 
subject  to  any  clause  limiting  the  possible  fee. 

Claim  Under  General  Order  108,  War  Department,  1918. 

Item  1, — The  sum  of  $4,462.76  has  been  submitted  as  a  sum  in- 
curred and  paid  by  the  claimant  for  the  services  and  expenses  of  a 
Mr.  Richardson,  an  expert  accountant,  in  supervising  the  claimant'? 
accounts  during  the  period  of  construction. 
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There  is  some  conflict  in  the  evidence  as  to  how  and  why  Mr. 
Richardson  came  to  Call  field  and  engaged  in  his  work.  The  Board, 
however,  is  of  the  opinion  that  the  weight  of  the  evidence  tends  to 
support  the  view  of  Mr.  John  Mclnerney,  who  was  at  the  time, 
superintendent  of  construction  for  the  United  States  Signal  Corps 
at  Call  field,  Wichita  Falls,  Tex.  Mr.  Mclnerney  testified  before 
the  Board  that  Mr.  Richardson  came  on  the  job  about  the  1st  of 
September,  1917.    He  testified  further : 

^'  Now,  as  I  understood  at  that  time,  Mr.  Richardson  came  there 
to  look  after  the  contractor's  interests  and  to  install  a  system  of  ac- 
counting and  time  keeping  •  ♦  ♦.  Now,  as  I  understood,  that 
arrangement  for  Mr.  Richardson's  presence  on  the  job,  that  he  was 
going  to  look  after  the  Gilsonite  Construction  Co.'s  interests.  There 
was  no  claim  made  for  any  salary  or  traveling  expenses  or  for  any- 
thing in  connection  with  Mr.  Richardson's  employment. 

"Mr.  Bowers.  When  you  say  there  was  no  claim  made,  what  do 
you  mean  exactly  by  that? 

"  Mr.  McInerney.  I  mean  that  this  Mr.  Richardson  was  not  placed 
upon  the  pay  roll.  It  was  not  understood  that  he  was  an  employee 
on  the  job.  It  was  not  understood  that  any  of  his  services  or  expenses 
were  to  be  charged  to  the  Government. 

"Maj.  Blackburn.  At  whose  request,  Mr.  Mclnerney,  if  you 
know,  did  Mr.  Richardson  go  to  that  construction  field,  or  where 
this  work  was  going  on? 

"  Mr.  McInerney.  He  was  not  placed  on  the  job  at  the  request  of 
anybody  connected  with  the  Government,  Major.  He  was  placed 
there,  Mr.  Heannie  told  me,  to  carry  on  the  work  as  it  should  be 
carried  on,  and  for  the  protection  of  the  Gilsonite  Co.  and  the  Gov- 
ernment.   This  man,  Mr.  Richardson,  was  an  expert  accountant." 

(Mr.  Heannie  was  an  ofiicer  of  claimant  company.) 

"  Mr.  Bowers.  You,  of  course,  were  representing  the  Government 
in  all  these  matters  concerning  construction  of  this  project  up  to  the 
time  you  left  ? 

"  Mr.  McInerney.  Yes,  sir. 

"  Mr.  Bowers.  If  he  had  been  [referring  to  Mr.  Richardson]  there 
for  the  benefit  of  the  Government,  vou,  of  course,  would  have  known 
it?  ^      . 

"  Mr.  McInerney.  Yes,  sir. 

"  Mr.  Bowers.  Then,  otherwise,  he  must  have  been  brought  there  at 
the  request  of  the  claimant? 

"  Mr.  McInerney.  Yes,  sir.  Mr.  Bowers,  let  me  aualify  that  in  this 
way :  That  Mr.  Richardson  was  brought  there  solely  ana  entirely  by 
the  contractor,  but  he  was  a  whole  lot  better  and  of  a  good  deal  more 
use  to  the  Government  than  any  man  the  contractor  had  on  that 
work.  We  had  absolutely  no  agreement  that  he  should  be  an  em- 
ployee of  the  Gilsonite  Construction  Co.  so  far  as  the  construction 
work  at  that  field  was  concerned. 

"Mr.  Bowers.  And  no  arrangement  to  reimburse  the  contractor 
for  his  services? 

"  Mr.  McInerney.  Absolutely  none ;  I  understood  all  thA  time  that 
he  was  looking  after  the  contractor's  intereRt.<5. 
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"Maj.  Blackburn.  Did  the  claimant  understand  his  attendance 
there  in  that  way,  too? 
"  Mr.  McInerney.  Yes,  sir." 

It  therefore  appears  very  clearly  that  the  services  of  Mr.  Richard- 
son were  never  intended  to  have  been  charged  to  the  Government, 
nor  was  it  the  original  intention,  in  procuring  Mr.  Sichardson's  serv- 
ices, to  place  him  on  the  pay  roll  or  consider  the  expenses  as  charge- 
able to  the  contract.  This  Board  is,  therefore,  of  the  opinion  that 
this  item  should  be  disallowed. 

Item  2, — For  rental  of  plows,  scrapers,  etc.,  $484.60  paid  by  the 
contractor.  This  item  is  presented  as  a  result  of  an  action  brought 
against  the  contractor  for  the  rental  of  plows,  scrapers,  fresnos,  and 
slips.  It  appears  that  claimant  hired  from  a  man  named  Anderson 
teams  and  wagons,  including  drivers ;  that  in  addition  thereto  Ander- 
son furnished  fresnos  or  slips,  which  are,  respectively,  light  or  heavy 
shovels  or  scoops,  drawn  by  mules  or  horses,  for  removing  earth- 
That  Anderson  insisted  that  he  was  entitled  to  compensation  for  th& 
use  of  the  fresnos  or  slips  and  that  an  action  was  subsequently 
brought  for  the  sum  of  $560,  but  was  settled  by  the  payment  of 
$484.50,  by  the  contractor.  It  appears  from  the  testimony  that  it  was 
the  local  practice  in  the  vicinity  to  allow  the  contractors  a  rental  for 
such  tools,  and  it  also  appears  that  the  contractor  was  instructed  by 
representatives  of  the  Government  to  make  such  settlements  as  it 
could  of  any  such  actions  which  were  pending.  In  the  opinion  of  this 
Board  this  is  an  item  properly  chargeable  under  the  contract,  and 
that  the  claimant  should  be  allowed  this  amount. 

Item  3. — The  sum  of  $492.57,  involved  in  the  settlement  of  an  action 
brought  by  Gidd  Jones  against  the  contractor  as  a  result  of  a  dispute 
in  respect  to  wages.  The  claimant  experienced  difficulty  in  obtaining 
workmen  in  the  vicinity  of  Wichita  Falls,  and  as  a  result  of  this  diffi- 
culty arranged  to  procure  workmen  from  Fort  Worth.  Upon  the 
arrival  of  the  men  at  Wichita  Falls  a  dispute  arose  as  to  the  amount 
of  their  wages,  as  a  result  of  which  dispute  an  action  was  brought 
against  the  contractor,  which  action  was  settled  by  the  payment  of 
$492.67  to  the  workmen.  No  work  was  done  by  these  men  in  per- 
formance of  the  contract  with  the  Government.  A  dispute  arose  be- 
fore they  actually  performed  any  services,  and  the  amount  paid  in 
settlement  was  not  for  services  rendered.  The  Board  is,  therefore, 
of  the  opinion  that  this  item  is  no  part  of  the  cost  of  the  work  and 
should,  therefore,  be  disallowed. 

Item  4' — ^This  item  represents  deduction  of  $776.89,  from  partial 
payment  No.  87.  The  deduction  was  as  a  result  of  the  payment  of 
premiums  by  claimant  for  employers'  liability  and  insurance.  The 
premiums  were  based  on  the  total  amount  of  the  pay  roll  and  included 
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in  the  pay  roll  were  sums  paid  for  the  rental  of  teams.  The  con- 
tractor had,  for  a  considerable  period  of  time,  included  such  items^ 
but  it  does  not  appear  that  such  items  were  ever  specifically  approved, 
by  the  contracting  oflScer,  but  it  does  appear  that  they  were  allowed 
and  passed  by  the  Government  auditors.  Subsequently,  however, 
word  was  received  from  the  War  Department  at  Washington  to  the 
effect  that  the  premiums  should  be  based  upon  compensation  of  the 
persons  employed,  exclusive  of  the  amount  paid  for  the  rental  of 
teams.  Such  amounts  which  had  been  allowed  were  thereupon  de- 
ducted from  partial  payment  No.  87  and  an  effort  was  made  by  the 
contractor  to  obtain  a  refund  of  these  amounts  from  the  insurance 
companies.  The  contractor  failed  in  his  effort  to  procure  a  refund 
from  the  Guardian  Casualty  &  Guarantee  Co.,  for  the  reason  that  the 
latter  company,  between  the  time  of  payment  of  premium  and  time  of 
the  request  for  refund,  had  become  insolvent,  and  its  assets  liquidated 
for  the  benefit  of  creditors.  It  does  not  appear  that  this  payment  of 
premium  was  such  as  any  reasonable  business  man  should  have  made,, 
more  especially  without  the  express  assent  of  the  contracting  officer. 
It  also  appears  that  this  contractor  had  conducted  contracts  similar 
to  this  one  on  previous  occasions  and  should  have  been  familiar  with 
the  ruling  of  the  War  Department  on  that  point.  The  Board  is, 
therefore,  of  the  opinion  that  this  item  does  not  come  properly  under 
the  contract  as  an  item  of  cost,  nor  properly  under  subdivision  H  of 
article  2  of  the  contract  as  a  bond  or  other  insurance  required  by  the 
contracting  officer.    This  item  should,  therefore,  be  disallowed. 

Item  5. — Fees  and  expenses  paid  by  the  contractor  to  Messrs.  Car- 
rington,  Montgomery,  and  Britain,  attorneys,  for  services  rendered 
in  respect  to  actions  brought  against  contractor  in  Texas.  The  total 
fees  amounted  to  $526.45,  and  were  paid  by  the  contractor,  and 
whether  the  claimant  can  recover  depends  solely  on  the  construction 
of  the  contract.  The  nature  of  the  claim  is  such  that  no  recovery 
can  be  had  for  the  attorneys'  fees  in  question  unless  the  Government 
in  the  contract  expressly  agreed  to  pay  that.  The  contract  does  not, 
in  terms,  provide  for  the  payment  by  the  Government  of  the  claim- 
ant's attorneys  fees  nor  other  collateral  expenses  arising  out  of  occur- 
rences during  the  time  of  performance  of  the  Government  contract. 
There  is  no  reference  whatsoever  to  such  expenses  in  the  contract 
unless  it  is  found  in  subdivision  H  of  article' 2.  This  subdivision  of 
the  contract  refers  to  such  bonds,  fire  liability,  and  other  insurance 
as  a  contracting  officer  may  approve  or  require,  and  continues : 

"  ♦  •  *  and  such  losses  and  expenses  not  compensated  by  insur- 
ance or  otherwise  as  are  found  and  certified  by  the  contracting  officer 
to  have  been  actually  sustained  (including  settlements  made  with  the 
written  consent  and  approval  of  the  contracting  officer)  by  the  con- 
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tractor  in  connection  with  said  work,  and  to  have  clearly  resulted 
from  causes  other  than  the  fault  or  neglect  of  the  contractor." 

This  clause  is  silent  as  to  any  expenses  for  legal  services,  and  it  is 
not  contended  on  behalf  of  the  claimant  that  these  expenses  were  in- 
curred with  the  written  consent  and  approval  of  the  contracting 
officer. 

Subdivision  H,  section  2,  of  the  contract  can  not  be  construed  as 
agreeing  to  indemnify  the  claimant  against  any  possible  expenditure 
required  of  it  for  any  purpose.  The  Board  is  of  the  opinion  that  this 
is  not  an  item  of  cost  contemplated  by  the  contract  and  should  be 
disallowed. 

Item  6. — Item  6  represents  the  fee  of  7  per  cent  which,  under  the 
contract,  was  the  amount  to  be  paid  contractor  on  all  items  of  cost. 
But  it  is  expressly  stipulated  in  paragraph  (H)  article  2  of  the  con- 
tract that  "such  losses  and  expenses  shall  not  be  included  in  the 
cost  of  the  work  for  the  purpose  of  determining  the  contractor's 
fee."  This  eliminates  this  item  as  a  proper  charge  against  the  con- 
tract and  the  same  is  disallowed. 

Item  7. — ^This  item  is  for  a  sum  of  money,  which,  it  is  understood, 
approximates  $5,000  and  which  counsel  for  claimant  characterized 
as  being  "  rather  an  indefinite  one,  and  it  is  indefinite  to-day."  It 
represents  the  aggregate  amount  involved  in  12  suits  now  pending 
against  the  claimant  in  the  courts  in  the  State  of  Texas  which  have 
been  brought  by  former  employees  of  contractor,  the  Gilsonite  Con- 
struction Co.  Certain  laborers  employed  by  the  contractor  were 
paid  time  and  half  time  for  all  overtime  work  and  double  time  on 
Sundays.  This  gave  rise  to  the  plaintiffs  in  the  above  suits  demand- 
ing that  they  be  paid  on  the  same  basis,  which  was  refused  by  the 
contractor.  These  plaintiffs  were  employed  on  a  weekly  basis.  Most 
of  them  were  timekeepers,  but  a  chauffeur,  a  lumber  checker,  a  labor 
foreman,  a  draftsman,  are  also  included.  Upon  the  contractor  refus- 
ing payment  for  the  half  time  alleged  to  be  due  on  overtime  work 
the  above-mentioned  suits  were  instituted  to  recover  same.  The 
claimant  defended  against  these  suits  under  authority  contained  in 
a  communication  from  the  office  of  the  Chief  Signal  Officer  of  the 
Army,  Supply  Division,  auditing  section,  as  follows : 

"As  regards  any  suits  which  have  been  brought  by  employees  en- 
gaged on  a  weekly  basis,  you  should  defend  these,  if  so  advised  to  do 
by  your  attorneys,  and  if  necessary  Mr.  Mclnemey  will  be  sent  to 
testify.  It  is  obvious  that  where  a  weekly  rate  is  employed  and  the 
employee  informed  of  the  number  of  hours  his  services  are  to  be 
rendered  that  the  number  of  hours  was  considered  and  the  amount 
of  wages  agreed  upon." 

It  was  not  seriously  insisted  by  counsel  for  claimant  at  the  hearing 
that  it  was  within  the  province  of  this  Board  to  adiudicate  at  thio 
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time  any  specific  amount  as  covering  this  item  of  the  claim,  for  the 
very  potent  reason  that  there  is  no  way  of  determining  what,  if  any, 
will  be  the  liability  of  the  contractor  as  the  result  of  such  suits.  No 
allowance  for  this  item  can  be  awarded  and  the  same  is  disallowed. 

DISPOSITION. 
Claim  Under  Act  of  March  2,  1919. 

This  Board  will  make  a  statement  of  the  nature,  terms,  and  condi- 
tions of  the  agreement  under  which  the  Gilsonite  Construction  Co.  is 
entitled  to  be  paid  compensation  for  the  additional  work  involved, 
together  with  certificate  Form  C,  and  will  transmit  same  to  the 
Claims  Board,  Air  Service,  for  action  in  the  manner  provided  in 
subdivision  C,  section  5,  Supply  Circular  17,  Purchase,  Storage,  and 
Traffic  Division,  1919. 

CLAT^r  Under  General  Order  103,  War  Department,  1918. 

X  copy  of  this  decision  will  be  furnished  the  Claims  Board,  Air 
Service,  for  its  information  and  guidance. 
Col.  Delafield  and  Mr.  Bailey  concurring. 
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June  14,  1920. 
Case  No.  2619. 

In  re  CLAIM  OF  7IBEST0NE  TIBE  A  BTTBBEB  CO. 

1.  IKPLIED  AOBEEKENT. — ^Where  the  American  Army  in  France  was  in  ur- 

gent need  of  rubber  tires  and  tubes,  and  purchased  same  from  claimant 
without  the  price  beingr  fixed  and  the  goods  were  to  be  deliTcred  in 
France,  under  the  circumstances  in  this  case  claimant  is  entitled  to 
freight  and  insurance  charges. 

2.  CLAHC  AHD  decision.— Claim  under  the  act  of  Karch  8,  1919,  for  |3,818.38 

freight  and  insurance  charges.     Held,  claimant  entitled  to  recover. 

Maj.  Blackburn  writing  the  opinion  of  the  Board : 

FINDINGS  OF  FACJT. 

This  claim  arises  under  the  act  of  March  2,  1919,  and  was  origi- 
nally presented  prior  to  June  30,  1919,  to  the  United  States  liquida- 
tion commission  at  Paris,  France,  and  by  them  referred  to  The 
Adjutant  General  of  the  Army  at  Washington,  D.  C.  Statement  of 
claim,  Form  B,  was  filed  under  Purchase,  Storage  and  Traffic  Divi- 
sion Supply  Circular  No.  17,  1919,  for  $3,712.38,  with  the  Board 
of  Contract  Adjustment,  April  21, 1920.  This  claim  arises  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  the  claim- 
ant and  the  United  States  under  the  following  circumstances : 

The  Board  finds  the  following  to  be  the  facts : 

1.  During  the  month  of  October,  1917,  the  American  Army  in 
France  was  in  great  need  of  automobile  tires  and  tubes.  The  Paris 
representative  of  the  claimant  company,  David  E.  Wilcox,  called  on 
Col.  F.  H.  Pope,  assistant  to  the  chief  quartermaster, , American 
Expeditionary  Forces,  United  States  Army,  in  charge  of  motor 
transportation,  and  informed  Col.  Pope  that  the  claimant  had  on 
hand  in  England  a  large  number  of  tubes  and  tires.  Mr.  Wilcox 
was  then  instructisd  by  Col.  Pope  to  submit,  without  delay,  a  com- 
plete list  of  tires  and  tubes  which  claimant  could  furnish  to  the 
Army.  This  list  was  thereafter  submitted  to  both  Col.  Pope  and 
Capt.  Barrett  Andrews.  From  the  list  so  submitted  there  were 
selected  for  the  use  of  the  Army  a  certain  number  of  tires  and  tubes, 
and  an  order  was  given  by  Col.  Pope  to  claimant  for  the  same.  It 
was  stipulated  at  this  time  that  the  tires  and  tubes  so  ordered  were 
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^o  be  delivered  at  Nevers,  France,  but  no  price  was  agreed  upon  nor 
fixed  in  the  purchase  order.  The  tires  were  shipped  from  the 
claimant's  London  branch  to  the  point  in  France  designated  by  Col. 
Pope,  and  were  billed  to  the  Army  by  the  London  office  at  about 
30,000  pounds  sterling,  English  money. 

At  a  later  date,  Mr.  Wilcox  instructed  the  finance  officer  at  Nevers, 
France,  not  to  pay  for  the  tires  and  tubes  at  the  billing  rate  of  the 
London  office,  inasmuch  as  the  London  branch  was  not  familiar  with 
the  prices  made  by  the  claimant  company  to  the  Army  in  the  United 
States,  but  that  he  (Wilcox)  would  shortly  return  to  the  United 
States,  and  that  he  would  take  the  matter  up  with  the  home  office  at 
Akron,  Ohio,  and  have  the  tires  so  delivered  rebilled  at  a  revised 
price  in  accordance  with  the  prices  which  the  Army  in  the  United 
States  was  paying  to  the  claimant  for  tires  and  tubes  of  like  char- 
acter and  sizes.  After  his  return  to  the  United  States  the  prices  of 
these  tires  and  tubes  were  revised,  and  a  new  statement  of  account 
was  rendered  to  the  Army  in  France  which  entailed  a  saving  to  the 
Government  of  the  difference  between  the  London  prices  and  the 
American  prices,  which  aggregated  about  $30,000.  This  new  state- 
ment included  freight  and  insurance  charges  from  London,  Eng- 
land, to  Nevers,  France.  Upon  presentation  of  the  revised  bill,  the 
finance  officer  at  Nevers,  France,  paid  for  the  tires  and  tubes  de- 
livered, but  made  no  settlement  with  the  claimant  for  the  freight 
and  insurance  charges,  for  the  reason  that  these  charges  were  billed 
in  English  money.  The  disbursing  officer  instructed  Mr.  Arthur 
L.  Manley,  who  succeeded  Mr.  David  T.  Wilcox  as  claimant's  rep- 
resentative in  France,  to  have  the  freight  and  insurance  charges 
billed  to  them  in  terms  of  American  money,  at  the  rate  of  exchange 
prevailing  on  the  day  of  the  shipment,  whereupon  the  same  would 
be  paid.  This  change  was  accordingly  made,  and  the  bill  was  again 
submitted,  but  upon  the  second  presentation  the  officers  at  Nevers, 
France,  who  had  in  the  first  instance  approved  the  bills,  had  been 
demobilized,  and  there  was  no  one  at  motor  transport  headquarters 
in  France  who  seemed  to  have  any  definite  knowledge  of  the  trans- 
action. The  matter  was  then  presented  to  the  liquidation  commis- 
sion at  Paris,  France,  who  held  that,  inasmuch  as  the  claimant  was 
a  corporation  created  and  existing  under  the  laws  of  the  State  of 
Ohio,  it  was  without  jurisdiction  to  entertain  the  claim,  and  it  was 
accordingly,  by  that  commission,  referred  to  The  Adjutant  Gen- 
eral of  the  Army  at  Washington,  D.  C.  Col.  Pope,  who  ordered  the 
tires  in  question  from  the  claimant,  had  full  authority  to  mak|& 
this  purchase ;  and  with  relation  to  the  freight  and  insurance  charges 
from  London,  England,  to  Nevers,  France,  he  testified  : 
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"  There  is  no  doubt  in  my  mind  ♦  ♦  ♦  that  we  [meaning  the 
Army]  would  have  paid  pretty  nearly  any  price  that  they  [meaning 
the  claimant]  had  asked  for  tnem,  because  we  [meaning  the  Army] 
had  to  have  them,  and  *  *  *  if  they  would  simply  bill  these 
invoices  with  the  freight  and  insurance  charges,  simply  added  in  on 
the  price  of  the  tire  without  any  special  mention,  the  bill  would  have 
been  passed  without  any  trouble." 

CONCLUSION. 

1.  From  the  foregoing  facts  we  conclude  that  there  was  an  agree- 
ment between  the  United  States  and  the  claimant  to  pay,  not  only 
for  the  tires  actually  delivered,  but,  in  addition  thereto,  the  freight 
and  insurance  charges  incident  to  the  transportation  of  these  tires 
and  tubes  from  London,  England,  to  Nevers,  France.  This  agree- 
ment has  been  ratified  in  part,  inasmuch  as  the  United  States  has  paid 
the  claimant  for  the  tires  and  tubes  so  delivered.  In  view  of  all  the 
circumstances,  this  claim  is  equitable  and  just. 

DECISION. 

1.  The  United  States  accordingly  should  reimburse  the  claimant 
for  the  amount  expended  in  payment  of  freight  and  insurance  charges 
on  these  tires  from  London,  England,  to  Nevers,  France. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement,  and  certificate  C,  to  the 
Claims  Board,  Office  of  Director  of  Purchase,  for  action  in  the  man- 
ner provided  in  subdivision  (c),  section  5,  Supply  Circular  No.  17, 
Purchase,  Storage  and  Traffic  Division,  1919. 

Col.  Delafield  and  Mr.  Marcum  concurring. 
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Case  No.  2461.    Parti. 

In-  re  CLAIM  OF  THE  KATIONAL  CONTBACTINO  CO. 

1.  JITEISDICTION. — The  Secretary  of  War  has  no  power  to  settle  a  claim  aris* 

Ing  under  a  formally  executed  contract,  which  has  been  fully  performed^ 

or  which  has  expired  by  regnilar  efflux  of  time. 
S.  JITBISOICTION. — Where  a  formal  contract  is  terminated  by  breach  on  the 

part  of  the  contractor,  the  Secretary  of  War  is  without  power  to  settle 

or  adjust  any  claim  arising  under  said  contract. 

3.  FOBMEB  DECISION  DISTIKGITISHED.— In  the   case   of  Henry  Knight   A 

Sons  pending  construction  of  the  clause  **  all  waste  matter  of  every  kind 
and  nature,  except  rags,  bags,  and  manure,"  certain  waste  matter  by 
agreement  of  the  parties  was  segregated,  and  it  or  its  proceeds  held 
until  the  meaning  of  the  clause  was  determined;  but  no  such  action  waa 
taken  In  these  claims. 

4.  CLAIM  AKD  DECISION. — Claim  under  General  Order  103  on  formal  contracts 

for  unstated  amounts  for  undelivered  waste  materials.  Held,  no  Juris- 
diction. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

This  is  a  claim  made  under  General  Order  103,  and  arises  out  of 
formal  contract  for  the  purchase  of  waste  at  embarkation  canton- 
ment at  Newport  News,  Va.  Claimant  alleges  that  the  Government 
failed  to  deliver  to  it  all  waste  material  called  for  by  its  contract,  and 
asks  for  a  construction  of  the  contract,  and  that  the  Government  de- 
liver to  claimant  all  the  waste  material  falling  within  the  terms  of 
said  contract  as  so  construed,  and  also  to  pay  to  claimant  all  moneys 
derived  from  the  sale  of  waste  material  from  said  camp  during  the 
period  mentioned  in  said  contract. 

The  above  case,  No.  150-C-2461,  includes  a  claim  for  waste  mate- 
rial at  the  embarkation  cantonment  at  Newport  News  and  a  claim  for 
waste  material  at  Camp  Lee,  Petersburg,  Va.  A  separate  opinion  is 
written  covering  that  part  of  the  claim  which  refers  to  Camp  Lee. 

FINDINGS  OF  FACTT. 

1.  On  August  31,  1917,  a  formal  contract  was  made  and  entered 
into  between  claimant  and  the  United  States  in  relation  to  the  re- 
moval of  waste  material  from  the  embarkation  cantonment  at  New- 
port News,  Va.,  which  contract,  by  its  terms,  expired  June  30,  1918. 
The  contractor  agreed  to  pay  for  such  waste  material  the  sum  of  8 
cents  per  month  for  each  soldier  and  each  person  in  Government 
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service  at  said  camp  during  at  least  one-half  the  month  for  which 
payment  is  made.    The  contract  further  provides : 

"  1.  The  contractor  agrees  to  purchase  and  remove  all  waste  matter 
of  every  kind  and  nature  except  ra^,  bags,  and  manure  from  the 
embarkation  cantonment  at  Newport  News,  V  a. 

"2.  All  such  waste  matter  produced  at  said  camp  shall  be  col- 
lected by  the  United  States  in  its  own  receptacles  and  delivered  to 
the  contractor  at  some  point  within  the  reservation  to  be  designated 
by  the  commanding  officer  in  charge." 

2.  By  petition  filed  with  this  Board  on  April  17,  1920,  the  claim- 
ant alleges  that  shortly  after  it  began  perfomance  under  said  con- 
tract, a  question  of  construction  arose  as  to  the  meaning  of  the  words 
"  all  waste  matter  of  every  kind  and  nature  except  rags,  bags,  and 
manure." 

3.  By  said  petition  claimant  further  alleges : 

"  6.  In  accordance  with  the  terms  of  the  contracts,  the  contractor 
paid  to  the  United  States  of  America  the  sum  charged  per  month  for 
each  soldier  and  each  person  in  Government  service  at  both  of  said 
camps  during  the  entire  period  covered  by  said  contracts  and  de- 
manded that  there  be  delivered  to  said  contractor  waste  materials 
with  the  exception  of  rags,  hags,  and  manure  as  the  same  accumu- 
lated at  each  of  said  camps,  but  the  United  States  of  America  and 
the  commanding  officer  in  charge  at  both  of  said  camps  and  their 
subordinate  officers  each  and  all  refused  and  failed  to  either  deliver 
to  said  contractor  or  to  permit  it  to  receive  and  have  large  and  sub- 
stantial quantities  of  waste  material  of  various  and  sundry  kinds  and 
descriptions  other  than  rags,  bags,  and  manure,  and  there  accumu- 
lated, as  your  petitioner  is  informed,  believes,  and  charges,  at  said 
camps  during  the  period  covered  by  said  contracts,  to  wit,  the  period 
between  August  31,  1917,  and  June  30,  1918,  in  addition  to  many 
other  articles  of  waste  material,  the  exact  number  of  which  is  not 
within  the  knowledge  of  this  petitioner,  but  is  within  the  knowledge 
of  the  United  States  of  America,  the  following  specific  articles  of 
waste: 

In  excess  of — 

Auto  radiators 200 

Barrels 3, 000 

Cases 1,800 

Knives 300 

Auto  parts pounds—  280.000 

Ballnff  wire do 500,000 

Brass,  Including  light  yellow,  red.  heavy  yellow,  and  turnings do 5, 000 

Composition do 3.  500 

Condemned  oats,  corn,  and  other  foodstuffs 1 do 360, 000 

Copper,   light   and  heavy,   and   including  wire,   insulated   and   unin- 
sulated   pounds—      3, 800 

Horseshoes do 160.000 

Hose do 3,000 

Aluminum,  all  kinds do 4, 800 

Inner  tubes,  all  kinds —do 8.800 

Iron,  all  kinds do 676,000 

Leather,  scrap,  and  miscellaneoas do 6,000 

Lead,  all  kinds do 8,900 

Nails do 2.760 

Roachings.  mane  and  taU do 1,600 

Rubber,  exclusive  of  tires do 37.000 
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In  excess  of — 

Steel,  all  kinds pounds—  220,000 

Stove  plates  and  grates do 160,000 

TJres.  auto do 9, 100 

Tires,  motor  cycle do 4,400 

Tubing,  all  kinds do 3,200 

"The  foregoing  list  of  articles  is  an  estimate  and  the  tabulation 
of  articles  is  based  upon  the  best  information  available  to  this 
petitioner  and  it  is  believed  that  there  accumulated  at  each  of  said 
<;amps  during  the  period  covered  by  the  contracts  hereto  attached, 
in  excess  of  the  number  of  each  article  designated." 

4.  This  contract  expired  June  30,  1918,  and  it  does  not  appear 
that  the  claimant  made  any  claim  thereunder  until  February  8, 
1920,  a  period  of  nearly  20  months  after  the  expiration  of  the  con- 
tract. Although  the  petition  recites  that  a  question  of  construction 
as  to  the  meaning  of  paragraph  1  of  the  contract  arose  shortly  after 
the  claimant  commenced  performance,  from  all  that  appears  either 
in  the  petition  or  in  the  papers  submitted  herewith,  there  is  nothing 
to  show  that  during  the  performance  of  this  contract  but  what  the 
<jlaimant  acquiesced  in  the  construction  placed  on  the  contract  by  the 
Ignited  States  and  accepted  the  waste  material  so  designated  by  the 
Government  officials  and  made  the  monthly  payments  as  specified 
in  said  contract,  and  to  all  intents  and  purposes  the  contract  was 
fully  performed  and  completed  both  by  the  United  States  and  the 
-contractor. 

5.  Claimant,  by  paragraph  5  of  its  petition  above  quoted,  alleges 
upon  information  and  belief  that  there  accumulated  between  August 
31,  1917,  and  June  30,  1918,  many  articles  of  waste  materials  in 
i3xcess  of  a  specified  amount,  which  in  said  petition  is  set  forth,  but 
«aid  petition  fails  to  show,  and  there  is  no  proof  in  the  records  be- 
fore this  Board,  that  any  of  the  articles  therein  enumerated  were 
waste  materials.  The  very  nature  of  the  items  enumerated  would 
not  of  itself  suggest  that  said  articles  were  waste  material,  and 
further  action  on  the  part  of  Government  officials  would  be 
necessary  before  said  property  could  be  designated  waste  material. 
On  August  31, 1917,  the  date  of  this  contract,  the  sale  of  Government 
property  used  by  the  Army  was  regulated  by  section  1972  of  the 
Compiled  Statutes,  which  reads  as  follows  : 

"The  President  may  cause  to  be  sold  any  military  stores  which, 
upon  proper  inspection  or  survey,  appear  to  be  damaged  or  unsuit- 
able for  the  public  service.  Such  inspection  or  survey  shall  be  made 
by  officers  designated  by  the  Secretary  of  War,  and  the  sales  shall  be 
made  under  regulations  prescribed  by  him." 

The  Secretary  of  War,  by  sections  678,  679,  and  680  of  the  United 
States  Army  Regulations,  prescribed  the  manner  in  which  sales  of 
public  property  shall  be  made  and  these  regulations  require  that  a 
survey  be  made  and  the  property  condemned  before  being  sold.    It 
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has  been  held  that  there  is  no  authority  to  sell  or  dispose  of  Govern- 
ment-owned material  until  the  required  procedure,  above  mentioned, 
is  had. 

DECISION. 

1.  Claimant  in  its  petition  refers  to  and  relies  upon  the  decision 
of  this  Board  in  the  claim  of  Henry  Knight  &  Sons,  No.  150-C~1736, 
but  the  facts  set  forth  in  that  case  are  essentially  different  from  the 
ones  here  presented.  In  the  Knight  case  it  appears  that  claimant 
and  the  Government  officials  were  in  doubt  as  to  the  meaning  of  the 
clause  "  all  waste  matter  of  every  kind  and  nature,  except  rags,  bags, 
and  manure,"  and  that  pending  a  construction  of  said  clause  certain 
waste  matter  was,  with  the  consent  of  the  claimant,  either  segregated 
or  sold  and  the  money  realized  on  the  sale  was  held  by  the  Govern- 
ment as  a  stakeholder,  with  the  consent  of  claimant,  pending  a  con- 
struction of  said  clause,  and  thus  the  amount  became  liquidated. 
Where  the  material  was  segregated  the  Government  also  held  the 
possession  of  the  waste  material  pending  the  determination.  The 
only  question  presented  in  that  claim  was  one  of  construction  of  a 
formal  contract  and  when  that  was  determined  the  Government  was 
in  a  position  to  either  deliver  the  money  or  the  waste  material  to 
the  claimant. 

2.  In  this  case,  no  such  proceeding  was  taken  and  so  far  as  the 
record  discloses  the  Government  did  not  hold  any  money  or  waste 
material  pending  the  construction  of  said  clause.  If  the  Government 
has  withheld  or  sold  any  of  the  waste  material  here  claimed,  it  is 
not  alleged  to  have  done  so  with  the  consent  of  this  claimant.  The 
amount  here  claimed  is  wholly  determined.  If  the  Government  failed 
and  refused  to  deliver  to  claimant  all  the  waste  material  called  for 
by  its  contract  claimant  would  have  a  cause  of  action  against  the 
(jovernment  for*  a  breach  of  the  contract  in  which  action  claimant 
could  recover  all  the  damages  it  sustained.  Of  such  a  claim  we  have 
no  jurisdiction. 

3.  The  record  in  this  case  shows  that  the  contract  out  of  which  the 
claim  arises  was  a  formal  contract  executed  in  accordance  with  the 
law,  which  has  been  fully  completed  by  the  parties  and  has  expired 
by  its  own  limitation.  The  Secretary  of  War  is  without  jurisdiction 
to  settle  or  adjust  such  contract  or  to  make  a  supplemental  agreement 
and  the  claimant's  remedy,  if  any,  is  to  resort  to  the  court  having 
jurisdiction  of  such  claims. 

DISPOSITION. 

A  final  order  denying  relief  will  be  entered. 
Col.  DelaHeld  mid  Mr.  Cavanaugh  concurring. 
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June  14,  1920. 
Case  No.  2461.    Part  II. 

In  re  CLAIM  OF  NATIONAL  CONTAACTINO  CO. 

Mr.  Hniciekoper  writing  the  opinion  of  the  Board. 

This  claim  arises  under  General  Order  103.  Claimant  alleges  there 
is  due  to  it  waste  material  produced  at  Camp  Lee,  Petersburg,  Va., 
as  required  by  its  contract,  and  further,  that  in  event  any  of  said  waste 
material  has  been  sold,  the  United  States  deliver  to  claimant  the 
moneys  received  from  said  sale. 

FINDINGS  OF  FACT. 

1.  A  formal  contract  was  entered  into  between  claimant  and  the 
United  States,  dated  August  31,  1917.  By  the  terms  of  this  contract 
the  contractor  agreed  to  pay  4  cents  per  month  for  each  soldier  and 
each  person  in  the  Government  service.  In  return  for  this  payment 
the  contractor  was  to  receive  all  waste  matter  that  was  produced  at 
Camp  Lee,  Petersburg,  Va.,  with  certain  exceptions  as  stated  in  con- 
tract.    The  contract  further  provides : 

"  (1)  The  contractor  agrees  to  purchase  and  remove  all  waste 
matter  of  every  kind  and  nature,  except  rags,  bags,  and  manure  from 
Camp  Lee,  Petersburg,  Va. 

"  (2)  All  such  waste  matter  produced  at  said  camp  shall  be  col- 
lected by  the  United  States  in  its  own  receptacles  and  delivered  to  the 
contractor  at  some  point  within  the  reservation,  to  be  designated  by 
the  commanding  officer  in  charge     *     *     *." 

"  (5)  The  following  classes  of  waste  shall  be  collected  and  deliv- 
ered to  the  contractor  in  separate  receptacles:  (a)  Bones,  (&)  fats  and 
tallows,  (c)  all  other  garbage,  (d)  paper,  {e)  bottles,  (/)  rope  or 
twine,  (g)  cans. 

"(6)  All  dead  animals  shall  be  considered  as  paid  for  by  the  con- 
tractor by  the  monthly  payment  hereinbefore  provided,  and  shall 
be  removed  as  directed  by  the  commanding  officer,  and,  upon  re- 
moval, shall  become  the  property  of  the  contractor." 

2.  The  contractor  entered  into  the  performance  of  its  contract 
and  continued  until  the  month  of  March,  1918.  By  the  affidavit  of 
E.  L.  Field,  secretary  of  claimant,  verified  April  13,  1918,  it  ap- 
pears that  the  United  States  had  failed  to  collect  and  deliver  to  the 
claimant  in  separate  receptacles  the  waste  material  as  required  by 
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paragraph  5  of  the  contract.  That  although  the  Government  failed 
for  a  period  of  four  months  to  properly  separate  the  waste  matter, 
the  claimant  at  a  great  loss  and  expense  to  it  removed  all  the  waste 
matter  notwithstanding  the  fact  that  it  was  not  separated.  That 
dead  Rorses  when  delivered  to  claimant  frequently  had  the  tails  and 
manes  cut  off,  thus  depreciating  the  value  of  the  hide  and  violating 
the  provisions  of  clause  6  of  said  contract  above  quoted,  and  on 
various  occasions  dead  horses  were  burned  at  the  expense  of  the  Gov- 
ernment, in  the  presence  of  the  employees  of  claimant  who  were 
there  ready  to  remove  such  dead  animals  in  accordance  with  the 
terms  of  the  contract.  For  the  reasons  above  stated,  claimant  re- 
fused to  make  the  monthly  payments  as  required  by  the  contract.  The 
claimant  in  this  affidavit  makes  no  claim  that  the  Government  was 
not  delivering  to  it  all  the  waste  material  called  for  by  the  contract 
with  the  exception  of  the  dead  horses,  but  on  the  contrary  the  af- 
fidavit alleges  "  that  this  company  has  from  time  to  time  and  at  all 
times  until  the  29th  day  of  March,  1918,  removed  from  said  Camp 
Lee,  Petersburg,  Va.,  all  waste  matter  as  provided  for  in  said  con- 
tract and  has  furnished  proper  superintendence,  labor,  and  facili- 
ties for  said  work." 

The  claimant  abandoned  the  contract  on  or  about  March  21, 
1918,  with  payments  aggregating  $3,447.75  due  the  Government. 
This  matter  was  made  the  subject  of  an  investigation  and  was  placed 
in  the  hands  of  the  Attorney  General  of  the  United  States  for  col- 
lection of  amount  due  and  damages  and  settlement  was  made  in 
full  by  claimant  on  May  29, 1918. 

3.  While  this  matter  was  under  investigation,  the  claimant  sub- 
mitted a  new  proposal  for  a  renewal  of  the  contract,  which  was 
finally  accepted  on  May  10,  on  which  day  another  contract  was  made 
and  entered  into  between  claimant  and  the  United  States,  covering 
the  purchase  and  removal  of  all  waste  matter  of  every  kind  and 
nature,  except  rags,  manure,  trap  grease,  tin  cans,  bottles,  paper, 
rope,  and  twine  from  Camp  Lee,  Petersburg,  Va.,  from  May  10. 
1918,  to  June  30,  1918,  which  was  a  portion  of  the  time  covered  by 
the  contract  executed  on  the  31st  day  of  August,  1917. 

DECISION. 

1.  The  record  in  this  case  shows  that  the  contract,  out  of  which 
the  claim  arises,  was  a  formal  contract  executed  in  accordance  with 
the  law ;  that  the  contract  was  breached  by  the  claimant  in  refusing 
to  make  the  payments  in  accordance  with  its  terms,  and  claimant 
was  compelled  by  the  Attorney  General  to  make  such  payments,  and 
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that  as  a  result  of  said  settlement  claimant  entered  into  a  new  con- 
tract with  the  United  States  to  purchase  the  waste  material  at  said 
camp  from  May  10,  1918,  to  June  30,  1918,  which  was  a  portion  of 
the  period  covered  by  the  original  contract.  That  in  view  of  said 
breach  the  Secretary  of  War  is  without  jurisdiction  to  settle  or  ad- 
just any  claims  arising  imder  the  contract  dated  August  31,  1917. 
No  claim  is  made  under  the  contract  of  May  10,  1918,  therefore,  we 
are  not  called  on  to  construe  that  contract. 

DI8F08ITIOK. 

An  order  denying  relief  will  be  entered. 

Col.  Delafield  and  Mr.  Cavanaugh  concurring. 
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June  14,  1920. 
Case  No.  2698. 

In  re  CLAIM  OF  PIEDMONT  &  NOBTHEBN  RAILWAY  CO. 

1.  EAILEOAD    FACILITIES— IMPLIED    AOEEEMENT.— The    construction    of 

railroad  facilities  to  handle  traffic  in  connection  with  an  Army  canton*- 
ment  does  not  raise  an  implied  agreement  on  the  part  of  the  Goyem- 
ment  to  pay  for  same. 

2.  CLAIM  AKD  DECISION.— Claim  nnder  the  act  of  March  2,  1919,  for  $3.- 

823.53,  based  upon  an  implied  ag^reement  in  relation  to  the  construction 
of  railroad  facilities  at  Camp  Sevier.  Held,  claimant  is  not  entitled  to 
relief. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Transportation  Service 
Claims  Boards  War  Department,  on  a  claim  for  $3,823.53  on  an 
alleged  oral  contract,  under  the  following  circumstances : 

2.  In  the  fall  of  1917  the  (lovernment  established  near  Greenville, 
S.  C,  a  National  Guard  cantonment  known  as  Camp  Sevier.  Said 
camp  was  located  near  the  line  of  claimant  company. 

3.  Large  numbers  of  laborers  and  troops  were  being  handled  by 
claimant  company  to  and  from  said  camp  and  it  became  necessary 
that  adequate  station  facilities  be  constructed.  Claimant  company 
proceeded  to  erect  at  Paris,  S.  C,  a  passenger  station  at  an  expense 
of  $3,823.53.    This  station  was  located  on  claimant's  right  of  way. 

4.  The  evidence  discloses  that  claimant  company  constructed  said 
station  upon  its  own  initiative  in  order  that  it  might  properly 
handle  its  passenger  traffic,  and  there  is  no  evidence  of  any  authori- 
zation upon  the  part  of  the  camp  quartermaster,  or  any  other  officer 
or  agent  of  the  United  States  Government,  for  the  construction  of 
this  passenger  station. 

DECISION. 

1.  The  act  of  March  2,  1919,  under  which  claimant  must  recover, 
if  at  all,  prescribes  that  the  Secretary  of  War  is  authorized  to  adjust, 
pay,  or  discharge  any  agreement,  express  or  implied,  entered  into 
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with  any  officer  or  agent  acting  under  his  authority,  direction,  or 
instruction,  or  that  of  the  President,  with  any  person,  firm,  or 
corporation. 

2.  The  evidence  discloses  th&t  there  was  no  agreement,  either  ex- 
press or  implied,  entered  into  between  claimant  company  and  any 
officer  or  agent  acting  under  the  authority,  direction,  or  instruction 
of  the  Secretary  of  War  for  the  construction  of  this  passenger 
station. 

3.  Relief,  therefore,  must  be  denied. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Price  concurring. 
341ia-21— volC 20 
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June  14, 1920. 
Case  No.  2705. 

In  re  CLAIH  OF  PIEDMONT  A  HOKTHEBH  AMLWAY  GO. 

1.  BAILBOAD  FACILITIES— nCFLIED  AGBEEUENT.— The  oonstruotion  of 
railroad  facilities  to  handle  traffic  In  connection  with  any  Army  can- 
tonment does  not  raise  an  Implied  agreement  on  the  part  of  the  Gov- 
ernment to  pay  for  same. 

S.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March.  S,  1919,  for  fl,- 
841.33,  based  upon  an  Implied  agreement  In  relation  to  the  construc- 
tion of  railroad  facilities  at  Camp  Wadsworth.  Held,  claimant  Is  not 
entitled  to  relief. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Transportation  Service 
Claims  Board,  War  Department,  on  a  claim  for  $1,841.33  on  an 
alleged  oral  contract,  under  the  following  circumstances : 

2.  During  the  fall  of  1917  the  Government  established  a  National 
Guard  cantonment  near  the  city  of  Spartanburg,  S.  C,  known  as 
Camp  Wadsworth. 

3.  On  the  line  of  the  claimant  company  there  was  a  station  known 
as  Lenwood. 

4.  Claimant  alleges  that  pursuant  to  an  oral  agreement  between 
Lieut.  Col.  John  D.  Kilpatrick,  the  constructing  quartermaster  at 
Camp  Wadsworth,  and  Mr.  E.  Thomason,  vice  president  and  general 
manager  of  claimant  company,  a  passenger  station  was  constructed 
by  claimant  company  at  the  location  on  the  eastern  border  of  the 
Army  reservation  designated  by  the  said  Lieut.  Col.  Kilpatrick. 

5.  The  testimony  fails  to  disclose  that  any  agreement  was  made  be- 
tween Mr.  Thomason  and  Lieut.  Col.  Kilpatrick,  or  any  other  officer  or 
agent  of  the  United  States  Government,  for  the  construction  of  this 
passenger  station;  that  the  passenger  station  was  constructed  upon 
the  property  of  the  claimant  company,  and  that  Lieut.  Col.  Kilpat- 
rick had  nothing  to  do  with  the  same,  except  at  the  suggestion  of 
Mr.  Thomason  he  designated  the  most  convenient  location  on  the 
eastern  border  of  the  Army  reservation,  Camp  Wadsworth,  for  the 
location  of  said  station. 
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DECISION. 

1.  The  act  of  March  2,  1919,  under  which  claimant  must  recover, 
if  at  all,  prescribes  that  the  Secretary  of  War  is  authorized  to  ad- 
just, pay,  or  discharge  any  agreement,  express  or  implied,  entered 
into  with  any  officer  or  agent  acting  under  his  authority,  direction, 
or  instruction,  or  that  of  the  President,  with  any  person,  firm,  or 
corporation. 

2.  In  order  that  claimant  may  recover  herein  it  must  establish  that 
it  entered  into  an  agreement  under  said  act. 

3.  The  evidence  herein  fails  to  disclose  that  any  agreement  was 
entered  into  between  Lieut.  Col.  Kilpatrick,  or  any  other  officer  or 
agent  of  the  Government,  and  the  claimant  company,  or  any  of  its 
representatives,  for  the  erection  or  construction  of  a  passenger  sta- 
tion at  Lenwood,  Camp  Wadsworth. 

4.  There  having  been  no  agreement,  express  or  implied,  entered 
into  between  claimant  company  and  any  officer  or  agent  of  the  United 
States,  relief  must  be  denied. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Price  concurring. 
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June  14.  1920. 
Case  No.  2704. 

In  re  CLAIM  OF  PIEDMONT  ft  NOBTHEBK  BAIL  WAY  CO. 

1.  BAILBOAD    FACILITIES— IMPLIED    AGBEEMENT.— The    construction    of 

railroad  facilities  to  handle  traffic  in  connection  with  any  army  can- 
tonment does  not  raise  an  implied  agreement  on  the  part  of  the  Ooy> 
emment  to  pay  for  same. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  |3,- 

019.95,  based  upon  an  implied  agreement  in  relation  to  the  construction 
of  railroad  facilities  at  Camp  Wadsworth.  Held,  claimant  is  not  en- 
titled to  relief. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Transportation  Service 
Claims  Board,  War  Department,  on  a  claim  for  $3,019.95  on  an 
alleged  oral  contract,  under  the  following  circumstances: 

2.  During  the  fall  of  1917  the  Government  established  a  National 
Guard  cantonment  near  the  city  of  Spartanburg,  S.  C,  known  as 
Camp  Wadsworth. 

3.  Claimant  alleges  that  pursuant  to  an  oral  agreement  between 
Lieut.  Col.  John  D.  Kilpatrick,  constructing  quartermaster  at  Camp 
Wadsworth,  and  Mr.  E.  Thomason,  vice  president  and  general  man- 
ager of  claimant  company,  a  passenger  depot  and  shed  were  con- 
structed by  claimant  company  at  the  location  on  the  western  border 
of  the  Army  reservation  designated  by  the  said  Lieut.  Col.  Kil- 
patrick. 

4.  The  testimony  fails  to  disclose  that  any  agreement  was  made 
between  Mr.  Thomason  and  Lieut.  Col.  Kilpatrick,  or  any  other 
officer  or  agent  of  the  United  States,  for  the  construction  of  this 
passenger  depot  and  shed;  that  the  said  passenger  depot  and  shed 
were  constructed  upon  the  property  of  the  claimant  company,  and 
that  Lieut.  Col.  Kilpatrick  had  nothing  to  do  with  the  same,  except 
at  the  suggestion  of  Mr.  Thomason,  he  designated  the  most  con- 
venient location  on  the  western  border  of  the  Army  reservation.  Camp 
Wadsworth,  for  the  location  of  said  depot  and  shed. 
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DECISION. 

1.  The  act  of  March  2,  1919,  under  which  claimant  must  recover, 
if  at  all,  prescribes  that  the  Secretary  of  War  is  authorized  to  adjust, 
pay,  or  discharge  any  agreement,  express  or  implied,  entered  into 
with  any  officer  or  agent  acting  under  his  authority,  direction,  or 
instruction,  or  that  of  the  President,  with  any  person,  firm,  or  cor- 
poration. 

2.  In  order  that  claimant  may  recover  herein,  it  must  establish 
that  it  entered  into  an  agreement  under  said  act. 

3.  The  evidence  herein  fails  to  disclose  that  any  agreement  was 
entered  into  between  Lieut.  Col.  Kilpatrick,  or  any  other  officer  or 
agent  of  the  United  States,  and  the  claimant  company,  or  any  of  its 
representatives,  for  the  erection  or  construction  of  a  passenger  depot 
and  shed  on  the  western  border  of  the  Army  reservation.  Camp 
Wadsworth. 

4.  There  having  been  no  agreement,  express  or  implied,  entered 
into  between  claimant  company  and  any  officer  or  agent  of  the  United 
States,  relief  must  be  denied. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Price  concurring. 
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June  14, 1920. 
I  Case  No.  2700. 

in  re  CLAIM  OF  PIEDMONT  &  NO&THE&N  &AILWAY  CO. 

1.  EAILEOAD  FACILITIES—IMPLIED  AG&EEMENT.— The  construction  of 
railroad  facilities  to  handle  traffic  in  connection  with  an  army  can- 
tonment does  not  raise  an  implied  agreement  on  the  part  of  the  Gov- 
ernment to  pay  for  same. 

8.  CLAIM  AND  DECISION.-— Claim  under  the  act  of  March  8,  1919,  for  flO,- 
691.91,  based  upon  an  implied  agreement  in  relation  to  the  construc- 
tion of  railroad  facilities  at  Camp  Sevier.  Held,  claimant  is  not  en- 
titled to  relief. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Transportation  Service 
Claims  Board,  War  Department,  on  a  claim  for  $10,691.91  on  an 
alleged  oral  contract,  under  the  following  circumstances : 

2.  During  the  fall  of  1917  the  Government  established  near  the  city 
of  Greenville,  S.  C,  a  National  Guard  cantonment  known  as  Camp 
Sevier. 

3.  Prior  to  the  decision  of  the  War  Department  to  establish  this 
camp  the  chamber  of  commerce  of  the  city  of  Greenville,  S.  C,  made 
representations  to  the  Secretary  of  War,  and  upon  those  representa- 
tions Maj.  Gen.  Leonard  Wood  went  to  Greenville  and  made  a  per- 
sonal inspection  of  the  proposed  camp  site.  In  his  official  report 
to  the  Secretary  of  War  upon  the  availability  of  the  camp  site  he 
states,  among  other  things,  that  the  railroad  companies  adjacent  to 
the  camp  site,  one  of  which  was  the  claimant  company  herein,  agreed 
to  construct  all  necessary  side  track  and  other  railway  facilities  for 
the  proper  maintenance  and  handling  of  the  railroad  transportation 
at  such  camp. 

4.  During  the  construction  of  the  camp  J.  F.  Gallivan,  who  was 
the  civilian  contractor  constructing  Camp  Sevier,  requested  claimant 
company  to  put  in  a  cross-over  track  connecting  claimant's  main  line 
with  the  Southern  Railway  Co. ;  also  to  construct  spur  and  side  tracks 
for  the  proper  handling  of  freight,  lumber,  sand,  and  other  materials 
necessary  in  the  construction  of  the  camp,  and  later  for  the  proper 
handling  of  the  freight  that  might  be  received  there. 
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5.  The  evidence  discloses  that  these  were  some  of  the  necessary 
trackage  facilities  which  Gen.  Wood  reports  the  railroad  companies 
had  agreed  to  construct. 

6.  Claimant  company  states  that  it  never  agreed  with  Gen.  Wood 
or  the  Chamber  of  Commerce  of  Greenville,  S.  C,  to  construct  any 
of  these  sidetracks,  crossovers,  or  spurs,  but  also  testified  that  at 
the  time  of  Gen.  Wood's  official  report  it  was  a  member  of  the  Green- 
ville Chamber  of  Commerce  and  was  more  or  less  familiar  with  the 
reports  made  by  the  committee  of  the  said  chamber  of  commerce 
upon  the  progress  of  the  campaign  to  establish  the  camp  near  Green- 
ville. 

7.  Mr.  E.  Thomason,  vice  president  and  general  manager  of  claim- 
ant company,  and  Mr.  Allen,  its  traffic  manager,  testified  that  the 
only  person  who  ever  requested  that  these  side  tracks,  spurs,  and 
crossover  tracks  he  constructed  was  the  civilian  contractor,  Mr.  Gal- 
livan ;  that  they  never  entered  into  any  agreement,  either  express  or 
implied,  with  any  officer  or  agent  of  the  Government  having  author- 
ity to  make  contracts  or  agreements  for  the  Government. 

DECISION. 

1.  The  act  of  March  2,  1919,  under  which  claimant  must  recover, 
if  at  all,  prescribes  that  the  Secretary  of  War  is  authorized  to  ad- 
just, pay,  or  discharge  any  agreement,  express  or  implied,  entered 
into  with  any  officer  or  agent  acting  under  his  authority,  direction, 
or  instruction,  or  that  of  the  President  with  any  person,  firm,  or 
corporation. 

2.  Mr.  J.  F.  Gallivan,  the  only  person  with  whom  claimant  com- 
pany talked  about  the  additional  side-track  facilities,  including 
crossover,  wye,  etc.,  was  the  civilian  contractor  for  the  construc- 
tion of  the  camp,  and  had  no  authority  to  enter  into  any  contracts 
such  as  those  for  which  reimbursement  is  asked  herein.  Claimant 
company  expressly  states  that  it  never  had  any  conversation  or  agree- 
ment with  the  construction  quartermaster  at  Camp  Sevier,  or  any 
other  officer  acting  under  the  authority  of  the  Secretary  of  War. 

3.  It  is  therefore  the  opinion  of  this  Board  that  no  agreement, 
either  express  or  implied,  was  entered  into  between  the  claimant 
company  and  the  United  States  under  the  act  of  March  2,  1919. 

4.  Belief,  therefore,  must  be  denied. 

DISPOSITION. 


1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Price  concurring. 
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June  15,  1920. 
Case  No.  2576. 

In  re  CLAIH  OF  SKINKEB  &  OA&BETT  (JOHN  T.  LIVEZEY). 

1.  OLAHC  AND  DECISION. — Claim  under  act  of  Haroh  8,  1919,  by  8iibeoiLtrr.o- 
tor  under  a  proxy- signed  contract  for  |8,884.54  for  pipe  eovering.  Tho 
contract  was  changed  during  performance  by  substitution  of  materials 
and  a  controversy  having  arisen  as  to  the  price  of  the  substituted  mate- 
rial, viz,  85  per  cent  magnesia  covering,  it  is  Held,  that  the  subcon- 
tractor is  entitled  to  the  list  price  less  12^  per  cent  discount. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  constructing  quarter- 
master, Walter  Seed  Hospital,  on  a  claim  for  $2,824.54  on  a  con- 
tract, hereinafter  more  particularly  referred  to. 

2.  The  claim  was  originally  filed  in  the  name  of  John  E.  Livezey, 
but  at  the  hearing  was  amended  so  as  to  be  brought  in  the  name  of 
Skinker  &  Garrett  for  the  benefit  of  John  R.  Livezey,  subcontractor. 

3.  Skinker  &  Garrett  received  a  contract  dated  the  22d  of  May, 
1918.  for  the  erection  of  certain  buildings  at  Walter  Reed  Hospital. 
This  contract  was  amended  July  1,  1918,  to  include  the  installation 
of  heating  equipment.  Thereupon  Messrs.  Skinker  &  Garrett,  with 
the  approval  of  the  Government,  made  arrangements  with  W.  G. 
Cornell  &  Co.  to  install  the  heating  equipment. 

4.  In  pursuance  of  the  contract  with  Skinker  &  Garrett,  the  Gov- 
ernment on  September  21,  1918,  and  September  24, 1918,  placed  two 
requisition  orders  with  W.  G.  Cornell  &  Co.  for  the  installation  of 
certain  diatomaceous-earth  pipe  coverings,  the  cost  of  which  was  to 
be  paid  by  Skinker  &  Garrett  under  their  contract. 

5.  W.  G.  Cornell  &  Co.  in  turn  made  arrangements  with  John  R. 
Livezey  as  subcontractor  to  furnish  the  material  and  to  do  the  work. 

6.  It  shortly  developed  that  it  would  be  impossible  to  obtain  the 
required  amount  of  diatomaceous  earth  and,  therefore,  Mr.  R.  Willis 
Lysle,  an  employee  of  John  R.  Livezey,  called  upon  Mr.  William  A. 
Rogers,  a  purchaser  of  material  and  supplies,  and  Capt.  Richard  L. 
Ruppel,  engineering  department,  Construction  Division,  to  obtain 
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permission  to  substitute  85  per  cent  magnesia  covering  so  far  as  the 
diatomaceous-earth  covering  could  not  be  secured. 

7.  The  present  controversy  arises  out  of  a  difference  of  opinion  as 
to  the  effect  of  the  conversation  which  ensued.  At  the  hearing 
R.  Willis  Lysle  was  called  as  a  witness  by  the  claimant  and  Messrs. 
Ruppel  and  Rogers  by  the  Government.  Their  testimony  did  not 
differ  in  substance. 

8.  It  appeared  that  the  prices  for  materials  known  as  diatoma- 
ceous-earth covering  and.  85  per  cent  magnesia  coverings  are  de- 
termined from  a  published  list  of  prices  known  as  standard  list 
prices,  by  making  certain  discounts  from  such  standard  list  prices, 
greater  or  smaller,  according  as  the  market  fluctuates.  The  standard 
list  prices  for  the  two  types  of  covering  were  the  same. 

9.  At  the  interview  in  question  Mr.  Lysle  was  told  by  the  Govern- 
ment's agents  that  substitution  of  85  per  cent  magnesia  for  diatoma- 
ceous  earth  might  be  made,  provided  the  contract  price  for  the  cov- 
ering installed  was  reduced  by  12^  per  cent  (15  per  cent  gross  less 
2i  per  cent  for  freight  and  cartage)  of  the  standard  list  price  for 
85  per  cent  magnesia. 

10.  John  R.  Livezey  thereupon  completed  the  work. 

DECISION. 

1.  In  calculating  the  amount  due,  the  Government  accountants 
apparently  were  not  advised  of  the  exact  arrangement  entered  into. 
We  find  the  correct  method  of  computing  the  amount  to  be  paid  for 
the  85  per  cent  magnesia  covering  installed  is  to  allow  the  con- 
tractor for  installed  covering  the  contract  price,  less  12^  per  cent  of 
the  standard  list  price  of  the  respective  sizes  of  85  per  cent  magnesia 
coverings. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Construction  Division,  for  appropriate  action.. 
Col.  Delafield  and  Mr.  Tanner  concurring. 
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June  15,  1920. 
Case  No.  2666. 

In  re  CLAIM  OF  ELISEO  ESPAILLAT. 

1.  CONSTETTCTION  OF  CONT&ACT. — Where  the  claimant  had  a  contract  for 
the  production,  sale,  and  delivery  of  castor  beans  to  the  TTnited  States 
in  San  Domingo  at  a  fixed  price,  and  the  contract  provided  that  if,  dur- 
ing the  life  of  the  contract,  a  higher  price  should  be  fixed  by  the  Gov- 
ernment,  or  any  authorized  agency  thereof,  the  claimant  should  be  paid 
such  increased  price  and  the  price  was  so  raised  for  beans  delivered  in 
the  TTnited  States,  the  claimant  is  entitled  to  such  proportionate  in- 
crease for  beans  delivered  in  San  Domingo. 

9.  JUKISDIOTION  T7KDE&  SECTION  3,  ACT  OF  HAECH  2,  1919.— The  Secre- 
tary of  War,  and  this  Board  when  designated,  has  power  to  settle  and 
adjust  a  formal  contract  under  section  3  of  the  act  of  Harch  2,  1919, 
upon  such  terms  as  he  or  it  may  determine  to  be  in  the  interest  of  the 
United  States,  and  to  be  equitable  and  fair,  although  the  contract  has 
been  performed,  or  terminated  in  some  other  manner. 

3.  TEBMS  OF  SETTLEMENT. — Where  the  claimant  under  the  formal  contract 

was  expected  to  stimulate  the  production  of  castor  beans  by  engaging 
in  propaganda,  educating  and  organizing  the  people  for  a  large  produc- 
tion and  to  create  a  large  source  of  supply  for  the  United  States,  and  to 
be  remunerated  from  the  profits,  and  the  yield  is  less  than  anticipated,  it 
would  be  fair  and  equitable  and  to  the  interest  of  the  TTnited  States  to 
reimburse  and  remunerate  claimant  for  expenditures  so  made  and  serv- 
ices thus  performed,  although  the  formal  contract  was  not  suspended 
and  has  been  performed  by  the  contractor  who  has  not  been  paid  by  the 
Government,  which  disputes  the  price. 

4.  METHOD  OF  SETTLEMENT— AND  PEOCEDTTBE.— The  formal  contract  and 

the  informal  contract  involved  herein  will  be  settled  on  the  principles 
and  rules  governing  the  settlement  of  informal  contracts,  and  claimant 
is  given  further  opportunity  to  show  his  expenditures,  commitments, 
and  other  allowable  costs. 
9.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  |500,000 
alleged  loss  on  castor  beans.    Held,  claimant  entitled  to  recover  in  part. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDIXG8  OF  FACT. 

This  claim  is  for  $500,000,  and  comes  before  this  Board  for  adjust- 
ment under  the  following  order  of  the  Secretary  of  War,  TVf ay  12, 
1920: 

"  With  reference  to  the  claim  of  Eliseo  Espaillat,  under  section  3 
of  the  act  approved  March  2,  1919,  under  the  contract  of  January  9, 
1918,  entered  into  by  the  claimant  with  Maj.  A.  C.  Downey,  Signal 
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Corps,  representing  the  United  States  of  America,  and  under  sup- 

Elemental  contracts  thereto,  for  the  supply  of  castor  beans,  the  War 
department  Board  of  Contract  Adjustment  is  hereby  designated,  in 
accordance  with  the  terms  of  section  3,  as  the  agent  of  the  Secretary 
of  War  to  make  such  readjustment  in  the  premises  as  it  may  deter- 
mine to  be  in  the  interest  of  the  United  States." 

The  facts  of  the  case  are  as  follows : 

1.  Under  date  of  January  9, 1918,  the  United  States  (acting  through 
Maj.  A.  C.  Downey,  Signal  Corps,  contracting  officer)  entered  into 

a  contract  with  Eliseo  Espaillat,  a  citizen  of  the  Dominican  Republic, 
by  which  the  said  Eliseo  Espaillat  undertook  and  agreed,  either  by 
himself  or  through  subcontractors,  to  plant  and  grow  on  approxi- 
mately 5,000  acres  of  land  in  the  Dominican  Republic  a  crop  of  castor 
beans  during  the  year  1918,  and  to  deliver  from  said  crop  not  to  ex- 
ceed in  any  event  the  quantity  of  500,000  bushels,  at  his  warehouses 
at  the  following  ports  in  the  Dominican  Republic:  Puerto  Plata, 
Sanchez,  or  Monte  Christi ;  and  the  Government  of  the  United  States 
agreed  to  purchase  said  beans  at  the  price  of  $3  per  bushel  of  46 
pounds  of  shelled  beans  in  said  warehouses,  the  contract  also  pro- 
viding, among  other  things — 

"  that  if  at  any  time  during  the  life  of  this  contract  a  price  shall  be 
fixed  by  said  (jovernment  (meaning  the  United  States  Government), 
or  bjr  any  person,  body,  or  commission  thereunto  duly  authorized 
by  said  Government,  which  price  shall  be  higher  than  that  heretofore 
named,  then  and  in  that  event  the  Government  agrees  to  pay  the  con- 
tractor the  higher  price  so  fixed." 

Thereafter,  on  March  8,  1918,  the  above  contract  was  amended  so 
as  to  include  San  Domingo  City  as  a  port  of  delivery.  Thereafter, 
on  June  19,  1918,  the  contract  of  January  9,  1918,  was  further 
amended  so  as  to  provide  for  the  planting  and  growing  of  castor 
beans  upon  an  additional  3,000  acres,  and  also  that  the  500,000 
bushels  of  castor  beans  contemplated  in  said  contract  of  January  9 
might  be  delivered  from  beans  grown  from  the  acreage  planted  or 
from  beans  purchased  in  the  open  market  in  the  Dominican  Re- 
public, and  expressly  continued  in  operation  all  other  provisions 
of  the  contract  of  January  9,  1918. 

2.  Thereafter  cable  negotiations  were  conducted  between  the  said 
Eliseo  Espaillat  and  the  Bureau  of  Aircraft  Production  with  a  view 
to  increasing  the  acreage  to  be  planted  and  beans  to  be  sold  and  de- 
livered to  the  United  States.  It  is  deemed  essential  to  set  out  ex- 
tracts from  only  two  of  these  cablegrams,  as  follows : 

(a)  Cablegram  from  the  Bureau  of  Aircraft  Production  to  Eliseo 
Espaillat  dated  October  24,  1918,  transmitted  in  letter  of  October  29 
from  Clement  B.  Edwards,  United  States  consul  at  Santo  Domingo, 
Dominican  Republic: 
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"  The  Government  will  renew  the  present  contract  for  8,000  acres 
and  in  every  respect  an  additional  contract  for  2,000  acres,  both  con- 
tracts to  expire  on  January  1, 1920.  The  Government  desires  largest 
possible  planting  without  interfering  with  the  food  production  of  the 
country.  The  new  price  of  castor  oeans  is  9  cents  and  8  mills  per 
pound  ex  dock,  duty  paid  at  United  States  port,  this  price  to  apply 
on  present  contract.  ♦  *  *  The  restricting  of  import  licenses  ta 
the  contractor  will  be  granted,  provided  maximum  quantity  secured 
in  addition  to  the  subcontracts." 

{b)  Cablegram  transmitted  on  October  31  by  Eliseo  Espaillat  to 
Clement  B.  Edwards,  United  States  consul  at  Santo  Domingo^ 
Dominican  Republic,  for  the  Bureau  of  Aircraft  Production,  Wash- 
ington : 

"Referring  your  cable  October  24.  Renewal  present  contract 
8,000  acres  and  new  contract  2,000  acres  accepted.  Beginning  new 
propaganda  immediately.  Increased  price  of  9  cents  8  mills  per 
pound  in  the  United  States  very  gratifying  and  will  result  in  greater 
production.  Essential  that  you  cable  immediately  and  definitely 
price  to  be  paid  contractor  for  castor  beans  delivered  to  Government 
at  his  warehouses  in  the  Dominican  ports  specified  in  contract  based 
upon  new  price." 

3.  Before  we  are  able  to  formulate  a  definite  statement  of  the  con- 
tractual obligations  existing  between  the  parties  in  this  case  there 
are  two  matters  which  call  for  some  discussion : 

(a)  The  price  to  he  paid  hy  the  United  States  for  castor  ieans. — 
The  contract  of  January  9,  1918,  provided  that  the  Government 
would  pay  the  petitioner  $3  per  bushel  for  the  shelled  beans  at  the 
Dominican  ports,  but  that  if  at  any  time  during  the  life  of  the  con- 
tract a  higher  price  should  be  fixed  by  the  Government  of  the  United 
States,  that  price  should  prevail.  It  appears  that  on  or  about  Octo- 
ber 25, 1918,  a  committee  appointed  at  the  instigation  of  the  Bureau 
of  Aircraft  Production  increased  the  price  of  castor  beans  delivered 
in  the  United  States  from  $3.50  per  bushel  to  $4.50  per  bushel. 
From  this  fact,  and  from  other  evidence  adduced,  we  conclude  that 
on  October  30,  1918,  the  petitioner  was  entitled  to  this  increase  of 
$1  per  bushel,  and  that  this  additional  $1  per  bushel  should  be  added 
to  the  price  which  the  Government  was  to  pay  petitioner  for  all 
beans  delivered  at  Dominican  ports,  such  price  to  apply  to  all  ex- 
isting contracts  between  petitioner  and  the  Government  of  the 
United  States. 

(h)  Import  restrictions  upon  shipments  of  cantor  heans  from  the 
Dominican  Republic  to  the  United  Stages, — It  is  the  contention  of 
petitioner  that  at  the  time  the  original  contract  was  made  with  the 
(jovemment  of  the  United  States  for  the  planting  and  growing  of 
castor  beans  in  the  Dominican  Republic  that  the  Government  under- 
took and  agreed  to  so  restrict  the  importation  of  castor  beans  by 
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other  parties  from  Santo  Domingo  to  the  United  States  as  not  to 
interfere  with  the  securing  by  the  petitioner  of  castor  beans  which 
had  been  produced,  or  would  be  produced,  under  the  influence  of  peti- 
tioner's propaganda.  The  reason  assigned  by  petitioner  for  desiring, 
or  asking  for,  such  restriction  was  this:  That  petitioner  had  ex- 
I)ended,  and  would  expend,  considerable  sums  of  money  in  forming 
an  organization  for  the  growing  of  castor  beans  and  in  propaganda 
tending  to  encourage  the  production  of  this  crop,  and  that  if  parties 
who  produced  the  crop  were  able  to  ship  their  beans  directly  to  the 
Government  at  the  same  price  which  the  Government  was  paying 
petitioner,  then  the  beans  so  produced  as  the  result  of  petitioner's 
efforts  would  be  sold  by  the  producer  directly  and  petitioner  would 
lose  the  profits  upon  their  resale  out  of  which  he  intended  to  recoup 
the  expenses  incurred  in  encouraging  and  producing  the  crop.  So 
far  as  the  original  contract  of  January  9,  as  subsequently  modified  by 
any  amendment,  either  increasing  the  acreage  to  8,000  acres  or  add- 
ing the  privilege  of  buying  in  the  open  market,  is  concerned,  it  is 
very  plain  that  while  the  petitioner  sought  to  secure  from  the  Gov- 
ernment an  obligation  to  impose  restrictions  upon  the  importation 
into  the  United  States  of  beans  produced  by  other  parties  in  Santo 
Domingo,  and  while  it  is  also  very  plain  that  such  an  arrangement 
TN'ould  have  operated  distinctly  to  the  advantage  of  petitioner,  and 
there  would  have  been  some  justice  and  equity  in  granting  such  a 
privilege,  the  evidence  does  not  disclose  that  the  Government  ever 
entered  into  such  an  agreement  with  petitioner,  but  the  producers  of 
castor  beans  in  Santo  Domingo  were  permitted,  under  certain  restric- 
tions that  were  exercised  by  the  Bureau  of  Aircraft  Production,  to 
ship  their  beans  directly  from  Santo  Domingo  to  the  United  States, 
and  this  was  done  not  in  violation  of  any  obligations  of  the  United 
States  to  the  petitioner.  When  we  come,  however,  to  consider  the 
informal  contract  that  was  entered  into  on  October  30,  1918,  with 
respect  to  the  beans  to  be  produced  from  10,000  acres  in  1919,  as  here- 
inafter more  specifically  considered,  we  must  be  guided  by  the  state- 
ment made  by  the  Bureau  of  Aircraft  Production  in  the  cablegram  of 
October  24,  1918,  which,  in  the  opinion  of  this  Board,  obligated  the 
United  States  to  place  an  embargo  upon  the  importation  of  castor 
beans  from  other  parties  than  the  petitioner  in  the  Dominican  Repub- 
lic to  the  United  States  provided  the  petitioner  secured,  either 
directly  or  through  subcontractors,  plantings  of  castor  beans  aggre- 
gating 10,000  acres. 

4.  We  conclude,  therefore,  that  there  existed  between  the  petitioner 
and  the  Government  of  the  United  States  the  following  agreements : 

(a)  A  formal  contract  of  January  9,  1918,  as  amended,  by  which 
the  petitioner  undertook  to  plant,  cultivate,  and  harvest  during  1918, 
8,000  acres  of  land  in  castor  beans  in  Santo  Domingo,  and  to  deliver 
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to  the  United  States  from  the  crop  produced  therefrom  or  from  pur- 
chases made  in  the  open  market  in  Santo  Domingo  any  quantity  up 
to  500,000  bushels  of  castor  beans,  and  by  which  the  Government  of 
the  United  States  undertook  to  purchase  the  beans  so  delivered  up  to 
March  1,  1919,  at  the  said  ports,  at  $4  per  bushel,  and  subject  to  all 
other  provisions  of  the  contract  of  January  9,  1918,  with  no  obliga- 
tions upon  the  part  of  the  Government  of  the  United  States  to  pre- 
vent the  importation  of  castor  beans  directly  from  other  parties  ia 
Santo  Domingo  to  the  United  States. 

(b)  An  informal  agreement  of  October  30,  1918,  evidenced  by 
cablegrams  and  otherwise,  by  which  the  petitioner  undertook  and 
agreed  to  harvest  the  crop  from  10,000  acres  of  castor  beans  in 
Santo  Domingo  in  1919,  and  to  deliver  from  said  crop  or  from  pur- 
chases made  in  the  open  market  in  Santo  Domingo  any  quantity  up 
to  625,000  bushels  of  castor  beans  at  certain  Dominican  ports,  and 
by  which  the  United  States  agreed  to  purchase  the  said  beans  at  the 
ports  mentioned  at  $4  per  bushel,  all  other  terms  not  inconsistent 
with  the  above  contained  in  the  contract  of  January  9,  1918,  to 
apply,  with  the  obligation  also  resting  upon  the  United  States  to 
restrict  import  licenses  to  the  petitioner  subject  to  the  petitioner  se- 
curing plantings  of  10,000  acres. 

5.  We  come  next  to  the  question  of  the  cancellation  of  the  informal 
agreement  mentioned  above,  and  it  is  deemed  essential  to  quote  at 
some  length  from  the  correspondence  between  the  parties,  which  cor- 
respondence not  only  deals  with  the  question  of  the  cancellation  of 
the  informal  agreement,  but  bears  also  particularly  upon  the  matter 
of  the  price  to  be  paid  for  all  deliveries  of  beans,  and  special  atten- 
tion must  be  given  to  this  question  of  price  as  bearing  upon  any^ 
equitable  liability  of  the  Government  of  the  United  States  with  re- 
spect to  securing  and  delivering  beans  under  the  1918  contract.  By 
letter  of  November  9, 1918,  Mr.  Edwards,  the  American  consul,  noti- 
fied the  petitioner  as  follow^ : 

"  In  reply  to  yours  of  October  30,  T  am  instructed  to  inform  you 
that  in  view  of  the  changed  situation  the  renewal  of  present  contract 
8,000  acres  and  new  contract  2,000  acres  can  not  be  made.  New  price- 
on  contract  9.8  cents  per  pound  ex-dock  duty  paid.  No  new  price- 
paid  only  on  this  basis.  Will  assist  you  to  obtain  tonnage  if  nec~ 
essary." 

Under  date  of  November  11  petitioner  wrote  Mr.  Edwards  declin- 
ing to  accept  such  cancellation  upon  the  grounds  that  commitments' 
had  in  the  meantime  been  made  and  under  date  of  November  12* 
sent  to  Mr.  Edwards  for  transmission  to  the  Bureau  of  Aircraft 
Production  the  following  cablegram : 

"  Regarding  your  statement  that  renewal  of  old  and  entering  into 
new  contract  can  not  be  made.    As  the  previous  interchange  of  ca:ble» 
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dearly  constitutes  an  offer  and  acceptance  and  specifically  gives  me 
authoritjf  to  begin  work  iiixmediatel3r,  and  inasmuch  as  acting  in 
^ood  faith,  I  have  acted  upon  such  instructions  and  have  entered 
into  subcontracts  obligating  myself  until  January  1,  1920, 1  can  not 
accept  your  notice  as  breaking  said  renewal  of  old  contract  nor  as 
breaking  the  said  new  contract.  Such  action  would  involve  the 
questions  of  my  acting  in  bad  faith  with  the  subcontractors,  and, 
rurthermore,  threaten  me  with  financial  ruin.  Your  attention  is  also 
called  to  the  fact  that  my  contracts  call  for  delivery  to  the  Gov- 
ernment at  my  warehouses  in  Dominican  ports  as  well  as  the  fact 
that  the  Government  must  pay  any  higher  price  fixed  during  life  of 
contracts.  Neither,  therefore,  can.  I  accept  your  statement  as  alter- 
ing that  part  of  the  contracts  calling  for  delivery  in  Dominican  ports 
nor  waive  my  rights  to  an  increase  in  price  as  a  result  of  the  new 
price  fixed  by  the  Government,  which  increase  I  am  obligated  by  my 
subcontracts  to  turn  over  to  the  subcontractors.  Immediate  action  is 
essential." 

Under  date  of  November  11,  1918,  Maj.  Mayer,  of  the  Bureau  of 
Aircraft  Production,  wrote  petitioner  as  follows : 

"  You  are  informed  that  Mr.  Robert  Bain,  representing  this  sec- 
tion, will  leave  Washington  in  the  very  near  future  for  the  West 
Indies  and  will  visit  Santo  Domingo  for  the  purpose  of  investigating 
and  inspecting  your  contract  No.  2579  for  the  planting  and  growing 
of  castor  beans. 

"Anjiihing  you  can  do  to  facilitate  the  work  to  be  accomplished  by 
Mr.  Bain  in  Santo  Domingo  will  be  appreciated." 

Under  date  of  November  14  the  Bureau  of  Aircraft  Production 
wrote  petitioner  as  follows : 

"  Reference  is  made  to  aircraft  production  contract  No.  2579,  cov- 
ering order  No.  71683,  which  provides  for  the  purchase  of  shelled 
castor  beans  to  be  grown  on  approximately  5,000  acres  of  land  in  the 
Dominican  Republic. 

"Article  III  of  said  contract  provides  that  if  at  any  time  during 
the  life  of  the  contract  a  higher  price  is  fixed  by  the  Government  for 
castor  beans  such  price  shall  be  paid  to  the  contractor. 

"  You  are  hereby  advised  that  the  committee  on  revision  of  price 
for  castor  beans  in  the  United  States  has  made  a  report  establishing 
a  price  of  $4.50  per  bushel  of  46  pounds  to  the  growers. 

"In  order  to  allow  you  the  same  price  which  is  allowed  to  growers 
in  the  United  States,  order  71683  is  amended  to  provide  tnat  you 
shall  be  paid  $4.50  per  bushel  of  46  pounds  for  all  beans  delivered 
by  you  pursuant  to  the  terms  of  the  contract  above  mentioned." 

Under  date  of  November  25  Mr.  Edwards,  American  consul,  trans- 
mitted to  petitioner  the  following  cablegram  from  the  Bureau  of 
Aircraft  Production : 

"  Your  November  15.  Make  no  further  expenditures  or  obligation 
on  proposed  new  agreement  and  stop  expenditures  of  new  subcon- 
tractors. Request  information  to  what  extent  you  are  obligated  and 
approximate  amount  of  money  required  to  make  equitable  settle- 
ment of  cancellation  of  proposed  new  agreement,  price  nine  and 
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eight-tenths  cents,  ex-dock  duty  paid  New  York  on  that  figure,  less 
costs,  insurance,  freight,  and  duty  at  Dominican  ports.  Kepresenta- 
tive  will  call  to  ascertain  facts." 

Under  date  of  November  26  petitioner  sent  to  Mr.  Edwards,  for 
transmission  to  Washington,  the  following  cablegram : 

"Referring  your  November  24.  Have  notified  subcontractors  to 
stop  all  expenditures  on  renewal  and  new  contract.  I  am  obligated 
to  the  extent  of  approximately  6,000  acres  of  new  contracts  and 
agreements.  Unable  at  present  to  state  approximate  amount  of 
money  required  to  make  settlements.  Suggest  that  prompt  settle- 
ment will  be  advantageous  to  Government.  Will  await  arrival  oi 
your  representative.  When  will  he  arrive?  Statement  regarding 
price  still  not  clear.  Advise  definite  price  to  be  paid  contractor  for 
castor  beans  at  warehouses  in  Dominican  ports  under  articles  2  and 
3  of  old  contract.  Must  have  this  information  in  order  to  fix  new 
price  to  subcontractors." 

Under  date  of  November  27  the  Bureau  of  Aircraft  Production 
wrote  petitioner  as  follows : 

"  Reference  is  made  to  order  No.  71683  placed  with  you  January 
14,  1918,  for  castor  beans  and  to  its  subsequent  amendment  dated 
November  14, 1918. 

"  Inasmuch  as  the  price  as  amended  of  $4.50  per  bushel  was  estab- 
lished by  the  committee  on  the  revision  of  price  for  castor  beans  in 
the  United  States  only,  you  are  advised  that  the  order  is  hereby  fur- 
ther amended  to  provide  for  beans  to  bo  delivered  ex-dock  United 
States  ports,  all  costs  and  duties  paid." 

Under  date  of  December  5  petitioner  sent  to  Mr.  Edwards,  for 
transmission  to  Washington,  the  following  cablegram : 

"  Eefer  to  our  cablegram  November  26.  Must  have  immediate  and 
definite  reply  thereto.  Any  further  delay  on  your  part  in  arranging 
for  inspection  and  acceptance  here  of  castor  beans  and  fixing  increased 

frice  will  have  serious  consequence  for  me,  financial  and  otherwise, 
am  ready  and  willing  at  all  times  to  carry  out  my  part  of  contracts 
and  make  prompt  arrangjements  for  inspecting  and  receiving  beans 
at  my  warehouse,  Dominican  ports,  all  in  accordance  with  terms  of 
contract.  Please  telegraph  at  once  increased  price  for  beans,  de- 
livered to  you  at  my  warehouses,  Dominican  ports,  as  my  subcon- 
tractors are  rightfully  demanding  that  such  increased  price  be  fixed. 
I  am  not  interested  in  increased  price  which  applies  oidy  to  delivery 
ex-dock  United  States  ports  all  costs  and  duties  paid.  Please  fix 
and  state  by  telegraph  a  definite  increased  price  for  beans  delivered 
by  warehouses,  Dommican  ports,  pursuant  to  terms  of  contract.  Fur- 
tner  delay  will  be  greatly  prejudicial  not  only  to  me  but  to  United 
States  Government." 

Under  date  of  December  19,  1918,  the  Bureau  of  Aircraft  Produc- 
tion wrote  petitioner  as  follows : 

"  Eeference  is  made  to  the  proposed  new  agreement^  by  cable,  for 
the  planting  and  growing  of  castor  beans  on  approxunatel]^  10,000 
acres  of  land  in  the  Dominican  K^public,  8,000  acres  of  which  you 
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have  under  the  present  contract  and  2,000  acres  of  which  you  were  to 
cause  to  have  planted  in  addition. 

"You  are  informed  that  your  final  acceptance  of  the  proposed 
agreement,  your  cable  dated  October  »30,  was  received  on  November 
2;  but  in  view  of  the  changed  conditions  just  after  your  cable  was 
received,  it  was  found  that  a  contract  could  not  be  made  with  you 
and  you  were  so  notified  by  cable  from  this  office  on  November  6. 

"  For  your  information,  attached  is  an  extract  from  a  decision  of 
the  Comptroller  of  the  Treasury  with  regard  to  proposed  agreements 
that  had  not  become  executed  contracts.  It  is  possible,  however,  that 
special  provisions  may  later  be  made  for  such  cases. 

"  Copies  of  your  cables  and  cables  from  this  office,  relating  to  the 
proposed  agreement  with  you,  will  be  sent  to  the  contract  depart- 
ment of  this  bureau  for  their  files,  with  a  memorandum  invitins 
at  a  future  date,  provided  the  necessary  action  is  taken  to  cover  such 
cases. 

"  It  is  noted  by  your  cable  of  November  27  that  you  are  obligated 
for  approximately  5,000  acres.  It  is  presumed  that  this  amount 
represents  new  contracts  or  renewed  contracts  that  you  have  made 
with  some  of  your  present  contractors  for  land  that  is  planted  to 
castor  beans  under  your  present  contract  with  the  Government, 
and  where  no  additional  expenses  have  necessarily  been  incurred 
by  your  contra<;tors. 

"  Since  the  signing  of  an  armistice  and  the  probable  end  of  the 
war  in  the  near  future,  the  Government  does  not  anticipate  making 
any  additional  contracts  for  the  planting  and  growing  of  castor 
beans.  This  office  trusts  that  you  will  be  able  to  make  some  satis- 
factory arrangement  with  your  contractors,  with  whom  you  have 
new  agreements,  to  cancel  such  agreements  without  loss. 

"It  IS  also  noted  in  the  same  cable  that  you  have  notified  your 
contractors  to  stop  all  expenditures  on  renewals  and  new  contracts. 
You  were  requested  to  take  such  action  in  a  cable  from  this  office 
dated  November  20,  as  the  Government  did  not  desire  you  or  your 
contractors  to  make  any  expenditures  or  obligiitions  on  the  proposed 
new  agreement  with  the  Government." 

Under  date  of  December  20,  1918,  the  Bureau  of  Aircraft  Pro- 
duction wrote  petitioner  as  follows : 

"Referring  to  your  inquiry  by  cable  in  regard  to  the  new  price 
established  by  the  Government  for  castor  beans,  you  are  advised  that 
new  price  of  $4.50  for  46-pound  bushel  of  castor  beans,  hulled  and 
sacked,  applied  to  accepted  castor  beans  delivered  to  the  Government 
within  the  United  States;  in  case  of  those  grown  under  contract 
outside  of  the  United  States,  the  price  of  $4.50  for  46-pound  bushel 
of  castor  beans,  hulled  and  sacked,  delivered  ex-dock  United  States 
port,  duty  and  all  other  expenses  paid. 

"  Your  contract  has  been  amended  accordingly  by  the  contract 
department,  as  article  three  of  your  contract  gives  you  the  benefit 
of  any  increase  in  price.  The  change  in  price,  however,  does  not 
give  you  the  alternative  of  an  increase  in  price  for  the  delivery 
of  accepted  castor  beans  Dominican  port.  If  you  do  not  desire  the 
above  referred  to  amendment  to  your  contract,  the  Government 
will  purchase  all  accepted  castor  bleans  delivered  under  your  con- 
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tract  at  $3  for  46-pound  bushel  of  hulled  and  sacked  castor  beans, 
Dominican  port,  as  provided  by  the  terms  of  your  original  contract. 

"This  office  appreciates  the  difficulty  in  communicating  by  cable 
and  trusts  that  the  above  will  make  clear  to  you  the  application  of 
the  new  price  and  how  it  affects  your  contract. 

"Upon  receipt  of  information  from  you  in  regard  to  a  definite 
decision  as  to  where  you  wish  to  make  delivery  of  these  beans  to 
the  Government,  this  office  will  act  accordingly.  " 

"This  section  is  not  in  position  to  state  when  the  representative 
referred  to  in  cable  from  this  office  will  call  upon  you  as,  owing  to 
changed  conditions,  he  was  unable  to  leave  as  expected. 

"  It  is  requested  that  you  send  a  complete  report  of  the  progress 
that  has  been  made  under  your  contract  as  soon  as  possible,  stat- 
ing the  approximate  number  of  bushels  of  castor  beans  that  you  will 
offer  to  the  Government  imder  your  contract.  No.  2579,  by  March 
1,  1019,  the  approximate  shipping  dates  and  quantities  of  each 
shipment." 

Under  date  of  December  21,  1918,  Mr.  Edwards,  the  American 
consul,  sent  the  petitioner  the  following  cablegram  from  the  Bureau 
of  Aircraft  Production : 

"  Your  cable  December  6.  Contracts  department  states  new  prices 
applicable  in  United  States  only.  Government  will  pay  $3  per 
bushel,  Dominican  ports,  for  castor  beans  accepted  or  $4.50  per 
bushel,  ex-dock  United  States,  port  duty  paid.  If  you  desire  to 
deliver  beans  to  Government  at  I)ominican  ports  $3  per  bushel,  noti- 
fying when  beans  ready  for  inspection,  and  quantity.'' 

Under  date  of  December  27,  1918,  petitioner  sent  to  Mr.  Edwards, 
for  transmission  to  the  United  States,  the  following  cablegram : 

"  Eefer  to  your  cable  December  21.  Price  of  $8  per  bushel  men- 
tioned by  you  for  beans  accepted  at  Dominican  ports  in  regular 
contract  price.  Please  refer  to  article  third,  contract  No.  2679, 
proviso  regarding  higher  price  fixed.  At  time  of  execution  of  con- 
tract price  for  contracted  beans  in  States  was  $3.50  per  bushel.  On 
this  basis,  price  agreed  for  my  beans,  Dominican  ports,  was  fixed  at 
$8.  Price  has  increased  in  States  to  $4.50,  and  I  maintain  that  I  am 
entitled  to  proportionate  increase  on  beans  delivered  Dominican 
ports.  In  my  contracts  with  subcontractors  I  am  obligated  to  pay 
them  any  increased  price  fixed  by  you.  I  personally  receive  no 
benefit  from  any  increased  price  fixed.  Advisable  for  you  to  send 
representative  at  once  to  adjust  pending  matters.  Prompt  reply 
requested." 

Under  date  of  January  11,  1919,  Mr.  Edwards  sent  to  petitioner 
the  following  cablegram  from  the  Bureau  of  Aircraft  Production: 

"  Your  28.  No  proportionate  increased  price  will  be  paid  Do- 
minican ports.  Four  fifty  per  bushel  applies  only  to  beans  deliv- 
ered ex-dock  in  United  States,  duties  paia.  Willing  to  amend  con- 
tract permitting  you  to  apply  beans  on  contract  that  are  ready  for 
shipment  and  in  warehouses  Dominican  ports  March  1  and  that 
you  are  able  to  ship  prior  to  that  date.  This  quantity  should  be 
certified  bv  American  consul.  Will  you  deliver  in  United  States 
at  new  price?     If  not,  cable  information  previously  requested.'* 

Digitized  by  V^OOQ IC 


DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT.  311 

Under  date  of  January  13,  1918,  petitioner  sent  to  Mr.  Edwards, 
for  transmission  to  Washington,  the  following  cablegram : 

''In  reply  to  your  cable  10th,  also  your  letter,  December  20,  will 
deliver  beans  in  Dominican  ports  in  accordance  with  price  fixed  in 
old  contract,  reserving  all  rights  to  proportionate  increase  in  price. 
Based  on  reports  received  from  subcontractors,  expect  to  deliver  on 
or  before  March  1  approximately  ten  to  twenty  thousand  bushels. 
Due  notice  of  delivery  will  be  given  you.  Refer  to  your  letter,  De- 
cember 19,  will  await  arrival  of  vour  representative  to  further  discuss 
our  rights  under  new  contract,  formulate  estimate  of  production,  etc. 
Important  that  he  come  as  soon  as  possible." 

Under  date  of  January  15,  1918,  the  Bureau  of  Aircraft  Produc- 
tion wrote  petitioner  as  follows: 

"  Reference  is  made  to  Order  No.  71683,  placed  with  you  January 
14,  1918,  for  castor  beans. 

*'  You  are  advised  that  the  Government  desires  to  close  this  con- 
tract up  as  quickly  as  possible  and  will  expect  you  complete  all 
deliveries  thereunder  by  February  28,  1919." 

It  appears  by  letter  of  March  4, 1919,  that  petitioner  delivered  and 
stored  at  his  warehouses  the  following  beans : 

Busbels. 

Santo  Domingo  Citj* 82S 

San  Pedro  de  Macorls 1,331 

Sanchez 602 

Puerto  Plata 162 

It  appears  also  that  these  beans  were  afterwards  delivered  to  the 
United  States,  but  have  not  been  paid  for. 

6.  In  the  presentation  of  this  claim  before  this  board  petitioner 
asks  for  a  lump  sum  of  $500,000  in  money,  upon  the  theory  that  the 
payment  of  that  amount  would  be  a  fair  and  equitable  settlement  and 
in  the  interest  of  the  United  States,  without  submitting  any  data 
in  detail  showing  the  elements  of  expense  or  commitments  or  other 
detailed  statement  of  liability  upon  which  such  a  settlement  might 
be  based ;  the  whole  claim  as  thus  presented  resting  upon  the  theory 
that  petitioner  is  entitled  to  a  definite  profit  upon  each  bushel  of 
beans  that  might  have  been  delivered  under  the  contract  herein- 
before mentioned.  It  developed  at  the  hearing,  however,  that  cer- 
tain books  and  papers  were  kept  by  the  petitioner  which  wen  not 
presented  but  which  may  be  made  available  for  inspection,  and  it 
must  be  said  also,  as  adding  to  the  difficulties  of  the  situation,  that 
the  petitioner  himself  was  not  able  to  attend  the  hearing  on  account 
of  sickness  and  will  probably  not  be  able  to  attend  any  hearing,  and 
has  given  to  his  brother,  Mr.  Ulises  F.  Espaillat,  a  power  of  at- 
torney with  full  authority  to  settle  and  adjust  this  claim. 


Digitized  by  VjOOQIC 


312  DECISIONS  BOAKD  OF  CONTRACT  ADJUSTMENT. 

DECISION. 

1.  This  Board  is  charged  with  the  duty  of  exercising  the  power  of 
the  Secretary  of  War  under  section  3  of  the  act  of  March  2,  1919, 
which  provides  as  follows : 

"  That  the  Secretary  of  War,  through  such  agency  as  he  may  des- 
^nate  or  establish,  is  empowered,  upon  such  terras  as  he  or  it  may 
determine  to  be  in  the  interest  of  the  United  States,  to  make  equit- 
able and  fair  adjustments  and  agreements  upon  the  termination  or  in 
settlement  or  readjustment  of  agreements  or  arrangements  entered 
into  with  any  foreign  Government  or  Governments  or  nationals 
thereof  prior  to  November  twelfth,  nineteen  hundred  and  eighteen, 
for  the  furnishing  to  the  American  Expeditionary  Forces,  or  other- 
wise, for  war  purposes,  of  supplies,  materials,  facilities,  services,  or 
the  use  of  property,  or  for  the  furnishing  of  any  thereof  by  the 
United  States  to  any  foreign  Government  or  Governments,  whether 
or  not  such  agreements  or  arrangements  have  been  entered  into  in 
accordance  with  applicable  statutory  provisions,  and  the  other  pro- 
visions of  this  act  shall  not  be  applicable  to  such  adjustments.'' 

In  other  words,  we  are  to  make  equitable  and  fair  adjustment  of 
the  agreements  or  arrangements  herein  found  to  have  been  entered 
into  between  the  petitioner  and  the  United  States,  upon  such  terms 
as  may  be  determined  to  be  in  the  interest  of  the  United  States. 

2.  First  of  all,  then,  we  will  discuss  the  conclusions  of  fact  in  re- 
spect to  the  agreements  or  arrangements  made  between  the  parties 
and  apply  to  them  the  commonly  accepted  principles  of  equitable 
settlement : 

(a)  The  agreements  or  arrangeTnents  entered  into, — Under  date 
of  January  9,  1918,  as  amended  March  8,  1918,  and  June  19,  1918, 
there  was  a  formal  agreement  which  obligated  the  petitioner  to  plant, 
cultivate,  and  harvest  during  the  year  1918,  8,000  acres  of  land  in 
castor  beans  in  the  Dominican  Republic  and  to  deliver  to  the  United 
States  from  beans  produced  from  said  crop  or  from  beans  purchased 
in  the  open  market  in  the  Dominican  Republic  any  quantity  up  to 
500,000  bushels,  delivered  at  the  Dominican  ports  in  a  shelled  condi- 
tion, and  which  obligated  the  Government  of  the  United  States  to  ac- 
cept all  such  beans  so  delivered  by  March  1,  1919,  and  pay  for  the 
same  at  the  rate  of  $4  per  bushel ;  and  on  October  30,  1918,  there  was 
an  outstanding  informal  agreement  existing  between  the  same  parties 
by  which  the  petitioner  undertook  and  agreed  to  cultivate  and  harvest 
during  the  year  1919,  10,000  acres  in  castor  beans  in  the  Dominican 
Republic,  and  to  deliver  at  Dominican  ports  from  the  crop  so  pro- 
duced or  from  purchases  made  in  Santo  Domingo  in  the  open  market 
any  quantity  up  to  625,000  bushels  of  castor  beans,  and  the  Govern- 
ment of  the  United  States  undertook  to  purchase  the  said  beans  S€> 
delivered  and  in  a  hulled  condition  at  the  rate  of  $4  per  bushel. 
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(b)  Cancellation  or  suspension  of  these  agreements  by  the  Gov- 
eminent  of  the  United  States, — The  informal  agreement  existing  be- 
tween the  parties  with  respect  to  the  growing  of  10^000  acres  and  the 
delivery  of  not  to  exceed  625,000  bushels  during  the  year  1919^  was 
canceled  upon  the  date  of  the  receipt  by  the  petitioner  of  the  letter 
of  November  9,  1918,  from  Mr.  Clement  S.  Edwards,  American  con- 
sul, in  which  Mr.  Edwards  said : 

"  In  reply  to  yours  of  October  30,  I  am  instructed  to  inform  you 
that  in  view  of  the  changed  situation  the  renewal  of  present  contract 
8,000  acres  and  new  contract  2,000  acres  can  not  be  made.  New  price 
on  contract  9.8  cents  per  pound  ex-dock  duty  paid.  No  new  price 
paid  only  on  this  basis.  Will  assist  you  to  obtain  tonnage  if  neces- 
sary." 

xind  as  of  that  date  the  duty  rested  upon  the  petitioner  to  regard 
this  notice  as  a  suspension  or  a  cancellation  of  the  informal  agree- 
ment entered  into  on  October  30, 1918,  and  to  make  no  further  avoid- 
able expenditures  or  commitments  in  reliance  upon  that  informal 
agreement. 

3.  This  Board  is  of  the  opinion,  therefore — 

(a)  That  a  fair  and  equitable  adjustment  of  the  informal  agree- 
ment between  the  Government  of  the  United  States  and  petitioner 
of  October  30,  1918,  involves  reimbursement  to  the  petitioner  for  all 
expenditures  or  commitments  made  in  good  faith  and  in  reliance 
upon  said  agreement,  and  the  payment  to  the  petitioner  of  reason- 
able compensation  for  his  services  in  connection  with  the  agreement. 
This  adjustment,  in  the  view  of  this  Board,  involves  the  determina- 
tion of  the  liability  of  the  petitioner  to  any  other  persons  in  the  Do- 
minican Republic  incurred  in  reliance  upon  the  agreement  in  accord- 
ance with  the  laws  of  the  Dominican  Republic,  since  it  was  under- 
stood by  both  parties  that  the  agreements  were  to  be  performed  in  the 
Dominican  Republic.  Petitioner  contends  that  he  is  entitled  to  profits 
upon  beans  that  might  have  been  secured  imder  the  informal  agree- 
ment of  October  30  but  for  the  cancellation  by  the  Government. 
While  this  contention  can  not  be  sustained,  not  only  because  such 
damages  are  not  susceptible  of  legal  assessment  but  because  settle- 
ment upon  that  basis,  if  it  were  possible,  would  not  necessarily  be 
equitable  and  fair,  yet  the  possibility  that  the  petitioner  might  have 
recouped  certain  damages  out  of  such  profits  should  be  borne  in 
mind  when  we  come  to  consider  the  principles  upon  which  an  equi- 
table settlement  should  be  made  under  the  formal  agreement. 

(&)  The  formal  agreement  for  the  planting  of  8,000  acres  of  castor 
beans  in  1918.  and  the  delivery  therefrom  or  from  purchases  made 
in  the  open  market  of  any  quantity  not  in  excess  of  500,000  bushels 
of  castor  beans,  was  never  in  terms  canceled  by  the  United  States. 
Strictly  speaking,  therefore,  and  in  a  legal  sense,  the  liability  of  the 

Digitized  by  ^OOQIC 


314  DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT. 

Government  of  the  United  States,  in  the  absence  of  any  other  con- 
siderations, would  be  limited  to  taking  such  beans  as  were  tendered 
and  delivered  under  this  contract  at  the  Dominican  ports  at  $4  per 
bushel.  But  the  case  is  not  so  simple;  there  are  several  matters  to  be 
considered  with  a  view  to  making  equitable  settlement  under  this 
formal  contract,  and  the  formal  contract  can  not  stand  alone  when 
we  come  to  consider  an  equitable  adjustment  upon  the  part  of  the 
Government  in  respect  to  the  dealings  with  petitioner  which  involve 
both  agreements:  (1)  Attention  must,  first  of  all,  be  invited  to  the 
fact  that  the  undertaking  of  the  petitioner  was  not  simply  the  pur- 
chase and  resale  of  beans,  but,  in  its  essence,  involved  the  stimulation 
by  petitioner  of  the  growth  of  a  castor-bean  crop  in  the  Dominican 
Republic  and  the  development  of  a  source  of  supply  of  this  much- 
needed  commodity  for  the  war  purposes  of  the  United  States.  (2) 
Attention  must  also  be  drawn  to  the  fact  that,  notwithstanding  the 
cost  involved  in  the  formation  of  petitioner's  organization  for  the 
carrying  on  of  the  enterprise,  and  the  expenditures  made  in  the  ex- 
tensive propaganda  for  the  stimulation  of  the  growth  of  castor  beans 
in  the  Dominican  Republic,  it  was  not  long  before  petitioner  and  the 
Government  of  the  United  States  realized  that  the  yield  from  the 
191IJ  crop  would  be  far  less  than  that  which  had  been  at  first  ex- 
pected, and  that  if  petitioner  had  been  permitted  to  fulfill  the  infor- 
mal agreement  of  October  30  for  the  delivery  of  beans  from  the  1919 
crop,  that  thereby  a  large  and  considerable  profit  might  have  been 
secured  by  which  the  expenses  incurred  in  the  formation  of  the  or- 
ganization and  in  the  propaganda  which  secured  the  crop  might 
have  been  recouped.  (3)  Finally,  we  must  give  attention  to  the  fact, 
when  we  come  to  consider  the  formal  contract,  that  the  Government 
of  the  United  States  on  November  9,  1918,  contended  that  the  new 
price  of  $4.50  per  bushel  delivered  in  the  United  States  applied  to 
petitioner's  contract;  that  the  United  States,  by  a  cablegram  of 
November  24,  renewed  the  same  contention;  and  that  finally  by  a 
cablegram  of  December  19  flatly  notified  petitioner  that  the  increased 
price  for  castor  beans  that  had  been  determined  upon  applied  only 
to  beans  in  the  United  States  and  did  not  apply  to  petitioner's  con- 
tract, and  that  petitioner  was  entitled  to  only  $3  per  bushel  at 
Dominican  ports;  and  that  petitioner  was  contending  from  the  time 
of  the  receipt  of  the  notification  of  November  9  that  he  was  entitled 
to  the  increase  in  price  fixed  for  castor  beans,  and  insisting  that  the 
increase  of  $1  per  bushel  should  be  allowed  to  him  in  the  purchases 
that  he  might  make  under  the  contract  from  outsiders  or  from  sub- 
contractors, and  was  requesting  a  definite  statement  as  to  the  price  to 
be  paid  for  castor  beans  in  the  Dominican  Republic,  and  at  the  same 
time  repeatedly  stating  that  the  failure  of  the  Government  of  the 
United  States  to  give  him  definite  information  in  respect  to  that 
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matter  was  resulting  and  would  result  in  serious  losses  to  himself  in 
preventing  him  from  purchasing  beans  at  the  increased  price  to  which 
he  was  entitled  under  the  contract. 

4.  In  consideration  of  these  facts  and  in  viewing  the  agreements 
and  arrangements  between  the  petitioner  and  the  IJnited  States  as  a 
whole,  this  Board  is  of  the  opinion  that  equity  and  fair  dealing  calls 
for  a  settlement  with  the  petitioner  under  the  formal  contract  for 
the  planting  and  delivery  of  beans  in  1918  upon  the  same  principles 
of  reimbursement  and  compensation  as  those  heretofore  announced 
with  respect  to  settlement  under  the  informal  contract  for  the  de- 
livery of  beans  in  1919.  Such  settlement  should,  of  course,  involve 
payment  by  the  Government  to  the  petitioner  for  all  beans  delivered 
by  the  petitioner  to  the  United  States  at  the  rate  of  $4  per  bushel 
in  petitioner's  warehouses  in  Dominican  ports. 

5.  Having  determined  certain  general  equitable  principles  upon 
which  the  two  agreements  between  the  petitioner  and  the  United 
States  are  to  be  settled,  we  come  to  the  question  as  to  the  terms  upon 
which  it  may  be  said  that  such  settlement  is  in  the  interest  of  the 
United  States.  Where  reimbursement  and  compensation  form  the 
basis  of  settlement,  as  in  this  case,  it  is  manifestly  impossible  either 
to  make  an  equitable  settlement  or  to  settle  upon  terms  that  may 
be  said  to  be  in  the  interests  of  the  United  States  unless  the  best 
available  information  is  secured  upon  which  it  may  be  determined 
what  reimbursement  should  be  mada  ox*  what  compensation  should 
be  allowed.  In  thfs  case  no  list  of  subcontractors  has  been  filed 
giving  any  information  as  to  obligations  assumed  in  that  respect, 
no  account  of  petitioner's  own  expenditures,  and  no  data  upon 
which  there  may  be  a  reasonable  calculation  of  expenses  or  determina- 
tion of  the  value  of  compensation,  although  it  is  indicated  in  the 
record  that  petitioner's  own  books  of  account  may  be  made  available 
for  inspection  and  the  liability  to  subcontractors  may  be  established 
by  further  investigation.  In  these  circumstances  this  Board  is  of 
the  opinion  that  a  fair  and  equitable  settlement  upon  terms  that 
may  be  said  to  be  in  the  interest  of  the  United  States  can  not  be 
made  unless  and  until  all  available  evidence  and  information  in 
respect  to  expenditures  incurred  or  commitments  made  upon  the  faith 
of  the  two  agreements  shall  have  been  furnished  this  Board  for 
its  consideration.  This  Board  can  not  say  that  the  Government  of 
the  United  States  made  any  agreement  with  petitioner  which  should 
be  applied  in  such  settlement  to  restrict  to  petitioner  import  licenses 
upon  shipments  of  castor  beans  from  the  Dominican  Republic  to 
the  United  States.  The  matter  of  the  protection  of  the  rights  and 
interests  of  subcontractors  need  not  now  be  discussed,  but  will  be 
reserved  for  future  consideration  by  this  Board. 
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DISPOSITION. 

1.  A  copy  of  this  decision  will  be  furnished  the  petitioner  or  his 
counsel,  with  a  view  to  the  submission  by  him  of  such  evidence  as 
is  called  for,  and  this  cause  will  remain  open  for  such  further 
action  as  may  be  just  and  equitable  and  in  the  interest  of  the  United 
States. 

Col.  Delafield  and  Maj.  Farr  concurring. 


Digitized  by 


Google 


June  15, 1920. 
Case  No.  43. 

In  re  CLAIM  OF  BUBDETT  ICANTTFACTTTBIHG  CO.   (BBHEABINQ). 

1.  PITBCHASE    OF    MATEBIAL  —  LOSS    STJSTAINEI)  —  BEIHBTJBSEKEKT.^ 

Where  claimant  was  induced  by  oi&cers  of  the  Government  to  purchase 
500,000  pounds  of  yam  for  the  purpose  of  manufacturing  400,000  mop 
heads  for  the  Government,  and  where  the  claimant  was  ^ven  a  contract 
for  only  288,000  mop  heads,  the  Government  is  obliirated  under  the  act 
of  March  2,  1919,  to  reimburse  claimant  the  loss  sustained  by  reason  of 
such  purchase. 

2.  CLAIM  AND  DECISION.— This  claim  for  «11,976.S1  arises  under  the  act 

of  March  2,  1919,  and  is  presented  upon  the  theory  that  the  Govern- 
ment is  obligated  to  reimburse  claimant  the  loss  sustained  in  the  pur- 
chase of  the  yarn.    Held,  claimant  is  entitled  to  relief. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

STATEMENT  OF  THE  CLAIM. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Slipply  Circular  No.  17,  1919,  for  $11,976.61,  by  reason  of 
agreements  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  history  of  this  claim  may  be  briefly  summarized. 

On  June  2,  1919,  after  a  hearing,  a  decision  was  rendered  denying 
the  claimant  relief.  It  is  found  in  Volume  I  of  the  decisions  of  the 
Board  of  Contract  Adjustment,  page  113.  An  application  for  a  re- 
hearing was  denied. 

An  appeal  was  taken  to  the  Secretary  of  War.  The  claim  was 
referred  to  Maj.  Gen.  F.  J.  Keman,  who  made  a  report  recommend- 
ing that  the  doubts  in  the  case  be  removed  in  favor  of  the  claimant 
company.  The  claim  was- then  referred  to  Hon.  Benedict  Crowell, 
Assistant  Secretary  of  War,  for  decision. 

3.  Mr.  Crowell  determines  that  as  to  the  matter  of  the  authority 
of  Mr.  W.  B.  Mitchell,  "he  was  clearly  an  officer  acting  under  au- 
thority of  the  Secretary  of  War  within  the  meaning  of  the  Dent 
Act."  The  question  of  Mr.  Mitchell's  authority  is  therefore  resolved 
in  the  claimant's  favor.    Mr.  Crowell's  decision  is — 

"  In  order  to  fully  carry  out  the  purpose  of  the  act  of  March  2, 
1919,  it  is  in  my  opinion  necessary  that  this  claimant  be  granted  a 
rehearing,  so  that  further  testimony  may  be  secured  as  to  whether 
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or  not  the  negotiating  officer  induced  claimant  to  purchase  500,000 
pounds  of  yarn.  It  is  perhaps  unnecessary  to  say  that  it  is  not 
sufficient  to  ask  the  officer  whether  he  '  authorized '  the  purchase  of 
the  yarn.  The  question  whether  the  officer,  by  words  or  acts,  induced 
her  to  buy  the  yarn  under  such  circumstances  as  to  constitute  a  con- 
tract, express  or  implied,  that  the  Government  would  take  it,  is  to 
be  determined  by  the  Board  after  finding  out  as  exactly  as  possible 
just  what  occurred  at  the  conference  on  September  13. 

"All  papers  in  this  case  are  herewith  returned  to  the  Board  of  Con- 
tract Adjustment,  with  instructions  to  vacate  the  findings  of  fact 
and  decision  heretofore  entered  in  this  matter  and  to  take  further 
proceedings  in  accordance  with  the  foregoing  memorandum." 

DECISION. 

1.  Such  facts  as  are  necessary  for  a  decision  will  be  stated  under 
this  heading. 

The  claim  as  heard  de  novo  on  March  24, 1920,  and  the  claimant's 
witnesses  testified  at  length.  Mr.  W.  B.  Mitchell  w^as  unable  to  be 
present  on  that  date  and  the  hearing  was  continued  to  April  22, 
1920,  when  Mr.  Mitchell  was  present  and  was  cross-examined  by 
claimant's  counsel. 

2.  The  claimant  is  a  corporation  located  at  Kansas  City,  Mo.,  Its 
president  is  Mrs.  M.  G.  Tomlinson,  who  acted  throughout  as  the 
representative  of  the  claimant  company. 

3.  The  opening  fact  is  a  telegram  to  the  claimant  from  Washing- 
ton, dated  September  4, 1918,  which  is  quoted : 

"  Wire  quotation  400,000  cotton  mop  heads,  same  as  mops  made  by 
Massasoit  Manufacturing  Co.,  Fall  River,  Mass.,  their  trade  name 
Daisy,  weight  of  mop  heads  16  ounces  each. 

"(Signed)  Wood, 

"  Per  Graham." 

4.  Mrs.  Tomlinson  came  to  Washington  on  September  8  and  on 
September  9  called  on  Mr.  Graham,  who  introduced  her  to  Mr.  W.  B. 
Mitchell,  to  whom  was  intrusted  the  buying  of  mops.  He  had  a 
requisition  for  400,000  mops,  which  Ke  showed  Mrs.  Tomlinson.  On 
that  day  Mrs.  Tomlinson  produced  her  samples  and  some  letters  of 
assurance  as  to  her  financial  position.  She  stated  that  claimant's 
present  capacity  was  30,000  mop  heads  per  month  and  that  she  had 
facilities  either  available  or  that  could  be  secured  at  once  which 
would  increase  the  capacity  to  50,000  mop  heads  per  month. 

Mr.  Mitchell  told  her  that  there  was  very  great  difficulty  in  obtain- 
ing material  as  all  the  cotton  linters  had  been  already  bought  up. 
She  answered  that  her  mops  were  made  of  cotton  waste  and  that  she 
thought  she  could  find  a  supply.  He  told  her  that  he  would  be 
"  tickled  to  death  "  to  have  her  handle  the  contract  and  that  .she 
should  go  out  and  see  what  she  could  do. 
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She  immediately  made  inquiries  from  a  number  of  concerns  and 
found  that  C.  M.  Plowman  &  Co.,  of  Philadelphia,  represented  by 
Claude  M.  Plowman,  its  president  and  treasurer,  was  the  agent  for 
the  Planters  Chemical  &  Oil  Co.,  which  owned  a  mill  in  Alabama 
which  could  make  the  requisite  amount  of  yam. 

The  price  for  the  yarn  which  was  first  named  was  50  cents  a  pound, 
but  later  Mrs.  Tomlinson  and  Mr.  Plowman  agreed  on  a  price  of 
27  cents  for  4-ply  yarn  and  25  cents  for  20-ply  yarn.  After  much 
discussion  Mr.  Mitchell  and  Mrs.  Tomlinson  agreed  on  35  cents 
as  the  price  for  the  4-ply  mop  heads  weighing  20  ounces  each.  Mrs.- 
Tomlinson  testified  that  they  agreed  to  a  price  of  30  cents  on  the 
20-ply  mop  heads,  although  it  was  not  decided  whether  the  weight 
should  be  16  or  20  ounces. 

Theagreement  as  to  prices  was  reached  on  September  13,  1918. 

Up  to  this  point  there  is  no  important  conflict  in  the  testimony  of 
the  two  witnesses. 

5.  Mrs.  Tomlinson  testifies  that  on  September  13  the  prices  were 
fixed  and  that  she  told  Mr,  Mitchell  that  she  had  found  a  reliable 
mill  which  would  furnish  her  with  the  necessary  500,000  pounds  of 
yam,  and  that  Mr.  Mitchell  told  her  to  wire  the  factory  to  go  ahead 
with  work  on  the  4-ply  yarn  that  we  had  on  hand  there,  amounting 
to  about  4,000  pounds.    Quoting  now  from  her  testimony : 

"He  said  that  he  didn't  know  or  had  not  decided  what  size  and 
as  soon  as  he  decided  on  the  size  he  would  let  it  come  through,  but 
he  told  me  again  to  wire  the  factory  on  the  4-ply,  and  then  he  told 
me,  '  go  and  get  covered.'  In  talking  about  the  yarn  and  getting  it 
he  said  'go  and  get  covered,'  and  then  I  asked  him,  because  he 
hesitated  about  that  16-ounce  or  the  20-ounce — and  I  said, '  How  much 
shall  I  get? '  and  he  said,  *  Buy  all  you  can  get.' " 

A  call  for  an  additional  100,000  mops  was  mentioned.  Mrs. 
Tomlinson  was  told  to  make  three  separate  bids  and  to  state  posi- 
tively when  the  first  delivery  could  be  made.    This  was  done. 

6.  Mrs.  Tomlinson  went  to  her  hotel,  called  up  Mr.  Plowman  at 
Philadelphia  and  gave  him  a  definite  order  for  500,000  pounds  of 
yarn,  4-ply  at  27  cents,  and  20-ply  at  25  cents. 

On  September  13,  1918,  Mr.  Plowman  wrote  the  claimant  the 
following  letter : 

"(Codes:  Lieber's  &  A.  B.  C,  5th  ed.  Shepperson's  Cotton  Ed., 
1878.) 

"  Philadelphia,  Pa., 
"  160  Chestnut  Street^  September  IS,  1918. 

"Bttrdbtt  Manufagturing  Co., 

"  Kansas  City,  Mo, 
"Gentlemen:  Confirming   phone   conversation  with  your  Mrs. 
Tomlinson  at  the  Kaleigh  Hotel,  Washington,  to-day  we  have  wired 
our  mill  to  book  your  order  for  500,000  pounds  oi  mop  yarn,  the 
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4-ply  at  27  cents,  and  the  20-ply  at  25  cents,  quality  as  per  sample 
suDmitted  to  Wasliington.  The  mill  can  ship  about  30,000  pounds 
monthly  beginning  promptly,  and  later  on  increase  it  to  50,000 
pounds  monthly.  The  terms  are  f.  o.  b.  Talladega,  Ala.,  freight 
collect,  net  cash  30  days  from  date  of  shipment.  Your  Mrs.  Tomlm- 
son  is  to  mail  us  details  of  the  order  from  Washington  to-day. 
"  Yours,  very  truly, 

"  C.  M.  Plowman  &  Co., 
"Per  C.  M.  Plowman. 
"CMP/Ls." 

On  September  13,  1918,  the  claimant  wrote  Mr.  Plowman  as 
follows : 

"  SEPTE3IBER  13,  1918. 

"  C.  M.  Plowman  &  Co., 

''106  Chestnut  Street,  PUladelfUa,  Pa, 

"(Attention  Mr.  C.  M.  Plowman.) 

"Gentlemen:  Confirming  telephone  conversation  with  your  Mr. 
Plowman,  beg  to  advise  you  may  enter  our  order  for  500,000  pounds 
cotton  yam,  to  be  divided  somewhat  equally  in  the  4-ply  and  the 
20-ply,  as  per  samples  submitted.  The  20-ply  at  25  cents  f.  o.  b. 
shipping  point,  and  the  4-ply  27  cents  f .  o.  b.  shipping  point.  We 
desire  this  4-ply  put  in  coils  of  about  60  ends,  and  the  20-ply  about 
30  or  36  end  coils.  When  we  get  started  on  this  Government  con- 
tract we  can  tell  more  definitely  as  to  ends  in  each  coil  which  will 
work  to  best  advantage  as  to  their  specified  size  mop  head.  This  is  a 
matter  of  minor  importance,  and  we  are  sure  mill  will  agree  to 
accommodate  us  as  to  a  few  strands  more  or  less  per  coil. 

"It  is  understood  mill  will  guarantee  to  ship  30,000  pounds  per 
month  at  once,  and  will,  upon  further  notice  from  us,  increase  to 
50,000  pounds  monthly,  or,  m  other  words,  when  we  learn  definitely 
the  Government's  needs. 

"We  believe  the  mill  had  best  start  first  on  4-ply  until  we  can 
tell  more  definitely  just  the  amount  of  each  we  must  have  per  month. 
We  will  advise  more  definitely  when  we  get  our  exact  specifications. 

"  Thanking  you  for  attending  to  this  for  us,  we  are, 
"  Yours,  very  truly, 

"BuRDETT  Manufacturing  Co., 
"  By ,  President?' 

"(Address:  6100  Independence  Road,  Kansas  City,  Mo.)" 

7.  Her  testimony  as  to  the  interview  on  September  14  is  quoted : 

"  Then  the  next  day  I  prepared  the  bid ;  I  went  down  to  the  Treas- 
ury Building  and  Mr.  Marks  let  me  have  one  of  his  stenographers 
there  to  prepare  my  bids,  and  then  I  brought  them  over  to  Mr. 
Mitchell  and  gave  them  to  him  and  I  told  him  I  had  bought  the 
600,000  pounds  and  that  the  mill  could  furnish  it,  as  he  had  told  me 
to,  and  1  asked  him  to  look  over  the  bids  and  see  if  they  were  all 
right,  and  he  looked  over  them  and  said  they  were  all  right,  and 
that  he  would  put  it  through  in  a  few  days,  as  soon  as  he  decided 
on  the  20-ply — ^the  size  he  wanted  on  the  20-ply." 

8.  Mrs.  Tomlinson  went  to  New  York  on  September  14  and  came 
back  to  Washington  on  September  18.    On  September  19  she  called 
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on  Mr.  Mitchell  and  asked  him  if  her  contract  was  ready,  and  "  he 
said  '  Xo,'  that  it  was  not,  and  he  would  put  it  through  in  a  few  days, 
and  he  thought  he  would  give  it  all  to  me.  I  felt  when  he  said  that  to 
me  that  he  referred  to  this  other  100,000  mops."  She  left  on  the  same 
day  for  Kansas  City  and  did  not  come  to  Washington  again  until 
February,  1919. 

9.  On  September  26, 1918,  Mrs.  Tomlinson  sent  Mr.  Mitchell  a  tele- 
gram asking  leave  to  use  requisition  numbers  to  obtain  quicK  delivery 
on  raw  materials,  and  stating :  "As  per  your  instructions,  wired  fac- 
tory and  we  are  rushing  out  20-ounce  4-ply  cotton  mop  heads." 

On  October  2,  1918,  Mrs.  Tomlinson  wrote  Mr.  Mitchell,  quoting 
the  September  26  telegram,  reporting  the  installation  of  new  sewing 
machines  and  requesting  a  Government  order  number. 

On  October  7, 1918,  she  sent  another  telegram  asking  for  informa- 
tion and  contract  number. 

No  answer  having  been  received  to  any  of  these  messages,  Mrs. 
Tomlinson,  on  October  11.  1918,  wrote  to  Mr.  William  A.  Graham, 
Chief  of  the  Hardware  and  Metals  Division,  asking  for  shipping  in- 
structions and  information,  and  stating  that  she  had  found  a  mill  to 
make  mop  yams,  with  which  she  had  contracted  for  500,000  pounds 
of  yam,  and  also  that  the  new  machinery  *'  to  double  our  output  as 
promised  "  had  been  installed. 

On  October  18,  1918,  Mr.  Mitchell  wrote  in  reply  to  the  letter  of 
October  11 : 

"  Order  for  4-ply  20-ounce  mop  heads  has  been  issued  to  your  firm 
and  should  be  received  by  you  at  an  early  date.  You  will  then  be  at 
liberty  to  go  ahead  on  receipt  of  same." 

On  October  22,  1918,  Mr.  Mitchell  wrote  the  claimant  as  follows: 

"  1.  Beference  is  made  to  your  letter  of  October  2. 

"2.  Contract  numbers  can  be  secured  by  you  on  receipt  of  award 
for  288,000  mop  heads,  which  you  will  secure  through  the  regular 
channels  of  this  division  in  due  time." 

10.  Mi-s.  Tomlinson  stated  that  the  letter  of  October  22  contained 
the  first  mention  of  the  figures  '•  288,000."  She  had  never  heard  be- 
fore of  a  proposed  contract  or  order  for  that  number.  She  thought 
that  the  order  of  288,000  mops  was  a  part  only  of  the  larger  oral 
contract  that  had  been  entered  into  with  Mr.  Mitchell. 

11.  In  February,  1919,  Mrs.  Tomlinson  came  to  Washington,  saw 
Mr.  Mitchell,  and  testifies  to  the  following  conversation : 

"  Mr.  Mitchell,  you  know  that  you  told  me  to  buy  that  cotton.  He 
said,  '  Yes;  but  I  did  not  know  that  the  war  was  going  to  end,  and 
you  did  not  either.' " 

12.  Mr.  Plowman  testified,  in  corroboration  of  Mrs.  Tomlinson, 
that  after  some  preliminary  negotiations  he  quoted  her  a  price  of 
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27  cents  on  4-ply  yarn  and  25  cents  on  20-ply,  to  be  manufactured 
by  the  Planters'  Chemical  &  Oil  Co.,  of  Talladega,  Ala.,  for  whom 
he  was  acting ;  that  the  inquiry  was  first  for  400,000  pounds,  which 
was  increased  to  500,000  pounds  when  it  was  decided  that  tlie  mop 
heads  should  w^eigh  20  ounces  instead  of  IG  ounce^j,  and  that  ilrs. 
Tomlinson  gave  him  a  definite  order  for  500,000  pounds  over  the 
telephone  and  confirmed  the  order  in  writing  on  the  same  day. 
He  immediately  notified  the  Planters'  Co.,  which  at  once  made 
arrangements  for  new  machinery  and  for  a  supply  of  cotton  w^aste. 

This  portion  of  the  claim  was  confirmed  also  by  the  testimony  of 
Mr.  E.  L.  Goolsby,  secretarv  and  treasurer  of  the  Planters'  Chemical 
&  Oil  Co. 

Mr.  Samuel  H.  Marks  testified  that  Mrs.  Tomlinson  told  him  on 
September  13,  1918,  that  she  had  landed  a  contract  involving  500,000 
pounds  of  yarn,  and  that  he  helped  her  on  September  13  and  14  in 
writing  letters  to  Plowman  &  Co.  and  to  Mr.  Mitchell. 

13.  Mr.  Mitchell  testified  that  on  August  16, 1918,  he  had  a  requisi- 
tion for  400,000  mops ;  that  his  total  purchases  of  mops  amounted  to 
about  one  and  one-half  million ;  that  in  August  and  September,  1918, 
there  was  more  or  less  trouble  gathering  together  cotton  and  in  get- 
ting mops ;  and  that  the  Massasoit  Mills  and  other  mop  makers  were 
getting  slow  on  deliveries,  and  "I  began  hustling  around  to  look 
after  a  concern  which  could  take  care  of  a  contract  for  400,000  mops.'^ 
He  caused  the  telegram  of  September  4, 1918,  to  be  sent  to  the  claim- 
ant and  other  concerns  inviting  them  to  bid  on  400,000  mops.  He 
told  Mrs.  Tomlinson  that  there  was  difficulty  in  getting  the  materials 
for  the  making  of  mop  heads,  and  that  she  went  out  to  see  what 
arrangement  she  could  make  for  getting  enough  material  of  the  kind 
required  and  that  she  reported  that  she  had  found  a  source  from 
which  she  could  get  enough  material  for  the  manufacture  of  the 
400,000  mop  heads  which  he  required,  and  that  the  price  was  settled 
between  them. 

The  transcript  of  his  evidence  is  as  follows  : 

"  Mr.  Mitchell.  She  did  not  tell  tlie  name  of  the  mill.  She  sim- 
ply said  she  had  found  the  mill  that  could  supply  all  the  yarn  she 
wanted. 

"  Mr.  Eaton.  When  she  told  you  that,  what  did  you  say  to  her? 

"  Mr.  Mitchell.  I  said, '  Well,  the  war  is  still  going  on;  we  prob- 
ably can  buy  mops  later  on;  but  that  is  all  we  want  for  the  time 
being.'  I  divided  them  up  and  gave  112,000  to  Massasoit  and  288,000 
to  Mrs.  Tomlinson. 

"  Mr.  Eaton.  Did  you  say  anything  to  Mrs.  Tomlinson,  when  she 
told  you  she  had  made  arrangements  by  which  she  could  secure  the 
material,  as  to  how  many  mops  she  was  going  to  have  an  award  for? 

"Mr.  Mitchell.  Yes;  I  mentioned  to  her  that  she  would  get 
288,000,  and  that  I  had  given  112,000  to  Massasoit  at  that  time. 
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"  Mr.  Eaton.  Did  you  say  to  her  in  that  connection  anything  about 
taking  steps  to  be  assured  of  the  material? 

"Mr.  Mitchell.  No;  1  did  not  go  into  that  detail,  because  I  had 
confidence  in  the  Burdett  Manufacturing  Co.  I  had  looked  them  up 
and  found  they  were  reliable  people  and  there  would  be  no  difficulty 
in  getting  the  288,000 ;  that  we  would  get  that ;  but  I  did  not  believe 
that  the  mill  had  the  capacity  at  the  time  for  400,000,  and  it  never 
was  mv  intention  to  place  all  of  it  with  them.  The  conversation 
never  loUowed  along  that  line  with  Mrs.  Tomlinson. 

"  Mr.  Adkins.  And  before  the  21st  you  are  confident  you  did  not 
say  anything  to  her  about  the  number  of  mops  she  would  get  ? 

"  Mr.  Mitchell.  No. 

"Mr.  Adkins.  Had  you  told  her  before  the  21st  of  September 
that  you  would  give  her  a  contract  for  any  portion? 

"  Mr.  Mitchell.  I  told  her  she  would  get  consideration  on  the  con- 
tract; that  we  would  consider  her  favorably  in  the  matter;  and  I 
had  thought  up  to  that  time  of  giving  her  the  full  amount. 

"  Mr.  j&KiNS.  Up  to  what  time  ? 

"Mr.  Mitchell.  Up  to  the  time  of  our  recommendation  for  an 
award,  and  then  I  got  to  thinking  it  over  and  going  over  it  with  my 
assistant,  and  so  on,  and  I  said  it  is  too  far  away,  and  we  will  stick 
to  Fall  Kiver  and  have  a  portion  of  it  done  at  the  Massasoit  Mills ; 
and  they  had  their  man  come  down  to  see  me,  and  they  talked  about 
having  two  additional  machines. 

"  Mr.  Mitchell.  I  said, '  Well,  there  will  be  lots  of  mops  coming 
through ;  there  will  be  a  raft  of  them  that  are  going  to  be  used. 

"  M&.  Adkins.  You  mean  you  did  not  discourage  her  about  buying 
material? 

"Mr.  Mitchell.  No;  I  did  not.  I  did  not  discourage  anybody 
about  buying  materials;  we  had  too  much  trouble  getting  mer- 
chandise. 

"  Mr.  Adkins.  On  the  contrary,  you  rather  encouraged  her? 

"Mr.  Mitchell.  I  would  say  that.  She  anticipated  and  pur- 
chased in  anticipation  of  selling  more  mops  to  the  Government, 
which  we  probably  would  have  had  to  buy  if  the  armistice  had  not 
been  signed. 

"Mr.  Adkins.  You  fully  expected  at  that  time  to  have  to  buy  hun- 
dreds of  thousands  more  mops,  did  you  not? 

"Mr.  Mitchell.  If  the  war  kept  up,  there  was  nothing  else  to 
expect  but  that. 

"  Mr.  Adkins.  And  j^ou  thought,  in  your  own  mind,  she  would  be 
perfectly  safe  in  buving  all  the  materials  she  could,  did  you  not? 

"  Mr.  'Mitchell.  1  don't  know.  I  don't  know  that  I  gave  her  any 
encouragement  for  those  further  than  the  natural  conversation  of  the 
trade  between  buyer  and  seller.  I  would  have  been  tickled  to  death 
if  she  had  had  this  cotton  on  hand  long  before  she  did.  She  did  a 
lot  of  hustling  about  and  was  down  here  three  or  four  times. 

"  Mr.  Adkins.  Did  you  tell  her  you  would  be  tickled  to  death  if 
she  had  material  ready  to  make  mops? 

"  Mr.  Mitchell.  No  ;  I  do  not  thmk  so. 
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"  Mr.  Adkins.  I  think  she  used  that  expression,  that  in  your  dis- 
cussion you  said  you  would  be  tickled  to  death  if  she  coulS  get  the 
material  on  hand  for  the  contract. 

"  Mr.  Mitchell.  We  would  have  been ;  there  would  have  been  no 
objection  to  that. 

"Mr.  Adkins.  There  was  no  objection  to  telling  her? 

"  Mr.  Mitchell.  It  might  be  if  she  would  take  that  for  encourage- 
ment. She  was  anxious  for  business,  and  she  knew  she  had  got  to 
have  the  capacity  for  turning  out  mops  and  facilities  and  increasing 
production,  but  that  was  not  on  my  say  so." 

14.  The  bids  for  the  mops  were  tabulated  by  Mr.  Mitchell.  The 
prices  ranged  from  31  cents  for  a  rag  cotton  mop,  which  was  char- 
acterized by  him  as  "  not  suitable  quality,  poor,"  to  a  maximum  of 
78  cents.  He  made  the  following  note  on  the  tabulation  against  the 
claimant's  bid,  which  is  dated  September  21,  1918 : 

"A  much  better  mop  than  Massasoit,  firmer  cotton,  more  absorbent, 
and  worth  much  more  than  1  cent  difference;  288,000  all  they  can 
take  care  of;  112,000  balance  placed  with  Massasoit  Manufacturing 
Co.,  at  cost  of  34  cents." 

15.  There  are  two  issues  of  importance  on  which  the  testimony  of 
Mr.  Mitchell  and  Mrs.  Tomlinson  is  not  in  accord. 

Mrs.  Tomlinson  states  that  Mr.  Mitchell  told  her  to  "  get  covered 
on  the  material  "  and  on  all  she  could  get.  Mr.  Mitchell  denies  hav- 
ing made  such  a  statement. 

Mr.  Mitchell  states  that  he  told  Mrs.  Tomlinson  in  an  interview  in 
Washington  after  September  21  that  she  had  been  awarded  a  contract 
for  288,000  mop  heads.  Mrs.  Tomlinson  denies  that  any  such  state- 
ment was  made  to  her  and  testifies  that  she  left  Washington  on  Sep- 
tember 19  and  was  not  there  again  until  February,  1919. 

16.  We  are  satisfied  that  Mr.  Mitchell  did  not  inform  Mrs.  Tomlin- 
son while  she  was  in  Washington  that  the  400,000  order  was  to  be 
divided  and  that  she  was  to  have  a  contract  for  288,000  mops  only. 

An  illuminating  bit  of  evidence  is  a  dociunent  sent  by  the  Medical 
Corps  to  the  Quartermaster  Corps  dated  September  17, 1918,  contain- 
ing shipping  instructions  for  the  mops  and  directing  that  288,000 
should  be  shipped  to  Port  Newark,  X.  J.,  and  112,000  to  medical  sup- 
ply depot,  New  York. 

The  reason  for  dividing  the  order  for  mops  is  found  in  these  in- 
structions from  the  Medical  Corps.  Mr.  Mitchell  testified  to  that 
effect  at  the  first  hearing.  He  could  not  have  told  Mrs.  Tomlinson  of 
any  such  division  until  after  September  17,  1918.  He  states  with 
positiveness  that  he  did  not  inform  her  of  the  number  of  mops  that 
were  to  be  awarded  her  until  after  September  21,  which  is  the  date 
of  his  recommendation  of  awards.  We  are  convinced  that  Mrs.  Tom- 
linson has  stated  accurately  the  date  of  her  leaving  Washington,  and 
that  she  left  on  September  19. 
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It  is  not  surprising  that  Mr.  Mitchell  should  be  mistaken  on  this 
matter  or  that  his  recollection  of  dates  and  the  sequence  of  events  in 
the  midst  of  his  multitudinous  duties  should  not  be  as  dependable  as 
that  of  Mrs.  Tomlinson. 

We  find  the  fact  to  be  that  no  contract  for  a  less  number  of  mops 
than  400,000  was  suggested  to  the  claimant  until  the  receipt  of  the 
letter  of  October  22,  1918,  from  Mr.  Mitchell. 

17.  For  reasons  similar  to  those  stated  we  have  reached  the  con- 
clusion that  Mrs.  Tomlinson  ordered  500,000  pounds  of  yarn  in 
obedience  to  the  directions  of  Mr.  Mitchell  on  September  13,  1918, 
to  "  go  and  get  covered.''  On  that  date  Mr.  Mitchell  had  not  learned 
that  the  shipping  instructions  would  call  for  the  delivery  of  288,000 
mops  at  Newark  and  112,000  at  New  York.  The  discussion  from 
the  time  that  the  claimant  was  asked  to  bid  on  400,000  mops  was 
confined  to  a  contract  for  that  number.  Mr.  Mitchell  testifies  that 
up  to  September  21  he  had  thought  of  "  giving  her  the  full  amount." 
It  was  on  that  day  that  he  changed  his  mind  and  determined  to  divide 
the  contract  between  the  claimant  and  the  Massasoit  Mills.  It  is 
probable  that  he  had  forgotten  that  he  had  told  Mrs.  Tomlinson  on 
September  13  to  get  covered  on  enough  yam  to  take  care  of  the 
entire  requisition. 

18.  There  can  be  no  doubt  that  Mrs.  Tomlinson  ordered  500,000 
pounds  of  yarn  on  September  13,  1918,  from  C.  M.  Plowman  &  Co., 
both  over  the  telephone  and  by  letter,  or  that  the  mill  received  an 
order  for  the  same  amount.  Both  Mr.  Plowman  and  Mr.  Goolsby 
testified  to  that  effect,  and  the  letters  are  in  evidence.  That  Mrs. 
Tomlinson  was  acting  in  good  faith  in  ordering  enough  yam  for 
400,000  mops  is  shown  by  the  testimony  of  Mr.  Marks. 

The  suggestion  that  she  was  taking  a  chance  of  getting  additional 
contracts  when  she  ordered  500^000  pounds  of  yam  is  not  supported 
by  evidence.  On  the  contrary,  the  testimony  and  the  record  are 
convincing  that  she  intended  to  order  just  that  amount  of  yarn  that 
would  enable  the  claimant  to  perform  a  contract  for  400,000  mops, 
which  she  believed  had  been  definitely  though  informally  entered 
into. 

It  is  no  more  than  likely  that  a  woman,  the  president  of  a  small 
corporation,  coming  to  Washington  for  no  other  purpose  than  to 
bid  on  and  obtain  a  contract  for  mop  heads,  should  remember  with 
exactness  the  order  and  the  details  of  the  conversations  betv^en 
herself  and  the  Government  buyer.  He  had  hundreds  of  other  mat- 
ters in  hand.    She  had  but  this  one. 

He  stated  that  the  mills  that  had  been  making  mops  were  slow  in 
their  deliveries ;  that  there  was  a  shortage  of  material  and  difficulty 
in  obtaining  it;  and  that  he  was  pleased  to  learn  that  the  claimant 
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had  secured  a  reliable  source  of  supply.  It  may  be  that  he  went 
further  than  he  intended  to  go  in  committing  the  Government,  but 
no  other  conclusion  can  fairly  be  reached  on  the  whole  record  than 
that  Mrs.  Tomlinson  purchased  500,000  pounds  of  yarn  in  reliance 
on  the  statements  of  Mr.  Mitchell  and  that  she  was  justified  in  that 
reliance. 

Relief  should  be  given  the  claimant  for  the  losses  suflFered  by 
reason  of  its  purchase  of  yarn  for  a  400,000-mop  contract  so  far  as  it 
is  in  excess  of  that  required  for  a  288,000-mop  contract. 

19.  The  claimant  should  be  reimbursed  in  respect  to  the  amount 
owed  by  her  to  C.  M.  Plowman  &  Co.,  her  subcontractor.  The 
evidence  is  that  all  of  the  500,000  pounds  were  delivered  except 
71,166  pounds.  The  loss  claimed  by  the  subcontractor  is  $5,269.61. 
This  includes  the  cliaim  of  Plowman  &  Co.  against  the  claimant  and 
the  claim  of  Planters  Chemical  &  Oil  Co.  against  Plowman  &  Co. 

The  amount  of  the  claimant's  loss  has  been  largely  reduced  since 
the  earlier  hearing.  It  is  now  presented  in  the  form  of  two  state- 
ments based  on  different  methods  of  determining  losses.  In  one  the 
loss  is  estimated  at  $6,927  and  in  the  other  at  $6,707.  The  claimant 
ha€  used  some  of  the  yam  in  its  business.  It  alleges  that  it  now  has 
on  hand  30,000  pounds  of  yarn,  for  which  it  paid  27  cents  a  pound, 
the  market  price  of  which  is  about  15  or  17  cents. 

The  amount  to  be  paid  the  claimant  corporation  should  be  de- 
termined in  accordance  with  the  provisions  of  the  supply  circulars 
of  the  War  Department. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17.  Purchase. 
Storage  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Tanner  concurring. 
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Juke  15,  1920. 
Case  No.  2622. 

In  re  CLAIK  OF  ALVOBD  &  SWIFT. 

1.  DIRECTION  TO  OB.DEB.  KATEKIALS. — The  proposal  of  a  contractor  and  its 

acceptance  by  the  Government,  together  with  a  direction  to  order  neces- 
sary materials  and  to  prepare  to  execute  the  work,  constitute  an  agree- 
ment within  the  meaning  of  the  act  of  Xarch  2,  1919. 

2.  PROFIT. — In  an  adjustment  under  the  act  of  Karch  2,  1919,  a  claimant  is 

not  entitled  to  any  profit. 

3.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  $816.70, 

based  upon  an  informal  contract  for  the  lowering  of  a  boiler  front, 
grate,  etc.    Held,  claimant  is  entitled  to  relief. 

Maj.  O'Neill  writing  the  opinion  of  the  board. 

FINDINGS    OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2,  1919.  Statement 
of  claim,  Form  B  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  17, 1919,  for  $816.70,  by  reason  of  an  agree- 
ment alleged  to  have  been  entered  into  between  the  claimant  and  the 
United  States. 

2.  In  August,  1918,  the  claimant  submitted  to  Mr.  Frederick  C. 
Wales,  then  manager  of  the  Planning  Division  of  the  Gas  Defense 
Plant,  Chemical  Warfare  Service  at  Long  Island  City,  N.  Y.,  a  pro- 
posal to  do  the  following  work  in  connection  with  the  heating  plant 
at  Long  Island  City  for  the  sum  of  $6,735 : 

"  Lower  boiler  front,  grates,  steel  construction  for  extension  fur- 
nace, brick  work  for  boiler  and  extension  furnace  from  floor  line, 
Diamond  sootv  blowers,  smoke  connection  from  boiler  to  the  present 
smoke  flue,  pipe  connection  from  boiler  to  present  outlets  on  main 
and  auxiliarv  main;  also  all  necessary  pipe  to  connect  the  boiler  to 
the  present  blow  off  and  feed  lines;  all  necessary  fittings,  flanges, 
nipples,  gaskets,  bolts,  hangers,  and  valves  for  these  connections, 
automatic  stop  valve,  vigilant  feed  water  controller,  all  necessiiry 
covering  on  new  piping  and  repairs  to  covering  disturbed  on  the  old 
piping :  also  covering  of  the  new  smoke  connection." 

Pending  the  issue  of  formal  contra(*t  the  claimant  was  directed  by 
Mr.  Wales  to  **  order  the  necessary  materials  and  prepare  to  execute 
the  work." 
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3.  The  armistice  intervening,  the  work  was  never  commenced  but 
claimant  had  made  expenditures  and  commitments  on  which  there 
is  now  claimed  the  sum  of  $405.71.  The  remainder  of  the  claim  is 
made  up  of  two  items — namely,  $336.75,  being  5  per  cent  on  the 
amount  of  the  contract  as  General  and  Administrative  Expense,  and 
$74.24  profit. 

DECISION. 

1.  The  proposal  of  the  claimant  and  its  acceptance  by  Mr.  Wales, 
together  with  his  direction  to  "order  necessary  materials  and  pre- 
pare to  execute  the  work,"  constitute  an  informal  contract  under 
which  the  claimant  is  entitled  to  reimbursement  under  the  act  of 
March  2,  1919,  to  the  extent  of  its  "  expenditures  and  obligations  or 
liabilities  necessarily  incurred  in  performing  or  preparing  to  per- 
form "  the  informal  contract. 

2.  The  item  of  $336.75  claimed  for  general  and  administrative  ex- 
pense, is  considered  excessive,  and  the  item  of  $74.24  for  profit  can 
not  be  paid  under  the  provisions  of  the  act  of  March  2,  1919. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
Claims  Board,  Chemical  Warfare  Service,  for  action  in  the  manner 
provided  in  subdivision  C,  section  5,  Supply  Circular  17.  Purchase, 
storage  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Low  concurring. 
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June  15, 1920. 
Case  No.  2613. 

/n  re  CLAIM  OF  QENEBAL  MAKUFACTUBINQ  CO. 

1.  JtmiSDICTION— CONTEACT  FULLY  PEEFOBMED.— Where  claimant's  for- 

mal contract  to  purchase  the  waste  material  at  Camp  Diz  was  fully  per- 
formed on  the  part  of  the  claimant  and  the  Government  and  had  ex- 
pired by  its  own  limitation,  the  Board  of  Contract  Adjustment  has  no 
Jurisdiction  to  adjust  a  claim  growing  out  of  such  contract. 

2.  CLAIH  AST)  DECISION. — This  claim  arises  under  General  Orders  103  and  is 

presented  upon  the  theory  that  the  claimant  is  entitled  to  the  value 
of  certain  waste  material  from  Camp  Diz  under  its  contract  that  it  did 
not  receive.  Held,  Board  of  Contract  Adjustment  has  no  Jurisdiction  to 
adjust  claim. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

This  is  a  claim  filed  under  General  Orders,  No.  103,  War  Depart- 
ment, 1918,  and  arises  out  of  a  formal  contract  for  the  purchase  of 
waste  material  at  Camp  Dix,  Wrightstown,  N.  J.  Claimant  alleges 
the  Government  failed  to  deliver  to  it  all  waste  material  called  for 
by  its  contract.  Claimant  asks  for  a  construction  of  the  contract, 
that  the  Government  deliver  to  it  all  the  waste  material  falling 
within  the  terms  of  said  contract  as  so  construed,  and  also  pay  to 
claimant  all  money  derived  from  the  sale  of  waste  material  from  said 
camp  during  the  period  mentioned  in  said  contract.  Claimant's 
claim  is  for  an  indefinite  sum  of  money  and  an  indefinite  quantity  of 
waste  material. 

FINDINGS  OF  PACT. 

1.  A  formal  contract  was  entered  into  between  claimant  and  the 
United  States  on  the  28th  day  of  August,  1917,  in  relation  to  the 
removal  of  waste  material  from  Camp  Dix,  Wrightstown,  N.  J., 
which  contract,  by  its  terms,  expired  June  80,  1918.  The  contractor 
agreed  to  pay  for  such  waste  material  the  sum  of  5  cents  per  month 
for  each  soldier  and  each  person  in  the  Government  service  at  said 
camp  during  at  least  one-half  of  the  month  for  which  payment  is 
made.  In  return  for  this  payment  the  contractor  was  to  remove 
all  waste  material  produced  at  Camp  Dix,  with  certain  exceptions 
mentioned  in  said  contract.    The  contract  provides : 

"  1.  The  contractor  agrees  to  purchase  and  remove  all  waste  mat- 
ter of  every  kind  and  nature,  except  rags,  bags,  manure,  and  cinders 
from  Camp  Dix,  Wrightstown,  N.  J. 
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"  2.  All  such  waste  matter  produced  at  said  camp  shall  be  collected 
by  the  United  States  in  its  own  receptacles  and  delivered  to  the  con- 
tractor at  some  point  within  the  reservation  to  be  designated  by  the 
commanding  officer  in  charge." 

2.  By  petition  filed  with  this  Board  on  April  17,  1920,  claimant 
alleges  that  shortly  after  the  contract  was  executed  and  after  the 
contractor  began  performance  a  question  arose  as  to  the  meaning 
in  the  first  paragraph  of  the  contract  of  the  words : 

"All  waste  mutter  of  every  kind  and  nature,  except  rags,  bags, 
manure,  and  cinders." 

3.  By  said  petition  claimant  further  alleges : 

"4.  In  accordance  with  the  terms  of  the  contract,  the  contractor 
paid  to  the  United  States  of  America  the  sum  of  5  cents  per  month 
for  each  soldier  and  each  person  in  Government  service  at  said  camp 
during  the  entire  period  covered  by  said  contract,  and  demanded  that 
there  be  delivered  to  said  contractor  waste  materials,  with  the  excep- 
tion of  rags,  bags,  manure,  and  cinders,  as  the  same  accumulated  at 
said  camp,  but  the  United  States  of  America  and  the  commanding 
officer  in  charge  at  Camp  Dix  and  his  subordinate  officers  each  and 
all  refused  and  failed  to  either  deliver  to  said  contractor  or  to  permit 
it  to  receive  and  have  large  and  substantial  quantities  of  waste  mate- 
rial of  various  and  sundry  kinds  and  descriptions,  other  than  rags, 
ba^,  manure,  and  cinders,  and  there  accumulated,  as  your  petitioner 
is  informed,  believes,  and  charges,  at  Camp  Dix  during  the  period 
covered  by  said  contract,  to  wit,  the  period  between  August  28,  1917, 
and  June  30,  1918,  in  addition  to  many  other  articles  of  waste  mate- 
rial, the  exact  number  of  which  is  not  within  the  knowledge  of  this 
petitioner,  but  is  within  the  knowledge  of  the  United  States  of 
America,  the  following  specific  articles  of  waste  : 

Id  excess 
of— 

Auto  radiators 30 

Barrels 500 

Cases 500 

Knives 25 

Auto  parts pounds—  50, 000 

Baling  wire do 75, 000 

Brass,  including  light  yellow,  red,  heavy  yellow,  and  turnings— —do 1, 500 

Composition do 1, 000 

Condemi  ed  oats,  corn,  and  other  foodstuffs do 75,000 

Copper,  light  and  heavy,  and  including  wire.  Insulated  and  uninsu- 
lated   pounds—  1, 200 

Hoi-seshoes — do 8,000 

Hose r do 1,000 

Aluminum,  all  kinds do 1, 000 

Inner  tubes,  all  kinds do 1,000 

Iron,  all  kinds do 250,000 

Leather,  scrap  and  miscellaneous do 3,000 

Lead,  all  kinds do 1,000 

Nails do 500 

Roachlngs,  mane  and  tall ^ do 750 

Rubber,  exclusive  of  tires do 15,000 

Steel,  all  kinds do 100,000 

Stoves,  plates,  and  grates do 50,000 

Tires,  auto do 5, 000 

Tires,  motor-cycle do 2, 000 

Tubing,  all  kinds do 1.000 
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4.  The  petition  alleges  that  during  the  perfonnance  of  this  con- 
tract a  question  of  construction  arose  as  to  the  meaning  of  paragraph 
n*arked  "  1 "  of  said  contract.  It  appears  there  was  no  dispute  as  to 
what  said  contract  meant,  for  on  June  25,  1918,  Jos.  J.  Martin,  the 
president  of  the  claimant  company,  wrote  Capt.  Champlin,  Quarter- 
master Corps,  Camp  Dix,  Wrightstown,  N.  J.,  as  follows : 

"According  to  our  contract  with  the  Government  for  the  removal 
of  all  waste  material  we  are  entitled  to  all  waste  excepting  rags,  bags, 
manure,  and  cinders.  Now,  I  have  learned  through  other  sources 
that  some  of  the  contractors  are  making  claims  on  other  kinds  of 
refuse  and  waste  material  at  the  different  cantonments. 

"Now.  I  have  two  of  these  contracts,  including  your  own,  and  I 
want  to  go  on  record  as  stating  that  there  was  no  intention  on  my 
part  that  I  was  entitled  to  anything  other  than  the  raw  fat,  cooked 
fats,  bones,  garbage,  paper,  tin  cans,  bottles,  and  dead  horses,  and  trap 
grease,  and  I  know  tnat  Lieut.  Col.  J.  Austin  Ellison  when  he  made 
the  deals  for  the  contracts  had  no  thought  of  items  other  than  above 
stated.  He  did  not  word  the  contracte,  as  I  was  there  when  mine 
were  written,  and  I  have  talked  to  him  since,  and  I  know  that  he  is 
under  the  same  impression  that  I  am,  that  we  are  not  entitled  to  them. 

"  I  am  giving  you  this  letter  that  I  don't  want  the  Government  to 
think  for  a  minute  that  I  would  hold  them  up  to  any  such  a  proposi- 
tion as  this,  as  I  am  looking  to  the  reclamation  and  to  save  tne  trov- 
emment  all  that  I  can. 

"  I  hereby  release  all  articles  not  specifically  mentioned  on  the  con- 
tract." 

5.  The  contract  in  question  expired  on  June  30,  1918,  and  it  does 
not  appear  that  claimant  made  any  claim  thereunder  until  it  filed  its 
present  petition  with  the  Board  of  Contract  Adjustment  on  April  17, 
1920,  a  period  of  about  22  months  after  the  expiration  of  the  con- 
tract. It  conclusively  appears  from  the  record  in  this  case  that  the 
claimant  made  no  protest  during  the  performance  of  this  contract 
that  it  was  not  receiving  all  the  waste  material  called  for  by  said  con- 
tract, but,  on  the  contrary,  it  is  evident  claimant  acquiesced  in  the 
construction  placed  on  the  contract  by  the  United  States  and  accepted 
the  waste  material  in  full  satisfaction  of  its  contract  and  made  the 
monthly  payments  therein  provided.  The  contract  was  fully  per- 
formed and  completed  both  by  the  United  States  and  claimant,  with- 
out any  question  or  doubt  or  dispute  being  left  open  by  the  parties 
for  future  determination. 

6.  Claimant,  by  paragraph  4  of  its  petition  above  quoted,  alleges 
upon  information  and  belief  that  there  accumulated  between  August 
28, 1917,  and  June  80, 1918,  many  articles  of  waste  material  in  excess 
of  a  specified  amount,  which  in  said  petition  is  set  forth,  but  said 
petition  fails  to  show  and  there  is  no  proof  in  the  record  before  this 
Board  that  any  of  the  articles  therein  enumerated  were  waste  mate- 
rials.   The  very  nature  of  the  items  named  would  not,  of  itself,  sug- 
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gest  that  said  articles  were  waste  materials,  and  further  action  on  the 
part  of  Government  oflicials  would  be  necessary  before  said  property 
could  be  designated  "  waste  material." 

On  August  29,  1917,  the  date  of  this  contract,  the  sale  of  Govern- 
ment property  used  by  the  Army  was  regulated  by  section  1972  of 
the  Compiled  Statutes,  which  reads  as  follows : 

"  The  President  may  cause  to  be  sold  any  military  stores  which 
upon  proper  inspection  or  survey  appear  to  be  damaged  or  unsuit- 
able for  the  public  service.  Such  inspection  or  survey  shall  be  made 
by  officers  designated  by  the  Secretary  of  War,  and  the  sales  shall  be 
made  under  regulations  prescribed  by  him." 

The  Secretary  of  War  by  sections  678,  679,  and  680  of  the  United 
States  Army  Kegulations  prescribed  the  manner  in  which  sales  of 
public  property  shall  be  made,  and  these  regulations  require  that  an 
inspection  or  survey  be  made  and  property  condemned  before  being 
sold.  It  has  been  held  that  there  is  no  authority  to  sell  or  dispose 
of  Government-owned  material  until  the  required  procedure  is  had. 

DECISION. 

1.  Claimant  in  its  petition  refers  to  and  relies  on  decision  of  this 
Board  in  the  claim  of  Henry  Knight  &  Son  (Inc.),  No.  1786,  but 
the  facts  set  forth  in  that  case  are  entirely  different  from  the  ones 
here  presented.  In  the  Knight  case  it  appears  that  claimant  and 
the  Government  officials  were  in  doubt  as  to  the  meaning  of  the 
clause,  "All  waste  matter  of  every  kind  and  nature  except  rags, 
bags,  manure,  and  cinders,"  and  that  pending  the  construction  of 
said  clause  certain  waste  matter  was,  with  the  consent  of  the  claim- 
ant, either  segregated  or  sold  and  the  money  realized  on  the  sale 
was  held  by  the  Government  as  a  stakeholder,  with  the  consent  of 
the  claimant,  pending  the  construction  of  said  clause,  and  thus  the 
amount  became  liquidated;  or  where  the  material  was  segregated, 
the  Government  held  possession  of  the  waste  material  pending  the 
determination.  The  only  question  in  that  claim  was  one  of  con- 
struction of  a  formal  contract,  and  when  that  was  determined  the 
Government  was  in  a  position  to  either  deliver  the  money  or  the 
waste  material  to  the  claimant. 

2.  In  this  case  no  such  proceeding  was  taken  and,  so  far  as  the 
record  discloses,  the  Government  did  not  hold  any  money  or  waste 
material  pending  the  construction  of  said  clause.  If  the  Gov- 
ernment has  withheld  or  sold  any  of  the  waste  material  here  claimed, 
it  is  not  alleged  to  have  done  so  with  the  consent  of  the  claimant 
The  amount  here  claimed  is  wholly  undetermined.  If  the  Govern- 
ment failed  and  refused  to  deliver  to  claimant  all  waste  material 
called  for  by  its  contract,  claimant  would  have  a  cause  of  action 
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against  the  Government  for  a  breach  of  the  contract,  in  which 
action  claimant  could  recover  all  damages  it  sustained.  Of  such 
a  claim  we  have  no  jurisdiction. 

3.  The  record  in  this  case  shows  that  the  agreement  out  of  which 
the  claim  arises  was  a  formal  contract  executed  in  accordance  with 
the  law,  which  has  been  fully  performed  by  the  parties,  and  has 
expired  by  its  own  limitation.  The  Secretary  of  War  is  therefore 
without  jurisdiction  to  settle  or  adjust  this  contract  or  make  a  sup- 
plemental agreement,  and  the  claimant's  remedy,  if  any,  is  by  resort 
to  a  court  having  jurisdiction. 

DISPOSITION. 

A  final  order  denying  relief  will  be  entered. 
Col.  Delafield  and  Mr.  Cavanaugh  concurring. 
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June  16,  1920. 
Case  No.  2428. 

/)!  re  CLAIM  OF  CA&USLE  GOMiaSSION  CO. 

1.  FREIGHT  KATES— CONSTBUCTION  OF  CONTB ACTS.— Where  purchase  or- 

ders proYided  for  hay  or  straw  f.  o.  b.  Kansas  points,  taking  37^ -cent 
rate  to  gron)^  3,  Testas  points,  there  was  no  obligation  on  the  claimant 
to  pay  freight  rates,  or  any  increase  in  rates  cansed  by  delay  in  ship- 
ments for  which  claimant  was  not  in  fanlt.  The  words  ''  taking  37  H- 
cent  rate  to  group  3,  Texas  points  "  are  merely  descriptiye  of  the  terri- 
tory to  which  the  hay  was  to  be  shipped. 

2.  DELAY — WAIVER. — Where  the  purchase  orders  called  for  deliveries  with- 

in 30  days  and  deliveries  were  delayed  by  failure  of  railroads  to  furnish 
cars,  requests  by  the  Ooyernment  for  deliveries  and  acceptance  thereof 
is  a  waiver  of  such  delays. 

3.  CLAIM  AND  DECISION.— Claim  under  General  Orders,  103,  for  ^1,087.22  de- 

ducted from  price  of  hay;  Held,  claimant  entitled  to  recover. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  General  Orders,  No. 
103,  War  Department,  1918,  and  is  for  $1,087.22,  upon  formal  con- 
tracts. 

2.  The  Carlisle  Commission  Co.,  of  Kansas  City,  Mo.,  dealers  in 
hay,  straw,  and  grain,  received  through  the  Quartermaster  Corps, 
Chief  of  Forage  Branch,  United  States  Army,  various  purchase  orders 
covering  shipments  of  hay  and  grain.  The  said  purchase  orders  were 
issued  on  various  dates  from^  February  26,  1918,  to  June  14,  1918. 
and  called  for  hay  or  straw  f .  o.  b.  Kansas  points,  taking  ST^-cent 
rate  to  group  3,  Texas  points,  delivery  within  30  days  of  the  date 
of  each  order. 

3.  By  the  terms  of  these  orders  the  Government  was  to  pay  the 
freight  from  point  of  origin  to  point  of  destination. 

4.  On  June  26, 1918,  the  rate  of  freight  from  Kansas  points,  tak- 
ing 37i-cent  rate  to  group  3,  Texas  points,  was  advanced  by  the 
Railroad  Administration  to  47^  cents. 

5.  Owing  to  the  congestion,  there  had  been  great  delay  on  the  part 
of  the  railroads  in  furnishing  cars  for  the  shipments,  and  the  load- 
ing of  certain  cars  of  each  order  was  so  delayed  that  the  advanced 
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p»te  of  47^  cents  was  charged  on  same  instead  of  the  old  rate  of 
37^  cents. 

6.  Some  of  the  cars  were  shipped  after  the  expiration  of  the  30 
days  called  for  in  the  orders.  The  same  were  accepted  by  the  Gov- 
ernment, but  in  paying  for  same  the  Government  deducted  from 
the  settlement  with  the  shipper  the  difference  between  the  37^  cents 
and  the  rate  under  the  new  tariffs.  The  shipper  protested  against 
said  deduction,  but  the  zone  board  disallowed  the  claim  of  the  ship- 
per and  shipper  appealed  to  this  Board. 

DECISION. 

h  Under  the  terms  of  the  contracts  the  hay  and  straw  in  question 
was  to  be  delivered  to  the  Government  f.  o.  b.  loading  points,  and 
the  provisions  in  said  contract  "  f .  o.  b.  Kansas  points,  taking  37^- 
cent  rate,"  are  only  geographical  designations  indicating  a  certain 
general  locality  from  which  the  hay  and  straw  was  to  be  shipped, 
and  when  claimant  loaded  the  hay  upon  cars  at  the  points  so  indi- 
cated his  obligation  was  completed.  The  claimant  was  not  to  pay 
the  freight;  he  did  not  contract  or  obligate  himself  for  the  freight 
to  destination.  His  contract  was  a  stipulated  amount  for  the  hay 
f .  o.  b.  cars  at  the  loading  points  indicated. 

2.  The  evidence  shows  that  in  most  instances  had  the  hay  or  straw 
been  delivered  to  the  carriers  within  the  30  days  specified  in  the 
contract,  then  such  delivery  would  have  been  in  time  to  have  enabled 
the  Government  to  secure  the  benefit  of  a  lower  freight  rate  to  points 
of  destination,  but  the  evidence  also  shows  that  the  Government 
knew  of  the  delay,  knew  that  the  delay  was  from  causes  beyond  the 
control  of  the  shipper,  and  that  the  Government  insisted  that  the  hay 
should  be  shipped  regardless  of  the  delay,  and  that  it  accepted  said 
hay  when  so  shipped.  Such  acceptance  by  the  Government  of  the 
hay  operates  under  the  law  to  waive  any  breach  by  reason  of  delay 
made  by  the  contractor.  The  Government  had  the  right  to  have  re- 
fused the  hay  or  straw  on  account  of  the  delay  of  the  shipper,  but  it 
did  Bot  do  so.  It  demanded  the  delivery  after  the  expiration  of  the 
time  of  tR«  contract  and  accepted  same. 

3.  The  evidence  also  shows  that  the  price  at  which  the  hay  and 
straw  had  been  purchased  was  much  below  the  market  price  pre- 
vailing after  June  26, 1918,  and  that  the  Government  obtained  every 
advantage  by  waiving  the  failure  of  the  shipper  to  forward  the  hay 
within  the  time  specified. 

4.  For  the  reasons  above  the  Board  is  of  the  opinion  that  the 
claimant  is  entitled  to  receive  the  full  amount  of  the  contract  price 
for  such  hay  as  was  accepted  by  the  Government. 
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5.  These  contracts,  however,  being  formal  and  having  been  fully 
completed  by  performance  by  the  claimant,  the  Secretary  of  War 
is  without  jurisdiction  to  adjust  same  by  supplemental  agreements. 

6.  This  Board  is  of  the  opinion,  however,  that  claimant  should 
be  reimbursed,  and  recommends  that  these  claims  be  transmitted  to 
the  Auditor  for  the  War  Department  with  a  copy  of  this  opinion 
for  adjustment. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  deci- 
sion to  the  Claims  Board,  Director  of  Purchase,  for  action  in  accord- 
ance therewith. 

Col.  Delafield  and  Mr.  AveriU  concurring. 
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June  16,  1920. 
Case  No.  Sales  BCA-9. 

In  re  CLAIX  OF  WESTERN  PIPE  AND  XACHINEBY  CO. 

1.  JURISDICTION. — Under  a  yalidly  executed  contract  for  the  sale  of  certain 

material  by  the  Ooyernment  to  a  contractor,  the  function  of  the  Secre- 
tary of  War  ia  complete  when  the  material  has  been  deliyered.  Accord- 
ingly, this  Board  has  no  Jurisdiction  of  a  claim  for  payment  of  freight 
equalization  provided  in  the  contract,  which  is  a  matter  for  the  Treas- 
ury Department  to  adjust. 

2.  CLAIX  AND  DECISION. — Claim  presented  under  General  Orders,  103,  to  ad- 

Just  a  dispute  based  upon  a  yalidly  executed  contract  for  the  sale  by 
the  Ooyernment  to  claimant  of  iron  pipe.     Held,  no  jurisdiction. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

This  is  a  claim  under  General  Orders,  103,  to  adjust  a  dispute  aris- 
ing out  of  a  delivery  by  the  Surplus  Property  Division,  Office  of 
the  Director  of  Purchase  and  Storage,  to  claimant  of  5,449,557 
pounds  (as  stated  by  claimant)  of  black  pipe,  miscellaneous,  located 
at  Norfolk,  Va.  This  claim  was  received  by  this  Board  from  Sur- 
plus Property  Division,  Office  of  the  Director  of  Purchase  and 
Storage,  for  an  adjustment  of  this  dispute. 

A  hearing  has  been  had  upon  this  claim. 

FINDINGS  OP  FACT. 

1.  On  November  4,  1919,  Maj.  William  Wilson,  jr.,  of  the  Office 
of  the  Director  of  Sales,  Purchase,  Storage  and  Traffic  Division,  held 
at  request  of  the  Ordnance  Salvage  Board  an  informal  public  auction 
in  the  office  of  the  Ordnance  Salvage  Board,  Washington,  D.  C,  for 
the  sale  of  all  surplus  iron  pipe  located  in  the  various  districts  of 
the  Ordnance  Department,  stated  to  be  approximately  3,200  tons. 
Among  the  conditions  of  sale  it  was  stated  by  Maj.  Wilson  that  the 
pipe  was  to  be  sold  on  an  f .  o.  b.  Pittsburgh  basis ;  that  bids  were 
to  be  made  as  though  all  pipe  was  physically  located  at  Pittsburgh; 
that  on  material  located  elsewhere  the  freight  rate  from  the  point 
of  location  and  delivery  to  Pittsburgh  would  be  deducted  from  the 
amount  of  the  bid. 

2.  Claimant  made  the  highest  bid  and  was  awarded  the  entire 
quantity,  at  $81.75  per  net  ton. 

3.  The  estimate  of  3,200  tons  was  computed  from  the  reports  of 
the  14  ordnance  districts.    Within  two  weeks  of  the  auction  sale 
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claimant  called  to  the  attention  of  the  Ordnance  Salvage  Board  the 
fact  that  there  was  a  large  shortage  in  the  amount  actually  on  hand 
in  the  various  ordnance  districts,  due  to  the  fact  that  certain  dis- 
tricts had  failed  to  deduct  quantities  which  had  been  previously  sold 
or  transferred  for  use  by  other  branches  of  the  Government.  The 
Ordnance  Salvage  Board  then  endeavored  to  secure  pipe  from  the 
Surplus  Property  Division,  Office  of  the  Director  of  Purchase  and 
Storage,  so  that  it  could  deliver  the  amount  offered  at  the  auction 
sale. 

4.  A  formal  contract  covering  this  sale  was  executed  by  the  claim- 
ant and  the  Ordnance  Department  dated  December  2,  1919,  provid- 
ing in  part  as  f  oUoavs  : 

"Article  I.  Material  to  he  sold, — The  United  States  shall  sell  and 
deliver  to  the  purchasers  and  the  purchasers  shall  purchase  and  pay 
for  approximately  1,500  net  tons  (of  2,000  pounds  each)  of  welded 
iron  and  steel  pipe,  said  pipe  not  to  include  expansion  bands  and 
coils,  upon  the  following  terms  and  conditions : 

"Art.  11.  Inventory. — The  locations  and  approximate  quantities 
of  said  pipe  shall  be  in  accordance  with  a  schedule  attached  to  and 
made  part  of  this  contract.  It  is  understood  and  agreed,  however, 
that  the  locations  and  quantities  therein  set  forth  are  subject  to  cor- 
rection by  the  United  States  so  as  to  show  actual  locations  and  quan- 
tities, and  are  not  guaranteed  by  the  United  States  as  to  accuracy. 

"  Should  additional  quantities  of  the  pipe  above  described  Ije  de- 
clared surplus  by  the  War  Department  before  February  1,  1920,  all 
such  quantities  shall  be  sold  to  and  purchased  by  the  purchasers 
under  the  terms  and  conditions  of  this  contract. 

"Art.  VI.  Contract  price, — The  contract  price  to  be  paid  to  the 
United  States  by  the  purchasers  for  the  material  included  in  this 
contract  shall  be  at  the  rate  of  $81.75  per  net  ton  delivered  f.  o.  b. 
Pittsburgh,  Pa.  Upon  atiy  material  loaded  at  points  other  than 
Pittsburgh,  freight  equalization  based  on  the  Pittsburgh  rate  shall 
be  allowed  the  party  entitled  thereto,  and  shall  be  paid  or  deducted 
at  the  proper  monthly  settlement." 

The  contract  was  drawn  for  the  reduced  tonnage  of  1.500  tons 
apprpximately  in  order  that  claimant  might  be  able  to  make  his  10 
per  cent  deposit  and  issue  shipping  instructions  on  tlie  pipe,  and  the 
matter  of  additional  quantities  was  covered  by  article  two. 

5.  As  a  result  of  the  negotiations  between  the  Ordnance  Salvage 
Board  and  the  Surplus  Property  Division,  370.125  feet  of  black  pipe, 
the  property  of  the  Surplus  Property  Division  at  Norfolk,  were  de- 
clared surplus. 

6-  On  December  2, 1919,  by  the  Surplus  Property  Form  No.  13  the 
Surplus  Property  Division  authorized  the  Surplus  Property  Office  at 
Newport  News,  Va.,  to  deliver  to  claimant  "  370,125  feet  of  black 
pipe,  miscellaneous,  located  at  Norfolk,  2,762.5C  tons  net,  $81.75  per 
net  ton  f.  o.  b.  cars  Pittsburgh  basis,  for  the  sum  of  $225,839.28, 
Pittsburgh  basis,  by  contract  with  Ordnance  Department  signed  by 
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Alaj.  A.  C.  Hindman  on  December  2,  1919,  to  which  the  tonnage 
applies." 

7.  There  were  delivered  to  claimant  by  the  various  ordnance  dis- 
tricts from*  1,600  to  1,800  tons  of  pipe.  Claimant  paid  the  Ordnance 
Department  in  each  shipment  the  amount  determined  by  deducting 
from  the  bid  price  of  $81.75  per  net  ton  the  freight  rate  per  net  ton 
from  the  point  of  loading  and  delivering  by  the  Ordnance  Depart- 
ment to  Pittsburgh. 

8.  There  were  delivered  to  claimant  at  Norfolk,  Va.,  by  the  Sur- 
plus Property  officer,  Newport  News,  Va.,  5,449,657  pounds  (as 
stated  by  claimant)  of  pipe.  In  reply  to  claimant's  question  as  to 
method  of  payment,  Maj.  Brown  of  the  office  of  the  zone  finance 
office,  Newport  News,  Va.,  instructed  claimant  to  pay  in  full  for  each 
car  as  it  moved  $81.75  per  net  ton  and  then  at  the  end  of  the  month 
to  submit  the  total  bill  and  he,  Maj.  Brown,  would  make  the  deduc- 
tion, forward  it  to  Washington  and  claimant  would  receive  check 
for  the  amount  to  be  deducted  as  freight  rate  from  the  $81.75  paid. 
Claimant  paid  for  each  car  in  accordance  with  these  instructions  sub- 
mitted a  statement  of  shipping  weights  but  has  not  been  paid  the 
amount  of  the  freight  rate  from  Norfolk  to  Pittsburgh. 

DBOISION. 

1.  It  is  the  opinion  of  this  Board  that  the  delivery  of  5,449,557 
pounds  (as  stated  by  claimant)  of  pipe  to  claimant  by  the  Surplus 
Property  office  at  Newport  News,  Va.,  was  a  delivery  under  the  terms 
of  and  as  a  part  of  the  tonnage  stipukited  in  the  contract  between 
claimant  and  the  Ordnance  Department  dated  December  2,  1919. 

2.  The  tonnage  delivered  to  claimant  by  the  various  ordnance  dis- 
tricts has  been  paid  for  by  claimant  and  no  claim  is  here  made  as  to 
those  deliveries. 

3.  The  delivery  of  the  subject  matter  of  the  contract  has  been 
accomplished,  the  title  thereto  has  been  passed  to  claimant  and  there 
remains  nothing  to  be  done  but  the  adjustment  of  the  money  pay- 
ments under  the  terms  of  the  contract. 

4.  It  is  the  opinion  of  this  Board  that  thereafter  the  adjustment 
of  the  money  payments  under  the  contract  is  not  the  function  of  the 
Secretary  of  War  but  pertains  to  the  powers  of  the  Treasury  De- 
partment or  of  the  courts. 

5.  This  Board  is  therefore  without  authority  to  grant  the  relief 
sought  by  claimant.    The  claim  is  accordingly  denied. 

DI8K)8ITI0N. 

The  War  Department  Board  of  Contract  Adjustment  transmits 
its  decision  to  the  Surplus  Property  Division,  Office  of  the  Director 
of  Purchase  and  Storage. 

Col.  Delafield  and  Mr.  Tabb  concurring. 
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June  16,  1920. 
Case  No.  2674. 

In  re  CLAIK  OF  CONCRETE  STEEL  CO. 

1.  JTTRISDICTION. — Agreements  by  agencies  outside  the  War  Department  and 

not  for  a  War  Department  purpose.  Where  the  claimant  furnished  steel 
bars  to  a  contractor,  who  was  building  barges  for  the  United  States  Rail- 
road Administration,  and  there  was  no  contractual  relation  between 
claimant  and  the  Government;  and  there  is  no  eyidence  to  show  that 
the  Railroad  Administration  was  acting  as  the  agent  of  the  Secretary  of 
War  or  of  the  President  for  War  Department  purposes;  or  that  the 
barges  were  intended,  or  used  for  War  Department  purposes,  this 
Board  is  without  jurisdiction  to  adjust  said  claim. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  ^15,- 

613.60  for  steel  bars  furnished  prime  contractor.    Held,  no  Jurisdiction. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Supply  Circular  No.  17  by  reason  of  an  alleged  agreement  between 
claimant  and  an  agent  of  the  President  of  the  United  States. 

STATEMENT  OF  FACIAS. 

1.  On  or  about  July  13, 1918,  a  formal  written  contract  was  entered 
into  between  G.  A.  Tomlinson,  as  Federal  manager  of  the  New  York 
and  New  Jersey  Canals,  United  States  Railroad  Administration,  and 
Caldwell-Marshall  Co.  for  the  construction  of  four  reinforced  barges 
for  the  Railroad  Administration. 

2.  Sometime  thereafter  the  claimant  company  entered  into  an 
agreement  with  the  Caldwell-Marshall  Co.  to  furnish  it  certain  steel 
bars  to  be  used  as  reinforcing  material  in  the  construction  of  the 
barges  and  made  deliveries  thereof  to  the  value  of  some  $15,000  for 
which  it  does  not  appear  to  have  been  paid. 

3.  Thereafter  the  Caldwell-Marshall  Co.  fell  into  financial  diffi- 
culties and  was  unable  to  carry  out  its  contract  with  the  Railroad 
Administration,  as  a  result  of  which  the  Railroad  Administration 
took  over  the  performance  of  the  contract  and  completed  the  barges 
into  the  construction  of  which  the  steel  furnished  by  claimant  ap- 
pears to  have  entered. 
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4.  The  eontract  between  the  Railroad  Administration  and  the 
•Caldwell-Marshall  Co.  provided  that  the  reinforcing  steel  bars  and 
rods  should  be  supplied  by  the  Government  and  that  all  materials 
and  parts  entering  into  the  construction  of  the  barges  should  become 
the  property  of  the  Government.  The  particular  reinforcing  steel 
involved  in  this  claim  appears  to  have  been  furnished  by  claimant 
through  direct  arrangement  with  the  Caldwell-Marshall  Co., 
although  claimant  alleges  that  this  was  done  on  the  strength  of 
representations  made  by  officials  of  the  Railroad  Administration 
as  to  the  credit  of  the  Caldwell-Marshall  Co. 

5.  The  claimant  having  been  unable  to  obtain  payment  for  the 
materials  furnished  from  the  Caldwell-Marshall  Co.,  presents  this 
olaim  on  the  theory  that  it  was  induced  by  oral  representations  of 
officials  of  the  Railroad  Administration  to  supply  the  materials  to 
the  Caldwell-Marshall  Co.  on  credit,  and  also  that  under  existing 
statutes  the  Railroad  Administration  was  required  by  law  to  exact 
of  the  prime  contractor  a  bond  for  the  protection  of  material  men  in 
the  claimant's  position.  That  no  such  bond  was  required,  as  a 
result  of  which  the  claimant  has  been  denied  legal  protection  to  which 
it  was  entitled  and  is  unable  to  enforce  its  rights  against  the  barges, 
because  attachment  of  Government  property,  such  as  this,  is  pro 
hibited  by  law.  That  as  a  result  of  the  foregoing  acts  of  the  repre- 
sentatives of  the  Railroad  Administration  there  has  arisen  an  agree- 
ment, express  or  implied,  within  the  provisions  of  the  act  of  March 
2,  1919,  whereby  claimant  is  entitled  to  recover  the  value  of  the 
material  furnished  which  has  become  property  of  the  United  States 
Government  and  of  which  the  United  States  Government  has  de- 
rived the  benefit  and  use. 

DECISION. 

1.  The  evidence  in  this  case  does  not  establish  such  state  of  facts 
as  will  bring  this  claim  within  the  terms  of  the  act  of  March  2,  1919. 
There  is  no  evidence  of  any  express  agreement  in  the  case  between 
claimant  and  any  Government  official;  and  as  to  any  transactions 
between  claimant  and  the  Government  from  which  an  agreement 
might  be  implied  there  is  no  evidence  that  in  its  relations  with 
claimant  the  Railroad  Administration  was  acting  as  the  representa- 
tive of  the  Secretary  of  War  or  of  the  President  for  War  Depart- 
ment purposes.  It  rather  appears  that  the  construction  work  to 
which  the  claim  relates  was  for  general  transportation  service  pur- 
poses, and  there  is  nothing  to  show  that  the  barges  were  intended 
for  the  use  of  the  War  Department  or  were  actually  used  by  that 
department.  The  jurisdiction  of  the  Secretary  of  War  under  the 
act  of  March  2,  1919,  being  limited  to  the  adjustment  of  agreements 
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entered  into  by  his  agents  directly  or  by  agencies  of  the  President  for 
War  Department  purposes,  this  Board  is  without  jurisdiction  to 
adjust  this  claim  in  the  absence  of  evidence  bringing  the  claim  within 
the  foregoing  jurisdictional  limits. 

DISPOSITION. 

1.  An  order  denying  relief  will  be  entered. 
Col.  Delafield  and  Mr.  Hope  concurring. 
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June  1(5,  1920. 
Case  No.  266. 

In  re  CLAIM  OF  LE8TE2  AUSTEEN. 

1.  MATEBIAIS— COHXITUENTS* — Where  olaimant  has  Inourred  no  expenses 
and  made  no  oommitments  between  the  date  of  an  oral  order  to  proceed 
with  the  mannfacture  of  raincoats  and  the  date  he  learns  that  the  oral 
contract  has  been  suspended,  there  is  no  obligation  upon  the  Govern- 
ment under  the  act  of  March  2,  1919. 

fL  CLAIM  AND  DECISION.— Claim  for  924,405.78,  under  the  act  of  March  2, 
1919,  for  expense  incurred  in  preparing  to  manufacture  raincoats.  Held, 
upon  rehearing  claimant  not  entitled  to  recover. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT.  * 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  was  originally  filed  before  this  Board  as  a  class  B 
claim  under  Purchase,  Storage  and  Traffic  Division  Supply  Circular 
No.  17, 1919. 

2.  On  the  29th  day  of  September,  1919,  this  Board  rendered  a 
decision  in  which  the  relief  asked  for  by  claimant  was  denied. 

3.  From  the  decision  of  this  Board  claimant  appealed  to  the  Secre- 
tary of  War,  and  on  February  9, 1920,  the  Secretary  of  War  handed 
down  an  opinion  in  which  he  held  as  follows : 

''It  is  accordingly  ordered  that  the  Board  give  this  claimant  an 
opportunity  to  prove  the  amount  of  his  alleged  losses  on  the  findings 
purchased  for  this  contract,  together  with  any  rent  or  other  proper 
items  of  overhead  expense  accruing  during  tne  period  between  the 
date  of  the  verbal  order  from  Capt.  Vaughan  and  the  date  claimant 
learned  in  Washington  that  action  on  the  proposed  formal  contract 
was  suspended.  The  evidence  disclosing  no  specific  agreement  prior 
to  June,  1918,  the  decision  is  otherwise  approved." 

4.  In  accordance  with  the  decision  of  the  Secretary  of  War,  a  por- 
tion of  which  is  above  quoted,  this  Board,  on  June  9,  1920,  gave 
claimant  a  rehearing  in  order  that  he  might  prove  any  expenditures 
between  the  date  of  the  verbal  order  from  Capt.  Vaughan  and  the 
date  claimant  learned  in  Washington  that  action  on  the  proposed 
contract  was  suspended. 

5.  The  evidence  in  the  original  hearing  discloses,  and  it  is  not 
controverted  at  any  place,  that  the  alleged  verbal  order  from  Capt. 
Vaughan  was  given  to  claimant  in  the  Hotel  Martinique,  New  York 
City,  on  Saturday,  June  8, 1918. 
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6.  At  the  original  hearing,  claimant  testified : 

"Mr.  AusTERN.  *  *  *  'I  came  immediately  to  Washington. 
*  *  *  And  they  told  me  their  hands  were  tied  and  they  could  not 
do  anything.' 

******* 

"Maj.  Kenny.  'And  to  find  out  why,  you  came  to  Washington? ' 
"  Mr.  AusTERN.  '  Yes,  sir.' 

"Maj.  Kenny.  'You  were  told  that  their  hands  were  tied  and 
they  were  not  making  any  orders  ? ' 
"  Mr.  AusTERN.  '  Yes,  sir.' " 

7.  In  the  hearing  on  June  9,  1020,  the  claimant  substantiates  the 
testimony  given  in  the  original  hearing — that  he  came  to  Washing- 
ton during  the  week  following  the  order  of  Capt.  Vaugban  on  June 
8, 1918. 

8.  The  evidence  fails  to  disclose  that  claimant  made  any  expendi- 
tures whatsoever  between  June  8,  1918,  the  date  of  the  verbal  order 
given  by  Capt.  Vaughan,  and  tbe  following  Saturday,  June  16, 1918, 
upon  the  faith  of  said  order. 

9.  Between  the  date  of  the  decision  of  the  Secretary  of  War  and 
the  date  of  the  hearing,  this  board  caused  to  be  made  by  its  technical 
section,  acting  through  Mr.  W.  R.  Robertson,  certified  public  ac- 
countant, a  report  upon  the  expenditures  made  by  claimant  and  for 
which  he  is  here  claiming  reimbursement.  The  audit  of  claimant's 
books  shows  that  the  expenditures  which  Mr.  Austem  testified  in 
the  original  hearing  were  made  upon  the  faith  of  the  order  of  Capt. 
Vaughan,  and  which  testimony  is  quoted  in  the  opinion  of  the  Sec- 
retary of  War,  were  made  on  or  about  September  9,  1918.  As  to 
expenditures  for  rent  and  other  proper  items  of  overhead,  the  evi- 
dence discloses  that  the  rent  was  payable  monthly;  that  all  ex- 
penditures for  salaries,  etc.,  during  the  week  June  8  to  June  15  were 
regular  expenses  which  had  been  continuing  for  some  time  prior  to 
the  conversation  with  Capt.  Vaughan  and  were  not  made  upon  the 
faith  of  Capt.  Vaughan's  order. 

DECISION. 

1.  The  claimant  having  failed  to  show  that  it  made  any  commit- 
ments or  incurred  any  expenses  between  the  date  of  the  verbal  order 
from  Capt.  Vaughan  and  the  date  claimant  learned  in  Washington 
that  action  on  the  proposed  formal  contract  was  suspended^  this 
board  is  of  the  opinion  that  claimant  is  not  entitled  to  any  relief 
whatsoever. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Price  concurring. 
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June  16, 1920. 
Case  No.  749. 

In  re  CLAIM  OF  WESTEBN  BEDUCTION  CO. 

1.  ASSUMPTION  OF  KI8X— OPINIONS  OF  GOVEENMENT  BEPBESENTA- 
TIVES. — Where  claimant  In  undertaking  the  mannfaotnre  of  certain 
products  and  in  erecting  facilities  for  snch  purpose  was  Influenced  partly 
by  the  opinions  of  Oovernment  representatives  as  to  the  future  needs 
of  steel  manufacturers,  and  was  also  given  advice  on  certain  engineering 
questions  by  such  representatives,  it  must  be  held  that  claimant  as- 
sumed the  entire  risk  of  the  undertaking,  and  that  there  was  no  agrees 
ment  within  the  meaning  of  the  act  of  March  2,  1919. 

Z.  CLAIM  AND  DECISION.-— Claim  under  the  act  of  March  2,  1919,  for  $113,- 
003.94  based  upon  an  alleged  agreement  in  relation  to  the  manufacture 
of  ferromanganese  and  ferrochrome.  Held,  claimant  is  not  entiled  to 
reUef. 

Mr.  Howe  writing  the  opinion  of  the  board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Stora/^e,  and  Traific 
Supply  Circular  No.  17  by  reason  of  an  agreement  alleged  to  have 
been  entered  into  between  claimant  and  a  representative  of  the  Secre- 
tary of  War. 

A  hearing  was  held  June  9,  1920. 

STATEMENT  Of  FACIS. 

1.  Claimant  is  a  corporation  of  the  State  of  Oregon,  organized  in 
April,  1918,  for  the  manufacture  of  the  metal  alloj's  known  as  ferro- 
manganese and  ferrochrome.  The  organizers  and  principal  stock- 
holders are  Mr.  J.  H,  Ilaak  and  his  brother,  Mr.  C.  E.  Haak. 

2.  During  the  spring  of  1917  the  requirements  of  the  United  States 
Government  for  manganese  and  chromium  in  the  commercially  usable 
forms  of  the  alloys,  known  as  ferromanganese  and  ferrochrome.  be- 
came great  and  insistent,  owing  to  the  use  of  these  metals  in  the 
manufacture  of  steel.  At  the  same  time  the  supply  of  these  metals 
and  alloys  in  this  country  was  very  small,  owing  to  the  fact  that  be- 
fore the  war  practically  the  entire  supply  had  been  furnished  by  im- 
portation from  foreign  sources.  What  manufacturing  of  these  ma- 
terials was  taking  place  at  this  time  appears  to  have  been  done  by  a 
limited  number  of  producers  under  circumstances  which  did  not  con- 
duce to  the  best  results  in  respect  of  conservation  of  ores,  liberality  of 
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output,  and  facility  of  distribution  to  the  steel  plants  throughout  the 
country. 

3.  Under  these  circumstances  the  Bureau  of  Mines  of  the  Interior 
Department  undertook  propaganda  in  respect  of  these  minerals,  hav- 
ing in  view  on  the  one  hand  the  conservation  of  the  supply  of  man- 
ganese and  chrome  ores  in  this  country,  and  on  the  other  hand  the 
stimulation  of  the  manufacture  of  alloys  from  these  ores,  but  only 
by  manufacturers  who  were  not  at  the  time  in  the  business;  but  also 
in  greater  quantity  by  manufacturers  actually  operating  and  located 
conveniently  to  existing  steel  plants.  For  this  purpose  the  Interior 
Department  sent  to  Seattle  Mr.  F.  C.  Byan,  who  was  charged  with 
the  duty  of  locating  sources  of  supply  of  manganese  and  chromium 
ores,  stimulating  and  encouraging  the  manufacturer  on  the  Pacific 
coast  of  alloys,  and  attempting  to  see  that  this  manufacture  was  con- 
ducted by  processes  most  conducive  to  conservation  of  existing  ore 
supplies.  Mr.  Ryan  worked  in  close  cooperation  with  the  Oregon 
State  Mining  authorities  and  reported  to  Mr.  Thomas  Varley,  his 
immediate  superior  on  the  Pacific  coast,  who  in  turn  was  acting 
tinder  the  general  direction  of  Dr.  .Dorsey  A.  Lyon,  of  the  Bureau  of 
Mines  in  Washington.  None  of  these  officials  appear  to  have  been 
charged  in  any  way  with  the  purchasing  of  any  ores  or  alloys  for 
the  Government  or  for  Government  contractors,  or  specifically  author- 
ized to  conduct  any  negotiations  looking  to  contractual  relations  with 
the  Government.  As  far  as  their  official  authority  appears,  it  seems 
to  have  been  limited  to  efforts  to  consei've  the  supplies  of  ore  and  to 
encourage  the  manufacture  of  alloys  through  assistance  by  means 
of  advice  and  information  of  a  general  nature,  but  up  to  at  least 
until  the  fall  of  1917  it  seems  to  have  been  the  policy  of  the  Interior 
Department  not  to  permit  its  representatives  in  this  locality  to  fur- 
nish specific  operating  advice  to  individual  manufacturers,  the  de- 
partment being  desirous  of  avoiding  any  usurpation  of  the  legitimate 
business  field  of  practicing  commercial  metallurgical  engineers. 

4.  During  June  of  1917  Mr.  J.  H.  Haak,  who  up  to  that  time  had 
been  engaged  in  the  lumber  business,  becoming  acquainted  through 
publications  in  mining  trade  journals  of  interviews  with  various  Gov- 
ernment officials  of  the  requirements  of  the  Government  for  man- 
ganese and  chrome  alloys,  got  in  touch  with  Mr.  Ryan  and  consulted 
him  as  to  the  facts  in  this  respect,  the  opportunities  for  commercial 
production  of  these  alloys,  the  attitude  of  the  Government  toward 
persons  who  would  undertake  to  produce  them,  and  the  prospects  for 
disposition  of  the  product.  Mr.  Ryan  appears  to  have  told  Mr.  Haak 
that  these  alloys  were  badly  needed,  that  the  needs  of  the  Government 
were  apparently  almost  unlimited,  that  he  was  in  Seattle  for  the  pur- 
pose of  encouraging  their  manufacture  by  the  most  efficient  methods, 
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furnished  him  the  names  of  responsible  steel  manufacturers  who  Mr. 
Kyan  tliought  would  need  these  materials,  and  to  have  done  every- 
thing he  felt  justified  in  doing  within  his  authority  to  encourage  Mr. 
Haak  to  go  into  the  manufacture  of  these  alloys,  as  a  matter  not  only 
of  patriotism  but  of  good  business.  Claimant  does  not  contend  that 
Mr.  Ryan  made  any  specific  promises,  either  as  to  contracts  or  mar- 
ket, or  gave  claimant  any  specific  directions  as  to  the  kind  of  plant 
it  should  build,  or  the  installation  of  any  special  facilities  to  produce 
the  alloys,  although  it  was  apparently  understood  that  Mr.  Byan 
favored  the  kind  of  manufacturing  process  which  claimant  finally 
adopted. 

5.  To  paraphrase  Mr.  Ryan's  own  expression  as  to  his  attitude  to- 
ward Mr.  Haak  throughout  their  interviews,  Mr.  Haak  appeared 
to  him  like  a  man  who  was  standing  on  the  bank  uncertain  whether 
to  make  the  dive,  and  Mr.  Ryan  went  so  far  as  to  tell  him  that,  know- 
ing the  conditions  surrounding  the  business,  if  he  personally  were  in 
Mr.  Haak's  position  he  would  go  into  the  business  as  a  matter  of  both 
patriotism  and  commercial  possibility,  and  that  he  said  this  with  the 
purpose  of  gently  shoving  him  in. 

6.  After  these  interviews  with  Mr.  Ryan,  Mr.  Haak  began  the 
construction  of  a  plant  for  the  manufacture  of  ferromanganese  and 
f errochrome  by  the  electrolytical  process,  purchasing  his  ores  from 
outsiders.  This  plant  was  in  operation  by  October,  1917,  when  it 
was  discovered  that  the  electrodes  in  use  were  unsatisfactory.  Mr. 
Haak  then  appealed  again  to  Mr.  Ryan  for  advice  in  this  connection. 
By  that  time  Mr.  Ryan  had  been  authorized  from  Washington  to 
give  advice  to  specific  individual  manufacturers,  and  he  told  Mr. 
Haak  that  the  electrodes  in  use  should  be  changed  if  waste  of  ore  was 
to  be  avoided.  About  this  time  also  Mr.  Haak  seems  to  have  dis- 
covered that  the  size  of  the  plant  as  built  was  insufficient  for  pro- 
duction on  a  profitable  commercial  basis.  This  defect  was  appar- 
ently kttributable  to  mis  judgment  on  the  part  of  Mr.  Haak's  con- 
structing engineer. 

7.  Thereupon  Mr.  Haak  employed  a  new  engineer  and  made  plans 
to  increase  his  plant  and  to  manufacture  his  own  electrodes  at  the 
cost  of  a  considerably  increased  investment.  As  a  residt  of  this  the 
plant  was  idle  until  April  of  1918.  About  this  time  the  claimant, 
Western  Reduction  Co.,  was  incorporated  by  Mr.  Haak  and  his 
brother  and  succeeded  to  their  interests  and  obligations  in  connec- 
tion with  this  enterprise. 

Before  embarking  on  this  extension  of  his  operations  Mr.  Haak 
cam0  to  Washington  and  had  a  talk  with  Mr.  Lyon  for  the  purpose 
of  satisfying  himself  more  accurately  as  to  the  attitude  of  the  Gov- 
ernment as  respected  affording  manufacturers  a  market  for  their 
output.  It  seems  that  for  some  time  there  had  been  under  discus- 
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sion  in  Congress  a  bill  which  was  supposed  to  be  intended  to  protect 
the  manufacturers  of  these  alloys  by  preventing  competition  from 
imports  and  guaranteeing  a  market  for  a  period  after  the  war. 
What  took  place  at  this  conversation  between  Mr.  Haak  and  Mr, 
Lyon  is  not  altogether  clear,  but  as  a  result  of  it  Mr.  Haak  seems  to 
have  left  with  the  impression  that  either  through  the  passage  of  the 
bill  or  otherwise  the  Government  would  undertake  to  protect  the 
market,  and  felt  justified  in  completing  his  plans  for  the  enlarge- 
ment of  his  plant  and  borrowing  money  for  the  purpose  and  also  in 
entering  into  a  lease  of  a  chrome  mine  to  afford  him  a  supply  of 
clirome  ore.  These  steps  were  taken  and  operations  pushed,  but  be- 
fore the  business  had  reached  a  profitable  basis  the  armistice  inter- 
vened, and  the  consequent  fall  in  demand  for  the  output  made  fur- 
ther operations  impossible. 

8.  The  claim  is  for  the  outlays  and  commitments  which  claimant 
and  the  Haak  brothers  incurred  for  the  purpose  of  manufacturing 
the  alloys  in  question.  It  is  based  on  the  theory  that  the  representa- 
tions, stimulation,  and  encouragement  received  from  the  articles  pub- 
lished in  the  mining  trade  journals  and  from  Mr.  Eyan,  Mr.  Varley^ 
and  Dr.  Lyon,  under  the  circumstances  under  which  they  were  made 
and  acted  on,  gave  rise  to  an  agreement,  express  or  implied,  on  the 
part  of  the  Government  to  afford  claimant  a  market  for  its  outputy 
which  meant  practically  the  output  of  the  plant  that  claimant,  in  fact, 
constructed,  since  the  size  and  character  of  this  plant  was  known  to 
these  officials.  This  agreement  is  related  back  in  time  to  June  of 
1917,  when  Mr.  Haak  had  his  first  interview  with  Mr.  Ryan.  The 
subsequent  interviews  with  Mr.  Varley  and  Dr.  Lyon  are  relied  on  as 
confirmatory  of  the  agreement  reached  in  June,  1917. 

9.  No  written  contract  or  order  for  any  of  its  output  was  ever 
received  by  claimant  from  the  Government.  Claimant  did  make 
some  sales  of  ferromanganese  to  a  commission  house  representing 
steel  manufacturers,  but  appears  to  have  had  no  dealings  as  respected 
actual  sales  with  any  Government  officials.  Although  the  manufac- 
turers in  question  were  corporations  which  it  is  well  known  were 
engaged  at  that  time  upon  Government  contracts,  there  is  no  evidence 
sufficient  to  trace  claimant's  product  into  any  specific  war  munitions 
or  into  any  particular  Government  contract  with  which  the  Secre- 
tary of  War  had  anything  to  do,  though  it  seems  safe  to  say  it  was 
used  for  some  sort  of  war  purpose. 

DECISION. 

1.  A  careful  consideration  of  the  evidence  presented  in  this  claim 
does  not  reveal  any  agreement,  express  or  implied,  between  claimant 
and  any  Government  official  within  the  meaning  of  the  act  of  March 
2,  1919.     There  is  no  doubt  that  the  needs  of  the  Government  for 
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ferromanganese  and  ferrochrome  were  matters  of  common  knowl- 
edge at  the  dates  involved  in  this  case,  and  that  the  Government  was 
endeavoring  to  encourage  their  production.  It  also  seems  clear  that 
the  officials  with  whom  claimant  had  its  dealings  were  authorized 
to  stimulate  this  production  in  every  practicable  way,  but  there  is 
nothing  to  show  that  they  had  been  given  any  authority  to  enter 
into  any  contracts  or  to  make  any  promises  or  representations  look- 
ing to  that  end,  and  these  limits  of  their  authority  seem  to  have 
been  understood  by  claimant.  There  is  nothing  in  the  evidence  to- 
show  that  these  officials  said  or  did  anything  that  could  be  construed 
as  a  promise  or  from  which  any  intention  to  make  an  agreement 
could  be  implied.  The  whole  tenor  of  the  evidence  is  to  the  effect 
that  the  discussions  between  claimant  and  these  officials  related 
simply  to  the  question  whether  such  an  enterprise  as  claimant  con- 
templated would  be  one  that  would  be  useful  to  the  Government 
and  commercially  profitable  to  the  claimant,  and  that  claimant 
throughout  was  not  seeking  at  all  to  effect  any  contractual  rela- 
tions with  the  Government,  but  only  to  ascertain  the  opinions  of 
presumably  well-posted  men  as  to  whether  its  contemplated  project 
offered  a  reasonable  chance  of  commercial  success  in  order  to  decide 
the  matter  for  itself.  In  response,  claimant  received  opinions  and 
nothing  more.  If  they  were  sufficiently  definite  and  persuasive  to 
induce  claimant  to  make  the  plunge,  and  were  followed  by  advice 
and  assistance  in  its  operating  difficulties,  these  transactions  still 
can  not  be  interpreted  as  amounting  to  anything  more  than  this. 
The  publications  in  the  trade  journals  did  not  amount  to  promises^ 
even  assuming  they  had  been  authorized  publications  of  the  Gov- 
ernment, of  which  there  is  no  evidence,  and  claimant's  idea  that 
the  Government  undertook  to  afford  it  a  market  through  congres- 
sional legislation  seems  to  rest  on  nothing  more  substantial  than 
the  opinion  of  various  persons  outside  of  Congress  that  legislation, 
if  finally  enacted,  would  have  that  effect.  Dr.  Lyon  clearly  was 
in  no  position  to  promise  such  undertaking,  and  it  is  not  established 
that  he  tried  to. 

2.  On  the  whole,  the  evidence  seems  to  show  clearly  that  claim- 
ant, as  the  result  of  its  own  investigations,  was  fully  advised  of  all 
the  circumstances  surrounding  the  business  which  it  proposed  to 
undertake,  and  that  it  entered  upon  this  enterprise  and  made  the 
expenditures  it  did  as  a  business  risk  in  the  exercise  of  its  own 
judgment  and  not  on  the  strength  of  any  representations  from  any 
Government  official  from  which  any  obligation  on  the  part  of  the 
Government  can  be  derived. 

DISPOSITION. 

1.  An  order  denying  relief  will  be  entered. 
Col.  Delafield  and  Mr.  Hope  concurring. 
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Juke  16,  1920. 
Case  No.  2669. 

In  re  CLAIM  OF  IBETON  BEOS. 

1.  FOBKAL   CONTBACT—JUBISDICTION—BEKEDY.— Where  a   claim   gnrows 

out  of  a  formal  contract  claimant  has  no  remedy  under  the  act  of 
March  2,  1919. 

2.  SAME— CONTBAGT  TEBMIKATED  BY  BBEACH.— The  Board  of  Contract 

Adjustment  has  no  Jurisdiction  under  the  act  of  March  2,  1920,  to 
adjust  a  claim  growing  out  of  a  contract  that  has  been  breached. 

3.  CLAIM  AND  DECISION.->-This  claim  for  ^1,054.53  is  an  appeal  from  the 

Classification  Claims  Board  and  is  presented  upon  the  theory  that  the 
United  States  Government  is  obligated  to  compensate  claimant  for  lost 
sustained  by  reason  of  the  delay  in  griving  shipping  instructions  relat- 
ing to  a  quantity  of  onions  purchased  from  the  claimant.  Held,  Board 
of  Contract  Adjustment  has  no  Jurisdiction. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  On  September  12, 1919,  this  claim  was  forwarded  by  the  Auditor 
of  the  War  Department  to  the  Classification  Claims  Board  with 
the  followinii:  statement: 

''  I  am  inclosing  herewith  all  papers  on  file  in  this  office  in  the 
claim  of  Ireton  Bros.,  of  Lima,  Ohio,  there  being  no  record  of  a 
formal  contract  having  been  executed  for  consideration  in  connec- 
tion with  the  act  of  Congress  of  March  2,  1919,  and  the  Comp- 
troller's decision  of  April  16,  1919,  construing  said  act." 

On  May  14,  1920,  the  Classification  Claims  Board  considered  this 
Claim  under  the  Dent  Act  and  denied  relief  upon  the  merits,  from 
»vhich  decision  appeal  has  been  taken  to  this  Board. 

2.  The  claimant's  loss  was  suffered  under  the  following  circum- 
5^taiiccs : 

On  or  about  February  14,  1918,  the  War  Department  advertised 
for  bids  on  100,000  pounds  of  onions,  to  be  delivered  at  Camp 
Wheeler,  and  38,000  pounds  of  onions  to  be  delivered  at  Camp 
Slieridan.  Claimant  submitted  bids,  and  under  date  of  February 
2'),  1918,  a  letter  of  acceptance  was  issued  by  the  depot  quarter- 
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master,  Atlanta,  Ga.,  covering  the  Camp  Sheridan  bid.    Tliis  letter 
reads  in  part  as  follows : 

''  Under  the  proposal  submitted  by  you  in  response  to  advertise- 
ment of  this  office  as  above,  award  is  hereby  made  to  you  for  fur- 
nishing and  delivering  the  following-named  supplies,  or  perform- 
ing the  following-named  services,  as  stipulated  in  the  proposal,  and 
in  conformity  with  the  usual  conditions  and  the  terms  of  the  adver- 
tisement.    *     *     * 

'*  The  article  or  services  and  time  and  place  of  delivery  or  per- 
formance are  as  follows:  38,000  pounds  of  onions,  as  per  specifi- 
cations, at  $1  90  per  cwt.,  f.  o.  b.  Camp  Sheridan,  Ala. 

"  Deliveries  to  be  as  required  bv  the  camp  quartermaster,  during 
the  month  of  March,  1918." 

Tender  date  of  March  1,  1918,  a  letter  of  acceptance  was  issued  by 
depot  quartermaster,  Atlanta,  Ga.,  covering  the  Camp  Wheeler  bid. 
This  letter  reads  in  part  as  follows: 

"  Sirs  :  Under  the  proposal  submitted  by  you  in  response  to  adver- 
tisement of  this  office,  as  above,  award  is  hereby  made  to  you  for 
furnishing  and  delivering  the  following-named  supplies,  or  perform- 
ing the  following-named  services,  as  stipulated  in  the  proposal  and 
in  conformity  with  the  usual  conditions  and  the  terms  of  the  adver- 
tisement. 

******* 

"The  articles  or  services  and  time  and  place  of  delivery  or  per- 
formance are  as  follows : 

"Approximately  100,000  pounds  of  onions,  as  per  specifications, 
i.  o.  b.  Camp  Wheeler,  Ga.,  at  $1.73  per  hundredweight. 

"  Deliveries  to  be  as  required  by  the  Camp  Quartermaster  during 
the  period  from  March  1, 1918,  to  March  30, 1918." 

3.  During  the  month  of  March,  1918,  the  Camp  Sheridan  quarter- 
master called  for  20,000  pounds  of  onions,  and  the  Camp  Wheeler 
•quartermaster  called  for  60,000  pounds  of  onions ;  claimant  shipped 
the  amoimt  so  called  for  and  has  been  paid  for  same.  No  further 
calls  were  made  in  the  month  of  March,  and  the  claimant  had  on 
hand  at  the  end  of  that  month  40,000  pounds  of  onions  for  delivery 
to  Camp  Wheeler  and  18,000  pounds  for  delivery  to  Camp  Sheridan. 
In  the  latter  part  of  March  claimant  requested  that  shipping  instruc- 
tions covering  these  amounts  be  given  him.  In  reply  to  this  request 
<5laimant  received  on  April  1,  1918,  the  following  telegram,  signed 
*^  Goethals,  Subsistence  " : 

"Ask  quartermaster  Cainp  Hancock  when  he  desires  further  ship- 
ment of  onions.  Camps  Wheeler  and  Sheridan  can  not  use  any  more 
onions  from  you.  Will  have  to  arrange  for  you  to  ship  them  Camp 
Wadsworth,  Spartanburg.  Will  advise  you  definitely  Thursday 
regarding  shipment  to  Wadsworth." 
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The  above  wire  was  followed  on  April  3,  1918,  by  the  following- 
telegram,  signed  "  Goethals,  Subsistence  " : 

"Eeference  wire  yesterday,  "Goethals,  Subsistence,"  regarding 
shipment  onions  Camp  Wadsworth,  find  that  camp  has  surplus  on 
hand  and  can  not  use  further  onions  this  month.  Will  advise 
you  later  what  disposition  to  make  of  surplus  you  are  holding  on 
contract." 

On  April  7  claimant  wired  Goethals,  Subsistence : 

"Onions  will  all  spoil  in  few  days  if  you  do  not  give  shipping^ 
instructions  to  ship  on  our  March  contract." 

On  April  19, 1918,  claimant  again  wired  Goethals : 

"  Have  two  cars  onions  sold  subsistence  division  for  March  ship- 
ment. Can  you  not  order  to  near-bv  camp?  Sprouting  aiid  de- 
teriorating, and  to  prevent  total  loss  should  be  moved  at  once.'' 

On  April  19  claimant  received  the  following  answer,  signed 
"  Goethals,  Subsistence  " : 

"Ke  telegram  19th.  You  are  to  furnish  30,000  pounds  onions  to- 
Camp  Greene,  Charlotte,  N.  C,  and  32,000  pounds  Camp  Taylor,. 
Louisville^  Ky.,  at  $1.73  per  hundred  delivered.  Camp  quarter- 
masters will  advise  you  when  to  ship." 

On  April  20,  1918,  claimant  received  following  telegram  from  the 
Camp  Taylor  quartermaster : 

"  In  compliance  with  telegraphic  instructions  Quartermaster  Gen- 
eral's Office,  dated  April  19,  1918,  under  proposal  for  furnishing 
onions  fresh  as  required  in  quantities  at  $1.73  per  hundredweight  at 
Camp  Zachary  Taylor,  Dumesnil,  Ky.,  during  the  calendar  month  of 
May,  1918,  is  accepted." 

Under  date  of  April  23, 1918,  claimant  received  from  Camp  Greene 
quartermaster  a  call,  which  reads  in  part  as  follows : 


«  {\ 


Call  is  hereby  made  upon  you  under  your  contract  dated 


day  of ,  191 — ,  for  furnishing  and  delivering  f .  o.  b.  cars  at 

Camp  Greene,  Charlotte,  N.  C,  in  addition  to  all  previous  calls  on 

this  contract  for  the enumerated  below,  to  be  delivered  as 

stated:  Onions,  dry,  30,000  pounds,  to  arrive  at  Camp  Greene  not 
later  than  May  2." 

4.  On  or  about  April  30,  1918,  claimant  shipped  30,000  pounds  of 
onions  to  Camp  Greene  and  30,000  pounds  of  onions  to  Camp  Taylor. 
Claimant  introduced  evidence  that  the  onions  when  shipped  were  in 
sound  condition.  On  arrival  at  the  above-mentioned  camps  the 
onions  were  badly  spoiled  and  decayed  and  were  accordingly  rejected. 

5.  While  no  formal  petition  has  been  filed,  claimant's  letters,  affi- 
davit, and  testimony  show  that  the  claim  is  based  upon  the  theory 
that  the  Government  was  obligated  by  the  acceptances  of  February 
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i25  anel  March  1  to  call  for  definite  quantities  of  onions  during  the 
month  of  March ;  that  calls  for  the  full  amount  were  not  made  during 
March,  but,  on  the  contrary,  late  in  April,  to  wit,  April  20  and  23 ; 
that  these  calls  were  made  pursuant  to  the  acceptance  of  February 
25  and  March  1,  and  that  the  arrival  of  the  onions  in  an  unaccept- 
able condition  was  the  direct  result  of  the  Government's  failure  to 
make  calls  or  give  shipping  instructions  in  accordance  with  the  con- 
tracts of  February  25  and  March  1 ;  and  that  as  a  result  the  60,000 
pounds  of  onions  were  a  total  loss,  for  which  claimant  asks  compen- 
sation in  the  sum  of  $1,054.53. 

DECISION. 

1.  The  claimant  does  not  contend  that  the  onions  in  question  were 
received  in  an  acceptable  condition,  but  alleges  that  failure  to  deliver 
sound  onions  was  due  wholly  to  the  Government's  failure  to  make 
calls  and  give  shipping  instructions  during  the  month  of  March,  as 
stipulated  in  the  letters  of  acceptance  of  February  25  and  March  1, 

1918.  Obviously  this  claim  must  be  predicated  upon  the  theory  that 
the  calls  made  on  April  20  and  April  23,  1918,  were  made  pursuant 
to  and  as  a  part  of  the  agreements  entered  into  on  February  25  and 
March  1.  Furthermore,  this  position  is  borne  out  by  the  correspond- 
ence, which  shows  that  the  Government  finding  itself  unable  to  use 
during  the  month  of  March  the  full  amount  of  onions  for  which  it 
had  contracted  on  February  25  and  March  1  delayed  calling  for 
58,000  pounds  of  same  until  late  in  April,  at  which  time  it  made  call 
and  changed  the  delivery  point. 

2.  An  examination  of  the  letter  of  acceptance  of  February  25  and 
March  1  discloses  the  fact  that  these  instructions  call  for  delivery 
within  60  days  and  involve  the  sums  of  $722  and  $1,730,  respectively; 
accordingly  these  agreements  are  within  the  provisions  of  Compiled 
Statutes,  paragraph  6853b,  and  are  contracts  executed  in  accordance 
with  law.    As  such,  claimant  has  no  remedy  under  the  act  of  March  2, 

1919,  known  as  the  Dent  Act. 

3.  It  further  appears  that  the  agreements  of  February  25  and 
March  1,  1918,  have  been  terminated  by  breach ;  accordingly  the  Sec- 
retary of  War  and  this  Board  have  lost  jurisdiction  and  can  afford 
no  relief. 

Col.  Delafield  and  Mr.  Fowler  concurriiur. 
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June  16,  1920. 
Case  No.  2635. 

In  re  CLAIM  OF  H.  XUELLBB  GBAIN  CO. 

1.  FAILUBE  TO  DELIVEE— FUBCHASE  OF  DEFICIENCY— SETTLEMENT.— 

Where  claimant  contracted  to  sell  and  deliver  5,000,000  pounds  of  hay 
to  the  Oovernment  at  a  stipulated  price  per  hundredweight,  and  failed 
to  deliver  a  portion  thereof,  necessitating  the  Oovernment's  purchase 
elsewhere,  the  Government  has  a  right  under  the  express  terms  of  the 
contract  to  deduct  from  the  amount  due  the  claimant  for  hay  delivered 
the  amount  paid  by  the  Government  in  excess  of  the  contract  price  for 
such  hay  as  it  was  obligated  to  purchase  by  reason  of  the  failure  of 
the  claimant  to  deliver  the  amount  sold. 

2.  CLAIM  AND  DECISION. — This  claim  for  $2,096.02  is  an  appeal  from  a  deci- 

sion of  the  Claims  Board,  Settlement  Division,  Office  of  the  Director  of 
Finance,  and  arises  under  the  act  of  March  2,  1919,  and  is  presented 
upon  the  theory  that  the  Government  has  failed  to  compensate  claimant 
for  hay  delivered  under  an  informal  contract.  Held,  claimant  is  not 
entitled  to  relief  sought. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase.  Storage  and  Traffic 
Division  Supply  Circular  Xo.  17, 1919,  for  $2,096.02,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  On  September  18,  1917,  the  claimant  wrote  the  depot  quarter- 
master at  Fort  Sam  Houston,  Tex.,  proposing  to  deliver  8,000^000 
pounds  of  No.  1  prairie  hay,  at  prices  ranging  from  $1.05  per  hun- 
dred pounds  to  $1.35  per  hundred.  This  offer  was  accepted  in  the 
following  letter  of  September  19, 1917,  as  to  5,000,000  pounds: 

•     "(464.4-145.)  September  19,  1917. 

"  From :  Department  cjuartermaster. 
"  To :  H.  Mueller  Grain  Co.,  San  Antonio.  Tex. 
"  Subject :  Award  of  contract. 

"1.  Confirming  telephone  of  even  date,  award  under  opening  of 
18th  instant  is  made  you  as  follows : 

*  *  *  *  «  «  * 

"One  million  (1,000,000)  pounds  No.  1  prairie  feeding  hay  at  one 
dollar  five  cents  ($1.05)  f.  o.  b.  San  Antonio  and  one  dollar  ten  cents 
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($1.10)  f.  o.  b.  El  Paso  per  one  hundred  pounds;  one  million  (1,000,- 
000)  pounds  at  one  dollar  seven  and  one-half  cents  ($1.07^)  f.  o.  b. 
San  Antonio  and  one  dollar  twelve  and  one-half  cents  ($1.12^)  f .  o.  b. 
El  Paso  per  one  hundred  pounds;  one  million  (1,000,000)  pounds  at 
one  dollar  ten  cents  ($1.10|  f .  o.  b.  San  Antonio  and  one  dollar  fifteen 
cents  ($1.15)  f.  o.  b.  El  I^aso  per  one  hundred  pounds;  one  million 
(1,000,000)  pounds  at  one  dollar  eighteen  cents  ($1.18)  f.  o.  b.  San 
Antonio  and  one  dollar  twenty-three  cents  ($1.23)  f.  o.  b.  El  Paso 
per  one  hundred  pounds;  one  million  pounds  (1,000,000)  at  one  dol- 
lar twenty-one  cents  ($1.21)  f.  o.  b.  San  Antonio  and  one  dollar 
twenty-six  cents  ($1.26)  f.  o.  b.  El  Paso  per  one  hundred  pounds. 

"2.  Your  proposal  and  this  letter  of  acceptance  will  constitute 
contract. 

"  3.  Calls  will  be  made  by  this  office. 

"  4.  Deliveries  must  be  made  strictly  in  accordance  with  calls  from 
this  office,  and  supplies  must  conform  strictly  to  your  quotations 
and  Government  specifications.  Any  deviation  from  specifications 
or  delay  in  makiuff  deliveries  will  be  sufficient  reason  for  this  office 
to  cancel  entire  award  and  buy  elsewhere. 

"  By  direction : 

"W.  A.  Trumbull, 
"Major,  Q.  M,  Corps,  U,  S,  Rr 

3.  In  accordance  with  paragraph  3  of  the  quoted  letter,  calls  were 
made  on  the  claimant  by  the  depot  quartermaster  calling  for  the 
delivery  of  substantially  all  of  the  5,000,000  pounds  which  were  con- 
tracted for.  Deliveries  should  have  been  made  within  30  days  after 
September  19,  1917.  Shortly  after  October  19,  1917,  the  claimant 
was  informed  by  the  quartermaster  that  he  was  short  in  his  deliveries. 
He  maintained  that  he  had  delivered  in  full.  It  was  not  until  some 
months  afterwards  that  the  exact  number  of  pounds  that  had  been 
delivered  was  determined.  It  now  appears  that  the  following  de- 
liveries were  made  : 

DeUverles  at—  PouDds. 

$1.05  hundredweifrht - 979,523 

1.07^  hundredweislit J... 333,440 

1. 10  hundredweijrht 1,034,201 

1.18  nundredwHj^ht 1,044,489 

1.21  Mindred\vei;rlit 990.708 

Total 4, 382,  421 

There  was  a  cancellation  of  the  call  for  hay  at  $1.10  per  hundred- 
weight, amounting  to  25,771  pounds. 

4.  The  Government  bought  hay  in  the  latter  part  of  October  for 
delivery  in  November  and  December,  1917,  for  which  it  had  to  pay 
$1.42  per  hundred  pounds.  It  appears  that  this  price  was  the  fair 
market  price. 

5.  The  United  States  has  deducted  from  the  amount  due  the  claim- 
ant the  sum  of  $2,096.02.    Its  calculations  are  based  on  the  difference 
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between  the  contract  price  for  the  undelivered  haj^  and  the  price 
which  the  Government  was  obliged  to  pay. 

DECISION. 

1.  The  terms  of  the  award  are — 

"Any  deviation  from  specifications  or  delay  in  making  deliveries 
will  be  sufficient  reason  for  this  office  to  cancel  entire  award  and  buy 
elsewhere." 

2.  The  entire  award  was  not  canceled.  The  Government  bought 
elsewhere  enough  hay  to  make  up  the  shortage  in  deliveries  which  the 
claimant  should  have  made.  The  ordinary  rule  of  damages  is  that 
the  claimant  is  liable  for  the  difference  between  the  market  price  for 
hay  and  the  contract  price.  This  is  the  rule  that  obtained  in  this 
case  and  it  is  the  rule  which  has  been  followed  by  the  Government  in 
making  its  deductions.  We  see  no  reason  to  overrule  or  change  it. 
It  is  stated  by  the  Government  that  after  deducting  $2,096.02  there 
is  due  the  claimant  the  sum  of  $88.77.  The  claimant  has  refused 
to  accept  this  amount.  The  determination  of  this  Board  is  that  the 
claimant  is  entitled  to  $88.77  and  no  more. 

disposition. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  recorder  of  the  Classification  Board,  Settlements  Division, 
Office  of  the  Director  of  Finance,  with  the  suggestion  that  payment 
should  be  made  to  the  claimant  of  the  undisputed  balance  of  $88.77 
and  no  more  in  accordance  with  its  determination. 

Col.  Delafield  concurring. 
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June  16,  102(». 
Case  No.  1915. 

Ju  re  CLAIM  OF  XADDOX  TABLE  CO. 

1.  MISTAKE  AS  TO  NUMBEB  OF  ABTICLES  OBDEBED.— Where  claimant  had 

a  contract  for  the  manufacture  of  a  certain  number  of  propellers  and 
was  ordered  to  ship  five  propellers  for  a  certain  purpose  and  thereupon 
wrote  a  letter  to  the  effect  that  it  understood  that  this  was  an  addi- 
tional order  but  was  Immediately  informed  by  telegn^am  that  the  five 
were  to  apply  on  the  original  contract.  Held,  that  there  was  no  agree- 
ment within  the  meaning  of  the  act  of  March  2,  1919,  whereby  the  Gov- 
ernment is  obligated  to  compensate  claimant  for  loss  caused  by  this 
mistake. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  $420, 

based  upon  an  alleged  agreement  for  the  manufacture  of  propellers.  By 
its  decision  of  February  9,  1920,  this  Board  held  that  claimant  was  not 
entitled  to  relief.  On  appeal  to  the  Secretary  of  War  the  claim  was 
remanded  to  this  Board  for  the  taking  of  further  testimony.  Held,  on 
rehearing,  that  claimant  is  not  entitled  to  relief. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  findb  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  was  filed  with  the  Air  Service  Claims  Board  in 
accordance  with  Purchase,  Storage  and  Traffic  Division  Supply  Cir- 
cular No.  17, 1919,  on  June  28,  1919.  It  was  presented  to  the  Board 
of  Contract  Adjustment,  in  the  original  instance,  on  an  appeal  from 
the  decision  of  the  Air  Service  Claims  Board.  The  claim  is  for 
$420,  and  arises  by  reason  of  an  agreement  alleged  to  have  been 
entered  into  between  the  claimant  and  the  United  States  on  the  l7th 
day  of  June,  1918,  for  the  manufacture  of  five  airplane  propellers. 
A  hearing  was  had  before  this  Board  on  January  26,  1920,  and 
thereafter,  on  February  9,  1920,  by  its  decision  the  relief  prayed  for 
in  claimant's  petition  was  denied.  From  this  decision  the  claimant 
took  an  appeal  to  the  Secretary  of  War,  and  the  claim  has  been  re- 
turned by  the  Secretary  of  War  to  the  Board  of  Contract  Adjust- 
ment for  further  consideration  and  proceedings  upon  the  following 
reconmiendation : 

"Upon  consideration  of  the  record  presented  it  is  directed  that 
further  proceedings  be  had  in  accordance  with  the  attached  recom- 
mendation of  the  special  advisers." 

S4113— 21— V0L6 24  857 
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Said  recommendation  is  as  follows : 

"  The  petition  for  review  in  this  case  should  be  considered  as  an 
appeal  from  the  order  of  the  Board  of  Contract  Adjustment  denying 
claimant's  petition  for  a  rehearing. 

"  The  decision  of  the  Board  is  based  on  'testimony  of  the  Govern- 
ment inspector  at  claimant's  plant,  to  the  effect  that  the  propellers 
for  the  making  of  which  compensation  is  here  sought  were  manufac- 
tured before  the  order  was  received.  Claimant  was  not  represented 
at  the  hearing,  and  therefore  there  was  no  cross-examination  of  the 
(jovernment  inspector,  and  no  evidence  on  behalf  of  claimant  except 
the  affidavits  submitted  with  its  claim. 

"  Immediately  upon  being  informed  of  the  decision  of  the  Board 
the  claimant  requested  a  rehearing,  and  stated  that  its  failure  to 
appear  and  produce  witnesses  at  the  hearing  was  due  solely  to  the 
fact  that  it  had  no  notice  that  the  Government  contended  that  the 
propellers  had  been  manufactured  otherwise  than  pursuant  to  the 
written  order  set  forth  in  petitioner's  claim,  and  therefore  deemed  it 
unnecessary  to  incur  the  expenses  of  procuring  the  attendance  of 
witnesses  at  Washington. 

"  Claimant  then  offered  to  present  its  superintendent,  Mr.  Belknap, 
as  a  witness  as  to  the  facts  set  forth  in  claimant's  petition  and  to 
submit  such  additional  evidence  as  to  the  actual  date  of  cutting  pro- 
pellers as  is  in  claimant's  possession.  Claimant's  verified  petition 
for  a  rehearing  sets  forth  that  prior  to  the  hearing  petitioner  was 
unaware  that  its  allegations  were  controverted  and  did  not  anticipate 
any  contest  of  the  claim.    The  petition  for  the  rehearing  was  denied. 

"After  a  careful  examination  of  the  record  we  recommend  that  the 
Board  be  instructed  to  grant  claimant  an  opportunity  to  present 
further  evidence  in  support  of  its  claim. 

"G.  H.  Dorr, 

"R.    C.    GOODALE, 

"  Special  Advisers.^^ 

A  further  hearing  of  this  case  was  held  by  this  Board  on  June  4, 
1920. 

2.  The  circumstances  out  of  which  this  claim  arises  are  as  follows : 
Prior  to  June  17, 1918,  the  claimant  was  engaged  in  the  manufacture 
of  250  airplane  propellers  for  the  Curtiss  OX-6  engines.  These  pro- 
pellers were  being  made  under  Procurement  Order  No.  20564  and  a 
formally  executed  contract.  No.  2750,  dated  February  4,  1918,  cover- 
ing the  purchase  order.  The  claimant  was  in  production,  but  had 
not  completed  the  full  number  of  propellers  required  under  the  con- 
tract, by  reason  of  the  failure  to  get  the  proper  kind  of  lumber. 

3.  On  June  17,  1918,  claimant  received  from  the  Director  of  Air- 
craft Production  a  communication  signed  by  F.  M.  Sibley,  of  the 
propeller  section,  which  is  here  quoted : 

"  1.  This  office  has  been  requested  to  arrange  for  the  shipment  of 
five  propellers  to  be  used  for  exhibition  purposes  at  different  county 
fairs. 
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"  2.  Inasmuch  as  your  company  is  the  only  one  at  this  time  manu- 
facturing 8-25  design,  it  is  requested  that  you  prepare  iive  propellei^s 
of  this  type  to  le  manufa^^tured  in  exact  accordance  with  specifica- 
tions, but  with  th^  exception  of  your  trade-mark, 

"  3.  Shippin^i:  instructions  will  then  be  issued  immediately  for  the 
forwarding  of  these  propellers  as  directed." 

To  this  letter  the  claimant  replied,  on  June  22, 1918,  as  follows: 

"  We  acknowledge  yours  of  the  17th  instant  requesting  us  to  enter 
order  for  five  propellers,  8-25  design,  which  we  inter  are  to  be  manu- 
factured from  oak  same  as  those  covered  by  our  order  20564,  contract 
No.  2750. 

"  We  understand  this  is  in  addition  to  the  quantity  Governed  hy  the 
ahove-named  contract  and  v:ill  proceed  at  once  with  the  manufacture 
of  same. 

"  Will  we  he  furnished  with  a  separate  order  and  contract  numher 
to  cover  this  additional  orderf^^ 

Upon  receipt  of  this  letter  the  Director  of  Aircraft  Production 
wired  to  claimant,  on  June  24,  1918,  as  follows : 

"  Re  letter  22d.  Five  propellers  to  be  furnished  for  exhibition  pur- 
poses to  apply  on  original  order.  Shipment  must  be  made  within, 
one  week,'^'* 

And  upon  the  same  date  wrote  to  claimant  as  follows : 

"  1.  In  reply  to  your  letter  of  June  22,  this  office  wired  you  to  the 
effect  that  five  propellers  to  8-25  design  which  are  to  be  used  for  ex- 
hibition purposes  at  different  county  fairs  throughout  the  country- 
were  to  be  furnished  on  original  order  No.  20564. 

"  2.  Further,  it  is  quite  necessary  that  these  propellers  be  ready  for 
inunediate  shipment,  as  this  office  has  been  requested  to  see  that  the 
same  are  forwarded  by  the  first  part  of  next  week  at  the  latest.  Ship- 
ping instructions  will  be  forwarded  by  our  Mr.  Jones. 

"3.  Immediately  upon  receipt  of  this  kindly  advise,  giving  the 
exact  status  of  the  matter." 

In  reply  to  the  foregoing  letter  the  Director  of  Aircraft  Produc- 
tion received  the  following : 

"Acknowledging  yours  of  the  24th  instant,  just  at  hand,  in  repljr  to 
your  wire  of  the  sSth  we  wired  you  as  follows:  '  Bewire  date  sending 
shipping  instructions  and  bills  lading.  Shipment  will  follow  imme- 
diateW-' 

"  We  have  in  this  morning's  mail  advice  from  the  Production  De- 
partment, propeller  section,  simed  'C.  S.  Jones,'  instructing  us  to 
ship  to  Lieut.  vValker,  Signal  Corps,  General  Supply  Depot,  Wash- 
m^ton,  D.  C,  who  states  that  the  propellers  are  expected  to  reach 
TVashington  on  or  before  July  15. 

"  With  this  short  date  for  delivery,  we  should  have  your  advice 
to  make  shipment  by  express.  Will  you  advise  us  by  wire  concerning 
this,  and  see  also  that  B/L  for  the  shipment  arc  provided  that  we 
may  not  be  delaj^ed. 

"  Maddox  Table  Co." 

After  the  receipt  of  the  first  communication,  dated  June  17,  1918, 
and  on  either  June  18  or  19  claimant  alleges  that  it  cut  the  material 
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necessary  for  the  five  propellers,  and  proceeded  to  finish  them  in  ac- 
cordance with  the  specifications  contained  in  the  purchase  order 
and  contract.  The  entire  order  of  250  propellers  was  manufactured 
and  delivered  by  claimant  under  shipping  instructions  from  the 
United  States.  No  shipping  instructions  beyond  those  contained  in 
the  letter  to  claimant  from  C.  S.  Jones,  referred  to  in  the  letter  above 
quoted,  were  received  for  the  five  propellers,  which  were  finished, 
and,  according  to  the  testimony  of  Mr.  H.  P.  Belknap,  of  the  claimant 
company,  were  ready  for  delivery  some  time  in  the  month  of  July. 
These  propellers  are  now  on  hand  at  the  plant  of  claimant  and  are 
the  basis  of  this  claim. 

4.  There  appeared  on  behalf  of  claimant.  Axel  Berg,  who  was  in 
charge,  on  the  17th  day  of  June,  of  all  the  lumber  and  all  cutting  of 
lumber  at  the  claimant's  plant,  who  testified  that  on  the  I7th  or  18th 
of  June  he  received  oral  instructions  from  Mr.  Belknap,  the  factory 
superintendent,  to  get  out  lumber  enough  for  six  blades  (propellers)  ; 
that  the  lumber  was  gotten  out  and  cut  into  proper  sizes  and  dimen- 
sions on  the  same  da;  that  the  order  was  received.  Belknap  testified, 
in  effect,  that  the  five  propellers  intended  for  delivery  under  the  order 
of  June  17,  and  which  were  not  to  carry  the  claimant's  trade-mark, 
were  not  made  up  from  the  lumber  cut  on  June  18  or  19,  but  were 
taken  from  the  propellers  in  course  of  manufacture  and  which  were 
in  the  finishing  rooms  on  that  date.  The  propellers  made  from  the 
lumber  cut  on  June  18  or  19  were  to  replace  the  five  so  taken,  in 
order  to  fully  complete  the  number  of  propellers  required  under  the 
contract. 

DECISION. 

1.  The  governing  question  in  this  case  is  whether  or  not  the 
letter  of  June  17,  1918,  from  the  Director  of  Aircraft  Production 
to  claimant  should  be  construed  as  an  independent  order  for  five 
propeller  shafts,  separate  and  distinct  from  those  called  for  under 
contract  No.  2750,  or  whether  the  intention  of  the  Director  of  Air- 
craft Production  was  to  include  the  order  of  June  17  in  and  to  be 
applicable  against  the  formal  contract.  The  letter  of  June  17,  1918, 
would  seem  to  indicate  that  the  intention  of  the  United  States  was 
to  place  with  claimant  an  additional  order  for  five  propellers.  How- 
ever, this  impression  was  corrected  by  the  telegram  and  confirmation 
letter  of  June  24,  in  which  the  true  intent  of  the  Ignited  States  was 
expressed. 

2.  However,  it  is  the  contention  of  the  claimant  that,  upon  the 
faith  and  authority  of  this  letter  (June  17)  it  produced  the  pro- 
pellers.   In  the  face  of  the  communication  of  June  24  was  this  action 
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justified  by  the  circumstances?    A  brief  review  of  the  evidence  will 
Slid  us  in  our  conclusions. 

3.  It  is  not  clear  when  the  manufacture  of  the  five  propellers  was 
be^run.  The  testimony  of  both  Belknap  and  Berg  is  that  the  mate- 
rial from  which  these  propellers  were  made  was  cut  on  either  the 
18th  or  19th  of  June,  following  the  receipt  of  the  alleged  order^ 
and  that  the  propellers  were  completed  in  July  following.  The  im- 
pression sought  to  be  created  by  this  evidence  is  that  the  claimant 
lost  no  time  after  the  receipt  of  the  alleged  order,  but  entered  into 
prochiction  immediately.  However,  this  contention  of  the  claimant  is 
defeated  by  the  letter  of  June  22  from  claimant  to  the  propeller  sec- 
tion of  the  Bureau  of  Aircraft  Production,  in  which  it  is  specifically 
stated : 

"We  understand  this  is  an  addition  to  the  quantity  covered  by 
the  above-named  contract,  and  icill  proceed  at  once  %cith  the  Qtmnu- 
facture  of  aamey 

Thus  we  are  confronted  with  two  contradictory  statements  emanat- 
ing from  practically  the  same  soui'ce.  Without  criticizing  or  ques- 
tioning the  truth  of  the  statements  made  by  either  Mr.  Belknap  or 
Mr.  Berg,  we  are  inclined  to  view  the  statement  contained  in  the 
above-quoted  paragraph  as  being  indicative  of  the  true  situation. 
This  letter  was  written  at  the  very  time  of,  or  shortly  after,  the 
receipt  of  the  alleged  order,  and  it  is  a  fair  assumption  that  a  state- 
ment made  at  or  near  the  time  of  the  receipt  of  the  order  would 
present  more  nearly  the  true  situation  than  would  the  testimony  of 
witnesses,  credible  though  they  are,  whose  testimony  is  based  upon 
an  ability  to  remember  accurately  events  which  transpired  nearly 
two  years  ago.  The  inference  is  that  the  production  of  these  pro- 
pellers was  not  begun  until  June  22  or  some  date  thereafter.  But, 
assuming,  for  the  sake  of  argument,  that  the  claimant  actually  re- 
lied upon  the  alleged  order  and  entered  into  production  prior  to 
June  22,  and  with  the  further  assumption  before  our  minds  that 
from  two  to  three  weeks  was  required  to  finish  a  propeller,  was  the 
claimant  justified  in  completing  these  propellers  after  the  receipt 
of  the  letter  and  telegram  of  June  24?  Both  the  letter  and  the  tele- 
gram above  referred  to  were  couched  in  plain,  unambiguous  terms 
such  as  permitted  of  no  misconstruction,  and  were  sufficient  to  put 
at  rest  any  misunderstanding  into  which  claimant  might  have  been 
led  by  the  letter  of  June  17.  The  telegram  specifically  states  that 
the  propellers  for  exhibition  purposes  were  to  apply  on  the  original 
order ^  and  the  letter  goes  one  step  further  and  sets  out  specificalh/ 
the  nuniber  of  the  order.  Clearly,  there  can  be  no  room  to  doubt 
but  what  the  claimant  was,  in  the  face  of  this  telegram  and  letter, 
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put  upon  notice  that  the  five  propellers  were  not  an  additiondl  order^ 
and  that  no  additional  purchase  order  or  contract  would  be  issued 
or  tendered  to  claimant  therefor.  Our  conclusion  is  that  the  claim- 
ant, in  so  completing  the  propellers,  did  so  upon  its  own  responsi- 
bility and  without  authority,  and  must  assume  the  losses,  if  any, 
occasioned  thereby.  That  claimant  was  thoroughly  cognizant  of  the 
fact  that  it  was  building  these  propellers  upon  its  own  responsi* 
bility  and  without  authorization  from  the  United  States,  is  evidenced 
in  a  letter  dated  September  11, 1918,  from  claimant  to  the  Pittsburglj 
Aircraft  Co.,  Pittsburgh,  Pa.,  and  which  was  through  error  delivered 
to  the  Pittsburgh  Branch  of  Aircraft  Production  and  which  is  now  a 
part  of  the  record  in  this  case.  This  letter  was  written  prior  to  the 
filing  of  this  claim  with  the  Air  Service  Claims  Board,  and  is  as 
follows : 

"  We  recently  completed  a  contract  with  the  Government  for  six 
propeller  blades  for  Curtiss  OX-5  engines  and  have  a  few  surplus 
blades^  perfect^  which  hy  mistake  we  made  in  excess  of  the  order: 
also  a  few  that  in  some  minor  particulars  did  not  comply  with  all 
specifications  when  finally  completed. 

"  We  have  been  advised  that  in  some  instances  you  have  purchased 
some  of  these  blades,  and  beg  to  inquire  if  you  are  in  the  market  at 
this  time  for  any  of  this  type,  and  if  so,  the  price  you  would  pay 
for  same,. 

"  Very  truly,  yours, 

"  Maddox  Table  Co." 

It  will  be  noted  that  the  language  of  this  letter  is,  "  We  ♦  ♦  ♦ 
have  a  few  surplus  blades,  perfect,  which  by  mistake  we  made  in 
excess  of  the  order."  This  statement  clearly  indicates  either  one  of 
two  things — that  after  the  receipt  of  the  letter  and  telegram  of  June 
24,  1918,  wherein  the  claimant  was  specifically  advised  that  the 
order  for  five  propellers  was  to  be  included  under  the  purchase  order 
No.  20564,  the  claimant  completed  the  propellers  with  the  view  of 
using  them  as  replacements  in  case  of  rejections;  or,  in  the  absence 
of  that  contingency,  of  selling  them  in  the  open  market.  It  appears 
that,  failing  in  both  of  its  purposes,  claimant  now  seeks  to  recoup 
from  the  United  States  such  losses  as  it  may  have  incurred  by  reason 
of  its  failure  to  be  guided  by  the  expressed  intention  of  the  United 
States.  A  contract  comes  into  being  only  upon  an  offer  and  an  ac- 
ceptance, and  the  acceptance  must  be  in  the  precise  terms  of  the  offer. 
In  the  case  at  bar  there  are  no  facts  which,  to  our  minds,  constitute 
either  an  offer  or  an  acceptance.  The  United  States  at  no  time  in- 
tended to  make  a  new  contract  with  the  claimant  for  these  five  pro- 
pellers. The  impression  which  might  have  been  created  by  the 
letter  of  June  17  that  it  did,  being  subsequently  corrected,  the  claim- 
ant should  have  governed  its  actions  accordingly.    If  claimant  relied 
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upon  what  it  thought  was  a  new  contract  and  incurred  expenses  for 
labor  and  materials  after  the  advices  of  June  24,  it  did  so  at  its  own 
peril,  and  the  United  States  is  not  responsible  to  claimant  in  any 
amount  whatsoever. 

For  the  foregoing  reasons  the  relief  prayed  for  will  be  denied. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  will  enter  a  final  order  deny- 
ing relief. 

Col.  Delafield  and  Mr.  Marcum  concurring. 
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June  16,  1920. 
Case  No.  2616. 

In  re  CLAIM  OF  PRODXTCTS  MANXTFACTXTRING  CO. 

1.  JXTRISDICTION. — Where  the  claimant  had  a  formal  contract  for  the  pur- 
chase and  removal  of  waste  material  from  an  army  camp,  which  has 
been  terminated  by  regular  expiration  of  time  and  been  fully  performed 
by  both  parties,  the  Secretary  of  War  has  no  jurisdiction  to  settle  a 
claim  that  claimant  had  not  received  all  the  material  he  was  entitled  to. 
which  was  first  asserted  20  months  thereafter.  Case  of  Henry  Knight  A 
Son  distinguished. 

.2.  CLAIU  AND  DECISION. — Claim  under  General  Order  103  on  formal  contract 
for  undelivered  material  on  waste  contract.  Held,  claimant  not  en- 
titled to  recover. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

This  claim  is  filed  under  (leneral  Orders,  103,  War  Department, 
1918.  Claimant  makes  claim  under  formal  contracts  for  waste  mate- 
rials produced  at  Camp  Upton,  Yaphank,  Long  Island,  and  at  the  em- 
barkation cantonment,  Tenafly,  N.  J.,  which  the  United  States  failed 
to  deliver  to  it.  Claimant  asks  for  a  construction  of  the  contracts, 
and  in  the  event  any  of  such  waste  materials  have  been  sold  by  the 
United  States  that  the  Ignited  States  pay  to  it  the  money  derived 
from  said  sale.  Claimant's  demand  is  for  an  indefinite  sum  of 
money  and  an  indefinite  quantity  of  waste  material. 

FINDINGS  OF  FACTS. 

1.  Formal  contracts  were  entered  into  between  the  claimant  and 
the  United  States  on  the  31st  day  of  August,  1917,  in  relation  to 
the  removal  of  waste  material  from  Camp  Upton,  Yaphank,  Long 
Island,  and  from  the  embarkation  cantonment  at  Tenafly,  N.  J., 
which  contracts  expired  on  June  30,  1918.  By  the  terms  of  these  con- 
tracts the  contractor  agreed  to  pay  5  cents  per  month  for  each  soldier 
and  each  person  in  Government  service  at  the  respective  camps  dur- 
ing at  least  one-half  of  the  month  for  which  payment  was  made. 
In  return  for  this  payment  the  contractor  was  to  receive  all  waste 
material  produced  at  said  camps,  with  certain  exceptions  mentioned 
in  said  contracts.  The  contract  relative  to  Camp  Upton,  Yaphank, 
Long  Island,  reads  in  part  as  follows : 

"  1.  The  contractor  agrees  to  purchase  and  remove  all  waste  matter 
of  every  kind  and  nature,  except  rags,  bags,  manure,  and  cinders, 
from  Camp  Upton,  Yaphank,  Long  Island. 
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"2.  All  such  waste  matter  produced  at  said  camp  shall  be  collected 
by  the  United  States  in  its  own  receptacles  and  delivered  to  the  con- 
tractor at  some  point  within  the  reservation  to  be  designated  by  the 
commanding  officer  in  charge." 

The  contract  covering  the  embarkation  cantonment  at  Tenafly, 
N.  J.,  contains  identically  the  same  language  as  is  above  quoted  from 
the  contract  covering  Camp  Upton,  with  the  exception  that  in  lieu 
of  the  words  in  the  last  clause  of  parargaph  1,  which  read,  "  from 
Camp  Upton,  Yaphank,  Long  Island,"  there  have  been  inserted  the 
words,  "  from  embarkation  cantonment,  Tenafly,  N.  J." 

2.  JBy  petition  filed  with  this  Board  on  April  17,  1920,  claimant 
alleges  that  shortly  after  the  contract  was  executed,  and  after  the 
contractor  began  performance,  a  question  arose  as  to  the  meaning  in 
the  first  paragraph  of  the  contracts  of  the  words  "  all  waste  matter 
of  every  kind  and  nature,  except  rags,  bags,  manure,  and  cinders." 

3.  By  said  petition  claimant  further  alleges : 

"  4.  In  accordance  with  the  terms  of  the  contracts,  the  contracti^r 
paid  to  the  United  States  of  America  the  sum  of  5  cents  per  month 
for  each  soldier  and  each  person  in  Government  service  at  both  of 
said  camps  during  the  entire  period  covered  by  said  contracts  and 
demanded  that  there  be  delivered  to  said  contractor  waste  materials 
with  the  exception  of  ra^^s,  bags,  manure,  and  cinders  as  the  same 
accumulated  at  each  of  said  camps,  but  the  United  States  of  America 
and  the  conunanding  officer  in  charge  at  both  of  said  camps  and  their 
subordinate  officers  each  and  all  refused  and  failed  to  either  deliver 
to  said  contractor  or  to  permit  it  to  receive  and  have  large  and  sub- 
stantial quantities  of  waste  material  of  various  and  sundry  kinds 
and  description  other  than  rags,  bags,  manure,  and  cinders,  and 
there  accumulated,  as  your  petitioner  is  informed,  believes,  and 
charges,  at  each  of  said  camps  during  the  period  covered  by  said 
contract,  to  wit,  the  period  between  August  31,  1917,  and  June  30, 
1918,  in  addition  to  many  other  articles  of  waste  material  the  exact 
number  of  which  is  not  within  the  knowledge  of  this  petitioner,  but 
is  within  the  knowledge  of  the  United  States  of  America,  the  fol- 
lowing specific  articles  of  waste  : 

In  excess  of — 

Auto   ra(li{it(»is .">(> 

BniToIs    750 

Cases   7oO 

Knives   50 

Auto  parts ^ pounds__     80.  0(X) 

Balluff  wire tlo KM),  000 

Brass,  Inchidinj:  liplit  yellow,  red,  heavy  yellow,  and  turnings — do 2,000 

Composition   do 1,  500 

rondenuied  oats,  corn,  and  other  foodstniTs do 60,000 

Copper,  light  and  heavy,  and  including  wire,  insula te<l  ai  d  tni insu- 
lated   pounds--      1,  800 

Horseshoes do 10. 000 

Hose do 1,200 

AUiminura,  all  kinds do 1,200 

Inner  tubes,  all  kinds do 1,500 

Iron,  an  kinds do 275.000 

Leather,  scrap  and  miscellaneous do 3,000 

Lead,  all  kinds do 1,800 
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Id  excess  of— 
Nails pounds—  750 

Roachlugs,  mare  and  tall do 60U 

Rubber,  exclusive  of  tires do 17,000 

Steel,  all  kinds do 120,000 

Stove  plates  and  grates do 60,000 

Tires,  auto do 6, 100 

Tires,  motor-cycle do 2, 400 

Tubing,  all  kinds J do 1,200 

"  The  foregoing  list  of  articles  is  an  estimate  and  the  tabulation 
of  articles  is  based  upon  the  best  information  available  to  this  peti- 
tioner, and  it  is  believed  that  there  accumulated  at  each  of  said  camps 
during  the  period  covered  by  the  contracts  hereto  attached,  in  excess 
of  the  number  of  each  article  designated. 

u  ^  ♦  «  *  That  it  (claimant)  is  and  at  all  times  since  the 
execution  of  the  aforesaid  contracts  was  by  the  clear  terms  of  the 
contracts  entitled  to  '  all  waste  matter  of  every  kind  and  nature, 
except  rags,  bags,  manure,  and  cinders,'  which  accumulated  at  each 
of  said  camps  between  August  31,  1917,  and  midnight  of  the  30th  of 
June,  1918,  now  offers  to  accept  in  settlement  of  this  controversy 
such  articles  of  waste  as  accumulated  at  each  of  said  camps  during 
the  period  covered  bv  said  contracts,  if  said  articles  are  now  in  the 
possession  of  the  United  States  of  America,  and  in  the  event  any  or 
all  of  said  articles  have  been  disposed  of,  your  petitioner,  said  con- 
tractor. Products  Manufacturing  Co.,  offers  to  accept  in  lieu  of  such 
articles,  if  any,  as  may  have  been  disposed  by  tlie  United  States  of 
America  the  amount  received  by  the  United  States  of  America  for 
such  articles,  if  any,  as  may  have  been  disposed  of  by  the  United 
States  of  America." 

4.  By  letter  dated  May  20,  1920,  H.  P.  Kimball,  captain.  Quarter- 
master Corps,  executive  officer  at  Camp  Merritt,  N.  J.,  which  is  the 
camp  within  the  embarkation  cantonment  at  Tenafly,  N.  J.,  states: 

"  You  are  advised  that  there  are  no  records  on  file  in  this  office 
which  would  indicate  the  number,  kind,  and  quantity  of  waste  ma- 
terial that  accumulated  at  this  camp  between  August  31,  1917,  and 
June  30,  1918,  except  rags,  bags,  manure,  and  cinders." 

5.  By  letter  dated  May  14,  1920,  H.  L.  Butler,  lieutenant  colonel, 
Quartermaster  Corps,  camp  supply  officer.  Salvage  Division,  Camp 
Upton,  N.  Y.,  states: 

"  Reference  your  letter  under  date  of  May  10,  1920,  file  No.  150- 
C-2616,  you  are  advised  that  all  records  at  camp  headquarters,  and 
this  office,  pertaining  to  the  subject  matter,  have  been  searched  and 
there  is  no  information  on  file,  other  than  a  copy  of  the  original 
contract  between  the  War  Department,  represented  by  Lieut.  Col. 
C.  R.  Krauthoff  and  the  Products  Manufacturing  Co.  for  the  period 
of  time  between  August  21, 1917,  and  June  30, 1918." 

6.  The  contracts  in  question  expired  June  30,  1918,  and  it  does  not 
appear  that  claimant  made  any  claim  thereunder  until  it  filed  its 
present  petition  with  the  Board  of  Contract  Adjustment  April  17, 
1920,  a  period  of  about  22  months  after  the  expiration  of  the  con- 
tracts. Although  tlie  petition  recites  that  a  question  of  construction 
as  to  the  meaning  of  paragraph  1  of  the  contracts  arose  shortly  after 
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the  claimant  commenced  performance,  from  the  investigation  made 
herein  it  would  appear  that  no  record  was  entered  or  made  of  any 
protest  on  the  part  of  the  claimant.  Admitting,  however,  claimant 
did  protest  it  was  not  receiving  all  the  waste  material  called  for  by 
its  contracts,  it  accepted  the  quantity  allotted  to  it  by  the  Government 
officials,  and  made  the  monthly  payments  required  by  the  contracts. 
The  record  does  not  show  but  what  the  claimant  acquiesced  in  the 
construction  placed  on  the  contract  by  the  United  Staes,  and  ac- 
cepted the  waste  material  allotted  to  it  in  full  satisfaction  of  its  con- 
tracts. The  contracts  were  fully  performed  and  completed,  both  by 
the  United  States  and  claimant,  without  any  question  or  doubt  or  dis- 
pute being  left  open  by  the  parties  for  future  determination. 

Claimant's  claim  is  for  an  indefinite  simi  of  money  and  an  indefi- 
nite quantity  of  waste  material.  In  paragraph  6  of  its  petition, 
above  quoted,  claimant  alleges  that  it  now  offers  to  accept  in  settle- 
ment such  articles  of  waste  material  as  accumulated  at  each  of  said 
camps  during  the  period  covered  by  the  contracts,  if  the  articles  are 
now  in  the  possession  of  the  United  States,  and  in  the  event  any  or 
all  of  such  articles  have  been  disposed  of  claimant  offers  to  accept 
in  lieu  thereof  the  amount  received  for  same.  The  letters  of  Lieut. 
Col.  Butler  and  Capt.  Kimball  state  there  are  no  records  which 
would  indicate  any  waste  material  accumulated  at  their  respective 
camps  between  August  31,  1917,  and  June  30, 1918.  The  conclusion 
is  inevitable  that  claimant  received  all  the  waste  material  to  which 
it  was  entitled,  and  that  its  offer  of  settlement  is  of  no  avail. 

7.  Claimant,  by  paragraph  4  of  its  petition  above  quoted,  alleges, 
upon  information  and  belief,  there  accumulated  between  August  31, 
1917,  and  June  30,  1918,  many  articles  of  waste  materials  in  excess 
of  a  specified  amount,  which  in  said  petition  is  set  forth,  but  said 
petition  fails  to  show,  and  there  is  no  proof  in  the  record  before  this 
Board,  that  any  of  the  articles  therein  enumerated  were  waste  mate- 
rials. The  very  nature  of  the  items  named  would  not  of  itself  sug- 
gest that  such  articles  were  waste  materials,  and  further  action  on 
the  part  of  Government  officials  would  be  necessary  before  such 
property  could  be  designated  waste  material.  On  August  31,  1917, 
the  date  of  this  contract,  the  sale  of  Government  property  used  by 
the  Army  was  regulated  by  section  1972  of  the  Compiled  Statutes, 
which  reads  as  follows : 

"The  President  may  cause  to  be  sold  any  military  stores  which 
upon  proper  inspection  or  survey  appear  to  be  damaged  or  unsuit- 
able for  the  public  service.  Such  inspection  or  survey  shall  be  made 
by  officers  designated  by  the  Secretary  of  War,  and  the  sales  shall  be 
made  under  regulations  prescribed  by  him." 

The  Secretary  of  War,  by  sections  678,  679,  and  680  of  the  United 
States  Army  Regulations,  prescribed  the  manner  in  which  sales  of 


Digitized  by 


Google 


388  DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT. 

public  property  sliall  be  made,  and  these  regulations  require  that  an 
inspection  or  survey  be  made  and  the  property  condemned  before 
being  sold.  It  has  been  held  that  there  is  no  authority  to  sell  or  dis- 
pose of  Government-owned  material  until  the  required  procedure 
above  mentioned  is  had. 

DECISION. 

1.  Claimant  in  its  petition  refers  to  and  relies  upon  the  decision  of 
this  Board  in  the  claim  of  Henry  Knight  &  Sons  (Inc.),  No.  1736, 
but  the  facts  set  forth  in  that  case  are  essentially  different  from  the 
ones  here  presented.  In  the  Knight  case  it  appears  that  the  claim- 
ant and  the  Government  officials  were  in  doubt  as  to  the  meaning  of 
the  clause  "  all  waste  material  of  every  kind  and  nature,  except 
rags,  bags,  manure,  and  cinders,-'  and  tliat  pending  the  construc- 
tion of  said  clause  certain  waste  material  was,  with  the  consent  of 
the  claimant,  either  segregated  or  sold  and  the  money  realized  on 
the  sale  was  held  by  the  Government  as  a  stakeholder,  with  the  con- 
sent of  the  claimant,  pending  the  construction  of  said  clause,  and  thus 
the  amount  became  liquidated,  or  where  the  material  was  segregated 
the  Government  also  lield  possession  of  the  waste  material  pending 
the  determination.  The  only  question  presented  in  that  claim  was 
one  of  construction  of  a  formal  contract,  and  when  that  was  deter- 
mined the  Government  was  then  in  position  to  either  deliver  the 
money  or  the  waste  material  to  the  claimant. 

2.  In  this  case  no  such  proceeding  was  taken,  and  so  far  as  the 
record  discloses  the  Government  did  not  hold  any  money  or  waste 
material  pending  the  construction  of  said  clause.  If  the  Govern- 
ment has  withheld  or  sold  any  of  the  waste  material  here  claimed, 
it  is  not  alleged  to  have  done  so  with  the  consent  of  this  claimant. 
The  amount  here  claimed  is  wholly  undetermined.  If  the  Govern- 
ment failed  and  refused  to  deliver  to  claimant  all  the  waste  material 
called  for  by  its  contracts,  claimant  would  have  a  cause  of  action 
against  the  Government  for  a  breach  of  the  contracts,  in  which  ac- 
tion claimant  could  recover  all  the  damages  it  sustained.  Of  such 
claims  we  have  no  jurisdiction. 

3.  The  record  in  this  case  shows  that  the  contracts  out  of  which 
the  claim  arose  were  formal  contracts,  executed  in  accordance  with 
the  law,  which  have  been  fully  performed  by  the  parties  and  have 
expired  by  their  own  limitation.  The  Secretary  of  War  is,  there- 
fore, without  jurisdiction  to  settle  or  adjust  such  contracts  or  make 
supplemental  agreements,  and  the  claimant's  remedy,  if  any,  is  by 
resort  to  the  court  having  jurisdiction  of  such  claims. 

DISPOSITION. 

Final  order  denying  relief  will  be  entered. 
Col.  Delafield  and  Mr.  Cavanaugh  concurring. 
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June  16,  1920. 
Case  No.  2541. 

In  re  CLAIM  OF  SOUTH  TEXAS  LUMBER  CO. 

1.  SETTLEMENT  AGREEMENT— SUBJECT  TO  APPROVAL.— A  tentative  settle- 
ment  agreement,  which  is  subject  to  approval  by  higher  authority,  is 
not  binding  on  the  Government  until  so  approved. 

^.  SUSPENSION  OF  CONTRACT— -METHOD  OF  ABJUSTMENT.—Where  a  con- 
tractor, whose  contract  has  been  suspended,  is  advised  by  the  Govern- 
ment that  it  does  not  desire  the  articles  which  the  contractor  is  to  fur- 
nish, the  contractor  is  Justified  in  selling  such  articles  in  order  to  re- 
duce its  damages,  and  the  Government  is  entitled  to  be  credited  with 
the  net  proceeds  of  such  sales,  and  it  is  immaterial  whether  or  not  the 
contractor  has  received  the  purchase  price,  as  the  risk  of  collecting  same 
must  be  borne  by  the  contractor. 

:3.  SAME. — Under  the  circumstances  stated  in  the  above  syllabi,  in  order  to 
adjust  the  claim,  claimant  should  be  credited  at  the  contract  price  with 
all  piling  which  it  can  show  was  manufactured  and  delivered  at  ship- 
ping points.  Claimant  should  be  charged  with  the  sale  price  of  any 
piling  sold  and  the  fair  value  of  such  piling  remaining  unsold,  and 
claimant  is  entitled  to  be  credited  with  any  expense  to  which  it  has 
been  put  on  account  of  piling  in  an  unfinished  state  or  finished  piling 
not  delivered  at  shipping  points,  in  accordance  with  Supply  Circular 
No.  111. 

4.  CLAIM  AND  DECISION. — Claim  for  |8,000.  Appeal  from  decision  of  Claims 
Board,  Construction  Division,  allowing  claimant  f  1,489.03.  Held,  claim- 
ant entitled  to  an  adjustment  as  stated  in  the  above  syllabi. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Con- 
struction Division,  allowing  the  claimant  $1,429.03.  A  hearing  of 
this  case  was  had  before  this  Board  on  April  28, 1920. 

2.  On  October  16,  1918,  claimant  received  order  No.  12262  for 
five  hundred  55-foot  piles  at  a  price  of  11^  cents  per  linear  foot 
f .  o.  b.  shipping  point.  On  October  29, 1918,  this  order  was  amended 
by  adding  500  piles,  which  raised  the  total  amount  of  piling  called 
for  to  1,000  piles.  The  authority  for  this  order  rested  upon  an 
order  dated  August  8,  1918,  and  known  as  requisition  No.  9,  from 
the  officer  in  charge  of  the  Construction  Division  to  the  South  Pine 
Emergency  Bureau.  The  latter  was  an  organization  of  lumbermen 
created  by  the  War  Industries  Board  for  the  purpose  of  placing 
orders  for  materials  needed  by  the  Government. 
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3.  On  November  18,  1918,  the  claimant  received  a  telegram  from 
the  Government  which  ordered  the  stoppage  of  all  production  on 
the  above-mentioned  order.  Thereupon  the  claimant  immediately 
ordered  all  of  its  cutters  to  stop  production  and  also  requested 
each  of  such  cutters  to  send  in  affidavits  showing  the  amount  of 
piling  each  had  produced.  The  affidavits  so  requested  were  turneil 
in  by  claimant's  employees.  The  gross  amount  thus  stated  was  843 
pieces  of  piling.  The  affidavits  were  forwarded  to  the  Government 
at  New  Orleans,  together  with  the  request  that  the  Government 
make  some  disposition  of  the  above-mentioned  piling. 

4.  On  January  10,  1919,  the  claimant's  representatives  went  to 
New  Orleans  and  discussed  the  matter  of  settlement  with  Maj.  A.  P. 
Hoover  and  Capt.  H.  B.  Thompson,  both  of  the  Construction  Divi- 
sion of  the  Quartermaster  Corps.  The  claimant  was  informed  that 
the  Government  did  not  desire  the  piling  left  on  hand,  as  it  already 
had  more  piling  than  it  required.  Thereafter,  on  or  about  January 
29, 1919,  a  proposal  was  made  to  the  claimant  by  Maj.  Hoover  to  pay 
the  claimant  $3,000,  the  claimant  to  retain  property  in  the  said  pilings 
this  settlement  to  be  subject  to  the  approval  by  the  Quartermaster 
Corps  at  Washington.  In  the  meantime  the  claimant,  with  the 
knowledge  and  approval  of  Maj.  Hoover,  sold  to  the  United  States 
engineers  at  Galveston,  Tex.,  485  or  492  (it  was  not  clear  which) 
30-foot  piles,  which  it  had  cut  from  the  55-foot  piles  on  hand,  and 
sold  elsewhere  eighty  25-foot  tops  cut  from  the  piles.  It  did  not 
clearly  appear  at  the  hearing  what  amount  the  claimant  received  net 
by  reason  of  these  sales.  The  claimant  alleged  its  books  showed,  as 
the  net  result  of  the  whole  transaction,  a  loss  of  $1,962.82. 

5.  On  August  4,  1919,  with  a  view  to  a  settlement,  Capt.  F.  W. 
Stemnler,  jr.,  of  the  Quartermaster  Corps,  made  an  inspection  of  the 
piling  then  left  on  the  claimant's  hands.  The  claimant  was  able  to 
show  only  77  55-foot  piles  and  328  25-foot  tops. 

6.  It  is  obvious  that  the  number  of  piles  which  the  claimant  alleges 
it  has  sold,  plus  the  piles  and  parts  of  piles  which  it  exhibited  to 
Capt.  Stemnler,  falls  very  far  short  of  843  piles  which  it  claims  to 
have  cut. 


Whole 
piles. 

30.foot 
pieces. 

25.foot 
pieces. 

riftiixiaTit  «»«W -  - 

492  (or  485) 

80 

Claimaut  showed  Capt.  Stemnler 

77 

32S 

Total 

77 

492  (or  485) 

408 

The  above  is  equivalent  to  (77  plus  408)  485  whole  piles,  plus 
possibly  seven  30- foot  pieces. 

7.  The  claimant's  method  of  doing  business  was  to  farm  out  the 
work  to  cutters  in  the  woods  in  small  lots.    It  is  not  unlikely  that  a 
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good  deal  was  cut  which  claimant  could  not  locate.  In  one  instance 
a  man  named  Hankin  sent  in  an  affidavit  that  he  had  cut  120  piles, 
but  died  before  notifying  the  claimant  where  they  were.  The 
claimant  is  not  able  to  find  them. 

8.  The  amount  offered  the  claimant  in  settlement  was  computed  by 
allowing  it  for  the  lumber  which  it  exhibited  to  Capt.  Stemnler  at 
the  contract  price,  less  $1,  to  wit,  $1,429.03. 

9.  The  claimant  asks  either  settlement  by  payment  of  $3,000  under 
the  agreement  with  Maj.  Hoover  or  payment  of  his  net  loss  on  the 
whole  transaction,  which  it  alleges  to  be  $1,962.82. 

DECISION. 

1.  The  only  question  involved  in  this  appeal  is  the  correct  method 
of  settling  with  the  claimant. 

2.  We  find  that  no  agreement  was  entered  into  on  behalf  of  the 
Government  to  pay  the  claimant  $3,000.  The  tentative  agreement 
between  Maj.  Hoover  and  the  claimant  was  expressly  made  condi- 
tional on  approval  by  higher  authority,  and  the  condition  was  never 
performed. 

3.  We  find  that  the  claimant,  having  been  informed  in  January^ 
1919,  that  the  Government  did  not  desire  the  piling,  was  justified  in 
selling  the  same  in  order  to  reduce  the  net  loss  to  itself  and  to  the 
Government.  The  Government  should  be  credited  with  the  net  re- 
sult of  the  sales,  and  it  should  be  assumed  that  the  claimant  has 
received  the  purchase  price.  In  other  words,  the  risk  of  payment  by 
the  purchasers  whom  the  claimant  saw  fit  to  select  is  on  the  claimant. 

4.  It  is  our  opinion  that  the  correct  method  for  settlement  is  as 
follows : 

The  claimant  should  be  credited  at  the  contract  price  with  all 
piling  it  can  show  was  manufactured  and  delivered  at  shipping 
points,  including  such  as  was  subsequently  sold. 

The  claimant  should  be  debited  with  the  net  results  of  its  sales  of 
the  above  piling,  and  it  should  be  assumed  that  claimant  has  received 
the  sale  price,  and  also  with  the  fair  market  value  of  any  such  piling 
remaining  unsold  at  the  time  of  settlement. 

If  the  claimant  can  show  by  satisfactory  evidence  that  it  has  been 
put  to  expense  on  account  of  piling  not  completed  and  not  delivered 
at  the  shipping  point,  it  is  entitled  to  be  repaid  such  expense  in 
accordance  with  the  provisions  of  Supply  Circular  No.  111. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  de- 
cision to  the  Claims  Board,  Construction  Division,  for  appropriate 
action. 

Col.  Delafield,  Mr.  Hopkins,  and  Mr.  Shaw  concurring. 
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June  16,  192). 
Case  No.  2791. 

In  vc  CLAIM  OF  VICTOR  AIRCRAFT  CORPORATION. 

1.  FORMER  SETTLEMENT  SXTFFICIENT.— When  it  was  agreed  between  claim- 

ant and  the  Government  that  if  claimant  would  move  its  plant  from 
Long  Island  to  Richmond,  Ind.,  that  it  wonld  be  awarded  sufficient  con- 
tracts to  pay  its  removal  expenses,  and  claimant  was  awarded  a  con- 
tract, which  was  suspended  and  a  settlement  had  in  which  an  allow- 
ance was  made  for  removal  expenses,  which  is  deemed  sufficient;  no 
further  allowance  will  be  made. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  f24,- 

091.62  removal  expenses.    Held,  claimant  not  entitled  to  recover. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

DECISION. 

1.  This  daim  came  before  the  Board  of  Contract  Adjustment  for 
a  hearing  on  Januarj'  28,  1920.  Its  docket  number  was  2121.  On 
February  18,  1920,  a  certificate,  Form  C,  was  issued  which  was  ac- 
cepted and  approved  by  the  claimant  under  date  of  March  1,  1920, 
and  a  document  setting  forth  the  nature,  terms,  and  conditions  of 
the  agreement  was  executed  in  which  it  was  stated  that  an  implied 
agieement  was  made  about  the  middle  of  July,  1918,  between  the 
(lovernment  and  the  claimant — 

'•  Whereby  the  Government  agreed  to  give  claimant  a  sufficient 
number  of  contracts  for  tlie  construction  of  airplanes  to  reimburse 
claimant  over  and  above  the  expenses  of  such  construction  for  its 
expenses  in  moving  its  organization  from  F'reeport,  Long  Island, 
N.  Y,,  and  establishing  a  plant  for  the  construction  of  airplanes  at 
Kichmond,  Indiana,  and  for  its  expenses  in  moving  back  its  organiza- 
tion to  Freeport,  Long  Island." 

2.  The  claim  Avas  referred  by  this  Board  to  the  Claims  Board,  Air 
Service,  for  action  and  for  further  procedure  as  prescribed  in  sub- 
section (c),  section  5,  Supply  Circular  No.  17.  The  Claims  Board, 
Air  Service,  had  the  books  and  records  of  the  claimant  and  the 
(irovernment  so  far  as  they  relate  to  the  matter  of  this  claim  audited, 
and  a  report  has  been  made  by  the  (rovernment  accountants.  A 
hearing  was  granted  to  the  claimant  by  that  Board  on  April  26, 1920. 
at  which  Mr.  Albert  S.  Heinrich,  the  president  and  apparently  the 
only  person  interested  in  tlie  claimant  corporation,  testified.  After 
consideration  of  his  testimony  and  the  report  of  the  accountants 
and  the  Government  records  the  Air  Service  Claims  Board  has  de- 
termined that  the  claimant  has  been  paid  in  fuU  for  everything  to 
which  the  claimant  corporation  was  entitled  and  that  no  additional 
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amount  ought  to  be  awarded  the  claimant.  From  this  decision  of  the 
Air  Service  Claims  Board  the  claimant  has  appealed  to  the  Board 
of  Contract  Adjustment. 

3.  The  entire  record  and  the  transcript  of  the  testimony  of  Mr. 
Heinrich,  together  with  the  exhibits  in  the  case,  have  all  been  exam- 
ined. We  are  satisfied  that  the  decision  of  the  Air  Service  Claims 
Board  that  the  claimant  corporation  has  been  paid  in  full  should 
be  affirmed  and  that  no  further  payment  should  be  made. 

4.  It  appears  that  the  claimant  corporation  had  for  its  chief  asset 
the  services  of  Mr.  Albert  S.  Heinrich,  its  president,  who  was  an 
experienced  aeronautical  engineer  and  pilot.  The  services  which  he 
rendered  were  those  of  an  expert.  The  Bureau  of  Aircraft  Produc- 
tion desired  the  claimant  to  move  its  location  from  Freeport,  Long 
Island,  to  Eichmond,  Ind.,  where  it  would  be  closer  to  McCook  Field 
and  to  the  place  where  experiments  in  the  construction  and  use  of 
airplanes  were  being  carried  on.  Assurances  were  given  the  claimant 
by  the  Government  that  if  it  moved  from  New  York  to  Indiana  it 
would  receive  contracts  sufficient  to  reimburse  it  for  its  expenses  in 
moving  out  and  back. 

5.  October  22,  1918,  a  formal  contract  was  entered  into  between 
the  Government  and  the  claimant,  numbered  130,  calling  for  the  con- 
struction by  the  claimant  of  four  airplanes  at  a  cost  of  $18,000  each, 
a  total  of  $72,000.  It  was  contemplated  at  the  time  this  contract 
was  entered  into  that  the  contract  price  would  cover  the  expenses 
to  which  the  claimant  would  be  put  in  moving  from  Freeport  to 
Hichmond  and  back  again.  Contract  No.  130  was  suspended  imme- 
diately after  the  armistice.  The  claimant  had  transported  from 
Freeport  to  Eichmond  eight  men  and  not  over  a  carload  of  supplies. 
No  machinery  was  moved.  Negotiations  were  entered  into  for  the 
adjustment  of  contract  No.  130.  and  on  February  21,  1919,  a  supple- 
mental contract  was  entered  into,  numbered  130-A,  terminating 
contract  No.  130,  by  the  terms  of  which  the  contractor  was  to  receive 
the  sum  of  $14,056.82.  This  amount  has  since  been  paid.  The  items 
on  which  the  payment  of  the  $14,056.82  was  awarded  the  claimant 
are  found  in  the  record.  We  are  convinced  that  the  payment  of  that 
sum  has  fully  reimbursed  the  claimant  for  all  its  costs  and  expenses, 
both  in  moving  eight  men  from  Freeport,  Long  Island,  to  Richmond, 
Ind.,  and  back  again,  and  also  for  such  expenditures  and  commit- 
ments as  it  made  in  the  performance  of  contract  No.  130. 

TJie  decision  of  the  Air  Service  Claims  Board  is  affirmed. 

DISPOSITION. 

A  copy  of  this  decision  will  be  transmitted  to  the  Air  Service 
Claims  Board  for  its  information,  and  to  the  claimant  corporation. 
Col.  Delafield  concurring. 
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June  17, 1920. 
Case  No.  2794. 

In  re  CLAIM  OF  WILUAH  H.  PATTERSON. 

1.  ORAL  AGREEHEKT  TO  COMFEKSATE  GOYEBKHEKT  EMPLOYEE  FOK 
USING  HIS  ATTTOMOBILE. — Where  an  employee  of  the  Ordnance  De- 
partment nses  his  own  machine  in  the  necessary  service  of  the  Govern- 
ment, in  the  performance  of  his  duties,  and  on  the  authority  of  the 
chief  production  officer  of  the  Philadelphia  district,  who  promised  that 
the  Government  would  pay  therefor,  an  agreement  arose  under  the  act 
of  March  2,  1919,  to  remunerate  claimant  therefor. 

8  ATTTOHOBILE  HIRE,  CONTINTHNG  AGREEMENT  FOR.— Where  claimant 
owned  an  automobile  and  used  it  in  his  work  as  traveling  production 
representative  of  the  Government  under  an  oral  agreement  that  he 
would  be  compensated  for  its  use  and  for  expenses  of  its  operation,  en- 
tered into  prior  to  November  12,  1918,  such  an  agreement  is  a  continu- 
ing one  so  long  as  the  officer  continues  to  perform  the  same  duties  in 
the  same  branch  of  the  service  and  uses  the  automobile  for  the  agreed 
purposes,  and  he  is  entitled  to  reasonable  compensation  therefor  under 
the  act  of  March  2,  1919,  although  a  portion  of  the  time  for  which  claim 
is  made  is  subsequent  to  November  12,  1918,  but  he  is  not  entitled  to 
compensation  under  said  act  for  the  use  of  the  automobile  after  his 
transfer  to  another  branch  of  the  service. 

3.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  $348 
hire  of  automobile.    Held,  claimant  entitled  to  recover. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS    OF    FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim.  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  Xo.  17,  1919,  for  $348,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  Ignited  States. 

2.  The  claimant  entered  the  service  of  the  United  States  on  Sep- 
tember 6,  1918,  as  an  employee  of  the  Ordnance  Department.  His 
title  was  that  of  traveling  production  representative  and  his  duties 
re(iuired  him  to  visit  60  manufacturing  plants  in  the  neighborhood 
of  Philadelphia.  The  use  of  an  automobile  was  indispensable  for 
the  performance  of  his  duties.  There  was  no  Government  car  avail- 
able, and  Mr.  William  Vollmer,  who  was  chief  of  production  in  the 
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Philadelphia  district,  authorized  the  claimant  to  use  his  own  car  in 
(jovemment  service  and  told  him  that  he  would  be  paid  for  its  use 
on  a  per  diem  rating.    Mr.  VoUmer's  affidavit  is  as  follows : 

"That  during  my  connection  with  the  Philadelphia  ordnance 
district,  in  capacity  of  chief  of  production,  I  authorized  certain  of 
my  ini^)ectors  to  use  their  own  automobiles  in  the  Government 
service,  with  the  understanding  that  they  would  be  compensated  for 
such  use  at  a  per  diem  rate. 

"  I  had  what  I  considered  sufficient  approval  for  making  this  state- 
ment and  subsequently  for  issuing  an  order  to  that  effect.  Mr.  Pat- 
terson was  one  of  my  inspectors  who  supplied  his  own  automobile, 
and  to  my  personal  knowledge  used  his  own  car  in  the  Government 
service  at  least  116  days." 

2.  Before  authorizing  the  claimant  to  use  his  own  car  Mr.  Vollmer 
took  up  the  matter  with  Maj.  K.  A.  Greene,  managei:  of  the  Produc- 
tion Division,  and  obtained  his  sanction.  Unsuccessful  attempts 
have  been  made  by  the  Finance  Division  to  pay  the  claimant  for  the 
use  of  his  automobile.  On  October  4,  1918,  Mr.  Vollmer  sent  a 
letter  to  the  claimant  and  others  reading  in  part  as  follows : 

"  If  you  now  own  and  use  in  the  service  of  the  Government  an 
automobile,  it  is  right  and  proper  that  all  expenses  in  the  operation 
of  the  car  should  be  paid  by  Government  voucher." 

3.  The  claim  is  for  the  use  of  the  car  from  September  9,  1918,  to 
May  4,  1919,  a  total  of  116  days,  at  the  rate  of  5f3  per  day,  a  total  of 
$348.  It  is  alleged  that  the  claimant  traveled  over  5,000  miles  in 
the  Government  service.  The  charge  does  not  include  anything  for 
depreciation  or  garage  charges  or  insurance  or  unusual  repairs,  but 
does  include  the  cost  of  gasoline,  oil,  tires,  cleaning,  and  ordinary 
repairs. 

4.  Mr.  Patterson  was  transferred  on  February  9,  1919,  to  the  sub- 
contract branch,  and  after  that  date  no  longer  reported  to  Mr.  Voll- 
mer. There  is  no  evidence  in  the  record  showing  any  additional  au- 
thority or  request  to  the  claimant  for  the  use  of  his  automobile  after 
February  7, 1919. 

DECISION. 

1.  The  facts  are  not  in  dispute.  They  show  a  promise  on  the  part 
of  the  claimant's  superior  that  he  should  be  paid  for  the  use  of  his 
automobile  while  it  was  being  used  in  the  Government  service.  It 
also  appears  that  no  Government  car  was  available  and  that  the 
claimant  could  not  have  performed  the  services  which  he  was  re- 
quired to  perform  without  the  use  of  an  automobile.  If  the  claim- 
ant had  not  been  an  employee  of  the  Government  there  would  have 
been  no  question  that  under  the  circumstances  he  would  be  entitled 
to  reasonable  compensation  for  the  use  of  his  car.  We  believe  tbot 
the  fact  that  he  was  an  employee  of  the  United  States  does  not  pre- 


Digitized  by 


Google 


376  DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT. 

elude  him  from  recovery  for  the  use  of  his  car.    The  promise  to  pay 
for  its  use  and  the  necessity  for  it  are  clearly  established. 

2.  The  question  of  whether  the  claimant  is  entitled  to  any  com- 
pensation after  the  granting  of  the  armistice  of  November  11,  1918, 
is  not  free  from  difficulty.  The  claim  is  for  relief  under  the  pro- 
visions of  the  act  of  March  2,  1919,  and  no  relief  can  be  given  under 
that  act  for  contracts  entered  into  after  November  11,  1918.  If  the 
agreement  between  the  United  States  and  the  claimant  was  a  sepa- 
rable one — that  is,  one  entered  into  daily  whenever  the  use  of  his  car 
was  necessary — he  would  be  entitled  to  compensation  only  for  its  use 
prior  to  the  armistice.  We  believe,  however,  that  the  agreement  was 
not  a  separable  one,  but  that  the  promise  made  to  the  claimant  by 
Mr.  VoUmer  on  September  9,  1918,  was  that  the  Government  would 
pay  the  claimant  for  the  use  of  his  automobile  during  the  entire 
period  that  its  use  was  indispensable  and  that  the  compensation  to 
be  paid  the  claimant  was  to  be  reasonable  compensation  based  on  a 
per  diem  rate.  The  agreement  between  Mr.  Vollmer  and  the  claim- 
ant can  not  reach  beyond  the  day  when  the  claimant  was  transferred 
to  another  branch  and  was  no  longer  under  the  supervision  of  Mr. 
YoUmer.  He  is  entitled  to  fair  and  reasonable  compensation,  there- 
fore, for  the  use  of  his  automobile  from  September  9,  1918,  up  to 
February  7,  1919.  If  he  continued  to  use  his  automobile  in  Govern- 
ment service  under  such  circumstances  as  to  make  the  Government 
liable  to  him  for  its  use,  no  relief  can  be  given  him  under  the  act  of 
March  2,  1919,  and  his  claim  must  be  based  on  the  ordinary  rules  of 
law  applicable  to  such  transactions.  It  may  be  that  this  claimant  is 
entitled  to  compensation  for  the  use  of  his  car  between  February  7, 
1919,  and  May  4,  1919,  on  an  implied  contract,  and  his  right  to  re- 
covery would  be  a  legal  one  in  the  nature  of  a  qicantum  meruit.  That 
portion  of  his  claim,  however,  is  not  before  us,  and  we  make  no  find- 
ing in  relation  to  it. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Ord- 
nance Claims  Board  for  action  in  the  maimer  provided  in  subdivision 
(c),  section  5,  Supply  Circular  No.  17,  Purchase,  Storage  and  Traffic 
Division. 

Col.  Delafield  concurring. 
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Case  No.  2760. 

In  re  CLAIM  OF  IVES,  HANLON  &  LEWIS. 

1.  CONSTKUCTION    COKTKACT,    SUSFEKSIOK    OF— HETHOB    OF    ADJUST- 

MENT.— Where  claimant  has  a  formal  contract  for  construction  work 
which  is  suspended  by  the  Government  after  partial  performance,  with- 
out fault  on  claimant's  part,  claimant  is  entitled  to  recover  for  the  serv- 
ices performed,  although  the  contract  provides  that  20  per  cent  of  the 
amount  due  claimant  on  "  each  account "  shall  be  retained  until  final 
completion  of  the  work,  and  although  claimant  declines  to  complete 
certain  parts  of  the  work  at  contract  price  when  directed  so  to  do 
several  months  after  suspension  thereof. 

2.  CLAIU  AND  DECISION.— Claim  for  $1,018. 17  under  General  Order  103  for 

services  and  materials  under  a  contract  for  the  installation  of  certain 
heating,  plumbing,  and  refrigeration  at  Camp  Knox,  Ey.  Held,  claim* 
ant  entitled  to  recover. 

Maj.  Henry  writing  the  opinion  of  the  Board. 

This  claim  arises  under  General  Order  103.  It  is  presented  in 
the  form  of  an  attested  petition,  and  was  filed  with  this  Board 
originally. 

The  claim  is  for  $1,018.17  for  services  alleged  to  have  been  ren- 
dered and  materials  alleged  to  have  been  furnished  under  a  for- 
mally executed  contract  dated  June  26,  1919,  entered  into  between 
claimant  and  Robert  Bonner,  major,  Quartermaster  Corps,  United 
States  Army,  for  heating,  plumbing,  and  refrigeration  at  Camp 
Knox,  Ky. 

STATEMENT    OF    FACTS. 

The  following  facts  appear  from  the  record : 

1.  On  June  26,  1919,  claimant,  a  partnership  trading  and  doing 
business  under  the  name  of  Ives,  Hanlon  &  Lewis,  at  Louisville, 
Ky.,  entered  into  a  formally  executed  contract  with  Robert  Bon- 
ner, major.  Quartermaster  Corps,  United  States  Army,  under  which 
the  contractor  agreed  to  furnish  certain  materials  and  services  for 
construction  work  in  connection  with  heating,  plumbing,  and  re- 
frigeration systems  at  Camp  Knox,  Ky.,  at  the  agreed  price  of 
$51,043.60.  Under  the  terms  of  the  contract,  the  contractor  agreed 
to  begin  work  on  June  30,  1919,  and  to  complete  the  work  on  or 
before  September  9,  1919.  The  contract  contains  no  cancellation 
or  suspension  provisions. 
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2.  Article  YI  of  the  contract  provides  as  follows: 

"  *  *  *  I^i)on  the  first  50  per  cent  of  completed  work,  20  per 
ce72t  of  the  atnount  of  each  account  shall  he  retained  until  the  final 
eovipletion  and  acceptance  by  the  Goveiimient  of  all  the  work  under 
this  contract:  Provided,,  Tliat  on  completion  and  acceptance  of  each 
separate  building,  vessel,  or  distinct  public  work  hereunder  for  which 
(he  cost  is  stated  separately,  payment  therefor  may  be  made  in  full, 
including  the  retained  i)ercentages  thereon,  if  so  completed  within 
the  time  stipulated." 

3.  On  or  about  June  30,  1919,  claimant  began  work  under  the 
contract,  and  on  or  about  July  11,  1919,  claimant  was  officially 
ordered  by  Maj.  Bonner  to  cease  work.  This  action  was  taken  by 
Maj.  Bonner  because  of  a  joint  resolution  of  Congress,  approved 
July  11,  1919,  which  was  understood  by  Camp  Knox  officers  to 
requii'e  the  suspension  of  further  expenditures  for  construction  work 
at  the  camp. 

4.  Apparently  some  doubt  arose  in  Congress  concerning  the  proper 
interpretation  to  be  placed  upon  the  above  resolution,  and  it  was 
followed  by  another  resolution,  approved  August  12,  1919,  which 
specifically  provided  for  the  payment  of  bills  for  work  of  this  kind 
performed  prior  to  the  passage  of  the  joint  resolution  of  July  11. 
It  also  appears  that  on  February  28, 1920,  certain  sums  were  allotted 
by  Congress  for  the  completion  of  miscellaneous  construction  work 
at  Camp  Knox,  Ky.,  and  on  March  22,  1920,  claimant  was  directed 
by  Maj.  Bonner  to  proceed  with  the  work  as  regarded  the  comple- 
tion of  certain  items.  This  the  claimant  declined  to  do  at  the  origi- 
nal contract  price,  and  it  has  never  since  done  or  agreed  to  do  this 
work. 

5.  When  ordered  to  stop  work  under  the  contract  claimant  was 
ready  and  willing  to  continue  the  work,  and  the  cessation  of  work 
in  no  way  appears  attributable  to  claimant's  fault. 

6.  "When  claimant  stopped  work,  as  instructed,  it  had  furnished 
materials  and  performed  services  according  to  the  compensation 
provisions  of  the  contract  in  the  amount  of  $5,090.85.  In  accord- 
ance with  that  portion  of  Article  VI  quoted  above,  claimant  has  been 
paid  80  per  cent  of  this  amount,  and  it  brings  this  claim  for  the 
remaining  20  per  cent,  amounting  to  $1,018.17.  No  part  of  this 
claim  is  based  upon  damages  resulting  from  the  action  of  the  Gov- 
ernment in  preventing  claimant  from  fully  performing  the  contralct. 

7.  The  material  facts  in  the  case  are  not  disputed,  but  payment  jof 
this  20  per  cent  has  been  withheld  on  the  ground  that  the  contract 
terms  prevent  its  payment  until  all  of  the  contract  work  has  been 
done,  regardless  of  whether  the  work  has  been  interrupted  or  as  \a 
result  of  whose  action.  * 
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DECISION. 

1.  It  sufficiently  appears  that  claimant  in  this  case  had  a  valid 
contract,  which  it  was  engaged  in  carrying  out  in  accordance  with  its 
terms  when  directed  to  cease  operations.  The  orders  to  tliis  effect 
received  were  of  such  a  character  and  given  under  such  circum- 
stances as  show  an  intention  on  the  part  of  the  Government  and  the 
particular  officers  in  charge  of  work  at  Camp  Knox  to  effect  a  sus- 
l)ension  of  operations  under  the  contract  pending  a  determination 
of  the  attitude  of  the  Government  toward  further  construction  work 
at  Camp  Knox  and  methods  of  payment  therefor.  This  is  borne  out 
both  by  the  language  of  the  resolutions  of  Congress  and  by  the  acts 
of  the  construction  officers,  taken  by  way  of  interpretation  thereof, 
both  in  directing  the  suspension  of  the  work  and  in  later  directing  its 
resumption  when  the  uncertainties  surrounding  the  situation  had 
apparently  been  cleared  up  by  subsequent  congressional  action. 

2.  In  view  of  the  foregoing,  claimant's  contract  was  never  can- 
celed or  terminated,  and  claimant  is  entitled  to  an  adjustment  thereof 
by  the  Secretary  of  War,  of  which  claimant  is  not  to  be  deprived 
either  by  a  clause  in  the  contract  which  can  not  be  applied  to  a  situa- 
tion arising  through  no  fault  of  the  claimant,  or  by  the  fact  that  the 
time  for  performance  stated  in  the  contract  has  elapsed  through  the 
fault  of  the  Government  itself  and  not  as  a  result  of  anything  attrib- 
utable to  claimant.  This  conclusion  is  not  affected  by  the  fact  that 
claimant  declined  to  resume  the  work  upon  the  original  contract 
terms.  At  the  time  the  request  to  do  this  was  made  by  Maj.  Bonner 
it  would  have  been  impossible  to  place  claimant  in  its  former  posi- 
tion with  respect  to  the  work  so  as  to  make  compliance  with  the  re- 
quest a  reasonable  act  to  expect  of  claimant,  or  one  that  claimant 
should  be  held  to  have  been  legally  bound  to  do. 

3.  Claimant  should,  therefore,  be  paid  the  value  of  its  services  in 
accordance  with  the  contract  terms  in  respect  of  the  20  per  cent  of 
work  performed  by  it  under  the  contract  and  not  yet  paid  for. 

DISPOSITION. 

1.  The  claim  will  be  forwarded  to  the  Claims  Board,  Construction 
Division,  for  ascertainment  of  the  amount  of  said  20  per  cent  of  work 
so  performed,  and  the  value  of  claimant's  services  in  the  performance 
thereof  in  accordance  with  the  contract  terms  and  appropriate  dis- 
position in  accordance  with  this  opinion. 

Col.  Delafield  and  Mr.  Howe  concurring. 
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June  18,  1920. 
Case  No.  2490. 

In  re  CLAIH  OF  THE  WESTERN  INDUSTRIES  GO. 

1.  DEFAULT    IN    DELIVERY— SUSPENSION    OF    CONTRACT— REIMBURSE- 

MENT.— Where  claixn'^nt  was  so  in  default  of  deliveries  on  its  contract 
to  mannfacture  and  deliver  200,000  gallons  of  ethyl  alcohol  to  the  Gov- 
ernment that  it  could  not  have  compelled  the  Government  to  take  any 
part  of  such  amount,  and  where  there  was  no  waiver  by  the  Government, 
claimant  is  not  entitled  to  reimbursement  of  loss  sustained  in  its 
effort  to  perform  such  contract,  which  was  suspended  before  any  deliv- 
eries were  made. 

2.  GOODS  NOT  MANUFACTURED  FOR  CONTRACT.— And  where,  in  addition  to 

the  above  circumstances,  it  does  not  appear  that  the  article  on  which 
loss  is  claimed  was  manufactured  especially  for  the  Government  order  in 
question,  there  can  be  no  recovery  for  such  loss  before  this  Board. 
8.  CLAIM  AND  DECISION.— This  claim  for  $30,247  is  an  appeal  from  the  Con- 
tract Review  Board  and  is  presentd  upon  the  theory  that  claimant  sus- 
tained a  loss  by  the  suspension  of  a  formal  contract.  Held,  claimant  ia 
not  entitled  to  relief. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  PACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Contract  Review  Board 
denying  a  claim  upon  a  formal  contract  between  the  claimant  and  the 
Government,  numbered  11^9,  dated  September  13,  1918,  for  200,000 
gallons  of  ethyl  alcohol  190°  proof,  at  49.5  cents  per  gallon  f.  o.  b» 
Agnew,  Calif. 

2.  Under  the  terms  of  the  contract,  delivery  was  to  begin  on 
the  date  of  approval  of  the  contract  (Oct.  14,  1918),  one-half  of  the 
total  amount  to  be  delivered  within  30  days  and  complete  delivery  to 
be  made  within  60  days.  Under  the  heading  of  "  Shipping  instruc- 
tions "  the  contract  provided  as  follows : 

"  The  contractor  shall  notify  the  '  Transportation  Branch '  of  the 
Medical  Department,  Unit  '  F,'  Seventh  and  B  Streets  NW.,  Wash- 
ington, D.  C.,  when  material  is  ready  for  shipment,  and  the  said 
'  Transportation  Branch '  will  send  the  necessary  shipping  instruc- 
tions to  the  contractor  with  as  little  delay  as  possible." 

3.  Some  time  in  the  month  of  October  the  claimant  alleges  it  set 
aside  a  certain  number  of  barrels  of  ethyl  alcohol  for  shipment  under 
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its  contract.  It  happened,  however,  that  about  the  same  time  similar 
alcohol  which  was  being  delivered  under  another  contract  was  re- 
jected by  the  Government  because  it  was  found  to  have  absorbed 
aldehyde  from  the  containers.  Except  on  account  of  the  presence  of 
aldehyde,  there  seems  to  have  been  no  criticism  of  the  claimant's 
product.  The  absorption  was  occasioned  by  the  alcohol  having  been 
in  the  barrels  for  several  months.  The  claimant,  accordingly,  decided 
not  to  apply  this  alcohol  on  its  contract  No.  1309.  fearing  it  might 
show  similar  absorption. 

4.  On  October  29, 1918,  Capt.  Charles  E.  Schaeffer,  of  the  Sanitary 
Corps,  wrote  to  the  claimant  as  follows : 

"  I  am  in  receipt  of  shipping  instructions  A-5053,  covering  200,000 
gallons  of  ethyl  alcohol  applying  on  contract  No.  1309,  dated  Sep- 
tember 19,  to  be  forwarded  to  the  field  medical  supply  depot,  21  If 
Street,  this  city,  and  shipping  order  A-5054  for  15,000  gallons  of 
ethyl  alcohol  applying  on  contract  No.  603,  dated  June  18,  1918,  for 
shipment  to  the  same  point. 

"It  is  requested  that  these  shipments  be  expedited.  If  any  diffi- 
culty is  being  encountered  by  the  nonreceipt  of  the  Treasury  permit, 
it  is  requested  that  you  promptly  notify  me  in  order  that  these  per- 
mits may  be  furnished  at  once." 

5.  This  letter  was  received  November  5, 1918,  by  the  claimant.  On 
the  same  date  claimant  replied  to  Capt.  Schaeffer  as  follows : 

"  This  acknowledges  yours  of  October  29,  reference  Surgeon  Gen- 
eral's Office,  Production  Department,  and  addressed  to  our  San 
Francisco  office. 

"  We  have  found  by  experience  in  handling  your  contract  No.  603, 
and  also  contract  1309,  that  a  very  long  time  elapsed  between  time 
contract  was  placed  and  deliveries  made. 

"As  soon  as  we  were  awarded  contracts  603  and  1309  we  put  up 
large  quantities  of  alcohol  in  barrels,  so  as  to  be  ready  to  expedite 
shipment  in  every  possible  way  as  soon  as  we  received  your  shipping 
instructions.  We  intend  to  discontinue  this  practice,  however,  as  tlie 
indefinitelv  long  storage  in  barrels  tended  to  affect  the  quality  of  the 
alcohol.  This  was  instanced  in  two  of  the  shipments  of  603  being 
rejected. 

"To  avoid  the  possibility  of  such  rejections  and  insure  your  get- 
ting the  higliest  grade  of  alcohol,  we  intend  to  manufacture  goods 
destined  for  you  as  short  a  time  before  shipment  as  possible. 

"We  are  now  starting  to  manufacture  against  your  shipping 
orders  A-5053  and  A-5054,  and  expect  to  have  the  whole  quantity  de- 
liverable thereunder  delivered  within  two  months. 

"  This  is  the  best  delivery  we  can  make  during  the  present  influenza 
epidemic,  which  has  cut  down  our  personnel  and  obliged  us  to  curtail 
our  productipn. 

"  We  will  ask  you,  however,  to  arrange  so  that,  as  soon  as  a  certain 
quantity,  say,  150  to  200  barrels,  is  produced  and  the  details  are  given 
ti)  the  Internal  Eevenue  Department,  Treasury  permit  releasing  the 
goods  for  shipment  to  you  be  sent  us  promptly.    This  will  permit  us 
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to  1)0  coiitiniially  turning  over  new  stock  to  you  in  a  continuous  chain 
and  do  away  with  the  possibility  of  any  of  the  goods  being  kept  too 
long  in  storage  and  thereby  having  their  quality  affected." 

6.  On  November  22,  1918,  Maj.  Frank  L.  McCartney,  of  the  Sani- 
tary Corps,  wrote  the  claimant  from  Washington,  the  following 
letter : 

"  Sirs  :  There  are  certain  drug  items  contracted  for  by  the  Medical 
Department  on  the  former  supph'  program  which  will  not  be  re- 
quired in  as  large  a  quantity,  due  to  the  cessation  of  hostilities. 

''It  is  desiraule  to  curtail  delivery  in  so  far  as  possible  without 
material  inconvenience  to  yourself.  You  will  inform  this  office  if 
the  entire  quantity  can  be  canceled  or  furnish  a  statement  indicating 
the  amount  made  up  or  in  the  course  of  manufacture  which  can  not 
be  consumed  in  your  commercial  business. 

"We  have  outlined  below  the  items  covered  bv  contract  with  you, 
for  which  we  desire  to  effect  complete  or  partial  cancellation,  and 
request  the  above  information  be  furnished  as  promptly  as  possible. 

'"  By  authority  of  tlie  Director  of  Purchase : 

"(Signed)  Frank  L.  McCartney, 

''*'  Major ^  Sanitary  Corps^  U,  S,  Army, 

"  Uncompleted  portion  of  contract  No.  1868,  October  23,  1918. 
"  200,000  gallons  alcohol,  ethyl,  U.  S.  P.,  190°  proof. 
"Med.  A.  X.  13." 

The  above  letter  presumably,  in  the  course  of  mail,  did  not  reach 
the  claimant  for  scA'eral  days. 

7.  On  November  23,  1918,  the  claimant  wrote  Capt.  Schaeffer  that 
it  had  ready  for  delivery  under  its  contract,  No.  1309,  193  barrels 
wliich  we  understand  to  be  approximately  10,000  gallons.  On  the 
same  day  claimant  sent  to  the  chemist,  Surgeon  General's  Office,  two 
tjuart  samples  of  the  alcohol. 

8.  On  November  26,  1918,  claimant  notified  Capt.  Schaeffer  that  it 
had  192  barrels  of  alcohol  ready  for  shipment.  On  the  same  day 
claimant  sent  to  the  cliemist.  Surgeon  General's  Office,  three  quart 
samples  of  alcohol,  being  a  part  of  the  alcohol  which  it  was  prepar- 
ing to  ship  under  contract  No.  1309. 

9.  On  Novem])or  29,  1918,  claimant  notified  Capt.  Schaeffer  that  it 
had  192  barrels  of  alcohol  ready  for  delivery.  On  the  same  day 
claimant  sent  to  the  chemist.  Surgeon  General's  Office,  samples  of 
alcohol  ready  for  shipment  under  contract  No.  1309. 

10.  On  November  23, 1918,  Maj.  McCartney  wrote  the  claimant  the 
following  letter: 

"  Western  Industries  Co., 

^''  Affnew^  Calif, 
"Sirs:  In  reply  to  yours  of  November  12,  you  are  advised  that 
this  department  is  not  now  urgently  in  need  of  additional  quanti- 
ties of  alcohol,  and  we  are  willing  to  allow  the  matter  of  releases 
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through  the  Internal  Revenue  Department  to  take  their  course.    This 
refers  to  shipment  rejected  at  San  Francisco  depot 
''  By  authority  of  the  Director  of  Purchase : 

"(Signed)  Frank  L.  McCartney, 

^^  Ma]07\  Sanitary  Vorps^  U,  S.  Ar?ny,'^ 

11.  On  December  5,  1918,  claimant  wrote  to  the  War  Department, 
Director  of  Purchase  and  Storage,  Medical  and  Hospital  Supplies 
Division,  as  follows : 

"We  have  yours  22d  regarding  curtailment  of  deliveries  under 
contract  1863,  October  23.  1918. 

"  We  are  open  to  a  cancellation  of  the  above  contract,  as  well  as 
the  undelivered  portions  under  contract  603,  dated  June  28,  1918, 
and  entire  quantity  under  contract  1309,  dated  September  13,  1918. 

"  Our  reason  for  this  is  due  to  the  fact  that  the  medical  depart- 
ment has  seen  fit  to  reject  portions  of  deliveries  made  under  contract 
G03.  after  we  had  taken  every  pains  to  give  goods  of  exceptional 
quality.  In  fact,  we  have  been  manufacturing  for  you  goods  of  much 
higher  quality  than  the  type  we  had  to  deliver  as  records  gf  tests 
made  in  our  laboratory  show,  all  goods  destined  for  your  department 
being  submitted,  when  manufactured,  to  a  test  quite  more  severe  than 
the  required  test. 

"  For  years,  we  have  been  satisfactorily  supplying  several  firms 
very  exacting  as  to  quality,  such  as  E.  E.  Squibb  &  Sons.  We  have 
further  ascertained  that  our  alcohol  is  purer  than  any  other  manu- 
factured in  the  United  States. 

"  One  thing  we  dislike  above  all  is  controversy,  and  for  this  reason 
we  are  open,  as  stated  above,  to  a  proposal  of  cancellation  on  your 
part." 

12.  On  the  same  day,  that  is,  December  5,  1918,  claimant  wrote 
to  Lieut.  Conrad  E.  Langfield  as  follows : 

"We  have  yours  November  27,  file  1535/21,  relative  preliminary 
samples  of  alcohol  submitted  to  us,  as  per  our  communication  No- 
vember 12,  covering  replacement  delivery  under  contract  603. 

"We  have  just  written  to  your  department  under  separate  head, 
attention  Maj.  Frank  L.  McCartney,  as  per  copy  of  letter  inclosed, 
explaining  how  we  prefer,  rather  than  have  any  more  controversy 
with  your  department  regarding  the  quality  of  our  goods,  to  cancel 
all  contracts.    The  copy  of  the  letter  is  self-explanatory. 

"  For  your  information,  every  lot  of  alcohol  is  examined  to  see 
that  it  reaches  your  specifications  before  it  leaves  our  plant — and 
it  more  than  reached  them ;  wherefore  the  reason  we  can  not  under- 
stand how  such  rejections  can  be  made. 

"Our  proposed  cancellation  of  contracts  as  above  covers  every- 
thing undelivered  under  contract  603,  dated  June  28,  1918;  entire 
contract  1309,  dated  September  13,  1918;  and  entire  contract  1863, 
dated  October  23,  1918.  Against  all  of  above  we  now  hold  shipping 
orders." 

13.  On  December  11,  1918.  Lieut.  Langfield  wrote  the  claimant  a 
letter,  which,  so  far  as  material,  follows : 
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"  We  have  your  communication  of  December  5,  and  note  that  you 
are  willing  to  cancel  contracts  placed  with  you  for  the  supply  of 
alcohol  ethyl,  190°  proof. 

*  «  «  *  «  «  « 

"Supplementary  contracts  will  be  forwarded  to  you  cancelling 
contracts  No.  1309  and  No.  1863,  and  it  is  requested  that  you  return 
to  our  transportation  department  the  shipping  instructions  you  hold 
against  these  two  contracts. 

"The  deliveries  you  have  made  have  been  very  satisfactory,  and 
with  reference  to  the  rejected  shipments,  this  does  not  mean  that  your 
alcohol  has  not  been  of  the  highest  quality  but  evidently  entirely 
due  to  the  containers.  We  know  that  these  rejections  will  be  satis- 
factorily replaced  and  contract  No.  603  completed." 

14.  On  December  6,  1918,  Lieut.  Col.  John  P.  Fletcher,  of  the 
Medical  Corps,  wrote  the  claimant  in  part  as  follows : 

"From:  The  officer  in  charge.  Medical  and  Hospital  Procurement 

Division,  Office  of  the  Director  of  Purchase. 
"  To :  Western  Industries  Co. 
"  Subject :  Cancellation  of  contracts. 

"  1.  You  are  hereby  advised  that  the  termination  of  your  contracts 
S.  G.  O.  No.  C-1309,  dated  September  13,  1918,  and  S.  (}.  O.  No. 
C-1863,  dated  October  23,  1918,  for  alcohol,  ethyl,  190°  proof,  and 
internal-revenue  tax  unpaid,  in  barrels,  has  been  approved  by  the 
Director  of  Purchase  and,  where  required,  cleared  by  the  War  In- 
dustries Board.  You  are,  therefore,  requested  to  immediately  sus- 
pend work  on  this  material  and  forward  at  once  the  sworn  statement 
in  duplicate  furnished  to  you  with  our  letter  of  November  21,  1918. 

"2.  Upon  receipt  of  the  statement  mentioned  above  a  supple- 
mentary contract  for  your  signature  will  be  prepared  '  which  shall 
set  forth  the  agreed  compensation  and  shall  provide  in  specific  terms 
that  it  constitutes  a  full  and  final  settlement  of  all  questions  and 
claims  growing  out  of  the  original  contract  or  order.'  (S.  C.  Ill, 
par.  6.)  If  you  deem  it  desirable  the  terms  of  this  supplementary' 
contract  can  be  discussed  with  you  personally. 

*  *  *  "     *  *  *  * 

"  4.  Please  note  that  this  is  a  request  to  suspend  work  on  the  con- 
tracts mentioned  and  not  a  mandatory  notice  of  cancellation.  Can- 
cellation, rechiction,  or  suspension  of  your  contract  is,  however,  de- 
sired, and  it  is  hoped  that  you  can  see  your  way  clear  to  comply  with 
this  request  so  that  an  equitable  supplementary  contract  may  be 
negotiated  at  once. 

"  5.  The  statement  requested  by  our  letter  of  November  21,  copy  of 

which  is  inclosed,  must  be  in  this  office  not  later  than . 

"  By  authority  of  the  Director  of  Purchase  and  Storage. 

"  John  P.  Fletcher, 
^^  Lieutenant  Colonel^  Medical  Corps^  Z7.  S,  Army^ 

"  In  Charge  of  Medical  and  Tlospital  Division,-'' 

15.  The  claimant  alleged  that  it  did  not  receive  the  letter  of  De- 
cember 6, 1918,  but  states  that  it  received  a  copy  of  this  letter  inclosed 
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in  a  letter  dated  December  16,  1918,  from  Lieut.  LangiBeld,  which 
was  in  part  as  follows : 

"With  reference  to  your  telegram,  we  are  attaching  hereto  copy 
of  letter  mailed  you  on  the  6th  inst.,  but  you  can  disregard  in- 
structions contained  in  this  letter,  since  you  "have  agreed  to  cancel 
contracts  Xos.  1309  and  1863. 

"Although  contract  No.  1309  has  been  canceled,  vou  will  be  inter- 
ested to  know  our  chemist  had  issued  a  report  favorably  passing 
upon  tlie  samples  vou  submitted  under  Nos.  3336848-928,  336929- 
7028,  and  337029-^9. 

"  By  authority  of  the  Director  of  Purchase." 

16.  On  December  20,  1918,  claimant  wrote  Lieut.  Langfield  as 
follows : 

"  We  have  yours  11th,  file  1535/21. 

"  We  do  not  understand  your  letter  very  well.  We  expected  espe- 
cially as  we  voluntarily  suggested  that  we  were  open  to  cancellation 
of  contract,  that  the  Government  would  make  an  equitable  adjust- 
ment to  cover  the  profits  that  we  would  lose  by  such  cancellation. 

"  We  could  have  sold  the  alcohol  that  we  reserved  for  your  depart- 
ment elsewhere  at  time  we  sold  it  to  the  Government.  Now,  with  it 
thrown  back  on  our  hands,  it  is  doubly  difficult  to  dispose  of,  as  the 
alcohol  market  has  been  demoralized,  due,  presumably,  to  the  large 
quantities  of  alcohol  thrown  back  on  the  market  by  the  Government. 

"  Perhaps  the  supplementary  contract  j'ou  speak  of  will  take  care 
of  this  point  in  adjusting  profits.  If  they  have  not  been  sent  yet,  we 
will  be  pleased  to  hear  from  you  along  above  lines  promptly." 

17.  On  December  16,  1918,  Maj.  McCartney  sent  a  cancellation 
agreement  covering  contract  No.  1309  to  the  claimant.  Thereafter 
correspondence  ensued,  in  which  the  Government  requested  the  claim- 
ant to  sign  the  cancellation  agreement  and  the  claimant  refused  to 
do  so  without  compensation,  alleging  that  on  receipt  of  shipping 
order  No.  A-5053  the  claimant  has  manufactured  30,000  gallons  of 
alcohol. 

18.  It  appears  from  the  testimony  of  Mr.  Karol  S.  Maryanski, 
assistant  secretary  of  the  claimant,  called  by  it  as  a  witness,  that 
during  the  months  of  September  and  October,  1918,  the  claimant 
was  engaged  to  its  full  capacity  in  manufacturing  alcohol  for  pri- 
vate concerns.  There  is  no  direct  evidence  as  to  what  the  claimant 
was  doing  the  first  11  days  of  November,  1918,  but  presumably  it 
continued  its  operations  for  private  customers  as  theretofore,  with 
the  possible  exception  that  it  may  have  been  manufacturing  some 
alcohol  for  contract  No.  603,  with  which  this  case  is  not  concerned. 
Deliveries,  however,  under  the  latter  contract,  which  was  for  40,000 
gallons,  were  not  completed  until  several  months  later. 

19.  It  further  appears  from  Mr.  Maryanski's  testimony  that  upon 
the  armistice  being  declared  the  company  "  surmised  that  the  Gov- 
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eminent  would  not  require  such  large  quantities  of  alcohol,  but  until 
we  heard  directly  from  the  Government,  we  had  no  way  of  knowing 
how  the  Government  would  act  concerning  alcohol  contracts." 

20.  It  further  appeared  from  Mr.  Maryanski's  testimony  that  the 
claimant  did  not  start  to  manufacture  the  alcohol  called  for  under 
contract  No.  1309  in  Capt.  SchaefFer's  letter  of  October  29,  1918, 
until  a  day  or  two  after  the  armistice. 

21.  The  capacity  of  the  claimant's  plant  was  about  10,000  gallons 
a  day  and  the  length  of  time  necessary  for  the  process  of  manu- 
facture of  molasses  into  alcohol  was  from  a  week  to  10  days. 

22.  The  claimant  has  formally,  by  statement,  filed  with  the  record, 
waived  all  claims  in  connection  with  contract  No.  1309,  except  for 
actual  loss  sustained  in  connection  with  the  30,000  gallons  above 
referred  to. 

DECISION. 

1.  The  claimant  in  this  case  had  notice  at  least  as  early  as  Septem- 
ber 13,  1918,  when  its  contract  was  dated,  that  it  would  be  expected 
to  commence  deliveries  of  ethyl  alcohol  on  the  "daj^  of  approval" 
of  the  contract,  and  that  100,000  gallons  should  be  delivered  within 
30  days  of  approval.  It  might  reasonably  have  been  expected  of  the 
claimant  that  it  would  put  itself  in  a  position  to  begin  deliveries 
on  the  day  approval  of  the  contract  was  granted,  to  wit,  October  14, 
1918.  During  the  months  of  September,  October,  and  down  to  at 
least  the  12th  day  of  November  the  claimant  apparently  did  nothing 
to  carry  out  the  clear  terms  of  its  contract,  except,  as  it  alleges, 
to  allocate  to  the  contract  certain  alcohol  which,  as  it  subsequently 
developed,  would  not  pass  the  Government  tests  on  account  of  hav- 
ing been  in  the  containers  too  long.  During  this  entire  period,  the 
claimant  w^as  engaged  in  the  execution  of  private  contracts,  with 
the  possible  exception  of  the  manufacture  upon  another  small  con- 
tract of  somewhere  between  25,000  and  40,000  gallons  of  alcohol  for 
the  Government.  The  contract  provided  that  the  claimant  should 
notify  the  transportation  branch  of  the  Medical  Department  when 
the  alcohol  was  ready  for  shipment.  If  the  alcohol  was  allocated 
to  this  contract  in  October,  as  alleged,  claimant  never  took  any 
action  to  notify  the  proper  authorities  of  this  fact. 

2.  On  November  5,  1918,  the  claimant  received  a  letter  in  which 
it  was  requested  that  "  shipments  be  expedited  "  of  alcohol  under  its 
contract  in  this  case.  The  claimant  at  the  time,  according  to  the 
testimony  of  its  witness,  had  a  constant  stream  of  finished  product 
passing  through  its  warehouse,  amounting  to  10,000  gallons  per  day. 
The  claimant  did  not  appropriate  any  part  of  this  alcohol  to  Gov- 
ernment needs,  as  expressed  in  the  contract  in  the  present  case,  until 
the  22d  day  of  November,  1918. 
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3.  If  the  claimant  had  started  manufacture,  turning  its  capacities 
to  the  performance  of  this  contract  on  November  5,  as  it  states  in 
its  letter  of  that  date,  it  could  have  produced  at  least  50,000  gallons 
of  alcohol  for  the  Government  by  November  22.  If  it  had  turned 
its  entire  daily  output  to  Government  needs,  including  alcohol  which 
it  had  already  started  in  process  prior  to  November  5,  it  could  have 
turned  over  some  50,000  gallons  to  the  Government  before  the  armi- 
stice and  twice  that  amount  before  November  22.  Instead  of  taking 
either  course,  it  was  not  until  the  22d  day  of  November  that  the 
claimant  wrote  the  Government  that  it  had  10,000  gallons  of  alcohol 
ready  for  delivery.  On  the  26th  day  of  November  it  wrote  that  it 
had  10,000  gallons  more  and  on  the  29th  day  of  November  that  it 
had  10,000  gallons  more. 

4.  Meanwhile  the  armistice  had  been  declared,  and,  according  to 
the  testimony  of  the  claimant's  witness,  there  was  an  immediate  drop 
in  the  price  of  alcohol,  which  went  lower  and  lower  as  time  went  on. 
The  matter  of  allocating  a  particular  lot  of  alcohol  to  a  particular 
contract,  whether  private  or  otherwise,  must  have  been  a  matter 
subject  to  instantaneous  decision.  No  alcohol  was  tagged  or  marked 
in  any  way  until  it  was  in  the  finished  state  and  actually  placed  in 
containers.  There  is,  therefore,  no  clear  and  positive  evidence 
that  any  alcohol  was  allocated  to  the  contract  in  the  present  case 
until  November  22, 1918.  The  process,  however,  of  turning  molasses 
into  alcohol  necessitated  from  a  week  to  10  days.  Giving  the  claim- 
ant, therefore,  the  benefit  of  every  doubt,  it  could  not  have  been 
more  than  10  days  prior  to  November  22 — that  is,  a  day  after  the 
armistice — that  it  actually  commenced  work  on  the  contract.  On 
November  14,  1918,  the  claimant  was  in  default  approximately 
100,000  gallons  on  its  contract. 

5.  The  claimant  has  argued  that  the  Government  has  waived  any 
delinquencj'^  in  delivery  on  its  part  under  the  contract  by  a  failure 
to  respond  or  to  take  some  actiton  upon  receipt  of  claimant's  letter 
of  November  5,  1918,  announcing  the  course  which  it  intended  to 
pursue  in  connection  with  deliveries.  We  do  not  find  in  the  case  a 
waiver  bj^  any  Government  official.  But  even  if  there  were  evidence 
of  such  waiver,  there  was  further  delinquency,  in  that  the  claimant 
did  not  immediately  on  November  5  start  deliveries,  or  at  least  start 
to  manufacture  under  its  contract. 

6.  At  the  declaration  of  the  armistice  the  claimant's  officials  sur- 
mised that  the  Government  would  not  require  such  large  quantities 
of  alcohol.  Under  date  of  November  22,  by  letter  which  presumably 
reached  the  claimant  some  days  later,  the  Government  indicated  its 
desire  to  cancel  the  existing  contracts.  Under  date  of  December  5 
the  claimant  wrote  that  it  was  open  to  cancellation.    This  letter  has 
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been  subject  to  some  discussion  and  has  been  differently  interpreted 
by  the  claimant  and  the  Government  agents.  We  do  not  find  from  this 
letter  that  the  claimant  released  any  rights  which  it  then  had  or 
intended  to  cancel  without  recompense.  Under  our  decision  in  this 
case,  however,  the  matter  of  interpretation  of  the  letter  is  immate- 
rial, but  it  is  sufficient  to  indicate  that  the  claimant  was  advised  at 
least  as  early  as  December  5,  1918,  that  the  Government  desired  can- 
cellation of  the  contract  in  the  present  case. 

7.  We  find  that  under  the  circumstances  outlined  above  the  Gov- 
ernment had  the  right  to  decline  to  take  shipments  of  alcohol  under 
the  contract,  and  is  not  bound  to  reimburse  the  claimant  for  loss  sus- 
tained in  connection  with  the  manufacture  of  the  30,000  gallons  in 
question. 

DISPOSmON. 

The  claimant's  appeal  is  hereby  dismissed,  and  a  copy  of  this 
opinion  will  be  sent  to  the  Claims  Board,  office  of  the  Director  of 
Purchase. 

Col.  Delafield  and  Mr.  Hopkins  concurring. 


Digitized  by 


Google 


June  18,  1920. 
Case  No.  1491. 

In  re  CLAIM  OF  PHILIP  CAREY  CO. 

1.  HEASTTRE  OF  LOSS. — In  adjustment  of  claims  nnder  a  suspended  contrac ;, 
the  measure  of  loss  on  raw  materials,  which  were  afterwards  used  in 
commercial  business,  is  not  the  difference  between  what  claimant  pail 
for  them  and  what  claimant  subsequently  paid  for  similar  materials 
when  it  went  into  the  market  for  them  several  months  after  such  sus- 
pension, but  is  the  difference  between  what  claimant  paid  for  the  ma- 
terials and  the  market  value  at  the  time  the  same  materials  were  used 
by  claimant. 

8.  StTBCONTEACT— GOVERKMENT  REQinSITION.— Where  a  subcontractor 
received  a  Government  requisition  containini^  a  provision  that  con- 
firmation and  payment  would  be  made  by  the  prime  contractor,  the 
Government  obligated  itself  to  protect  the  subcontractor  against  loss 
suffered  by  it  on  account  of  failure  of  the  prime  contractor  to  confirm 
the  order. 

3.  CLAIH  AND  DECISION.-^Claim  under  the  act  of  March  2,  1919,  for  |7,- 
183.34,  based  upon  an  informally  executed  contract  for  iber  wall  board. 
Held,  claimant  is  entitled  to  relief. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  is  an  appeal  from  a  decision  of  the  Board  of  Contract 
Keview,  Construction  Division,  United  States  Army,  on  a  chiim  for 
$7,183.34,  on  a  re<iiiisition  order,  under  the  following  circumstances : 

2.  In  September,  1918,  claimant  company  was  advised  by  R.  S. 
Teele,  purchasing  agent  for  the  Government,  that  the  Government 
would  need  10,000,000  square  feet  of  fiber  wall  board,  and  that  the 
claimant  company  would  receive  an  order  for  approximately  one- 
half  of  this  amount,  (laimant  company  was  given  three  requisition 
orders,  Nos.  101,  Fort  Benjamin  Harrison,  dated  November  2,  1918; 
107-B  and  121-B,  Camp  Knox,  dated  November  6,  1918,  for  the 
manufacture  of  approximately  3,600,000  feet  of  fiber  wall  board,  to 
be  used  for  construction  purposes  at  Camps  Harrison  and  Knox. 
These  requisition  orders  were  signed  "R.  C.  Marshall,  jr.,  brigadier 
general,  by  C.  M.  Foster,  captain.  Quartermaster  Corps."  This  claim 
is  only  for  the  materials  purchased  and  necessary  for  the  performance 
of  requisition  order  Xo.  101,  dated  November  2,  1918. 

34113— 21— VOL  6 26  389 


Digitized  by  VjOOQIC 


390  DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT. 

8.  This  order  reads  in  part  as  follows : 

"  Board  to  meet  all  specifications  adopted  by  War  Industries 
Board  and  War  Service  Committee  on  Wall  Board." 

4.  Claimant  company  commenced  to  manufacture  fiber  wall  board, 
and  on  November  8,  1918,  had  completed  one  carload.  This  was  in- 
spected by  a  Government  inspector  and  rejected,  and  on  November 
11, 1918,  the  following  telegram  was  sent  to  claimant  company: 

"Cancel  orders  121-B,  Camp  Knox,  1,4()4:,0()0  square  feet  Govern- 
ment specification  wall  board,  and  order  107-B,  Camp  Knox,  936,000 
square  feet,  and  101,  Fort  lienjamin  Harrison,  1,200,000  square  feot. 
This  action  taken  because  of  your  inability  to  manufacture  Govern- 
ment specification  wall  board  as  reported  by  inspection  department." 

5.  On  receipt  of  this  telegram,  claimant  compan}"  called  Mr.  Teele 
on  the  telephone  and  objected  to  the  inspection  for  the  reason  that 
this  fiber  wall  board  was  identical  with  the  wall  board  which  had 
previously  been  supplied  to  38  different  camps  without  a  single  com- 
plaint. Mr.  Teele  disposed  of  the  matter  by  stating  that  the  orders 
would  have  been  canceled  anyway  because  of  the  signing  of  the 
armistice.  The  testimony  shows  that  the  wall  board  did  not  comply 
with  the  charts  used  by  the  inspector  in  making  his  examination  but 
tliat  the  wall  board  might  have  been  altered  so  as  to  meet  the  test 
required.  No  claim  is  made  in  respect  to  the  rejected  wall  board. 
It  has  since  been  sold  by  the  claimant. 

6.  Claimant  company  purchased  chip  board  in  the  latter  part  of 
October  for  the  performance  of  contracts  with  the  Government. 
After  the  orders  were  suspended  it  used  this  chip  board  in  its  com- 
mercial business.  It  appears  that  approximately  718,334  pounds 
were  necessary  to  manufacture  the  1,200,000  square  feet  of  wall  board 
called  for  in  requisition  order  No.  101.  No  claim  is  made  for  any 
chip  board  purchased  for  requisition  orders  Nos.  107-B  and  121-B, 
but  only  for  the  amount  necessary  to  complete  requisition  order 
No.  101.  After  the  signing  of  the  armistice  the  price  of  chip  board 
diminished  and  on  February  28,  1919,  the  time  that  the  claimant 
again  w-ent  into  the  market  for  chip  board,  it  was  able  to  purchase 
this  chip  board  at  $40  per  ton,  and  now  asks  to  be  reimbursed  in  the 
sum  of  $7,183.34,  which  is  at  the  rate  of  $20  per  ton,  the  difference 
between  the  price  paid  for  the  chip  board  and  the  price  that  chip 
board  could  have  been  purchased  on  February  28,  1919. 

DECISION. 

1.  There  is  no  question  but  that  the  claimant  company  did  re- 
ceive requisition  order  No.  101  for  the  manufacture  of  1,200,000 
feet  of  fiber  wall  board  and  that  it  did  purchase  718,334  pounds 
of  chip  board,  at  $60  per  ton,  for  the  performance  of  this  order. 
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The  Government  placed  the  order  for  immediate  production  of  the 
material  enumerated.  Its  requisition  order  contains  a  provision 
that  "  Confirmation  and  payment  of  this  order  will  be  made  by 
Bedford  Stone  &  Construction  Co."  The  Government,  in  placing 
this  requisition  order  containing  the  above  provision,  obligated  it- 
self to  see  that  Bedford  Stone  &  Construction  Co.,  another  Gov- 
ernment contractor,  confirmed  the  order  and  paid  for  the  mate- 
rials. Order  No.  101  was  a  Government  order.  The  material  ordered 
was  to  be  used  by  another  Government  contractor  in  performance 
of  Government  contracts,  but  the  agreement  which  is  evidenced  by 
order  No.  101  is  an  agreement  in  which  claimant  company  is  one 
party  and  the  United  States  is  the  other.  There  is  no  evidence  that 
the  Bedford  Stone  &  Construction  Co.  has  confirmed  the  order  and 
paid  the  obligations  incurred  by  claimant  company.  The  under- 
taking of  the  United  States  goes  at  least  as  far  as  to  protect  claim- 
ant company  against  such  loss  as  it  has  suffered  by  failure  of  the 
Bedford  Stone  &  Construction  Co.  in  fulfilling  the  provision  above 
referred  to. 

2.  The  difficulty  is  to  determine  the  amount  of  loss  suffered  by 
claimant  company.  The  evidence  shows  that  the  market  price  of 
chip  l)oard  diminished  after  the  signing  of  the  armistice,  and  that 
when  tlie  claimant  company  again  went  into  the  market,  February 
2vS,  1919,  the  price  of  chip  board  had  dropped  to  $40  per  ton.  The 
claimant  company,  however,  between  the  time  the  contract  was  sus- 
pended and  P^ebruary  28,  1919,  had  used  this  chip  board  in  its  com- 
mercial business,  which  it  had  a  right  to  do.  Claimant  company  is 
therefore  only  entitled  to  recover  the  difference  between  the  price  paid 
for  the  chip  board  and  the  market  value  at  the  time  the  chip  board 
was  used.  This  claim  will  be  returned  to  the  Claims  Board,  Con- 
struction Division,  to  determine  the  amount  of  loss,  if  any. 

DISI^SITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
Claims  Board,  Construction  Division,  for  action  in  the  manner 
provided  in  subdivision  (c),  secton  5,  Supply  Circular  No.  17,  Pur- 
chase, Storage  and  Traffic  Division. 

Col.  Delafield  and  Capt.  Frazer  concurring. 
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Case  No.  2625. 

In  re  CLAIM  OF  LEHIGH  VALLEY  EAILEOAD. 

1.  EAILEOAD  FACILITIES. — Where  after  consulting  an  officer  of  the   Ord- 

nance Department,  who  stated  that  incoming  freight  to  a  certain  arsenal 
might  amount  to  250  cars  a  day,  claimant  built  a  siding  on  its  own 
right  of  way  at  a  considerable  distance  from  the  arsenal  in  order  to  take 
care  of  the  traffic,  there  was  no  implied  agreement  within  the  meaning 
of  the  act  of  March  2,  1919,  whereby  the  OoYernment  became  obligated 
to  pay  claimant  the  cost  of  constructing  the  siding. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  |10,- 

053.50,  based  upon  an  implied  agrreement  in  relation  to  a  railroad  sid- 
ing.   Held,  claimant  is  not  entitled  to  relief. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17, 1919,  for  $10,053.50,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

2.  The  claimant  owns  and  operates  a  railroad  in  the  State  of  New 
tTersey.  The  main  line  of  the  railroad  branches  at  South  Plainfield, 
N.  J.,  and  one  line  runs  from  there  to  the  terminus  at  Jersey  City 
and  another  line  runs  to  the  terminus  at  Perth  Amboy,  N.  J.  A 
branch  line  runs  out  of  the  Perth  Amboy  line  from  Raritan  Junction 
to  the  terminus  at  the  Raritan  Arsenal.  This  is  called  the  Raritan 
Branch. 

3.  In  November,  1917,  there  was  a  conference  between  Maj.  White, 
of  the  Ordnance  Department,  and  the  representatives  of  the  claimant, 
at  which  Maj.  White  stated  that  it  was  expected  that  the  incoming 
freight  destined  to  the  Raritan  xirsenal  might  amount  to  250  cars  a 
day.  There  was  a.  discussion  as  to  how  this  large  additional  amount 
of  freight  should  be  handled,  and  as  to  whether  the  facilities  of  the 
railroad  were  adequate  to  take  care  of  so  large  an  increase. 

4.  Shortly  after  this  conference  the  claimant  ordered  the  construc- 
tion of  a  double-end  siding  on  its  Perth  Amboy  line  a  short  distance 
from  the  point  where  the  single  track  to  the  Raritan  Arsenal  branches 
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from  the  main  line  to  Perth  Amboy.  The  siding  was  constructed. 
Its  length  was  1,028  feet  and  its  cost  $10,053.50.  The  clahnant's  wit- 
nesses testified  that  this  siding  was  built  solely  for  the  purpose  of 
handling  the  additional  freight  which  was  destined  for  the  Raritan 
Arsenal,  that  it  served  no  other  purposes,  and  that  its  use  was  chiefly 
to  enable  the  claimant  to  comply  with  the  directions  of  Government 
officers  that  the  cars  should  be  held  at  a  point  somewhat  removed 
from  their  destination  and  taken  from  that  point  and  delivered  at  the 
arsenal  whenever  the  commandant  should  require  them.  The  claim- 
ant argues  that  this  service  was  of  a  kind  that  it  was  not  called  on  to 
perform  as  a  common  carrier  and  that  it  would  have  fulfilled  its  en- 
tire duty  as  a  common  carrier  if  it  had  delivered  the  cars  direct  to 
the  arsenal  and  on  the  Government  tracks  there.  It  claims  that  for 
this  unusual  service,  which  was  outside  the  ordinary  requirements  of 
its  duty  as  a  common  carrier,  it  should  receive  reimbursement  from 
the  United  States.  No  charge  was  made  for  the  use  of  the  siding  and 
no  denmrrage  charges  were  incurred  since  the  cars  had  not  reached 
their  destination.  The  sidings  were  built  on  the  railroad's  right  of 
way,  which  at  this  point  was  between  60  and  80  feet  wide.  It  was 
contemplated  in  November,  1917,  that  very  large  additional  construc- 
tion would  be  necessary,  requiring  the  building  of  many  more  addi- 
tional sidings  at  a  cost  of  about  $50,000.  It  was  found  not  long  after- 
wards that  instead  of  there  being  250  cars  a  day  to  handle,  only  about 
65  cars  per  daj'^  would  be  sent  over  the  line  to  the  Raritan  Arsenal. 

5.  The  claimant  alleges  that  the  construction  of  the  siding  was 
known  to  the  officers  at  the  arsenal ;  that  they  saw  it  while  it  was 
being  constructed ;  that  they  knew  it  was  being  built  for  the  benefit 
of  traffic  at  the  arsenal ;  and  that  its  use  was  solely  for  the  accom- 
modation of  freight  destined  to  the  arsenal. 

DECISION. 

1.  The  claimant  does  not  contend  that  there  was  an  express  re- 
quest or  direction  on  the  part  of  any  Government  officer  to  build  the 
siding  at  the  place  where  it  was  built,  or  that  there  was  any  express 
promise  to  pay  for  the  cost  of  construction.  It  does  contend  that 
the  circumstances  under  which  the  siding  was  constructed,  coupled 
with  the  use  of  the  siding  for  Government  purposes  gives  rise  to  an 
implied  promise  on  the  part  of  the  United  States  to  reimburse  the 
claimant  for  the  cost  of  construction. 

2.  The  main  difficulty  with  the  claimant's  case  is  the  indefinite- 
ness  of  the  statements  alleged  to  have  been  made  by  the  officers  of 
the  United  States.  The  claimant  falls  short  of  showing  that  any 
Government  officer  directed  or  requested  it  to  construct  the  siding 
at  the  place  where  it  was  constructed.    A  knowledge  on  the  part  of 
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the  officers  at  the  arsenal  that  the  siding  was  being  constructed  by 
the  claimant,  even  if  we  were  at  liberty  to  make  the  inference  that 
the  officer  knew  that  the  siding  was  being  built  to  aid  the  railroad 
in  handling  the  increased  amount  of  traffic  destined  for  the  arsenal, 
is  not  enough  to  impose  an  obligation  on  the  United  States.  We 
can  not  find  that  there  was  any  implied  promise  or  obligation  on  the 
part  of  the  Government  to  reimburse  the  railroad  for  the  cost  of 
construction  of  this  siding,  in  the  absence  of  evidence  showing  a 
definite  request,  instruction,  or  direction  on  the  part  of  the  Govern- 
ment. The  evidence  does  not  warrant  a  finding  that  the  Lehigh 
Valley  Kailroad  Co.  was  given  carte  blanche  by  the  Government  to 
construct  additional  facilties  at  such  places  as  it  saw  fit  for  the  pur- 
pose of  handling  an  expected  increase  in  traffic,  with  the  under- 
standing or  agreement  that  the  United  States  should  reimburse  the 
railroad  company  for  the  cost  of  such  increased  facilities. 
3.  For  the  reasons  stated,  no  relief  can  be  given. 

DISPOSITION. 

A  final  order  will  be  entered  denying  the  claimant  relief. 
Col.  Delafield  and  Mr.  Baggarly  concurring. 
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Case  No.  2695. 

In  re  CLAIK  OF  THE  BRADEN  COPPER  CO. 

i.  RELEASE. — Where  the  Government  canceled  a  proonrement  order  hy  writ- 
ten notice,  which  recited  that  its  acceptance  wonld  constitute  a  release 
to  the  TTnited  States  of  all  claims  and  demands  hecanse  of  such  cancel- 
lation, and  claimant  accepts  said  cancellation,  and  there  was  no  mutual 
mistake  of  fact  such  as  would  authorize  a  reformation,  no  relief  can 
he  granted  to  reimburse  claimant  for  certain  expenditures. 

8.  CLAHC  and  decision.— Claim  under  the  act  of  March  2,  1919,  for  |367.18 
expenditures  on  canceled  contract.  Held,  claimant  not  entitled  to 
recover. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS   or   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  form  A,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  Xo.  17,  1919,  for  $367.12,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

2.  The  Braden  Copper  Co.  was  the  owner  in  1918  of  a  Niles  boring 
and  turning  mill  which  was  located  at  one  of  its  plants  in  Chile, 
South  America.  It  learned  that  the  Government  was  in  need  of  a 
machine  of  this  sort,  and  although  the  machine  was  of  use  to  the 
claimant  it  offered  to  sell  it  to  the  Government.  After  some  cor- 
respondence procurement  order  No.  P8698-488M  was  issued,  signed 
by  Samuel  McRoberts,  colonel,  Ordnance  Department.  It  called  for 
delivery  of  the  mill  on  receipt  of  the  order.  The  purchase  price  was 
$18,000. 

3.  There  was  delay  in  giving  shipping  instructions  and  no  actual 
delivery  was  made  of  the  boring  mill  to  the  Government.  The  claim- 
ant had  the  machine  packed  and  boxed  ready  for  shipment  at  a  cost 
in  labor  and  material  of  $367.12. 

4.  On  or  about  November  25,  1918,  Mr.  Charles  I#.  McCluskey, 
who  was  acting  as  staff  member  of  the  Claims  Board,  New  York 
district  ordnance  office,  called  at  the  office  of  George  C.  Thomson, 
purchasing  agent  of  the  claimant  company,  and  arranged  for  the  can- 
cellation of  the  procurement  order  of  May  25,  1918. 
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The  following  letter  was  delivered  to  Mr.  Thomson  by  Mr.  Mc- 
Cliiskey : 

"  NOVKMRER  25,  1918. 

"  1.  Referring  to  the  order  dated  May  25,  1918  (procurement  order 
War-Ord.-P8698-488M),  the  United  States  of  America  acting 
through  the  undersigned,  under  direction  of  the  Chief  of  Ordnance, 
hereby  informs  you  that  said  order  is  i  anceled. 

"  2.  No  furtlier  perfornmnce  by  you  of  this  order  will  be  required, 
and  your  Rcceptan<*e  of  this  can.'ellation  will  constitute  a  full  release 
to  the  United  States  of  all  claims  and  demands  whatsoever  arising 
out  of  such  cancellation.  Wire  this  office  your  acceptance  of  this 
cancellation  and  indorse  and  return  the  inclosed  copy  in  the  manner 
indicated  thereon. 

"3.  Any  communication  in  connection  with  this  cancellation 
should  make  reference  to  AVar-Ord.-P8G98-488M;  PM. 

"  United  States  of  America, 

",Bv    AViLLlAM  AVlLLlAMS, 

''Lieut,  Coh,  Ord.  Dept,  U,  S,  Arniyr 

5.  The  claimant  accepted  the  proposed  cancellation  in  the  follow- 
ing letter : 

"  You  are  advised  that  this  company  hereby  accepts  this  cancella- 
tion as  per  the  attached  letter. 

"  Braden  Copper  Co., 
"By  G.  G.  Thomson, 

"  Purchasing  Agent. 
"December  18,  1918." 

6.  The  affidavits  of  Mr.  McCluskey  and  of  Mr.  Thomson  to  the 
effect  that  the  form  of  the  letter  of  November  25,  1918,  was  not  of 
the  sort  adapted  to  the  claimant's  case,  and  it  was  not  known  at  the 
time  that  the  claimant  had  expended  moneys  in  making  ready  the 
boring  mill  for  shipment,  have  been  examined. 

We  have  given  the  affidavits  the  same  weight  that  would  be  given 
to  oral  testimony  of  the  affiants.  We  assume  that  the  facts  there 
stated  are  true. 

decision. 

1.  The  insuperable  difficulty  in  the  way  of  giving  relief  is  that  the 
Braden  Copper  Co.  has  accepted  a  cancellation  of  its  contract  with 
the  United  States  in  accordance  with  the  terms  stated  in  the  letter 
of  November  25, 1918,  which  reads: 

"  Your  acceptance  of  this  cancellation  will  constitute  a  full  release 
to  the  United  States  of  all  claims  and  demands  whatsoever  arising 
out  of  such  cancellation." 

The  form  is  not  ill  adapted  to  the  situation.  It  is  not  conceivable 
that  a  person  could  misunderstand  such  plain  language. 

The  United  States  is  unable  to  make  reimbursement  to  a  contractor 
who  has  given  it  a  release  "  of  all  claims  and  demands." 
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There  is  no  evidence  of  a  mistake  of  fact  common  to  both  parties 
of  the  kind  that  would  warrant  a  reformation  of  the  cancellation 
agreement  or  an  avoidance  of  the  release. 

An  individual  who  has  received  a  release  from  another  individual 
of  all  claims  and  demands  may  or  may  not  set  up  the  release  as  a  bar 
to  the  other's  claim. 

The  United  States  has  no  choice  in  the  matter.  It  is  obliged  to 
refuse  payment  of  any  claim  as  to  which  it  is  under  no  obligation  by 
reason  of  the  existence  of  a  valid  release. 

The  not  unfounded  feeling  on  the  part  of  the  officers  of  the  Braden 
Copper  Co.  that  its  praiseworthy  conduct  in  offering  a  needed  ma- 
chine to  the  Government  has  been  ill  rewarded  can  not,  of  course, 
affect  this  Board  in  its  determination  of  the  issues  involved. 

DISPOSITION. 

A  final  order  will  be  entered  denying  the  claimant  relief. 
Col.  Delafield  concurring. 
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June  18, 1920. 
Cases  Nos.  1626  and  1627. 

In  re  CLAIM  OF  HUDSON  KOTOE  CAB  CO. 

1.  EXFEEIMENTAL    COSTS— IXPLIED    A0BEEHENT.— Where    claimant    re- 

ceived three  contracts  for  motors — the  first  order  for  2  experimental 
motors,  the  second  for  1,  and  the  third  for  2,000,  all  at  certain  fixed 
prices — in  the  absence  of  a  separate  express  agrreement  to  pay  additional 
experimental  costs,  claimant's  rights  are  defined  and  limited  hy  his 
three  contracts  and  no  agreement  can  he  implied  whereby  the  OoYern- 
ment  is  obligated  to  reimburse  claimant  such  additional  costs. 

2.  CLAIM    AND    DECISION.— Claim    under   the    act   of   March    2,    1919,    for 

19,677.62  based  upon  an  alleged  agreement  relating  to  experimental 
costs  in  the  manufacture  of  three  motors  for  armored  tanks.  Held, 
claimant  is  not  entitled  to  relief. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDING  OF  FACTS. 

The  Board  finds  the  following  to  be  the  facts : 

1.  These  are  two  claims  arising  under  the  act  of  March  2,  1919. 
A  statement  of  claim,  Form  B,  has  been  filed  in  each  case  under 
Purchase,  Storage  and  Traffic  Division  Supply  Circular  No.  17, 
1919,  the  two  claims  aggregating  the  sum  of  $9,577.52,  by  reason  of 
agreements  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  In  July  of  1918,  the  Government,  desiring  to  increase  the  speed 
of  the  tanks  then  in  use,  negotiated  with  the  claimant  for  the  pro- 
duction of  a  motor  suitable  for  the  French  Renault  tank.  Acting 
upon  suggestions  and  requests  of  the  (lovernment  agents,  claimant 
began  experiments  along  this  line.  The  claimant  proceeded  witli 
work  along  lines  suggested  by  its  own  and  Government  agents  and 
completed  and  shipped  a  motor  on  August  26,  1918,  and  another  on 
September  3, 1918.  It  was  apparently  not  until  about  September  17, 
1918,  that  the  Procurement  Division  issued  a  procurement  order, 
P~13858-2333-Me,  to  cover  these  two  motors.  The  order  was  dated 
August  20,  1918,  and  was  for  two  Hudson  Super  Six  motors,  at 
$1,000  apiece.    It  contained  the  paragraph : 

"  Delivery  of  these  motors  ordered  shall  be  made  immediately,  un- 
less already  made  in  anticipation  of  this  order.  A  formal  contract 
is,  therefore,  unnecessary.  This  letter,  with  your  acceptance  in- 
dorsed on  the  inclosed  copy,  will  constitute  the  contract." 
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3.  Tlie  claimant  did  not  immediately  accept  the  order.  On  Novem- 
ber 1,  1918,  the  claimant  signed  the  acceptance  and  sent  it  back  to 
the  Procurement  Division,  Ordnance  Department. 

4.  After  completing  the  first  two  motors,  claimant,  by  direction 
of  Government  agents,  started  to  manufacture  another  motor. 

5.  Under  date  of  November  11,  1918,  a  purchase  order  numbered 
P-18449-2739-Me  was  issued  for  "One  Hudson  Super  Six  motor 
equipped  with  electric  starter,  including  Bendiz  drive  and  generator, 
price  $500,"  to  the  claimant  to  cover  the  third  motor  and  accepted  by 
the  claimant  on  December  11,  1918.  This  motor  had  been  delivered 
on  September  11,  1918. 

6.  On  September  22, 1918,  the  claimant  received  procurement  order 
numbered  P-15461-2500-Me  for  2,000  motors  at  $725  apiece,  and 
motor  clutches  and  spare  parts  at  fixed  prices,  in  accordance  with  the 
specifications  which  had  been  developed  on  the  three  experimental 
motors.  This  procurement  order  was  canceled  after  the  armistice. 
The  amount  due  the  claimant  was  ascertained  and  accepted  by  the 
claimant  in  full  settlement  of  its  rights  thereunder. 

7.  It  developed  at  the  outset  of  claimant's  work  that  the  type  of 
motor  then  being  manufactured  by  it  would  not  fit  the  Government 
tanks.  The  motor  had  to  be  redesigned,  and  numerous  other  changes 
were  made  from  time  to  time.  The  cost  of  constructing  the  three 
motors  was  very  considerably  in  excess  of  the  price  set  in  the  procure- 
ment orders  of  x^ugust  20,  1918,  and  November  11, 1918. 

8.  The  first  two  procurement  orders  were  completed  by  delivery 
of  the  three  motora  described  to  authorized  Government  agents  in 
Dalton,  Ohio. 

9.  The  claimant's  representative  being  asked  at  the  hearing  how 
the  claimant  expected  to  be  reimbursed  for  the  excessive  cost  of  the 
motors,  testified : 

"  The  expectations  were  that  we  would  receive  an  order  for  a  large 
quantity  oi  motors  knowing  the  merits  of  our  motors,  and  that  we 
could  amortize  such  additional  expenditures  against  profits  derived 
from  future  orders.  We  could  have  done  that,  but  on  our  receiving 
the  future  orders  it  was  canceled  with  the  signing  of  the  armistice." 

10.  The  claimant  has  been  paid  $2,500,  the  price  named  in  its  two 
purchase  orders  for  the  three  motors.  The  present  claim  is  for  the 
excess  cost  of  building  the  motors  over  the  purchase  price. 

DECISION. 

1.  We  do  not  find  in  this  case  any  agreement  by  Government  offi- 
cials to  pay  the  claimant  any  sums  for  the  construction  of  the  three 
experimental  motors  except  the  purchase  price  set  out  in  the  formal 
procurement  order. 


Digitized  by  VjOOQIC 


400  UECISIOZCS   BOARD  OF   COXTBACT  ADJUSTMENT, 

2.  It  is  clear  from  the  testimony  of  the  claimant's  witness  that  it  did 
not  understand  that  it  had  any  such  agreement,  for  it  expected  to 
amortize  the  excess  cost  in  a  contract  for  a  quantity  of  motors. 

3.  The  claimant  received  procurement  order  for  a  large  number  of 
motors,  as  expected.  This  was  terminated  at  the  armistice.  Claim- 
ant has  been  compensated  in  respect  thereto. 

4«  It  is  likely  that  on  account  of  the  armistice  the  claimant  was  not 
able  to  amortize  its  expenses  to  the  extent  it  had  hoped,  but  that  tstct 
does  not  change  the  relations  of  the  parties  or  create  an  obligation 
where  none  existed. 

DiSFosrriox. 

Final  order  will  issue  denying  relief  to  the  claimant. 
(\)1.  Delafield  and  Mr.  Low  concurring. 
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Case  No.  2734. 

In  re  CLAIK  OF  T.  K.  WINDHAM. 

1.  JUBISDICTION—TIME  OF  FILING  CLAIM.— This  Board  has  no  Jurisdiction 

of  a  claim  under  the  act  of  March  2»  1919,  which  was  first  presented  on 
May  24,  1920. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  |871, 

based  upon  an  informal  agreement  in  relation  to  wool.    Held,  claim  was 
filed  too  late. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  claim  arises  under  the  act  of  March  2,  1919.  Statement 
of  claim,  Form  B,  has  been  filed  under  the  provisions  of  Supply 
Circular  No.  17,  Purchase,  Storage  and  Traffic  Division,  dated  March 
28,  1919,  for  $871,  by  reason  of  an  agreement  alleged  to  have  been 
entered  into  between  claimant  and  the  United  States. 

2.  Claimant  alleges  that  on  June  12,  1918,  he  delivered  to  H.  P. 
Koddie  &  Co.,  of  Brady,  Tex.,  agents  of  Charles  J.  Webb  &  Co.,  of 
Philadelphia,  Pa.,  4,860  pounds  of  wool  for  which  he  was  to  re- 
ceive payment  in  accordance  with  the  terms  of  the  Government  regu- 
lations for  handling  the  wool  clip  of  1918  as  established  by  the  Wool 
Division,  War  Industries  Board,  May  21,  1918;  that  under  these 
regulations  claimant  should  have  received  60  cents  per  pound  for 
said  wool ;  that  W.  F.  McCuUey  and  Witcher  Produce  Co.,  both  of 
Brownwood,  Tex.,  offered  claimant  60  cents  per  pound  "  net  in  the 
grease  "  for  this  wool ;  that  claimant  should  have  received  a  total  of 
$2,916,  whereas  he  was  allowed  only  $2,045,  leaving  a  balance  of  $871 
due  him  by  reason  of  improper  grading. 

3.  Claimant's  first  presentation  of  this  claim  to  the  Government 
was  on  May  24, 1920,  as  evidenced  by  his  affidavit  of  June  7, 1920,  in 
which  he  says : 

"  The  presentation  of  this  claim  was  not  made  prior  to  May  24, 
1920." 

This  affidavit  was  furnished  by  claimant  in  response  to  a  request 
from  this  Board  dated  May  29,  1920,  for  evidence  showing  a  pre- 
sentation of  this  claim  to  some  department,  official,  or  agent  of  the 
Government  prior  to  the  presentation  made  to  this  Board  on  May 
24, 1920. 
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DECISION. 

1-  It  is  neither  necessary  nor  proper  for  the  Board  of  Contract 
Adjustment  to  express  any  opinion  concerning  the  alleged  improper 
grading  of  the  wool  or  the  failure  of  the  Government  or  claimant's 
consignee  to  pay  claimant  the  amount  alleged  to  be  due,  in  view  of  the 
fact  that  this  claim  was  not  presented  to  the  Government  within 
the  presentation  period  fixed  by  law. 

The  act  of  March  2,  1919,  entitled  "An  act  to  provide  relief  in 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and 
for  other  purposes,"  authorizes  the  Secretary  of  War  to  adjust,  pay, 
or  discharge  certain  informal  agreements  entered  into  during  the 
emergency  and  prior  to  November  12,  1918.  This  law  was  enacted 
in  order  to  enable  the  War  Department  to  adjust  agreements  which 
had  not  been  reduced  to  writing  in  accordance  with  existing  statutes. 
The  Secretary  of  War  had  no  authority  to  adjust  such  agreements 
until  the  act  of  March  2, 1919,  became  a  law.  In  granting  the  Secre- 
tary of  War  this  special  authority  to  adjust  informal  agreements 
Congress  thought  it  best  to  place  a  time  limit  on  the  period  during 
which  such  claims  might  be  presented,  and  therefore  inserted  a  pro- 
vision in  the  act  reading  as  follows : 

^^  Provided  further^  That  this  act  shall  not  authorize  payment  to 
be  made  of  any  claim  not  presented  before  June  thirtieth,  nineteen 
hundred  and  nineteen." 

3.  The  provision  fixing  the  last  day  upon  which  claims  can  be  pre- 
sented is  plain  and  definite.  Claims  arising  under  this  act  presented 
after  June  30,  1919,  can  not  be  considered  by  the  Secretary  of  War, 
nor  by  the  Board  of  Contract  Adjustment,  which  in  such  cases  is 
the  agent  of  the  Secretary  of  War.  This  Board  is  authorized  to 
adjust  such  claims  in  accordance  with  the  terms  of  the  act  of  March 
2,  1919,  and  in  so  doing  must  comply  strictly  with  every  provision 
of  the  act.  It  is  not  possible  for  this  Board  to  comply  with  only 
part  of  the  act  and  to  ignore  the  balance  of  its  requirements. 
Therefore,  we  must  give  as  much  consideration  to  the  provision 
fixing  a  final  presentation  date  as  to  the  other  portions  of  the  act, 
and  can  not  take  jurisdiction  of  a  claim  which  was  not  presented 
before  June  30,  1919.  (McDonald  &  Co.,  case  Xo.  1655,  Vol.  II, 
these  decisions,  p.  442;  Schultz  &  Hirsch,  case  No.  2170,  Vol.  II,  these 
decisions,  p.  763.) 

4.  Claimant  having  failed  to  present  this  claim  before  June  30, 
1919  (and  for  nearly  a  year  thereafter),  it  is  clear  that  the  claim 
can  not  be  considered  and  that  this  Board  is  without  power  or 
authority  to  entertain  same. 

Col.  Delafield  and  Mr.  Eason  concurring. 
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June  19,  1920. 
Case  No.  1144. 

In  re  CLAIM  OF  GYEUS  FBENCH  WICXEE. 

1.  WRITTEN  GONTBACT— CANCELLATION  FOE  FAILITEE  TO  DELIVEE  AT 
TIME  SPECIFIED. — Where  claimant's  contraot  to  sell  and  deliver  a 
quantity  of  castor  beans  to  the  Oovemment  was  canceled  by  reason  of 
claimant's  defanlt  in  delivery,  claimant  is  not  entitled  to  reimburse- 
ment for  loss  sustained  in  his  efforts  to  perform  such  contract. 

8.  INFOEICAL  CONTBACT— EVIDENCE  OF.— The  claimant  is  not  entitled  un- 
der the  act  of  March  2,  1919,  to  reimbursement  for  loss  sustained  in  his 
efforts  to  perform  an  alleged  informal  contract  to  furnish  the  Govern- 
ment a  quantity  of  castor  beans,  where  the  evidence  fails  to  show  that 
the  Government  intended  to  enter  into  such  a  contract. 

3.  CLAIM  AND  DECISION.— This  claim  for  $14,412.75  arises  under  the  act  of 
March  2,  1919,  by  reason  of  certain  agrreements  alleged  to  have  been 
entered  into  between  the  claimant  and  the  Government,  Held,  claim- 
ant is  not  entitled  to  relief. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

This  claim  was  filed  under  the  act  of  March  2,  1919.  Statement 
of  claim,  form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $14,412.75  by  reason  of 
certain  agreements  alleged  to  have  been  entered  into  between  the 
claimant  and  the  United  States.    The  facts  of  the  case  are  as  follows : 

1.  By  a  certain  formal  contract,  No.  3283,  dated  March  18,  1918^ 
incorporating  a  certain  order.  No.  73042,  dated  March  19,  1918,  the 
petitioner  entered  into  a  contract  with  the  United  States  (O.  R. 
Ewing,  1st  lieut.,  A.  S.,  Sig.  R.  C,  contracting  officer)  by  which 
petitioner  undertook  and  agreed  to  sell  and  deliver  to  the  United 
States  "  2,000  to  5,000  bushels  of  castor  beans,  reasonably  suitable  for 
castor  oil  for  Signal  Corps  purposes,  as  per  specification  3500-A, 
in  sacks  of  45  pounds  to  the  bushel,  at  9.8  cents  per  pound,  including 
duty,  *  *  *  "  which  were  to  be  delivered  f .  o.  b.  New  York  City 
between  July  1,  1918,  and  October  15,  1918.  The  contract  provided, 
among  other  things,  as  follows : 

"In  the  event  of  the  failure  of  the  said  contractor  to  perform 
the  stipulations  of  this  contract  within  the  time  and  in  the  manner 
specified  herein,  the  said  party  of  the  first  part  (meanins:  the  Gov- 
ernment) may  elect  one  of  the  following  courses:  (a)  May  rescind 
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the  contract;  (h)  may  supply  the  deficiency  by  purchase  in  the  open 
market  or  otherwise,  charpn^  the  said  contractor  with  any  loss 
occasioned  by  a  difference  between  such  purchase  price  and  the  origi- 
nal contract  price;  (c)  may  take  over  from  the  contractor  any  or 
•  all  items  completed  or  in  process  pf  manufacture,  payment  for  which 
shall  be  the  difference  between  the  contract  price  and  the  cost  to 
the  United  States  of  having  the  articles  or  equipment  completed; 
(d)  or  may  permit  the  party  of  the  second  part  to  complete  delivery 
within  a  reasonable  time  after  the  date  or  dates  specified  herein,  and 
in  this  event  liquidated  damages  shall  be  deducted  as  provided  in  the 
attached  order." 

The  order  which  is  made  a  part  of  the  contract  contained,  among 
other  things,  the  following  provision  : 

"  If  the  contractor  is  prevented  from  furnishing  beans  by  reason 
of  floods,  earthquakes,  fires,  tornadoes,  or  other  acts  of  God,  or  con- 
ditions beyond  the  possible  control  of  the  contractor,  including  revo- 
lutions in  Costa  Bica,  he  shall  be  relieved  from  his  obligation  to 
furnish  said  beans  to  the  extent  to  which  he  has  been  thus  prevented 
from  furnishing  the  same." 

2.  At  the  time  the  petitioner  secured  this  contract  he  was  an  em- 
ployee in  the  Naval  Intelligence  with  duties  in  Costa  Rica.  A  few 
days  after  he  secured  the  contract  he  sailed  for  Costa  Rica  and  there, 
after  a  short  time,  began  the  planting  of  castor  beans  in  order  to 
supply  the  quantity  called  for  by  the  contract.  It  is  alleged  that 
in  the  beginning  there  were  certain  interruptions  in  this  work  on 
account  of  some  political  disturbance  in  Costa  Rica,  but  petitioner 
believed  sometime  in  May  that  he  would  be  able  to  secure,  later  on, 
larger  quantities  of  castor  beans  from  plantings  which  he  had 
already  made  or  which  he  was  in  a  position  to  make,  and  the  follow- 
ing correspondence  took  place  between  him  and  the  Bureau  of  Air- 
craft Production  with  reference  to  a  larger  contract. 

(a)  Telegram  from  petitioner  at  San  Jose,  Costa  Rica,  May  15, 
1919,  to  the  Signal  Corps,  Washington,  as  follows: 

"Situation  here  wari'ants  contract  for  1,000  to  8,000  tons  castor 
beans  delivery  during  January.  February,  March,  sacked,  New 
York. 

"  Seed  now  ready  here. 

"  Cooperation  large  planters  can  be  arranged  conditionally  upon 
securing  definite  suitable  contract,  price  similar  order,  No.  73042, 
or  better,  in  order  to  plant  immediately,  and  the  land  is  prepared. 

"  Reference  Capt.  de  Milhau. 

"  Returning  next  month  Washington  but  request  vou  address  me 
here." 

(J)  Petitioner  received  no  response  to  this  telegram  and  on  May 
25  sent  the  following  telegram  to  the  Chief  Signal  Officer,  Wash- 
ington : 

"Is  offer  May  15  satisfactory?  Please  telegraph  if  it  can  be 
arranged." 


Digitized  by  VjOOQIC 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  405 

((?)  Petitioner  then  received  telegram  dated  May  27  from  the 
Bureau  of  Aircraft  Production,  as  follows: 

"  Can  not  increase  contract  on  same  basis." 

(d)  On  May  30  petitioner  wired  again : 

"  Referring  to  your  telegram  of  the  29th.  Please  telegraph  best 
offer  you  can  make  1,000  to  2,000  tons  delivery  during  next  12 
months.    Immediate  reply  important  to  save  planting  season." 

(e)  The  Bureau  of  Aircraft  Production  wired  petitioner  under 
date  of  June  30, 1918,  as  follows : 

"Referring  to  your  cable  of  May  20  (?)  after  you  begin  satis- 
factory deliveries  under  existing  contract  your  further  o^rs  at  $3 
per  46-pound  bushel  f.  o.  b.  Costa  Rican  ports  including  all  charges 
will  be  considered.    Writing." 

(f)  Thereafter  petitioner  received  a  letter  from  the  Bureau  of 
Aircraft  Production  dated  May  25,  reading  as  follows  : 

"It  is  noted  that  you  think  you  could  deliver  from  one  to  two 
thousand  tons  of  castor  beans  at  the  same  price  as  is  called  for  in 
vour  contract  to  furnish  the  Signal  Corps  from  two  to  five  thousand 
bushels. 

"It  will  be  impossible  for  this  oflSce  to  consider  contract  for  an 
additional  quantity  at  the  present  price  of  your  contract. 

"  Other  contracts  of  castor  beans  have  been  made  by  this  office  in 
the  West  Indies  at  a  price  of  $3  per  46-pound  bushel,  port  of  ship- 
ment. 

"  If  vou  are  interested  in  these  terms  it  is  thought  negotiations 
might  be  closed  for  your  selling  an  additional  quantity  to  the  Gov- 
ernment. 

"  Full  report  from  you  is  desired  as  to  the  dates  of  shipment  of 
the  quantity  you  anticipate  supplying  under  present  contract." 

3.  Petitioner  alleges  that  in  reliance  upon  the  foregoing  corre- 
spondence he  continued  his  plantings  through  May  and  June  so  as 
to  put  out  about  1,000  acres  of  castor  beans,  whereas  between  200 
and  250  acres  would  have  produced  sufficient  beans  to  supply  the 
beans  called  for  under  the  written  contract ;  and  petitioner  alleges 
that  subsequently  there  was  made  an  informal  agreement  for  the 
supplying  of  an  additional  15,000  bushels  of  castor  beans,  and  an 
extension  of  his  original  contract  which  authorized  him  to  supply 
the  quantity  called  for  under  the  written  contract  in  a  reasonable 
time  after  October  15, 1918. 

4.  Petitioner  returned  to  the  United  States  in  the  early  part  of 
September,  1918,  and  called  on  the  Bureau  of  Aircraft  Production 
and  conferred  with  Mr.  Herz,  who  had  charge  of  the  Castor  Oil  Sec- 
tion, and  with  Lieut.  Grant,  his  assistant,  and  also  had  some  con« 
versation  with  Major  Mayer,  in  charge  of  the  Production  Division 
of  the  Castor  Bean  Section.    It  is  out  of  these  conferences  which  were 


34113— 21— VOL  6 27 


Digitized  by  VjOOQIC 


406  DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT. 

held  between  petitioner  and  the  officers  named,  and  also  as  a  result 
of  several  conferences  with  Capt.  O.  R.  Ewing,  the  contracting 
officer,  that  it  is  alleged  that  there  was  an  informal  agreement  for 
the  supplying  of  the  15,000  additional  bushels  of  castor  beans  by 
August  1, 1919,  and  an  extension  of  the  formal  contract.  There  was 
a  great  amount  of  evidence  taken  at  three  separate  hearings  on  this 
matter,  and  many  variances  between  the  petitioner  and  the  Govern- 
ment officers  in  respect  to  detail.  It  would  be  extremely  tedious  to 
detail  to  any  extent  the  evidence  adduced  with  respect  to  the  con- 
ferences between  the  petitioner  and  Mr.  Herz  and  Lieut.  Grant,  and 
the  incidental  conversation  with  Major  Mayer  on  September  16,  out 
of  which  there  arises  the  claim  upon  the  part  of  petitioner  that  the 
Government  agreed  to  extend  for  a  reasonable  period  the  time  for 
delivery  of  the  2,000  to  5,000  bushels  of  castqr  beans  under  the  formal 
contract.  The  Government  officers  are  all  one  way  in  saying  that 
no  such  extension  was  granted,  while  the  petitioner  maintains  that 
the  period  for  the  delivery  of  the  beans  under  the  formal  contract 
was  extended  for  a  reasonable  period  upon  the  condition  that  peti- 
tioner would  accept,  in  respect  to  such  beans,  the  then  prevailing 
price  of  $3  per  bushel  at  the  Costa  Rican  ports  instead  of  the  price 
of  9.8  cents  per  pound  ($4.50  per  bushel)  f .  o.  b.  New  York,  which 
was  the  contract  price.  Petitioner  alleges,  further,  that  in  the  early 
part  of  October,  1918,  Maj.  Mayer  informally  agreed  to  purchase 
15,000  additional  bushels  of  castor  beans,  subject  to  future  determi- 
nation of  price,  and  the  price  was  later  determined  upon,  on  the 
17th  of  October,  and  the  agreement  was  confirmed  and  petitioner  sub- 
sequently applied  for  a  bond  for  the  purpose  of  executing  contract 
for  the  supply  of  this  number  of  additional  beans.  This  testimony 
in  every  respect  is  stoutly  denied  by  Maj.  Mayer,  who  says  that  the 
extent  to  which  the  Government  went  was  to  make  a  statement  of 
the  attitude  of  the  Government  with  respect  to  the  pxirchase  of  beans, 
and  that  all  that  was  said  on  the  17th  of  October  was  the  price  that 
the  Government  was  willing  to  pay  for  the  beans,  and  further  says 
that  he  told  petitioner  that  if  he  desired  to  make  any  contract  for 
castor  beans  in  Costa  Rica  he  would  have  to  make  it  with  the  Baker 
Castor  Oil  Co.,  of  New  York,  who  had  a  contract  for  supplying 
beans.  This  evidence  has  been  examined  minutely  and  with  great 
care,  and  this  Board  has  reached  the  conclusion  that  petitioner's 
formal  contract  was  not  extended  as  to  the  time  of  delivery,  nor  was 
there  any  agreement  to  purchase  15,000  additional  bushels  of  beans 
from  petitioner, 

5.  The  negotiations  between  petitioner  and  the  Government  offi- 
cers with  respect  both  to  the  new  contract  for  15,000  bushels  and 
the  extension  of  the  old  contract  culminated,  on  October  29,  1918,  in 
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the  following  letter  from  petitioner  to  Lieut.  O.  B.  Ewing,  who  was 
the  contracting  officer,  as  follows: 

"  In  accordance  with  a  recent  conversation  with  Major  Mayer,  of 
the  Castor  Bean  Section  of  the  Bureau  of  Aircraft  Production,  I 
desire  to  apply  for  the  cancellation  or  extension  of  order  No.  73042, 
under  contract  No.  3283,  for  the  furnishing  to  the  Signal  Corps  of 
2,000  to  5,000  bushels  castor  beans  at  9.8  cents  per  pound,  delivery 
to  be  between  July  1  and  October  15, 1918. 

"It  has  unfortunately  proved  physically  impossible  to  make  de- 
li verj-  within  this  short  time  allowed.  I  have  planted  a  sufficient 
acreage  to  more  than  fulfill  the  contract  within  the  next  few  months, 
but  the  planting  was  not  commenced  in  time  to  allow  for  October 
delivery.  The  chief  reason  was  revolutionary  outbreak  in  Costa 
Rica  during  March  and  April  of  this  year,  which,  although  with 
no  serious  consequences  from  the  actual  fighting,  led  to  the  impress- 
ment of  thousands  of  laborers  and  caused  many  more  to  take  to  the 
hills  to  avoid  conscription.  Ordinary  planting  could  not  be  started 
for  that  reason  until  late  in  May  and  June,  too  late  for  harvesting 
before  December. 

"I  have  over  1,000  acres  under  cultivation  with  castor  beans, 
planted  under  this  contract  with  the  Signal  Corps,  the  first  ship- 
ments from  which  can  be  made  in  December  next.  I  can  fulfill  the 
maximum  under  the  contract  before  the  end  of  August  of  next  year, 
up  to  which  time  I  understand  the  Signal  Corps  is  now  making  con- 
tracts for  delivery  of  castor  beans.  I  therefore  request  that  the 
present  contract  be  canceled  and  the  bond  returned,  and  a  new  one 
made  to  cover  such  future  deliveries,  or  that  the  Government  will 
exercise  clause  V  of  the  contract,  section  d,  and  permit  me  to  com- 
plete delivery  in  accordance  with  the  contract  within  a  reasonable 
time  after  October  15.  I  have  also  arranged,  if  a  contract  can  be  ar- 
ranged, to  undertake  at  once  new  plantings,  so  as  to  largely  increase 
my  production  before  August  81.'^ 

6.  In  response  to  this  letter,  the  petitioner  received  the  following 
notice  from  Capt.  O.  R.  Ewing,  contracting  officer,  under  date  of 
October  31 : 

"  1.  Your  attention  is  called  to  order  No.  73042,  which  is  covered 
by  contract  No.  3283,  providing  for  the  sale  to  the  Government  of 
2^300  to  5,000  bushels  of  castor  beans.  The  above  order  contains  a 
provision  stating  that  delivery  of  the  beans  covered  by  this  order 
should  be  between  July  1, 1918,  and  October  15, 1918. 

"  2.  In  view  of  the  fact  that  you  have  delivered  no  beans  under  this 
contract,  you  are  hereby  advised  that  the  same  is  canceled. 

"3.  This  will  acknowledge  receipt  of  your  letter  of  October  29, 
1918,  giving  your  reasons  for  failure  to  fulfill  the  contract  within 
the  time  specified." 

7.  The  evidence  shows  that  petitioner  gathered  between  January 
and  April,  1919,  from  his  plantings  about  250  or  300  bushels  of  beans, 
which  he  sold  on  the  open  market,  and  that  during  the  same  period 
he  purchased  in  the  open  market,  mostly  from  a  man  by  the  name  of 
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Angel  Caligaris,  of  Nicaragua,  35  or  40  tons  of  castor  beans,  which 
he  also  sold  in  the  open  market,  and  that  up  until  July  31,  1919,  he 
made  no  tender  of  any  beans  to  the  Government  of  the  United  States. 
On  the  latter  date,  however,  he  wrote  the  Bureau  of  Aircraft  Pioduc- 
tion  the  following  letter : 

'•I  beg  to  inform  you  that  I  am  ready  to  deliver  up  to  15,000 
bushels  of  castor  beans,  reasonably  suitable  for  castor  oil  for  Signal 
Corps  purposes,  as  per  specification  3500-A,  before  August  31,  1919, 
f .  o,  b.  New  York,  duty  paid,  at  the  price  of  $4.50  per  46-pound  bushel, 
to  the  aggregate  amount  of  $67,500,  in  accordance  with  the  agree- 
ments entered  into  between  myself  and  officers  of  the  Bureau  of  Air- 
craft Production  on  or  about  September  16,  1918,  confirming  the 
previous  correspondence  with  this  bureau  during  May,  1918,  and 
amended  as  to  price  and  confirmed  and  accepted  on  or  about  October 
17,  1918. 

''Also  I  am  ready  to  make  delivery  of  approximately  5,000  bushels 
of  castor  beans  within  60  days  from  date  from  my  plantations  in 
Costa  Rica  at  the  price  of  9  8  cents  per  pound,  duty  paid,  New  York, 
to  the  aggregate  amount  of  $22,540,  m  accordance  with  airrecments 
entered  into  between  myself  and  officers  of  the  Bureau  of  Aircraft 
Production  of  approximately  the  same  dates  and  the  agreement  en- 
tered into  with  contracting  officers  Capts.  F.  D.  Schnacke  and  O.  E. 
Ewing  on  or  about  October  30,  1918,  for  an  extension  of  time  for  de- 
livery of  2.000  to  5,000  bushels  castor  beans  upon  furnishing  proof 
that  the  delay  in  planting  castor  beans  on  my  plantations  in  Costa 
Bica  was  caused  by  shortage  of  labor  during  the  planting  season  as  a 
result  of  revolutionary  disturbances  in  that  country. 

"I  have  been  ready  since  January,  1918,  to  commence  deliveries 
under  these  agreements,  and  made  a  verbal  tender  of  these  aiijounts 
of  castor  beajis  within  the  times  specified  in  May  of  this  year,  but 
was  given  to  understand  that  the  Government  did  not  (lesire  to 
accept  the  beans  at  the  price  contracted  for,  and  was  also  informed 
that  the  agreements  above  mentioned,  not  having  been  executed  in 
the  manner  pi  escribed  by  law,  were  of  doubtful  validity,  and  directed 
to  present  claims  for  relief  to  the  Claims  Board,  Air  Service,  and 
to  the  Board  of  Contract  Adjustment,  under  the  act  of  Congress 
approved  March  2, 1919,  known  as  the  Dent  Act,  which  I  have  ^one. 

*'As  theie  remains  sufficient  time  in  which  to  complete  delivery  of 
the  total  amounts  contracted  for  within  the  times  specified,  I  desire 
to  hereby  make  full  and  formal  tender  of  delivery  of  the  quantities 
of  castor  beans  above  mentioned  at  the  price  and  within  the  times 
specified  in  the  respective  agreements,  requesting  notification  in  writ- 
ing if  the  Government  now  desires  these  castor  beans,  in  which  case 
I  shall  at  once  undertake  the  further  expense  of  sacking,  shipping, 
and  delivering  the  beans  now  available  on  my  plantations  in  Costa 
Rica." 

8.  The  evidence  shows  that  when  this  letter  was  written  petitioner 
had  on  hand  no  beans  which  he  could  deliver  to  the  United  States, 
and  had  not  seen  or  heard  from  his  crop  in  Costa  Rica  since  he  left 
there  about  the  1st  of  May,  1919. 
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DECISION. 

1.  The  contract  of  March  18,  1918,  was  a  formally  executed  con- 
tract. We  think  that  the  fact  that  the  order,  which  was  incorporated 
in  the  contract  by  reference  was  dated  March  19  makes  no  difference. 
Xor  is  it  informal,  as  contended  by  petitioner's  counsel,  for  the  reason 
that  it  was  not  signed  by  the  Chief  Signal  officer.  It  did  not  require 
the  signature  of  the  Chief  Signal  officer,  but  merely  his  approval,  and 
it  appears  upon  the  face  of  it  that  it  was  approved  by  the  Chief 
Signal  officer.  Xor  do  we  think  that  the  fact  that  the  price  men- 
tioned in  the  order  was  98  cents  instead  of  $0,098,  or  9.8  cents 
per  pound  makes  the  contract  informal.  This  is  a  typographical 
error  which  might  easily  have  been  corrected,  and  nobody  was 
misled  by  it.  The  provision  in  the  order  that  petitioner  might  be 
relieved  from  supplying  the  beans  to  the  extent  that  he  was  pre- 
vented by  revolutions  was  inserted  as  a  protection  to  the  petitioner 
as  against  his  obligation  to  supply  beans,  and  the  happening  of  su  h  a 
revolution  would  not, operate  as  creating  a  liability  on  the  Govern- 
ment to  extend  the  time  of  delivery.  Nor  was  there  any  obligation 
upon  the  part  of  the  (xovernment  under  Article  V  of  the  contract 
to  extend  the  time  of  delivery  of  the  beans  in  case  petitioner  was 
prevented  by  any  cause  from  supplying  the  beans  in  the  time  men- 
tioned; Article  V  merely  gave  the  Government  the  privilege  of  exer- 
cising certain  options,  and  it  could  extend  the  time  of  delivery  or  not 
as  it  saw  fit.  It  is  very  clear  that  the  Government  did  not  exercise 
this  option  to  extend  the  time  of  the  delivery  of  these  beans  in  such 
manner  as  that  such  suspension  might  in  any  sense  be  said  to  have 
been  under  the  terms  of  the  contract  itself. 

2.  If  the  conference  of  September  16  between  petitioner  and  ilr. 
Herz  and  his  assistant,  Lieut.  Grant,  and  the  conversation  with 
Maj.  Mayer  at  the  same  time,  had  amounted  to  anything  it  wouhl  have 
amounted  to  a  separate  informal  agreement  for  the  purchase  of 
from  2,000  to  5,000  bushels  of  beans  in  a  reasonable  time,  at  $3  per 
busliel,  Costa  Kican  ports.  This  Board  is  of  the  opinion,  however, 
that  there  was  no  such  agreement  made.  Even  if  petitioner's  testi- 
mony were  of  that  clear  and  distinct  character  essential  to  a  state- 
ment of  a  positive  agreement  or  obligation,  the  testimony  of  Mr. 
Herz,  Lieut.  Grant,  Maj.  Mayer,  and  Capt.  Ewing  is  quite  suffi- 
cient, together  with  circumstances  attending  the  entire  transaction, 
we  believe,  to  justify  any  impartial  board  in  reaching  the  conclu- 
sion that  no  such  informal  agreement  was  made.  We  are  con- 
vinced that  the  most  that  the  Government  officers  did  was  to  state 
the  prevailing  price  the  Government  was  paying  for  the  beans  and 
to  evince  a  disposition  to  purchase  at  that  price  from  anyone  who 
had  beans  to  deliver.  There  was  no  meeting  of  the  minds  in  any 
sense  that  created  any  obligation  upon  the  part  of  the  Government 
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to  take  any  beans  tliat  petitioner  might  deliver.  Not  only  is  this 
in  accordance  with  the  testimony  of  (lovernment  officers,  but  in  line 
with  their  entire  conduct  in  the  premises,  as  is  clearly  shown  by 
the  evidence.  Indeed,  the  letters  and  telegrams  from  the  Bureau 
of  Aircraft  Production  as  well  as  the  statements  and  conduct  of 
the  Government  officers  very  clearly  show  that  they  did  not  intend 
to  make  any  contract  with  this  petitioner  until  he  could  show  that 
he  was  able  to  produce  beans,  which  he  had  so  far  failed  to  do, 
and  tliis  applies  not  only  to  any  extension  of  his  contract,  so  called, 
but  as  well  to  any  other  agreement  for  the  supply  of  beans. 

8.  Nor  was  there  any  agreement  of  any  sort  entered  into  which 
obligated  the  (Government  to  purchase  from  petitioner  15,000  addi- 
tional bushels  of  beans.  Mr.  Wicker  says  at  one  i)lace  in  the  testi- 
mony that  this  matter  of  the  additional  bushels  was  discussed  on 
the  16th  of  September,  and  he  says  in  another  place  that  it  was  not 
discussed  at  all  until  Mr.  Cox,  the  British  consul  from  Costa  Rica, 
met  him  and  the}'  discussed  it  with  (rovernment  officers  about  the 
second  week  in  October.  Petitioner  .<=^ayrf  that  at  that  time  the  price 
was  not  mentioned  because  a  higher  price  was  being  discussed  and 
that  when  he  met  Maj.  Mayer  in  Xew  York  on  the  17th  of  October, 
Maj.  Maj^er  told  him  what  the  price  was,  namely,  $4.50  per  bushel  de- 
livered New  York,  and  that  thereupon  he  inserted  in  his  application 
for  the  bond  the  price  which  had  theretofore  lx»en  left  blank.  This 
testimony  is  stoutly  denied  by  Maj.  Mayer,  who  says  that  he  never 
gave  petitioner  any  contract  for  the  15,000  bushels,  nor  ever  in- 
structed him  to  get  a  bond  and  never  told  him  to  insert  the  price  in 
the  bond,  but  merely  announced  to  petitioner,  as  he  announced  to 
many  other  parties,  what  the  prevailing  price  was  that  the  Govern- 
ment was  payitig  for  beans  and  the  new  price  which  had  been 
adopted.  It  may  be,  and  there  is  some  evidence  to  show,  that  peti- 
tioner expected  to  get  a  contract  for  15,000  bushels  of  beans,  but  it 
is  certain  that  he  never  got  it  either  formally  or  informally. 

4.  Petitioner,  in  discussing  the  letter  which  he  wrote  Capt.  Ewing 
on  October  29  asking  for  a  cancellation,  says  that  his  intention  was 
to  cancel  the  old  contract,  which  had  expired  by  limitation,  in  order 
to  release  the  outstanding  bond,  and  for  the  purpose  of  having  a  new 
contract  issued  taking  care  of  the  extension  of  the  old  and  the  in- 
corporation of  the  new  15,000-bushel  contract.  In  the  light  of  the 
evidence  we  think  it  makes  no  difference  what  his  intention  was,  al- 
though it  must  be  admitted  that  petitioner  was  laboring  under  some 
difficulty  in  respect  to  the  outstanding  bond  upon  a  contract  which 
had  expired  by  limitation  and  upon  which  he  was  liable.  At  the 
time  this  letter  was  written  the  Government  of  the  United  States 
had  the  right  either  to  cancel  petitioner's  contract  because  of  the  ex- 
piration of  the  time  limit  for  the  supplying  of  the  beans  or  to  pro- 
ceed against  him  upon  the  bond  which  he  had  given  upon  his  default 
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This  was  a  situation  which  petitioner  was  not  willing  to  let  con- 
tinue, and  his  letter  of  October  29  was  an  effort  to  get  released  from 
existing  obligations  and  to  create  others  which  he  hoped  to  get. 
Since  there  had  been  no  informal  agreement  to  extend  his  formal 
contract,  or,  in  other  words,  to  purchase  from  2,000  to  5,000  bushels 
of  beans  in  a  reasonable  time,  or  ^o  purchase  an  additional  15,000 
bushels  of  beans  by  July  31,  1919,  there  was  no  obligation  upon  the 
Government  of  the  United  States  at  the  time  of  the  receipt  of  the 
letter  of  October  29  to  tell  petitioner  that  his  formal  contract  was 
canceled  or  to  take  any  action  in  respect  to  it  unless  it  gaw  fit  to  pro- 
ceed against  him  upon  the  bond  which  he  had  given. 

5.  It  must  be  borne  in  mind  also  that  the  contract  which  the  peti- 
tioner had  and  the  contracts  which  he  was  seeking  to  get  were  not 
contracts  for  the  growing  of  beans  in  Costa  Kica  or  in  any  other 
place,  but  they  were  contracts  for  the  purchase  of  beans.  In  a  legal 
sense  it  made  no  difference  to  the  Government  of  the  United  States 
where  he  got  them,  whether  he  purchased  them  in  the  open  market 
or  whether  he  raised  them,  so  long  as  he  lived  up  to  his  obligations, 
and  when  he  failed  to  supply  them  in  the  time  in  which  he  agreed 
to  supply  them  there  remained  no  obligation  whatever  upon  the 
United  States  to  extend  his  contract  or  to  give  him  a  new  one.  That 
the  petitioner  may  have  lost  money  in  planting  a  crop  which  was 
put  in  too  late  to  supply  the  beans,  and  thereby  has  undoubtedly 
suffered  some  loss  because  of  his  inability,  if  that  is  a  fact,  to  dispose 
of  the  beans  so  produced,  must  not  be  overlooked;  yet  at  the  same 
time  this  is  not  a  result  which  can  in  any  way  be  attributed  to  any 
Government  officer. 

G.  It  is  not  deemed  necessary  to  comment  at  length  upon  peti- 
tioner's conduct  subsequent  to  the  cancellation  except  to  say  that  no 
tender  of  any  beans  was  ever  made  in  reliance  upon  any  informal 
contract  or  any  extension  of  the  formal  contract  until  July  31,  1919, 
although  in  the  meantime  petitioner  had  gathered  or  purchased  in 
the  open  market  and  disposed  of  about  45  tons  of  castor  bean  seeds. 
In  the  light  of  the  evidence  we  think  that  the  so-called  formal  tender 
of  July  31,  1918,  is,  to  say  the  least,  a  polite  fiction,  because  at  that 
time  petitioner  had  no  beans  which  he  could  deliver,  but  explains 
in  the  evidence  that  at  that  time  he  could  have  secured  the  beans 
therein  mentioned  from  his  then  growing  crops,  although  he  had  not 
seen  thenj.  or  heard  from  them  since  about  the  1st  of  May,  1919. 

7.  For  the  reasons  above  stated,  this  Board  is  of  the  opinion  that 
the  petitioner  is  not  entitled  to  recover  in  any  amount  in  this  case. 

DISPOSITION. 

A  copy  of  this  decision  will  be  furnished  the  Claims  Board,  Air 
Service,  for  its  information. 

Col.  Delafield  and  Maj.  Farr  concurring. 

Digitized  by  VjOOQIC 


June  19,  1920. 
Case  No.  653. 

In  re  CLAIK  OF  CHABLES  BAKEK  CO.  (INC.). 

1.  KECOMMEKDATIOK  OF  AWARD. — The  recommendation  of  an  award  of  a 

contract  does  not  amount  to  an  agreement  within  the  meaning  of  the 

act  of  Karch  2,  1919. 
a.  CLAIK  AND  DECISION.— Claim  nnder  the  act  of  March  a,  1919,  for  |3,817.75, 

based  upon  an  alleged  agreement  for  the  manufacture  of  wool  trousers. 

Held,  claimant  is  not  entitled  to  relief. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  The  claim  is 
presented  in  affidavit  form,  and  it  is  based  upon  an  agreement  alleged 
to  have  been  entered  into  between  claimant  and  an  agent  of  the  Sec- 
retary of  War.  The  claim  comes  to  this  Board  on  appeal  from  the 
zone  board  of  review,  Zone  No.  1,  Boston,  Mass. 

A  liearing  was  held  in  the  case  on  February  16, 1920,  but  this  hear- 
ing was  continued  in  order  to  give  claimant  an  opportunity  of  pre- 
paring its  case  and  furnishing  additional  evidence.  On  June  16, 
1920.  claimant  notified  this  Board  that  it  was  willing  to  have  the 
case  decided  upon  the  record  as  it  stands  at  present. 

STATEMENT  OP  FACTS. 

1.  On  July  29, 1918,  claimant  entered  into  a  formally  executed  con-  . 
tract.  Xo.  4993-B,  with  A.  W  Yates,  Colonel  Quartermaster  Corps, 
United  States  Army,  for  the  manufacture  and  delivery  of  approxi- 
mately 50,000  pairs  of  wool  trousers.  Claimant  continued  the  per- 
formance of  this  contract  until  it  was  suspended  immediately  after 
the  armistice,  when  approximately  40,000  pairs  of  trousers  had  been 
manufactured  and  delivered. 

2.  Claimant  contends  that  about  the  latter  part  of  October  or 
early  in  November,  1918,  it  was  given  an  additional  contract  for 
50,000  pairs  of  wool  trousers,  and  to  establish  the  fact  of  the  placing 
of  this  order  or  letting  of  this  additional  contract  relies  upon  the 
following  allegations: 

''(a)  That  Mr.  Charles  Baker,  president  of  the  claimant  corpora- 
tion, was  personally  told  by  Frederick  I.  Barth,  of  the  Production 
Division  quartermaster  depot,  New  York  City,  that  claimant  cor- 
poration was  listed  for  50,000  additional  pairs  of  trousers. 
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"(&)  That  notice  of  award  for  the  additional  order  or  contract  was 
published  in  the  Daily  News  Eecord,  which  is  a  trade  paper  in  which 
all  contracts  with  the  Government  were  customarily  announced. 

"(c)  That  notice  of  the  placing  of  the  additional  or<ler  or  contract 
was  given  claimant  in  a  letter  signed  by  Lieut.  Lawrence  Mann, 
dated  November  2.  1918." 

3.  Claimant  alleges  that,  believing  that  it  had  received  or  would 
receive  the  additional  contract,  it,  prior  to  November  11,  1918,  leased 
additional  premises  for  one  year  at  a  rental  of  $3,313.75,  and  that 
upon  the  same  belief  it  made  additional  preparations  and  disburse- 
ments for  the  manufacture  of  trousers,  which  Avere  greater  than 
necessary  for  the  completion  of  the  formal  contract  under  which 
it  was  already  operating. 

4.  As  to  allegation  (a),  above,  Mr.  Frederick  I.  Barth  denies  the 
statement  attributed  to  him,  and  states  that  all  he  told  Mr.  Baker 
was  that  the  placing  of  an  additional  contract  with  claimant  corpora- 
tion was  under  consideration. 

5.  As  to  allegation  (&),  above,  it  is  sufficient  to  say  that  the  Daily 
News  Eecord  is  not  an  official  Government  publication,  and  news 
articles  appearing  in  it  can  in  no  way  give  rise  to  an  obligation  or 
contract  on  the  part  of  the  Government  in  the  absence  of  evidence 
that  the  notice  was  officially  published  for  that  purpose,  which  is  not 
shown. 

6.  The  letter  referred  to  in  allegation  (c),  above,  can  not  by  any 
construction  be  interpreted  as  more  than  giving  claimant  notice 
that  it  had  been  recommended  for  an  award  of  an  additional  con- 
tract. 

7.  The  records  of  the  Clothing  and  Equipage  Division,  Quarter- 
master General's  Office,  show  that  on  October  31,  1918,  a  procure- 
ment order  was  prepared  and  approved  for  the  placing  of  an  addi- 
tional order  of  50,000  wool  trousers  with  claimant,  but  this  order 
was  never  mailed  and,  according  to  the  testimony  of  Mr.  Baker 
himself,  never  reached  the  attention  of  claimant  until  several  months 
after  the  filing  of  this  claim,  so  that  claimant  did  nothing  on  the 
faith  thereof. 

DECISION. 

1.  In  our  opinion  the  claimant  has  failed  to  establish  an  agree- 
ment within  the  act  of  March  2,  1919.  The  evidence  shows  no  more 
than  that  claimant  had  been  recommended  for  a  second  order  for 
50,000  wool  trousers.  In  anticipating  the  execution  of  the  contract 
for  this  order,  and  in  incurring  expenses  and  obligations,  the  claim- 
ant proceeded  at  its  own  risk.  Claimant  was  never  expressly  told 
that  it  would  receive  a  contract,  nor  Aras  it  requested  or  authorized 
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to  make  preparations  and  incur  expenses  or  obligations  in  anticipa- 
tion of  a  contract.  Neither  do  the  facts  and  documents  presented 
to  the  Board  warrant  the  finding  of  an  implied  agreement  or  au- 
thority for  claimant  so  to  proceed. 

DISPOSITION. 

An  order  denying  relief  will  be  issued. 
Col.  Delafield  and  Mr.  Hope  concurring. 
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June  19, 1920. 
Case  No.  Sales  BCA-8. 

In  re  CLAIK  OF  LOtTIS  S.  WANDELL  &  CO. 

1.  JTJBISDIOTION. — The  Secretary  of  War  has  no  authority  to  adjust  a  claim 

for  damages  based  upon  the  breach  of  an  informal  contract  made  after 
November  12,  1918. 

2.  IKFOBKAL  CONTBACT — SALES. — No  regrulations  have  been  prescribed  by 

the  Quartermaster  General,  pursuant  to  section  6863b,  Compiled  Stat- 
utes, regulating  sales  of  surplus  property,  and  when  not  executed  in 
accordance  with  section  3744,  Bevlsed  Statutes,  is  an  informal  contract. 

3.  CLAIK  AND  DECISION.—Clalm   under   General   Order   103  for   |76,570.30 

damages  on  sale  contract.    Held,  no  jurisdiction. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

Thi.s  is  a  claim  under  General  Order  103  to  adjust  a  dispute  under 
the  terms  of  a  contract  between  the  claimant,  Louis  S.  Wandell,  and 
the  Surplus  Property  Division,  office  of  the  Director  of  Purchase  and 
Storage,  by  the  terms  of  which  the  Government  sold  certain  candy. 
This  claim  was  received  by  this  Board  from  the  Surplus  Property 
Division,  office  of  the  Director  of  Purchase  and  Storage,  for  adjust- 
ment of  this  dispute. 

FINDINGS   OF   FACT. 

1.  Under  date  of  October  2,  1919,  as  a  result  of  negotiations  car- 
ried on  by  the  claimant  with  Col.  L.  M.  Purcell  and  Col.  William 
Elliott,  of  the  Surplus  Property  Division,  an  offer  in  writing  was 
made  by  Louis  S.  Wandell  on  behalf  of  the  claimant  for  the  pur- 
chase of  certain  surplus  candy,  then  held  in  storage  under  the  juris- 
diction of  the  zone  supply  officer.  New  York,  at  "  70  per  cent  of  the 
money  value  as  shown  by  attached  list  for  such  quantity  as  is  in 
salable  condition." 

2.  Under  date  of  October  2, 1919,  a  letter  of  acceptance  of  bid  from 
the  Surplus  Property  Division  was  forwarded  to  Wandell  &  Co.,  con- 
taining the  following  statements  as  to  the  quantity  and  price : 

"  Miscellaneous  lots  of  candy  located  in  the  New  York  zone." 
It  further  states : 

"  Quantity  and  cost  price  is  shown  by  schedule  1,  hereto  attached  as 
a  part  hereof." 

The  price  is  shown  as  "  70  per  cent  of  the  cost  price  to  the  Govern- 
ment, as  shown  by  schedule  attached." 
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3.  The  schedule  attached  to  this  letter  of  acceptance  contained 
several  corrections,  and  was  subsequently  revised  so  as  to  show  a 
total  quantity  of  candy  which  cost  the  Government  $768,556.09  and 
for  which  the  claimant  was  to  pay  $537,989.26. 

4.  The  full  amount  of  candy  listed  upon  the  above-mentioned  list 
was  not  actually  delivered  to  claimant,  and  claimant  now  seeks  ta 
recover  damages  resulting  from  the  breach  of  contract  on  the  part 
of  the  Government. 

5.  The  amount  of  these  damages  was  estimated  by  claimant  at 
$31,649.37  which  represents  the  profits  which  the  claimant  company 
alleged  would  have  been  made  had  there  been  a  delivery  of  the 
candy  purchased  from  the  Government  at  70  per  cent  of  the  Goverii- 
ment  cost  price  as  stipulated  in  the  letter  of  acceptance.  The  claim- 
ant's loss  was  occasioned  by  the  withdrawal  by  the  Government  of 
certain  candy  from  this  contract  and  may  be  considered  under  five 
items  as  follows : 

"  Item  No.  1  covers  $174,314.10  worth  of  hard  candy  and  Jordan 
almonds  withdrawn  from  claimant  on  October  11,  1919.  On  this 
withdrawal  it  was  arranged  that  claimant  be  compensated  for  the 
withdrawal  and  that  this  compensation  should  take  the  form  of  re- 

?lacement  of  goods  selected  by  and  satisfactory  to  Wandell  &  Co. 
his  replacement  was  made  to  the  extent  of  $113,687.61  leaving  a 
balance  of  $60,726.49.  Claimant  alleges  that  if  the  goods  withdrawn 
had  been  at  their  disposal  during  the  season  when  goods  of  this 
character  met  with  greater  sale — ^that  is,  around  Christmas — ^they 
would  have  been  profitably  sold  and,  therefore,  their  compensation 
would  have  been  to  the  extent  of  at  least  30  per  cent ;  that  is,  30  per 
cent  of  $60,726.49. 

"  Item  No.  2  covers  20,850  cartons  of  Touraine  bars  which  were  in- 
cluded in  claimant's  contract  of  October  3,  1919,  but  which  had  been 
sold  to  the  firm  of  J.  C.  Brady  &  Co.  prior  to  the  execution  of  this 
contract  with  the  claimant.  Claimant  again  .claims  right  to  com- 
pensation to  at  least  the  amount  of  30  per  cent,  representing  the 
minimum  amount  they  would  have  made  in  profit  had  these  goods 
been  delivered. 

"  Item  No.  3  covers  certain  Lovel  &  Covell  caramels  withdrawn  from 
claimant  and  sent  to  Government  retail  stores  about  November  5, 
1919.  Claimant  again  claims  30  per  cent  compensation  for  the  profit 
lost  through  this  withdrawal  of  candy  from  their  contract. 

"  Item  No.  4  covers  certain  Wallace  assorted  chocolates  which  were 

'►-•^dded  to  claimant's  contract  as  compensation  in  part  for  the  first 

lot^of  goods,  item  1,  withdrawn  from  them,  but  which  chocolates 

were  never  delivered  to  claimant.     On  this  item  claimant  alleges  a 

loss  of  at  least  30  per  cent  profit. 

'*  Item  No.  5  covers  certain  Powell  cream  cakes  withdrawn  from  the 
claimant  and  sent  to  the  Government  retail  stores  about  December  1, 
1919.  These  goods  had  all  been  sold  by  the  claimant  to  Butler  & 
Bros,  at  30  pei  cent  increase  on  the  price  paid  to  the  Government. 
Claimant  again  asks  damage  of  30  per  cent." 
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6.  As  to  the  above  five  items  claimant  alleges  that  they  would  have 
received  and,  in  fact,  had  contracts  which  would  net  them  a  profit  of 
at  least  30  per  cent  on  all  this  candy  withdrawn  by  the  Government. 

7.  Wandell  &  Co.  also  seek  to  recover  $44,920.93  based  upon  their 
"failure  to  receive  goods  under  an  option  which  was  given  to  them  on 
•certain  other  quantities  of  candy,  which  had  been  declared  surplus. 

8.  This  option  was  given  orally  by  Col.  Purcell  to  the  representa- 
tive of  the  claimant  company  on  or  about  October  3, 1919,  and  was  to 
expire  October  7,  1919.  The  existence  of  this  option  was  not  recog- 
nized by  the  zone  office  in  New  York,  so  on  October  6  claimant  wired 
Col.  Purcell  for  confirmation  of  its  existence.  This  confirmation  was 
given  by  telegram  from  Col.  Purcell  dated  October  7, 1919,  to  claim- 
ant, as  follows : 

"  Reference  your  telegram  October  6.  Understanding  was  granted 
jou  four  days'  option  from  Friday  night,  October  3." 

Upon  receipt  of  this  telegram  on  October  7,  claimant  handed  a 
letter  to  the  zone  surplus  property  officer  at  New  York  and  mailed  a 
copy  to  Col.  Purcell  in  which  they  elected  to  take  advantage  of  the 
option  on  certain  goods  which  they  specified  in  their  letter.  This 
candy  was  later  withdrawn  from  surplus  on  instructions  from  Wash- 
ington for  overseas  shipment  to  the  United  States  troops  in  Germany. 

\ 

DECISION. 

1.  As  to  the  contract,  this  Board  is  of  the  opinion  that  the  Govern- 
ment did  not  make  delivery  in  accordance  with  the  terms  of  its  con- 
tract, but  failed  to  deliver  the  total  amount  of  candy  sold  to  the 
claimant. 

2.  Claimant  had  the  privilege  of  refusing  to  accept  the  candy 
under  its  contract  or  of  returning  it  to  the  Government  and  there- 
upon rescind  the  contract  entirely.  Claimant  did  not  choose  to  re- 
pudiate the  contract  altogethei*  and  accepted  the  candy  as  stated  in 
the  contract  in  part  and  now  seeks  to  recover  damages.  Claimant  has 
not  and  can  not  now  offer  to  rescind  because  he  disposed  of  the  prop- 
erty and  now  claims  damages  for  breach  of  the  contract  by  the  Gov- 
ernment. 

3.  This  Board  is  also  of  the  opinion  that  the  Government  did  not 
comply  with  the  terms  of  the  option,  but  failed  to  deliver  the  candy 
to  which  the  claimant  was  entitled  to  delivery  under  its  option. 

4.  No  regulations  covering  the  form  of  contracts  for  the  sale  of 
surplus  property  have  been  prescribed  by  the  Quartermaster  Gen- 
eral pursuant  to  section  6853B,  Compiled  Statutes.  This  contract 
and  option  are,  therefore,  not  within  the  exceptions  to  section  3744, 
Revised  Statutes,  but  are  informal. 
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5.  It  is  the  opinion  of  this  Board  that  the  Secretary  of  War  has 
no  authority  to  adjust  claims  for  damages  based  upon  a  breach  by 
the  Government  of  informal  contracts  not  coming  within  the  provi- 
sions of  the  act  of  March  2, 1919. 

6.  This  Board  is,  therefore,  without  authority  to  grant  relief 
sought  by  claimant.    The  claim  is  accordingly  denied. 

DISPOSITION. 

The  War  Department  Board  of  Contract  Adjustment  transmits 
its  decision  to  the  Surplus  Property  Division,  Office  of  the  Director 
of  Purchase  and  Storage. 

Col.  Delafield  and  Mr.  Tabb  concurring. 
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June  19, 1920. 
Case  No.  2685. 

In  re  OLAnC  07  J.  7EBBEB. 

1,  EVIBEKCE. — Where  claimant's  witnesg  testifies  that  a  oertaln  GovenimeiLt 
representative  told  him  that  claimant  was  to  receive  a  clothing  contract 
and  shonld  acquire  necessary  facilities  for  the  performance  thereof, 
and  the  Oovernment  representative's  testimony  contradicts  claimant's 
witness,  the  disputed  qnestion  of  fact  may  he  determined  by  consider- 
ing the  surrounding  circumstances  ^d  the  probabilities  arising  from 
such  circumstances. 

8.  CLAIIC  AHB  BBCZSIOB.--Glaim  under  the  act  of  Harch  2,  1919,  for  %%,- 
885.76,  based  upon  an  alleged  oral  agreement  relating  to  the  manufac- 
ture of  convalescent  suits.     Held,  claimant  is  not  entitled  to  relief. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  OP  PACT. 

The  Board  finds  the  following  to  be  the  facts : 

11  This  case  arises  under  the  act  of  March  2,  1919.  Statement 
of  claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17, 1919,  for  $2,226.75  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant's  petition  was  filed  on  June  12, 1919,  and  a  hear- 
ing has  been  had  in  the  matter,  at  which  time  both  the  claimant 
and  the  Government  were  represented  by  attorneys. 

3.  Claimant  in  his  petition  states  that : 

"  On  or  about  October  5,  1918,  we  entered  a  bid  for  convalescent 
suits  at  $1  each.  This  bid  was  sent  to  the  office  of  the  quartermaster, 
109  East  Sixteenth  Street,  New  York  City.  About  10  days  later  we 
were  informed  by  Mr.  Tulley  of  the  Quartermaster's  Department, 
Clothing  and  Equipage  Division,  that  a  contract  for  thirty  thousand 
(30,000)  convalescent  suits  was  awarded  us,  and  we  were  to  expect 
same  from  Washington.  On  that  strength  we  went  to  the  expense  of 
equipping  our  plant  with  machinery,  for  which,  as  above  stated,  bills 
were  sent  to  you." 

4.  The  record  shows  that  under  date  of  October  18, 1918,  the  Manu- 
facturing Branch  of  the  Clothing  and  Procurement  Section,  Clothing 
and  Equipage  Division,  issued  a  procurement  request  to  the  Pur- 
chasing and  Contract  Branch  for  30,000  suits  at  $1  each.    However, 
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before  this  request  was  approved  or  even  a  contract  drawn  the 
armistice  was  signed  and  there  was  nothing  further  done  in  the 
matter. 

5.  Claimant  further  states  in  his  petition  that  he  went  to  the  fol- 
lowing expenses  of  equipping  his  plant,  for  which  he  is  now  claiming 
compensation  subject  to  the  provision  hereinafter  set  forth : 

Oct.  25,  1918,  Singer  Sewing  Mncliiues  Co.,  6  machines $784.20 

Oct.  28.  1918,  B.  Kaiser,  551  West  Bevay,  4  double  needle  macliines__-  480. 00 

Oct.  31, 1918,  Ontario  Thread  Co.,  17  Waverly  Place,  50  pounds  thread.  111.  55 
Nov.  8,  1918,  United  Shirt  Co.,  421  East  One  hui  dred  and  first  Street, 

6  machines 450.00 

Rent,   about   400.00 

Total 2, 225.  75 

While  some  of  this  claim  is  a  total  loss,  I  can  still  realize  about  50 
per  cent  of  the  cost  of  the  machinery,  which  would  make  a  loss  of 
about  $912,  plus  a  loss  of  $400  for  rent,  which  would  make  my  total 
loss  of  about  $1,312.  This  is  not  the  total  loss  which  I  sustained  on 
the  above  contract. 

6.  Mr.  M.  E.  Markow,  general  manager  of  J.  Ferber,  testified: 

"Mr.  Bernard  F.  TuUy  told  us  to  buy  our  machinery,  to  equip 
our  plant,  so  when  we  got  the  contract  we  don't  have  to  wait  any 
time;  go  right  ahead  and  make  up  the  suits  for  the  Government. 
Here  is  what  he  told  me :  '  You  are  getting  a  contract  of  80,000  con- 
valescent suits.    Equip  your  plant.'    That  is  what  he  told  me." 

7.  Mr.  Bernard  F.  Tully,  an  assistant  to  the  Chief  of  Clothing 
and  Procurement  Section,  Clothing  and  Equipment  Division,  who 
was  at  that  time  stationed  at  New  York  City,  testified  as  follows 
on  that  point : 

"  Q.  Mr.  Tully,  Mr.  Markow  testified  that  you  told  him,  '  You 
are  getting  a  contract  for  30,000  convalescent  suits.  Equip  your 
plant.  That  is  what  he  told  me.'  Do  you  I'ecall  making  any  such 
statement  as  that  ? — A.  I  certainly  never  did. 

"  Q.  Now,  Mr.  Markow  also  testified  that  Mr.  Tully  '  told  us 
to  buy  our  macliinery,  to  equip  our  plant,  so  when  we  got  the  con- 
tract we  don't  have  to  wait  any  time,  go  right  ahead  and  make  up 
suits  for  the  Government.'  Did  you  or  did  you  not  give  any  such 
instructions? — A.  I  did  not.    Do  I  need  to  aid  nnythmg  to  that? " 

DECISION. 

1.  It  is  a  well-known  principle  that  where  the  testimony  given 
by  two  witnesses  is  contradictory,  then  all  the  surrounding  cir- 
cumstances will  be  considered  in  arriving  at  a  proper  conclusion. 

2.  It  appears  from  the  testimony  that  the  Chief  of  the  Clothing 
and  Procurement  Section,  Clothing  and  Equipage  Division,  insti- 
tuted a  policy  to  be  followed  at  all  times  and  by  all  of  his  assist- 
ants to  impress  upon  the  manufacturer  most  definitely  and  clearly 
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that  a  recommendation  of  an  award  from  the  Procurement  Sec- 
tion was  not  a  contract  until  such  time  as  the  actual  contract  docu- 
ment itself  had  been  consummated  by  the  depot  quartermaster. 

3.  Mr.  TuUy  testified  that  it  was  a  weU-defined  policy  of  the 
Clothing  and  Procurement  Section  not  to  recommend  a  manufac- 
turer for  a  contract  to  make  clothing  whose  plant  was  not  prop- 
erly equipped  for  its  execution,  and  that  he  never  advised  any 
manufacturer  to  procure  machinery  for  a  contract. 

4.  The  claimant  did  not  allege  in  his  petition  that  he  was  told 
to  purchase  machinery.  This  was  stated  for  the  first  time  at  the 
hearing  of  the  claim,  which  fact  in  itself  negatives  the  idea  that 
he  was  advised  by  Mr.  TuUy  to  buy  machinery  for  an  anticipated 
contract. 

6.  Mr.  Tully  further  testified  that  from  April,  1918,  until  the 
signing  of  the  armistice  the  Clothing  and  Procurement  Section  could 
get  production  in  such  unlimited  quantities  that  it  could  pick  its 
manufacturers  who  did  have  the  necessary  facilities  and  allocate 
its  requirements  to  them. 

6.  The  testimony  is  also  clear  that  there  did  not  exist  a  con- 
dition of  emergency  on  such  articles  as  convalescent  suits  which 
would  necessitate  placing  with  the  contractor  oral  instructions  to 
proceed  to  equip  a  plant  for  the  manufacture  of  same. 

For  the  reasons  mpra^  it  is  the  opinion  of  the  Board  that  no 
agreement,  express  or  implied,  within  the  purview  of  the  act  of 
March  2,  1919,  was  entered  into  between  the  claimant  and  the 
Government. 

8.  Belief  must,  therefore,  be  denied. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Hopkins  concurring. 

34113—21— VOL  6 ^28 
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JrxE  19,  1920. 
Case  No.  740. 

In  re  CLAIX  OF  J.  V.  STIKSON  d  CO. 

1.  SXTPPLEHENTAL  AGBEEXENT. — Where  a  letter  was  addressed  elalmant 
directing  that  In  sawing  Inmher  for  airplane  propellers  It  should  be  so 
done  as  to  save  the  part  left  for  gunstook  flltohes  and  claimant  agreed 
thereto  and  subsequently  accepted  a  contract  for  100,000  feet  of  air- 
plane propeller  lumber;  the  latter  does  not  constitute  a  separate  con- 
tract, but  is  merged  in  the  contract;  the  gunstock  flitches  are  incidental 
merely  and  on  suspension  of  the  contract  claimant  is  entitled  to  be 
reimbursed  only  for  such  material  as  was  necessary  to  All  the  oontraot 
for  airplane  propellers. 

8.  SETTLEHEHT  CONTBACT—BELEASE.— Where  aU  the  articles  to  be  pro- 
duced, work  to  be  done,  and  material  necessary  therefor,  were  produced 
under  and  provided  for  the  performance  of  a  particular  contract,  which 
has  been  canceled  by  a  settlement  contract,  in  which  claimant  released 
the  aovernment  of  all  claims  by  reason  of  or  arising  out  of,  or  with  re- 
spect to  the  articles  or  work  thereby  canceled,  said  contract  constitutes 
a  full  release  of  the  Government  and  no  further  allowance  can  be  made 
for  alleged  excess  material. 

3.  CLAIX  AND  DECISION.— Claim  under  the  act  of  Harch  d,  1919«  for  |3,- 
076.81  for  gunstock  flitches.    Held,  claimant  not  entitled  to  recover. 

•Maj.  Blackburn  writing  the  opinion  of  the  Board, 

riNDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  under  the  act  of  March  2,  1919.  State- 
ment of  claim,  Form  B,  under  Supply  Circular  No.  17,  1919,  Pur- 
chase, Storage  and  Traffic  Division,  was  filed  with  the  War  Depart- 
ment Board  of  Contract  Adjustment  June  28,  1919,  for  $3,076.81,  by 
reason  of  an  agreement  alleged  to  have  been  entered  into  between 
the  claimant  and  the  United  States  on  or  about  August  7,  1918,  for 
sawing  walnut  gunstock  flitches  at  the  price  of  $80  per  thousand 
square  feet.  On  November  3,  1919,  claimant  filed  an  amendment  to 
his  petition,  in  which  i)ie  amount  of  the  claim  was  increased  to 
$6,515.39.  A  hearing  was  conducted  by  this  Board,  and  counsel  for 
claimant  argued  the  case  orally  and  by  written  brief. 

2.  The  circumstances  out  of  which  the  claim  arises  are  as  follows : 
During  the  year  1918  the  claimant,  J.  V.  Stimson,  doing  business 
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under  the  firm  name  of  J.  V.  Stimson  &  Co.,  Owensboro,  Ky.,  was 
engaged  in  the  business  of  manufacturing  hardwood  lumber.  Claim- 
ant had  entered  into  three  contracts  with  the  Government  prior  to 
August  7,  1918,  for  the  manufacture  of  walnut  propeller  material 
for  aeroplanes.  All  of  these  contracts  have  been  completed  by  full 
performance,  but  at  least  one  was  in  the  course  of  performance  on 
August  7,  1918,  on  whidfi  date  a  letter  from  the  olBice,  Director  of 
Aircraft  Production,  signed  "Materials  Department,  Foreign  and 
United  States,  by  J.  C.  Wickliffe,  hardwood  section,"  was  addressed 
to  claimant,  as  follows : 

"  1.  It  is  imperative  that  such  mills  as  are  cutting  propeller  walnut 
for  the  Bureau  of  Aircraft  Production  should  make  available  for 
sale  to  mills  who  have  gunstock  contracts  from  the  Ordnance  Depart- 
ment that  part  of  the  loe;  which  does  not  produce  desirable  propeller 
walnut.  These  gunstock  flitches  should  be  2^  inches  in  thickness 
and  of  a  grade  that  will  produce  an  average  of  one  clear  gunstock 
for  every  10  feet  board  measure  of  flitch.  This  grade  of  flitches  can 
not  be  produced  where  propeller  material  is  token  from  all  four  faces 
of  the  log.  Therefore,  this  section  asks  its  contractors  to  manufac- 
ture their  logs  by  taking  propeller  material  from  the  two  opposite 
faces  of  the  log  only,  and  then  converting  the  balance  of  the  log  into 
2i-inch  flitches.  And  it  is  better  not  to  undertake  to  cut  propeller 
lumber  from  12  and  13  inch  logs.  They  are  too  small  for  the  pur- 
pose and  it  merely  ruins  the  gunstock  flitch  to  undertake  it. 

"2.  If,  by  cooperating  as  outlined  above,  you  will  produce  these 
flitches  that  will  cut  gunstocks  on  the  lO-ioot  basis,  the  Ordnance 
Department,  Production  Division,  will  find  a  ready  sale  for  same  at 
a  price  of  $80  per  thousand  square  feet  board  measure,  f.  o.  b.  a 
near-by  ffunstock  mill. 

"  3.  Please  advise  if  you  will  so  cut  your  logs  in  the  future." 

3.  In  reply  to  the  above  letter,  claimant  wrote  Mr.  J.  C.  Wickliffe, 
War  Department,  Bureau  of  Aircraft  Production,  on  August  15, 
1918,  the  following  letter : 

"Your  favor  of  the  7th  instant  received  regarding  gunstock 
flitches.  Will  advise  that  we  will  cut  as  near  as  possible  10- foot 
pieces,  according  to  the  dimensions  required. 

"  We  can  not  always  tell  what  will  make  gunstock,  but  we  will  use 
our  very  best  judgment  in  complying  with  vour  request,  and  we  will 
cut  the  aeroplane  stock  and  the  gunstock  flitches  to  the  best  advan- 
tage we  can,  considering  the  logs  we  have  cut. 

"  We  would  like  to  have  you  send  us  a  scale  of  prices  that  you  have 
that  we  should  pay  for  these  logs.  Some  of  our  logs  have  been  cost- 
ing us  too  much  money.  This  is  just  recently,  but  on  some  logs  we 
have  made  no  profit,  but  take  a  chance  of  a  loss." 

4.  The  ofiice.  Director  of  Aircraft  Production,  issued  to  claimant 
order  No.  710317,  September  28,  1918,  for  "  100,000  feet  (approxi- 
mately) walnut  lumber,  graded  in  accordance  with  specification  No. 
15030-B,  at  $310  per  thousand  feet,  ♦  ♦  ♦  30,000  feet  to  be  ready 
for  inspection  October  1,  35,000  November  1,  and  35,000  December 
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1,  1918."  Said  order  was  signed  "F.  D.  Schnacke,  captain,  Air 
Service,  Aircraft  Production."  Following  this  order  a  formal  con- 
tract, No.  4866,  dated  October  1,  1918,  approved  October  9,  1918,  by 
"  Lieut.  Col.  A.  C.  Downey,  Air  Service,  Aircraft  Production,"  was 
entered  into  between  the  claimant  and  the  United  States,  represented 
by  "  F.  D.  Schnacke,  captain.  Air  Service,  Aircraft  Production."  By 
the  terms  of  said  contract  claimant  agreed  to  furnish  to  the  Govern- 
ment the  material  described  in  order  No.  710317  at  the  price  and  in 
accordance  with  the  terms  stipulated  in  said  order. 

5.  Claimant  purchased  walnut  logs  for  the  performance  of  said 
contract  No.  4866.  The  exact  dates  of  purchases  are  not  stated,  but 
claimant  testified  that  most  of  them  were  purchased  in  September 
and  October,  1918. 

6.  On  November  18,  1918,  a  supplemental  contract  was  entered 
into  between  claimant  and  the  Government  providing  for  the  stor- 
age by  the  claimant  of  the  lumber,  inspection  and  payment  by  the 
Government  in  carload  lots,  and  insurance  on  the  material  by  the 
claimant.  Otherwise  the  original  contract  of  October  1,  1918,  was 
to  remain  in  full  force  and  effect. 

7.  Claimant  failed  to  make  deliveries  as  specified  in  the  contract. 
The  Government  thereupon  telegraphed  claimant  as  follows : 

"BAP.    Govt.    Paid. 

November  29, 1918. 
"  J.  V.  Stimson  &  Co., 

"  Owensboro,  Ky,: 
"  Owing  to  your  failure  to  deliver  40,000  feet  of  the  lumber  called 
for  in  contract  4866  drawn  on  order  710317  covering  100,000  feet 
wahiut  lumber  within  the  time  specified  therein,  you  are  hereby 
directed  to  stfp  all  production  on  said  40.000  feet  of  lumber  on  that 
order  and  contract  and  make  no  further  deliveries  thereof  and  incur 
no  further  expense  therewith.  The  Government  reserves  all  its  rights 
under  the  above-mentioned  order  and  contract. 

"Aircraft  Procurement, 
"  Downey. 
"Approved : 

"A.  C.  Downey, 
'' Lieut.  Col,A.S,,A.Py 

8.  On  December  30,  1918,  the  office  Director  of  Aircraft  Produc- 
tion addressed  a  letter  to  claimant,  as  follows : 

"  1.  Reference  is  made  to  telegram  from  this  department  dated 
November  29,  1918,  instructing  you  to  suspend  production  of  order 
No.  710317  due  to  delayed  deliveries. 

"  2.  In  view  of  the  ftict  that  a  subsequent  investigation  shows  you 
had  approximately  35,000  feet  ready  to  deliver  prior  to  December  1, 
1918,  the  Government  hereby  agrees  to  accept  this  amount  of  lumber 
with  the  understanding  that  you  will  consent  to  a  cancellation  of  the 
balance  of  the  order. 
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"3.  Accordingly,  order  710317  is  amended  to  read  as  follows: 
*'Mteni  1.  35,000  feet  (approximately)  walnut  lumber,  graded  in 

accordance  with  specification  15030-B,  at  $310  per  thousand  feet, 

$10,938.35.' 

"  By  direction  of  the  Acting  Director  of  Aircraft  Production. 

"F.    D.    SCHNACKE, 

"Oaptain,A,S,,A,P:' 
On  the  same  date  as  the  above  letter  a  second  supplemental  contract 
between  claimant  and  the  Ignited  States,  of  date  December  28,  1918, 
was  approved  by  '^A.  C.  Downey,  lieutenant  colonel.  Air  Service, 
Aircraft  Production,"  in  which  the  following  stipulations,  among 
others,  appear: 

"  Whereas  heretofore  on  the  1st  day  of  October,  1918,  the  parties 
hereto  did  enter  into  a  contract  bearing  the  contract  No.  4866,  cover- 
ing order  No.  710317  (which  order  was  dated  September  28,  1918), 
and  called  for  the  purchase  by  the  Government  from  the  contractor 
of  approximately  100,000  feet  of  walnut  lumber  at  a  price  of  $310 
per  thousand  feet ;  and 

"Whereas  on  the  18th  day  of  November,  1918,  the  first  supple- 
mental contract  to  said  agreement  was  executed,  which  supplemental 
contract  bore  No.  4866-1  and  provided  for  the  payment  of  said  lum- 
ber upon  its  inspection  and  acceptance ;  and 

"  Whereas  the  contractor  has  heretofore  delivered  to  the  Govern- 
ment, pursuant  to  the  terms  of  aforesaid  contract,  78,647  feet  of 
lumber,  for  which  the  Government  has  duly  paid  the  contractor; 
and 

"Wtereas  the  furnishing  and  delivery  under  said  original  and 
supplemental  contracts  of  the  remaining  21,353  feet  of  lumber  would 
exceed  the  present  requirements  of  the  United  States,  thereby  mak- 
ing it  to  the  interest  of  the  Government  to  cancel  the  undelivered 
portion  thereof,  and  amend  said  original  contract  as  herein  provided : 

"Now,  therefore,  in  consideration  of  the  ierms  and  the  mutual 
covenants  herein  contained,  it  is  agreed  between  the  parties  hereto 
as  follows : 

"Article  I.  The  contractor  agrees  to  accept  cancellation  of  and 
shall  not  furnish  and  deliver  to  the  United  States,  and  the  United 
States  shall  not  accept  and  pay  for,  the  21,353  feet  of  lumber  remain- 
ing undelivered  imder  said  original  contract,  and  to  that  extent  said 
original  contract  is  hereby  canceled,  rescinded,  and  annulled.  It  is 
expressly  understood  and  agreed  that  the  Government  has  not  yet 
paid  to  the  contractor  the  sum  of  $50  due  to  the  contractor,  which 
has  been  retained  pursuant  to  the  terms  of  Article  II  of  the  first 
supplemental  agreement,  and  it  is  hereby  agreed  that  said  sum  shall 
be  retained  by  the  Government  in  accordance  with  the  terms  of  said 
Article  II  of  said  supplemental  contract  until  the  lumber  covered  by 
these  various  contracts  shall  have  been  put  on  board  lighters  or  cars 
by  the  contractor. 
^  "Art.  II.  The  United  States  and  the  contractor,  for  himself,  his 
successors,  heirs,  legal  representatives,  and  assigns,  do  hereby  mu- 
tually remise,  release,  and  forever  discharge  each  other  from  all  and 
all  manner  of  debts,  dues,  sum  or  sums  of  money,  accounts,  reckon- 
ings, claims,  and  demands  whatsoever,  due  or  to  become  due  in  law 
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or  in  equity,  by  I'eason  of  or  arising  out  of,  or  with  respect  to  the 
articles  of  work  hereby  canceled,  and  this  agreement  shall  constitute 
full  and  final  settlement  of  all  questions  and  claims  growing  out  of 
this  cancellation. 

"Art.  III.  Except  as  herein  provided,  the  provisions  of  said 
original  contract  shall  remain  unchanged." 

%  On  January  3,  1919,  the  Office  of  Director  of  Aircraft  Produc- 
tion, by  "F.  D.  Schnacke,  captain,  Air  Service,  Aircraft  Produc- 
tion," addressed  a  letter  to  claimant,  as  follows : 

"  1.  Your  attention  is  invited  to  a  letter  from  this  department 
dated  December  30.  1918,  amending  order  No.  710317  to  show  ac- 
ceptance by  the  Government  of  approximately  35,000  feet  of  walnut 
lumber,  said  acceptance  being  based  upon  cancellation  of  the  bal- 
ance of  the  order. 

'•  2.  In  view  of  the  fact  that  you  had  approximately  78,000  feet  of 
this  lumber  ready  for  delivery  prior  to  December  1,  i918,  instead  of 
35,000  feet  as  specified  in  our  letter,  said  letter  of  December  30,  1918, 
is  hereby  rescinded  and  order  No.  710317  amended  to  read  as  fol- 
lows: 

'^'Item  1,  78,000  feet  (approximately)  walnut  lumber  graded 
in  accordance  with  specification  No.  1530-B,  at  $310  per  thousand 
feet, .' 

"  3.  The  balance  of  the  order  is  hereby  canceled." 

10.  The  Office  of  the  Chief  of  Ordnance,  Production  Division,  hav- 
ing previously,  on  August  5,  1918,  furnished  claimant  with  a  list 
of  manufacturers  of  gunstocks,  addressed  a  letter  to  claimant,  of  date 
September  4,  1918,  as  follows : 

"  This  office  would  be  pleased  to  be  advised  what  disposition  you 
are  making  of  your  2i-inch  flitch  cut  in  accordance  with  instruc- 
tions from  the  Bureau  of  Aircraft  Production." 

To  the  above  letter  claimant  replied : 

"  We  are  selling  to  Wood  Mosaic  Co.,  of  New  Albany,  Ind." 
And  claimant  testified  that  he  had  sold  to  this  company  seven 
carloads  of  gunstock  flitches  and  two  carloads  to  Kesse,  Shoe  & 
Schleyer  Co.,  for  all  of  which  he  had  been  paid.  He  further  testi- 
fied that  on  receipt  of  the  telegram  of  Noveftiber  29,  1918,  suspend- 
ing the  contract.  No.  4866,  October  1, 1918,  he  stopped  sawing  walnut 
material  under  said  contract,  and  cut  no  more  flitches;  that  all  the 
flitches  he  had  cut  up  to  that  date  had  been  accepted.  Claimant 
acknowledges  full  acquiesence  in  the  suspension  of  the  original  con- 
tract. No.  4866,  on  November  29,  1918,  and  the  subsequent  cancella- 
tion by  the  Government  on  January  3,  1919,  of  the  balance  of  the 
order,  and  the  claim  as  presented  does  not  embrace  any  item  for 
walnut  propeller  material  or  for  commitments  for  walnut  logs  under 
said  contract  No.  4866. 

11.  At  the  time  the  Government  ordered  the  suspension  of  produc- 
tion under  contract  No.  4866,  on  November  29,  1918,  claimant  had 
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purchased  and  had  on  hand  about  175,000  feet  of  uncut  walnut  logs, 
of  which  110,000  to  120,000  feet  would  have  been  required  to  com- 
plete the  unfilled  portiton  of  the  contract  if  he  had  cut  gunstock 
flitches  from  them.  But  if  he  had  not  cut  the  gunstock  flitches,  it 
would  have  taken  a  less  number  of  logs.  A  Government  inspector 
visited  the  mill  of  claimant  and  made  a  written  report,  of  date  July 
12,  1919,  in  which  it  is  stated  that  on  November  29, 1918,  the  date  of 
the  suspension  of  the  contract,  claimant  had  commitments  of  walnut 
logs  amounting  to  107,835  feet.  Claimant  had  cut  some  of  the  logs 
into  domestic  material  between  the  date  of  suspension  and  the  date 
of  the  visit  of  the  inspector,  which  reduced  the  amount  of  log  feet 
on  hand  on  the  latter  date. 

12.  The  hearing  in  this  case  was  commenced  on  December  8,  1919, 
and  Mr.  J.  V.  Stimson,  the  claimant,  testified  before  this  Board  on 
that  date.  After  adjournment  of  the  hearing,  and  after  the  question 
of  release  by  claimant  of  all  claims  against  the  (jovernment  arose 
in  the  case,  claimant  made  an  affidavit  which  appears  in  the  record, 
bearing  date  January  23, 1920,  in  which  he  states,  among  other  things, 
referring  to  Article  II  of  the  supplemental  contract  of  date  Decem- 
ber 28,  1918,  in  and  by  which  he  released  the  Government  from  the 
claims  specified  therein : 

"  I  did  not  voluntarily  sign  the  agreement  contained  in  the  fore- 
going provision  (Art.  Il),  but  was  compelled  to  do  so  because  the 
&overnment  refused  to  pay  me  unless  i  signed  this  supplemental 
agreement.  ♦  ♦  ♦  Had  I  not  signed  this  agreement,  my  promise 
to  the  bank,  based  on  money  due  me  from  the  Government,  would 
have  been  broken  and  my  credit  ruin'ed.  I  therefore  signed  the  agree- 
ment, contrary  to  my  wishes  and  solely  for  the  reasons  stated  above. 
Furtnermore,  I  did  not  and  do  not  now  construe  the  above  provision 
as  waiving  my  right  under  an  implied  contract  now  being  sued  on." 

13.  The  claim  in  this  case  is  for  the  gunstock  flitches  which  were 
never  cut,  but  which  claimant  claims  he  could  have  cut  out  of  the 
walnut  logs  which  he  had  purchased  for  the  performance  of  contract 
No.  4866  and  had  on  hand  on  November  29, 1918,  the  date  of  suspen- 
sion of  said  contract. 

DECISION. 

1.  In  order  for  claimant  to  be  entitled  to  relief,  two  propositions 
must  be  satisfactorily  established,  first,  that  the  letter  of  August  7, 
1918,  from  the  office  of  the  Director  of  Aircraft  Production  to 
claimant  and  the  reply  thereto  of  claimant  of  August  15,  1918,  con- 
stituted an  entirely  separate  and  distinct  agreement  from  the  con- 
tract, No.  4866,  of  October  1,  1918,  and  never  became  merged  into 
or  made  a  part  of  said  contract,  and,  second,  that  commitments  were 
made  by  claimant  prior  to  November  12,  1918,  on  the  faith  of  said 
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agreement.  The  solution  of  this  question  is  rendered  less  difficult 
by  the  statement  of  the  claim  by  Mr.  C.  C.  Calhoun,  counsel  for 
claimant,  made  to  this  Board  at  the  hearing,  as  follows  : 

"  Mr.  Calhoun.  Before  proceeding  further  in  the  case  probably  it 
might  tend  to  clarify  it  a  little  to  state  a  little  more  definitely  just 
what  this  claim  involves.  It  does  not  involve  compensation  for 
flitches  which  were  cut.  It  is  limited  to  compensation  for  the  logs 
which  were  purchased  to  fill  the  unexpired  contracts  for  the  aircraft 
material  which  was  to  be  furnished.  I  think  that  had  better  be 
clearly  stated  and  understood  now,  because  there  seems  to  be  some 
misapprehension  about  it.  I  will  illustrate  it  this  way :  Here  there 
was  a  contract,  or  contracts,  with  the  Aircraft  Board  covering  a 
certain  amount  of  material  which  was  to  be  furnished,  and  in  the 
production  of  that  material  it  was  necessary  to  get  the  lo^.  It 
would  have  required  fewer  logs  to  have  furnished  the  material  for 
the  aircraft  alone  than  were  necessary  to  furnish  the  material  for 
the  aircraft  and  the  flitches.  Mr.  Stimson  purchased  logs  for  the 
completion  of  the  aircraft  material  and  the  flitches  that  would  so 
along  with  the  production  of  that  material.  The  contract  with  the 
Aircraft  Board  was  canceled.  That  left  these  logs  on  his  hands. 
Now  he  is  claiming  compensation  for  the  loss  sustained  on  the  logs 
which  were  not  cut  up  into  the  manufactured  article.  ♦  ♦  ♦  This 
covers  the  claim  for  all  the  logs  he  had  on  hand  which  would  have 
been  necessary  to  have  completed  the  aircraft  contract  and  are  not 
applied.    I  do  not  know  what  the  auditor  has  embraced  in  his  re- 

?ort  because  that  is  a  confidential  report  and  I  have  not  seen  it ;  but 
am  now  speaking  of  what  the  claim  ought  to  apply  to.  It  is 
intended  to  apply  to  the  logs  which  he  had  on  hand  which  had  been 
purchased  for  the  purpose  of  completing  the  aircraft  contract,  and  it 
is  only  the  losses  which  he  sustained  by  reason  of  this  arrangement, 
and  is  not  intended  to  cover  the  losses  sustained  by  the  aircraft  con- 
tract. 

"Mr.  Montgomery.  Those  logs  were  purchased  for  the  aircraft 
contract? 

"Mr.  Calhoun.  Yes;  they  were  purchased  for  the  aircraft  con- 
tract." 

2.  Claimant  himself  seemed  to  have  entertained  the  same  view  of 
the  transaction.    The  following  questions  and  answers  are  pertinent: 

"Mr.  Calhoun.  What  was  vour  understanding  of  this  letter  of 
August  7, 1918? 

"Mr.  Stimson.  That  they  would  sell  the  gunstock  material  at 
$80,  what  accumulated,  that  was  cut  according  to  their  instructions 
when  I  was  cutting  airplane  material. 

"Mr.  Batnb.  How  much  are  you  asking  the  Government  to  pay 
you  for  in  this  proceeding  ? 

"Mr.  Stimson.  I  am  asking  them  to  pav  the  difference  between 
the  $310  per  thousand  feet — that  was  the  price  paid  for  airplane  ma- 
terial— and  thep  rice  that  that  lumber  would  sell  for  in  the  domestic 
market." 

8.  From  the  foregoing,  taken  in  connection  with  all  the  other 
evidence  in  the  case,  it  is  quite  clear  that  the  cutting  of  flitches  for 
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gunstocks  was  a  mere  incident  to  the  cutting  of  propeller  material 
under  contract  No.  4866  of  October  1,  1918,  and  that  the  arrange- 
ment was  regarded  in  that  light  by  both  the  Government  and  the 
claimant.  The  prime  object  of  the  contract  was  the  procuring  of 
propeller  material,  and  the  secondary  object  was  to  procure  flitches 
for  gunstocks  out  of  the  logs  from  which  propeller  material  was 
sawed.  Indeed,  the  letter  of  August  7,  1918,  from  the  Director 
of  Aircraft  Production,  and  which  is  relied  upon  by  claimant  as  a 
basis  for  relief,  at  most,  required  all  mills  cutting  walnut  propeller 
material  to  make  available  for  sale  for  the  manufacture  of  gun- 
stocks  only  "  that  part  of  the  log  which  does  not  produce  desirable 
propeller  walnut."  In  no  sense  can  tliis  letter  be  construed  as  an 
unlimited  order  to  claimant  to  go  out  and  stock  himself  up  with 
walnut  logs  for  the  purpose  of  cutting  gunstock  flitches.  The  record 
is  full  and  complete,  and  made  very  definite  by  claimant,  that  the 
relief  sought  in  this  proceeding  is  not  predicated  upon  the  contract. 
No.  4866,  of  October  1, 1918. 

4.  But,  conceding  for  the  sake  of  argument,  that  the  letter  of 
August  7,  1918,  referred  to,  and  the  reply  thereto  by  claimant  of 
August  15,  1918,  did  constitute  a  separate  and  distinct  agreement 
between  claimant  and  the  Government,  relief  must  be  denied  claim- 
ant because  no  commitments  were  made  on  the  faith  of  that  agree- 
ment. The  position  of  counsel  for  claimant,  and  which  is  borne  out 
by  the  facts  in  the  case,  is  that  all  the  walnut  logs  purchased  by 
claimant  and  which  were  left  on  his  hands  at  the  time  of  the  sus- 
pension of  the  contract,  No.  4866,  "were  purchased  for  the  air- 
craft contract."  This  is  emphasized  by  counsel  for  claimant  as 
follows : 

"Mr.  Stimson  purchased  logs  for  the  completion  of  the  aircraft 
material  and  the  flitches  that  would  go  along  with  the  production 
of  that  material." 

5.  Finally  relief  must  be  denied  claimant  by  reason  of  his  release 
of  all  claims  against  the  Government  "  by  reason  of,  or  arising  out 
of,  or  with  respect  to  the  articles  or  work  hereby  canceled,"  as 
appears  in  Article  II  of  the  second  supplemental  contract,  of  date 
December  28,  1918,  between  claimant  and  the  Government.  What 
•'  articles "  or  "  work "  could  have  been  in  the  minds  of  the  parties 
except  propeller  material  and  gunstock  flitches  and  the  work  neces- 
sary to  manufacture  sam«?  The  letter  of  August  7, 1918,  is  so  inter- 
woven with  and  dependent  upon  contract  No.  4866,  of  October  1, 
1918,  that  the  settlement  of  that  contract  necessarily  carried  with  it 
a  settlement  of  all  production  called  for  in  connection  therewith  and 
of  all  raw  material  purchased  for  the  performance  thereof.  The 
claimant  undertakes  to  relieve  himself  of  the  binding  effect  of  this 
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release  by  making  affidavit  that  he  did  not  sign  same  "  voluntarily," 
but  did  so  "  contrary  to  my  wishes."  This  affidavit  was  made  after 
the  claimant  had  testified  in  the  case,  and  the  Government  has  not 
been  afforded  an  opportunity  of  cross-examining  him  in  regard  to 
the  matter  set  up  therein  nor  of  submitting  testimony  in  rebuttal 
or  contradictory  of  his  statements.  However,  suffice  it  to  say  that 
the  facts  stated  in  the  affidavit  fall  far  short  of  acts  amounting  to 
duress.  There  is  no  element  of  constraint  by  force  or  fear  or  threat 
of  imprisonment  as  a  result  of  which  claimant  was  induced  to  sign 
the  release.  It  follows  that  all  rights  of  claimant  to  assert  any  claim 
against  the  Government  growing  out  of  his  undertakings  to  furnish 
walnut  propeller  material  and  flitches  are  concluded  by  the  settle- 
ment agreement  of  December  28,  1918. 

DISPOSITION. 

A  final  order  denying  relief  will  be  issued. 
Col.  Delafield  and  Mr.  Marcum  concurring. 
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June  19, 1920. 
Case  No.  Sales  BCA-14. 

In  re  CLAIX  OF  L.  F.  BOBEBTSON  &  SONS  (INC.). 

1.  JTTBI8DICTI0N. — The  Secretary  of  War  has  no  authority  to  adjust  a  claim 
for  damag^es  based  upon  a  breach  by  the  Oovernment  of  an  Informal 
contract  not  coming  within  the  proyisions  of  the  act  of  Harch  2,  1919. 

H,  CLAIH  AND  DECISION. — Claim  amounting  to  |112.d0  referred  under  Oen- 
eral  Order  103  for  determination  of  a  dispute  arising  under  an  informal 
contract  by  the  terms  of  which  the  Oovemment  sold  claimant  certain 
leather  known  as  belly  centers.    Held,  no  jurisdiction. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

This  is  a  claim  under  General  Order  103  to  adjust  a  dispute 
iMider  the  terms  of  an  informal  contract  between  the  claimant,  L.  F. 
Robeitson  &  Sons  (Inc.),  and  the  Surplus  Property  Division,  (Mce 
of  the  Director  of  Purchase  and  Storage,  by  the  terms  of  which 
the  Government  sold  certain  leather  known  as  belly  centers.  This 
claim  was  received  by  this  Board  from  the  Surplus  Property  Divi- 
sion, Office  of  the  Director  of  Purchase  and  Storage,  for  an  adjust- 
ment of  this  dispute. 

FINDINGS  OF  FACT. 

1.  On  September  18,  1919,  at  the  public  auction  held  at  the  Army 
supply  base,  Boston,  Mass.,  under  authorization  from  the  Chief, 
Surplus  Property  Division,  dated  August  25,  1919,  claimant  pur- 
chased, among  others,  at  18  cents  per  foot,  lot  No.  80,  which  was 
listed  in  the  auction  catalogue  as  follows : 

"Busset  strap,  belly  centers,  lot  No.  80;  England,  Walton  Co. 
(Inc.),  tanners;  60  bales;  12,898  feet." 

This  catalogue  stated  among  the  conditions  of  the  sale  that  "  all 
leather  must  be  removed  from  the  Government  warehouse  within 
80  days." 

2.  By  shipping  ticket  No.  30808  the  Boston  zone  supply  office  for- 
warded to  claimant  on  September  7,  1919,  among  others,  15959^ 
feet  of  russet  strap  belly  centers,  lot  No.  80,  78  packages. 

3.  Claimant  on  receipt  of  shipment  reported  to  the  zone  supply 
office  that  3,740  feet  of  the  leather  billed  as  belly  centers  were  bellies. 
It  appears  that  the  difference  between  the  two  articles  is  as  follows : 
Bellies  are  the  belly  with  the  front  and  hind  shank  attached;  belly 
centers  are  the  belly  part  only,  and  are  more  valuable  in  the  trade 
than  bellies. 
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4.  On  March  11,  1920,  Joseph  Tynan,  leather  equipment  and  har- 
ness inspector  of  the  Surplus  Property  Division,  general  supply 
depot,  New  York  City,  visited  claimant's  stock  room  and  found  there 
3,661f  feet  of  the  leather  that  had  been  billed  as  belly  centers  were 
in  fact  bellies.  He  further  found  from  inspection  of  claimant's 
ledgers  that  the  balance  of  the  particular  lot  had  been  sold  and  de- 
livered by  claimant. 

5.  The  zone  supply  office,  New  York  City,  by  letter  of  April  7, 
1920,  recommended  to  the  Surplus  Property  Division,  Washington, 
D.  C,  that  an  allowance  of  $0.03  per  foot  be  made  on  3,661f  feet  for 
the  difference  in  value  between  belly  centers  and  bellies. 

DECISION. 

1.  It  is  the  opinion  of  this  Board  that  the  Government  has  not  com- 
plied with  the  terms  of  its  contract,  but  to  the  extent  of  3,661f  feet 
has  delivered  bellies,  a  material  of  less  value,  instead  of  belly  cen- 
ters as  offered  and  purchased  by  claimant  at  the  auction  sale  of 
September  18,  1919. 

2.  Claimant  had  the  privilege  of  refusing  to  accept  the  material 
or  of  returning  it  to  the  Government  and  thereupon  rescind  the  con- 
tract entirely.  The  claimant  did  not  choose  to  repudiate  the  contract 
altogether,  but  accepted  the  property  as  satisfying  the  contract  in 
part  and  now  seeks  to  recover  damages  for  the  defect.  Claimant  has 
not  and  can  not  now  offer  to  rescind  because  he  disposed  of  the  prop- 
erty and  now  claims  damages  for  breach  of  the  contract  by  the  Gov- 
ernment. 

3.  No  regulations  covering  the  form  of  contracts  for  the  sale  of 
surplus  property  have  been  prescribed  by  the  Quartermaster  Gen- 
eral pursuant  to  section  6853b,  Compiled  Statutes.  This  contract  is, 
therefore,  not  a  contract  within  the  exceptions  to  section  3744,  Re- 
vised Statutes,  but  is  an  informal  contract. 

4.  It  is  the  opinion  of  this  Board  that  the  Secretary  of  War  has  no 
authority  to  adjust  a  claim  for  damages  based  upon  a  breach  by  the 
Government  of  an  informal  contract  not  coming  within  the  provi- 
sions of  the  act  of  March  2, 1919. 

5.  This  Board  is,  therefore,  without  authority  to  grant  relief 
sought  by  claimant.    The  claim  is  accordingly  denied. 

DISPOSITION. 

The  War  Department  Board  of  Contract  Adjustment  transmits  its 
decision  to  the  Surplus  Property  Division,  Office  of  the  Director  of 
Purchase  a^d  Storage. 

Col.  Delafield  and  Mr.  Tabb  concurring. 
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June  19, 1920. 
Case  No.  2296. 

In  re  CLAIM  OF  W£ST  COAST  SHIPBUILDING  CO.' 

1.  JUEISDICTIOK. — Where  the  claimant  entered  into  a  formal  contract  for  the 

constmotlon  of  concrete  boats,  and  was  required  to  givt  a  bond  for  the 
falthfnl  performance  thereof,  which  It  failed  to  do,  and  the  contract  was 
revoked  and  canceled  because  of  such  failure,  this  Board  has  no  Juris- 
diction because  the  contract  was  terminated  by  breach  of  the  claimant. 

2.  IDEK. — In  such  case,  if,  as  claimed,  the  Ooyemment  waived  the  require- 

ments of  the  performanoe  bond,  and  afterwards  revoked  and  ean- 
oeled  the  contract,  this  Board  has  no  Jurisdiction  because  the  contract 
was  terminated  by  breach  on  the  part  of  the  Oovernment, 

3.  CLAIH  AKD  DECISIOK. — Claim  under  General  Order  103  on  formal  contract 
for  ^263,802.18  on  concrete  river  boat  contract.    Held,  no  Jurisdiction. 


Mr.  Eaton  writing  the  opinion  of  the  Board. 


FINDINGS   OF   FACT, 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  claim  is  presented  in  accordance  with  General  Order  No. 
103,  War  Department,  1918,  and  is  for  $263,302.18,  under  the  follow- 
ing  circumstances : 

2.  The  claimant  is  a  corporation  organized  under  the  laws  of  the 
State  of  Washington.  It  was  requested  to  present  a  bid  for  the 
construction  of  18  concrete  river  steamers  and  some  barges.  The 
request  for  bids  required  that  each  bidder  should  furnish  what  was 
called  a  bid  bond,  and  it  was  required  that  in  case  the  bidder  was 
successful  a  bond  should  be  furnished  guaranteeing  the  performance 
of  the  contracts  that  should  be  awarded. 

3.  The  claimant's  bid  of  $132,577  for  each  of  14  concrete  river 
boats  was  accepted  by  the  Government.  Formal  contracts  dated 
June  29,  1918,  were  prepared  and  executed  by  the  Government  and 
by  the  claimant,  calling  for  the  construction  of  seven  boats  on  the 
Pacific  coast  and  seven  on  the  Atlantic  coast. 

4.  The  claimant  secured  a  yard  in  the  city  of  Everett,  Wash.,  on 
the  Puget  Sound  water  front.  It  intended  to  drive  piles  in  the  shal- 
lower water  near  the  shore  and  construct  the  vessels  on  ways  to  be 
built  on  a  foundation  of  piling.  It  expected  assistance  from  the  citi- 
zens and  the  municipality  of  Everett  and  hftd  counted  on  obtaining 
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the  necessary  bond  from  the  Globe  Indemnity  Co.,  of  New  York^ 
The  financial  resources  of  the  officers  and  promoters  of  the  claimant 
corporation  were  limited.    There  was  difficulty  in  obtaining  a  bond* 

5.  The  construction  of  the  river  steamers  was  in  the  hands  of  the 
Transportation  Service  of  the  War  Department.  The  Shipping^ 
Board  was  utilizing  the  resources  of  substantially  all  the  established 
shipyards  of  the  country  in  the  construction  of  steel  vessels.  The 
Government  requirements  for  all  available  labor  for  use  in  the  con- 
struction of  steel  vessels  as  well  as  its  requirements  for  steel  resulted 
during  July  and  August,  1918,  in  friction  between  the  Shipping 
Board  and  the  officers  of  the  Government  who  were  handling  the 
construction  of  the  concrete  river  steamers.  The  claimant  in  Au- 
gust, 1918,  was  requested  to  suspend  work  on  its  contracts.  Later 
on  it  was  directed  to  proceed  with  the  performance  of  its  contracts. 

6.  The  evidence  in  the  case  is  voluminous,  the  exhibits  numerous^ 
and  the  testimony  of  the  claimant's  witnesses  is  not  altogether  in 
accord  with  that  of  the  officers  of  the  United  States.  The  require- 
ment for  a  bond  was  fixed  first  at  50  per  cent  of  the  contract  price^ 
The  Government  later  reduced  the  amount  of  the  bond  required  to- 
33i  per  cent  of  the  contract  price.  On  October  31, 1918,  Gen.  George 
W.  Goethals,  Chief  of  the  Purchase,  Storage  and  Traffic  Division,, 
sent  the  claimant  the  following  letter : 

"1.  In  connection  with  the  award  to  your  company  on  June  29, 
1918,  for  the  construction  of  14  reinforced  concrete  river  steamers^ 
in  accordance  with  bids  submitted  by  you  under  date  of  June  25, 
1918,  which  award  you  were  formally  notified  of  by  letter  from  this 
office  dated  July  1, 1918,  you  are  hereby  informed  that  the  award  for 
the  construction  oi  these  vessels  by  the  West  Coast  Shipbuilding  Co. 
is  hereby  revoked. 

"2.  You  are  also  informed  that  since  you  have  not  entered  into 
contract  for  the  construction  of  the  above  boats  as  agreed,  the  bond 
submitted  with  your  bid  is  hereby  declared  forfeited. 

"  8.  The  provisions  upon  which  the  above  action  is  based  are  in- 
cluded in  the  circular  proposal  and  specifications  for  the  construction 
and  complete  equipment  of  130- foot  steel  and  reinforced  concrete 
river  steamers,  which  were  furnished  you  and  are  as  follows :  '  That 
if  the  proposals  be  accepted  within  60  dajs  from  date  of  opening  of 
bids,  bidder  will  within  10  days  after  notification  of  acceptance  enter 
into  formal  contract  and  give  bond  with  good  and  sufficient  sureties 
for  the  faithful  performance  of  the  same.' 

"  Geo,  W.  Goethals, 
^^Major  General^  Assistant  Chief  of  Staffs 
^'Director  of  Purchase^  Storage  and  Traffic.^'* 

DECISION. 

1.  The  quoted  letter  from  Gen.  Goethals  was  intended  to  be  and  is 
a  cancellation  of  the  claimant's  contracts.  If  the  Government  had 
a  right  to  cancel  the  contracts  because  of  the  failure  of  the  claimant 
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to  furnish  bond,  there  is  no  obligation  on  the  part  of  the  United 
States.  If  the  requirement  for  a  bond  was  waived  by  the  Govern- 
ment, and  there  is  some  evidence  in  the  record  which  would  warrant 
such  a  finding,  then  the  Government  had  no  right  to  cancel  the  con- 
tracts and  is  liable  to  the  claimant  for  a  breach.  In  either  event  no 
relief  can  be  given  the  claimant  by  this  Board.  When  the  Govern- 
ment has  committed  such  a  breach  of  a  formal  contract  as  to  termi- 
nate it  the  rights  and  obligations  of  the  parties  must  be  determined 
in  the  courts.  It  is  only  in  cases  where  the  performance  of  formal 
contracts  is  suspended  that  this  Board  has  any  power  to  make  any 
determination  as  to  the  rights  and  obligations  of  the  parties.  For 
similar  reasons,  if  the  claimant  has  itself  committed  a  breach  of  a 
contract  by  its  failure  tp  furnish  a  bond,  and  the  Government  elects 
to  consider  such  breach  a  termination  of  the  contract,  no  supple- 
mentary contract  calling  for  a  payment  to  the  claimant  can  be  en- 
tered into,  and  this  Board  is  precluded  from  making  any  determina- 
tion of  the  issues  involved  in  the  case. 

2.  For  the  reasons  stated  we  must  hold  that  this  Board  is  without 
jurisdiction  to  pass  on  the  complicated  issues  which  have  been  pre- 
sented. The  remedy  for  the  claimant,  if  remedy  it  has,  is  in  the 
courts  of  the  United  States. 

DISPOdmON. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Director  of  Purchase,  for  appropriate  action. 
Col.  Delafield  concurring. 
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June  19, 1920. 
Case  No.  514. 

In  re  CLAIH  OF  SEAES,  EOEBUCK  &  GO. 

1.  BXPEEIHENTAL  COSTS. — Where  olalmant  heard  indirectly  of  the  Govern- 

ment's  needs  of  certain  articles  and  undertook  experiments  of  its  own 
accord  without  any  order  from  the  Ooyemment  or  any  promise  to  pay 
experimental  costs  but  expecting  to  receive  future  contracts,  there  is  ne 
implied  agreement  whereby  the  Government  is  obligated  to  reimburse 
claimant  such  costs. 

2.  CLAIK   AKD    DECISION.— Claim    under   the    act   of   Karch    2,    1919,   for 

f  1,083.78,  based  upon  an  alleged  oral  or  implied  agreement  in  relation 
to  experimental  work  in  developing  machine-gun  accessories. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Class  A,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Supply  Circular  No.  17  with  the  Chicago  district  ordnance  claims 
board  which  has  referred  the  claim  to  this  Board  for  an  opinion  as 
to  the  existence  of  an  agreement  between  claimant  and  an  officer  or 
agent  acting  under  the  authority  of  the  Secretary  of  War. 

STATEMENT  OF  FACTS. 

1.  In  June,  1918,  claimant  was  maintaining  as  a  part  of  its  per- 
manent business  establishment  a  department  of  research,  and  at  the 
same  time  the  Ordnance  Department  was  interested  in  the  develop- 
ment of  an  improved  type  of  cartridge  belt  or  container  for  the 
Browning  machine  gun.  This  fact  came  indirectly  to  claimant's 
notice. 

2.  On  June  26,  1918,  claimant  wrote  to  the  War  Department  stat- 
ing that  this  matter  had  been  brought  to  its  attention  by  one  of  its 
own  employees  and  that  it  would  be  very  glad  to  give  its  immediate 
attention  and  very  best  endeavors  to  this  problem  if  the  department 
would  be  so  gracious  as  to  furnish  it  with  additional  information. 
This  communication  is  the  first  transaction  between  the  parties  ap- 
pearing in  the  record  and  seems  to  have  been  the  starting  point  tor 
what  followed.  This  letter  was  answered  July  2, 1918,  by  Maj.  J.  S. 
Hatcher,  Ordnance  Department,  who  stated  that  he  had  been  in- 
structed by  the  Acting  Chief  of  Ordnance  to  give  the  information 
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requested,  and  added,  "  If  you  are  still  interested  this  department 
will  be  glad  to  furnish  further  detail  information. 

3.  The  next  step  is  a  letter  of  August  2,  1918,  from  claimant  to 
Maj.  Hatcher,  attention  of  Capt.  Burdett,  in  which  the  writer  states: 

"  I  propose  to  take  advantage  of  the  opportunity  presented  by  your 
letter  and  personally  inspect  the  samples  of  your  work  showing  the 
progress  you  have  made  toward  a  solution  or  this  problem.  I  shall 
be  glad  to  be  at  your  disposal  the  latter  part  of  next  week  at  which 
time  I  will  submit  the  various  models  developed  by  this  department 
for  your  inspection  and  criticism." 

4.  On  October  24,  1918,  Maj.,  then  Lieut.  Col.,  Hatcher  wrote  to 
claimant  asking  for  information  as  to  what  progress  had  been  made 
on  each  of  the  several  projects  "  you  have  in  development,"  stating 
that  his  oflSce  desired  to  get  some  action  on  these  matters  as  soon  as 
possible. 

5.  On  November  1,  1918,  Col.  Hatcher  wrote  again  to  claimant  in- 
closing two  photostats  of  a  proposed  type  of  ammunition  box  bracket 
and  a  proposed  type  of  ammunition  box,  and  stating : 

"  It  is  believed  that  these  photostats  will  give  you  sufficient  detail 
regarding  important  dimensions  so  as  to  enable  you  to  make  up  a 
sample  box  along  your  own  ideas." 

6.  On  November  5,  1918,  Col.  Hatcher  wrote  claimant  in  regard  to 
certain  drawings  of  a  belt-loading  machine  and  a  machine-gun  mount, 
stating : 

"  Both  of  these  articles  as  designed  by  you  appeared  to  possess 
features  of  special  merit  and  working  models  of  these  two  articles 
would  be  very  useful  to  this  section  in  determining  whether  or  not 
further  action  should  be  taken  toward  production  of  such  material 
for  use  by  the  United  States  Army. 

"  If  you  will  kindly  inform  this  office  of  the  expense  of  manufactur- 
ing working  models  as  outlined  above,  the  proper  steps  can  be  taken 
in  this  office  to  request  the  placing  or  a  contract  wim  you  for  such 
experimental  work  on  behalf  of  the  Engineering  Division,  Ordnance 
Department.  In  any  event,  it  is  desired  that  these  working  models 
be  produced  at  your  earliest  convenience." 

7.  November  26,  1918,  Col.  Hatcher  again  wrote  claimant  stating : 

"  It  is  now  expected  that  there  will  be  some  difficulty  in  getting 
experimental  orders  placed.  This  office,  therefore,  desires  to  get 
this  matter  in  the  proper  form  so  that  action  can  be  taken  to  get  these 
orders  properly  passed  through  the  military  channels.  Any  infor- 
mation you  can  give  as  to  the  status  of  this  experimental  work  will 
be  appreciated  in  this  office." 

8.  It  appears  that  on  October  3,  1918,  while  the  foregoing  corre- 
spondence wa§  going  on,  there  was  issued  to  claimant  by  the  Ord- 
nance Department  a  procurement  order  covering  1,000  wooden  ex- 
pendable machine-gun  ammunition  boxes,  ^^  these  boxes  to  be  made 
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in  accordance  with  sample  submitted  by  Dr.  Dun  Lany,  of  the  re- 
search department  (of  Sears,  Roebuck  &  Co.),  to  Capt.  Peoples,  of 
the  Engineering  Division  of  the  Ordnance  Office,  on  September  7, 
1918."  Apparently,  however,  this  order  was  never  followed  by  any 
contract  and  there  is  no  evidence  that  claimant  ever  undertook  the 
manufacture  of  these  1,000  boxes. 

'  9.  Claimant  is  asking  for  part  of  the  expense  to  which  it  went  in 
doing  this  experimental  work,  which  seems  to  have  led  up  to  the 
issuance  of  the  procurement  order  above  cited.  It  does  not  appear 
that  any  part  of  the  claim  is  based  on  the  procurement  order  itself. 

10.  This  claim  was  originally  filed  as  a  class  A  claim,  based  on  the 
foregoing  correspondence.  Subsequently  in  a  letter  to  this  Board 
dated  August  20, 1919,  claimant  stated : 

"  Our  agreement  with  the  Machine  Gun  Small  Arms  Section,  En^- 
neering  Division,  Ordnance  Department,  was  entirely  verbal  with 
the  exception  of  an  order  for  1,000  ammunition  boxes  and  later  to 
another  for  50,000  ammunition  boxes,  which  was  canceled  after  the 
signing  of  the  armistice.  Ternu  of  the  agreement^  although  not  set 
forth  in  written  form,  contemplated  the  ptacing  with  us  of  orders  for 
Large  quantities  of  the  various  articles  which  our  preliminary  work 
perfected?'^ 

In  view  of  this  statement  claimant  was  asked  to  furnish  oral  or 
written  testimony  in  support  of  this  alleged  verbal  agreement. 
Claimant  has  not  complied  with  this  request,  but  has  indicated  its 
willingness  that  the  claim  be  disposed  of  on  the  record  as  it  stands. 

DECISION. 

1.  From  the  evidence  contained  in  this  record  it  appears  that 
claimant  did  certain  preliminary  experimental  work  upon  various 
types  of  articles  needed  by  the  Ordnance  Department  and  furnished 
models  to  the  Ordnance  Department ;  that  the  work  and  the  models 
furnished  were  satisfactory,  were  accepted,  and  the  Ordnance  De- 
partment went  so  far  as  to  take  steps  to  give  claimant  a  contract  for 
some  of  these  articles  in  accordance  with  its  samples. 

2.  In  the  absence  of  anything  to  the  contrary,  it  might  be  said 
that  these  facts  raise  a  presumption  of  an  implied  agreement  on 
the  part  of  the  Government  to  reimburse  claimant  for  the  expense 
of  this  preliminary  work.  The  record,  however,  seems  to  furnish 
evidence  sufficient  to  rebut  this  presumption. 

3.  In  the  first  place,  there  is  no  evidence  that  the  necessity  for 
the  work  was  called  to  claimant's  attention  by  the  Government  or 
any  request  made  by  any  Government  representative  to  claimant 
to  undertake  the  work  or  any  promise  made  to  pay  for  it,  but  rather 
it  appears  clearly  that  claimant  heard  indirectly  of  the  Govem- 
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ment's  needs  and,  that  the  experiments  were  initiated  by  claimant 
itself,  who,  as  far  as  the  evidence  shows,  never  asked  to  be  paid 
lor  it.  It  is  true  that  Col.  Hatcher  inquired  the  cost  of  making 
the  models  and  asked  that  they  be  made,  but  this  request  alone  is 
not  sufficient  to  show  any  intention  to  pay  for  all  the  experimenta- 
tion. Secondly,  it  will  be  noticed  that  the  statement  of  claim  de- 
scribes the  work  as  "  preliminary,"  and  the  correspondence  in  sup- 
port of  the  claim  has  the  appearance  of  a  discussion  of  something 
that  was  to  lead  up  to  future  busness  transactions,  rather  than  the 
conduct  of  such  actual  transactions  themselves.  This  view  is  borne 
out  to  some  extent  by  claimant's  subsequent  statement  that  it  is 
really  relying  on  an  oral  agreement  by  which  it  was  to  receive  con- 
tracts based  on  this  preliminary  work.  In  this  record,  as  it  stands, 
however,  there  is  no  evidence  to  support  this  allegation  of  an  oral 
agreement. 

DISPOSITION. 

1.  Under  these  circumstances,  in  view  of  claimant's  failure  to 
supplement  the  record  with  further  evidence,  its  case  is  not  mada 
out  and  the  claim  should  be  denied. 

Col.  Delafield  and  Mr.  Patterson  concurring. 
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June  19,  1920. 
Case  No.  2661. 

In  re  CLAIM  OF  BETHLEHEH  STEEL  CO. 

1.  ADJUSTHENT  OF  FBICE. — ^Where  the  contract  provided  that  the  contract- 

ing officer  might  make  changes  in  the  contract  requirements  and  that 
the  contract  price  should  be  increased,  or  decreased,  in  accordance  with 
the  cost  to  the  contractor;  and  changes  are  made  reducirg  the  cost 
to  the  contractor,  and  others  that  involve  additional  expenditures  and 
the.  contractor  offers  to  comply  with  the  latter,  if  no  change  is  made  in 
the  contract  price,  which  offer  is  accepted;  no  additional  allowance  will 
be  made  for  such  extra  expenses. 

2.  CLAIJl  AKD  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  ^2,- 

887.50  expenses  for  blocking  shell  for  transportation;  Held,  claimant 
can  not  recover. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACTT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  has  been  filed  under  Purchase,  Storage  and  TraflBc 
Division  Supply  Circular  No.  17, 1919,  for  $8,278.73,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claim  was  originally  filed  before  the  Philadelphia  district 
claims  board,  Ordnance  Department,  on  June  27,  1919,  and  awards 
were  made  by  that  board  and  accepted  by  claimant  which  reduced 
the  amount  of  the  claim  to  $4,740.78.  This  amount  was  made  up  of 
two  items,  as  follows : 

Hauling  and  stacking  16,000  crates $1353. 28 

Lumber  for  car  blocking 2,887.50 

Total 4,  740.  78 

3.  The  award  as  made  by  the  Philadelphia  district  claims  board, 
Ordnance  Department,  was  accepted  by  claimant.  The  Claims 
Board,  Ordnance  Department,  howevet,  allowed  the  item  for  haul- 
ing and  stacking  16,000  crates,  $1,853.28,  but  disallowed  the  item  for 
lumber  for  car  blocking,  $2,887.50.  From  the  disallowance  of  this 
latter  item  by  the  Claims  Board,  Ordnance  Department,  claimant 
appeals  to  this  Board,  and  a  hearing  was  held  on  May  25, 1920. 

4.  Claimant  is  a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  Pennsylvania. 
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5.  On  or  about  March  1, 1918,  claimant  entered  into  a  contract,  in 
form  but  proxy  signed,  with  the  Ordnance  Department,  United 
States  Army,  to  "  completely  load  and  assemble  and  deliver  to  the 
United  States  "  24,000  10-inch  common  steel  shell,  in  accordance  with 
the  drawings  and  specifications  referred  to  in  "  Schedule  1 "  there- 
unto attached  and  made  part  thereof,  and  such  changes  as  might  be 
made  in  said  schedule  as  in  said  contract  provided.  The  schedule 
referred  to  contained  the  following  provision : 

"  Boxing  and  packing :  In  accordance  with  Ordnance  Office  draw- 
ings, class  76,  division  3,  drawing  No.  9,  last  revised  April  23, 1915." 

The  drawing  referred  to  is  attached  to  the  file. 

6.  The  contract  contained  the  following  provision  at  the  end  of 
Article  II,  page  6 : 

"  The  contractor  at  his  own  expense  shall  suitably  pack,  box,  and 
mark  the  articles  and  cars  before  or  after  storage." 

This  contract  was  numbered  War-Ord.  G621-364A. 

7.  It  was  also  provided  in  Article  III,  page  8 : 

"The  United  States  agrees  to  furnish,  without  cost  to  the  con- 
tractor, the  shell  body,  fuzes,  base  covers  complete,  and  explosive  D, 
and  boxes  for  the  articles  whenever  and  wherever  the  contractor 
may  call  for  delivery  of  the  same.  Such  shall  remain  the  property  of 
the  United  States,  and  the  contractor  agrees  to  use  due  ana  proper 
care  in  the  handling  and  storing  thereoi  while  in  its  control. 

8.  The  contract  also  contained  the  following  clause : 

"Art.  V.  It  is  agreed  that  the  contracting  officer  may,  by  written 
notice  to  the  contractor  at  any  time,  make  changes  in  the  drawings 
and  specifications  or  supplemental  or  substituted  drawings  and  speci- 
fications which  relate  to,  form  a  part  of,  or  are  added  to  this  con- 
tract. If  such  changes  involve  substantial  additional  expense,  a  fair 
addition  will  be  made  to  the  purchase  price,  but  if  such  changes  in- 
volve substantialy  lesser  work,  or  labor,  or  material,  a  fair  deduction 
may  be  made  therefrom,  ail  as  shall  be  determined  by  the  contract- 
ing officer.  No  claim  for  addition  or  deduction  on  account  of  any 
such  change  will  be  made  or  allowed  unless  the  same  has  been  or- 
dered in  writing." 

9.  By  a  supplemental  contract,  dated  March  30,  1918,  the  num- 
ber of  shell  to  be  loaded  was  reduced  to  20,000,  but  the  contract  was 
otherwise  left  unmodified.  This  supplemental  contract  was  also 
proxy  signed. 

10.  Under  date  of  February  12,  1918,  the  Artillery  Ammunition 
Section,  Engineering  Bureau,  by  Maj.  L.  A.  Nickerson,  Ordnance 
Department,  National  Army,  wrote  to  the  Inspection  Division  a  letter 
relative  to  the  shipment  of  10-inch  shell,  paragraph  6  of  which  con- 
tained the  following  sentence : 

"  This  shell  will  not  be  packed  in  boxes,  but  will  be  shipped  with 
only  a  grommet  for  protection  of  the  rotating  band." 
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A  copy  of  this  letter  was  transmitted  to  claimant  by  Col.  C.  C. 
Jamieson,  Ordnance  Department  National  Army,  Chief  Inspector 
for  United  States  Army,  Redington  Plants,  by  letter  dated  March 
4,  1918,  which  last  mentioned  letter  contains  the  following  sentence 
in  paragraph  3 : 

"  In  this  connection  we  attach  herewith  a  copy  of  letter  from  the 
Engineering  Bureau,  addressed  to  the  Inspection  Division,  in  regard 
to  loading  and  shipping  these  10-inch  shell.  Such  blocking  texes 
as  will  be  required,  so  far  as  we  know,  have  not  been  ordered.^' 

11.  Most  of  the  shell  to  be  loaded  were  shipped  to  claimant  at 
its  loading  plant  and  arrived  at  its  loading  plant  in  Newcastle,  Del., 
in  crates.  These  crates  were  the  property  of  the  Government  and 
were  removed  by  claimant  and  turned  over  to  the  Government  in- 
specting officer.  The  cost  of  the  labor  for  hauling  away  and  stack- 
ing these  empty  crates,  $1,863.28,  has  been  allowed  by  the  Claims 
Board,  Ordnance  Department,  and  is  not  in  dispute  here.  The 
claim  in  dispute  here  is  for  the  lumber  required  for  blocking  of 
the  loaded  shell  in  the  cars. 

12.  On  March  16,  the  Procurement  Division,  Ordnance  Depart- 
ment, addressed  the  following  letter  to  claimant  company : 

"1.  I  am  directed  by  the  Acting  Chief  of  Ordnance  to  request  that 
you  at  your  earliest  convenience  submit  to  us  an  estimate  in  accord- 
ance with  conversation  with  your  Mr.  Madden,  in  regard  to  reduc- 
tion in  price  on  the  above  contract  owing  to  the  fact  that  it  is  no 
longer  necessary  to  fuse  these  shells. 

"  2.  I  think  it  only  fair  that  you  should  give  in  this  estimate  some 
consideration  to  the  additional  risk  which  the  fusing  would  have 
involved." 

And  on  March  25  claimant  company  replied  to  said  letter.  The 
material  portion  of  said  reply  is  contained  in  paragraph  4  of  said 
letter,  as  follows : 

"  4.  Additional  car  blocking :  Owing  to  the  fact  that  the  shells  are 
coming  to  us  without  boxes  and  we  we  are  instructed  to  ship  them  out 
in  the  same  manner,  considerably  more  blocking  is  necessary  to  secure 
the  shells  in  the  cars  for  transit. 

"  We  find  that  the  above  additional  operations  more  than  offset  the 
cost  of  fuzing  the  shells,  and  we,  therefore,  feel  that  we  should  not  be 
called  upon  to  make  a  further  allowance  in  the  price  of  these  shells. 
We  might  state  that  had  we  been  required  to  fuze  the  shells  in  ac- 
cordance with  the  original  arrangement,  we  would  have  found  it 
necessary  to  request  the  department  to  reimburse  us  for  the  addi- 
tional work  which  we  have  been  asked  to  do  apart  from  the  boxing  of 
the  fuzes,  base  plates,  and  other  components. 

13.  Upon  receipt  of  the  letter  of  March  25  the  Procurement  Divi- 
sion, Ordnance  Department,  replied  as  follows  under  date  of  March 

28: 
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Subject:  War-Ord.  G621-364A,  covering  the  loading  and  assembling 
of  10-inch  high-explosive  shells. 

1.  I  am  directed  by  the  Acting  Chief  of  Ordnance  to  acknowledge 
your  letter  of  March  25,  in  which  you  set  forth  the  various  additional 
operations  you  have  been  called  upon  to  perform  in  the  loading  and 
assembling  under  this  contract,  and  which  you  state  more  than  off- 
set the  reduction  in  cost  resulting  from  not  fuzing  the  shell. 

2.  Under  the  circumstances  I  believe  it  reasonable  to  allow  the 
price  to  remain  as  in  the  contract,  and  conse(]^uently  the  amendment 
to  the  contract  will  simply  call  for  reduction  m  quantity  of  4,000." 

13.  At  the  hearing  claimant  relied  largely  upon  a  letter  of  March 
16,  which  was  an  interplant  letter,  and  was  not  called  to  the  atten- 
tion of  the  officers  of  the  Government  at  the  time  the  letter  of  March 
25  and  the  reply  thereto  of  March  28  was  sent  and  received. 

DECISION. 

1.  The  contract  of  March  1,  1918,  being  a  proxy-signed  contract, 
becomes  informal,  and  the  claim  is  therefore  properly  filed  imder  the 
act  of  March  2, 1919. 

2.  Article  V  of  the  written  contract  herein  provides  that  at  any 
time,  upon  written  notice  to  the  contractor,  the  contracting  officer 
may  make  changes  in  the  drawings  and  specifications  or  supplemental 
or  substituted  drawings  and  specifications.  If  such  changes  in- 
volve additional  expense,  a  fair  addition  will  be  made  to  the  pur- 
chase price,  but  if  such  changes  involve  substantially  lesser  work  or 
labor  or  material  a  fair  deduction  may  be  made  therefrom.  On 
March  16  the  contracting  officer  wrote  claimant  company,  calling 
attention  to  certain  changes  which  reduced  the  cost  to  the  claimant, 
and  suggested  a  reduction  in  the  price  of  shell  to  the  Government  as 
these  changes  reduced  the  cost  to  claimant.  In  its  reply  on  March  25, 
claimant  company  acknowledged  this  reduction,  but  called  attention 
to  certain  other  changes  which  offset  the  changes  on  which  the  con- 
tracting officer  had  requested  a  reduction  of  cost,  and  among  other 
things  which  claimant  called  to  the  attention  of  the  Government 
officers  was  additional  car  blocking,  and  a  statement  that  these  addi- 
tional operations  more  than  offset  the  changes  on  which  the  Govern- 
ment requested  a  deduction,  and  stated : 

"  We,  therefore,  feel  that  we  should  not  be  called  upon  to  make  a 
further  allowance  in  the  price  of  these  shell." 

3.  Its  letter  was  in  the  nature  of  an  offer  to  the  Government  to 
block  the  shell  in  the  cars,  providing  the  Government  allowed  tlie 
price  of  shell  to  remain  as  they  were,  and  the  Government,  in  its  letter 
of  March  28,  accepted  the  offer  of  claimant.  It  is  also  clear  from 
the  record  that  at  the  time  that  claimant  wrote  the  letter  of  March 
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25  it  was  in  possession  of  its  interplant  letter  and.  that  additional 
material  for  blocking  was  required.  It  did  not  communicate  this 
fact  at  that  time,  but  made  the  offer  to  the  Government,  as  stated 
above  in  its  letter  of  March  25,  which  was,  on  March  28,  as  above 
stated,  accepted  by  the  Government. 

4.  In  view  of  all  the  evidence,  this  Board  is  of  the  opinion  that 
claimant,  on  March  25,  offered  to  block  the  shell  in  the  cars  in 
consideration  of  the  Government  not  demanding  a  reduction  in  the 
price  6t  the  shell,  and  that  this  offer  was  accepted  by  the  Govern- 
ment on  March  28.  The  claimant  company  has  been  paid  the  con- 
tract price  for  its  shell,  and  in  the  opinion  of  this  Board  is  not  en- 
titled to  any  additional  compensation  for  the  additional  blocking 
required. 

5.  The  item  for  the  hauling  and  stacking  of  the  crates  having  been 
allowed,  it  is  not  in  question  before  this  Board. 

6.  Relief,  therefore,  on  the  item  in  dispute  herein  must  be  denied. 

DISPOSITION. 

1.  A  final  order  denying  relief  on  this  item  will  issue. 
Col.  Delafield  and  Mr.  Price  concurring. 
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June  19, 1920. 
Case  No.  2021. 

In  re  GLAHC  07  E.  I.  DV  POKT  DS  NEKOITES  CO. 

1.  EZPEEIHENTAL     COSTS— EXPEESS     AKD     IMPLIED     AGBBEHENTS.— 

Where  the  evidence  shows  an  express  agreement  between  the  negotiat- 
ing parties  in  regard  to  the  cost  of  exprimental  work  to  the  effect  that 
the  Goyernment  representative  wonld  recommend  the  awarding  of  con- 
tracts to  claimant  If  it  developed  acceptable  materials,  such  express 
agreement  precludes  any  implied  agreement  as  to  reimbursement  of 
such  costs.  Accordingly,  since  contracts  were  recommended  in  pursu- 
ance of  the  express  agreement,  and  two  contracts  actually  awarded, 
there  is  no  merit  in  a  claim  for  the  unabsorbed  experimental  costs 
based  upon  an  alleged  implied  agreement  to  reimburse  claimant  for  all 
its  experimental  costs. 

2.  CLAIH  AKD  DBCISIOK.— Claim  under  the  act  of  Haroh  2,  1919,  for  f  19,- 

303.38,  based  upon  an  implied  agreement  in  relation  to  the  cost  of  ex- 
perimental work  In  connection  with  fabric  for  protection  from  poison 
gases.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Supply  Circular  No.  17,  and  the  claim  was  originally  presented  to 
the  Philadelphia  District  Claims  Board,  Chemical  Warfare  Service, 
from  which  it  has  been  transferred  to  this  Board  as  a  Class  B  claim. 

The  claim  is  for  the  value  of  certain  experimental  work  in  connec- 
tion with  fabrics  for  protection  from  poison  gases,  and  is  based  upon 
an  alleged  implied  agreement  with  a  representative  of  the  Secretaiy 
of  War. 

STATEMENT  OF  FACTS. 

In  the  latter  part  of  1917  and  the  early  part  of  1918  claimant, 
through  Mr.  K.  K.  V.  Casey,  assistant  to  its  vice  president,  had  a 
number  of  conferences  at  claimant's  office  in  Wilmington,  Del., 
with  Dr.  W.  K.  Lewis,  originally  assistant  in  charge  of  gas  defense 
problems  of  the  War  Gas  Division  of  the  Bureau  of  Mines,  Interior 
Department,  and  later  transferred  with  other  personnel  to  the  Gas 
Defense  Branch  of  the  Chemical  Warfare  Service  of  the  War  De- 
partment. Throughout  the  transactions  involved  in  this  case,  Dr. 
Lewis  appears  to  have  been  an  authorized  representative  of  the  Sec- 
retary of  War  as  respected  the  experimental  work  on  which  the  claim 
is  "based. 
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These  conferences  were  initiated  by  Dr.  Lewis  for  the  purpose  of 
obtaining  from  claimant  its  cooperation  in  the  development  of  a 
suitable  material  for  impregnating  fabrics  in  such  a  way  as  to  make 
them  proof  against  poison  gases.  The  needs  of  the  War  Department 
for  such  material  at  this  time  were  pressing,  and  the  department  was 
obliged  to  appeal  to  manufacturers  for  assistance  in  experiments 
looking  toward  the  production  of  the  substances  required  because 
these  particular  branched  of  the  Interior  and  Wiyp  Departments  at 
this  time  were  not  equipped  either  with  laboratory  facilities  or  avail- 
able appropriations  for  the  prompt  conduct  of  necessary  experimen- 
tation. 

Under  these  cir^cumstances  Dr.  Lewis  appealed  to  claimant  for 
assistance,  asking  that  it  give  him  the  same  cooperation  which  had 
been  afforded  him  by  other  manufacturers  in  connection  with  gas- 
defense  materials  of  other  kinds.  Claimant  for  a  long  time  before 
the  war  had  been  in  the  habit  of  supplying  its  laboratory  facilities 
to  the  Government  for  experimental  work  in  connection  with  con- 
templated Government  contracts  for  war  material  in  accordance  with 
a  practice  by  which  it  was  allotted  a  proportion  of  the  resulting 
quantity  production  at  prices  sufficient  to  reimburse  it  for  such  ex- 
perimentation. With  the  coming  of  the  war,  however,  this  experi- 
mental work  conducted  for  the  Government  reached  such  large  pro- 
portions that  claimant  felt  justified  in  requesting  compensation  for 
the  experimentation  as  such.  As  a  result  of  this,  Mr.  Casey  took  up 
with  Dr.  Lewis  the  question  of  claimant's  compensation  for  the  ex- 
perimental work  involved  in  this  case.  Dr.  Lewis  pointed  out  to  him 
that  he  had  no  funds  at  the  time  to  pay  for  the  work  and  no  au- 
thority to  authorize  or  promise  any  contracts  for  production  of 
material,  but  he  told  Mr.  Casey  that  if  claimant  would  develop  a 
fabric  satisfactory  to  him,  he  would  recommend  its  adoption  to  his 
superior  officers  in  a  position  to  take  steps  looking  to  the  issuance  of 
production  contracts  to  claimant,  and  that  in  case  his  recommenda- 
tions were  not  successful  he  would  do  what  he  could  to  see  that 
claimant  received  compensation  in  some  other  way.  In  view  of  the 
recognized  needs  of  the  Government,  the  necessity  for  haste  and  con- 
sequent avoidance  of  all  possible  accounting  technicalities,  and  the 
confidence  felt  on  both  sides  that  because  of  the  large  requirements 
of  the  Government  for  these  materials  Dr.  Lewis's  recommendations 
would  result  in  the  granting  to  claimant  of  contracts  of  sufficient  size 
and  at  adequate  prices  to  enable  it  to  absorb  the  expense  of  the  con- 
templated experimentation,  and  that  the  necessary  appropriations 
would  eventually  be  made,  Mr.  Casey  expressed  willingness  on  behalf 
of  claimant  to  undertake  the  experimental  work  at  claimant's 
expense  on  the  basis  outlined  by  Dr.  Lewis. 
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Claimant  conducted  the  experiments  and  produced  a  fabric  suitable 
to  Dr.  Lewis  who  recommended  its  adoption  and  use.  As  a  result  of 
hLs  recommendation,  claimant  received  through  its  subsidiary.  The 
Du  Pont  Fabrikoid  Co.,  two  contracts  for  various  types  of  the  fabric 
in  question.  These  contracts  were  sufficient  to  absorb  a  certain  pro- 
portion of  the  experimental  expense.  Owing  to  the  intervention  of 
the  armistice,  no  further  contracts  were  received,  and  claimant  had 
no  opportunity  to  absorb  the  balance  of  the  experimentation  costs 
through  fdrther  contracts.  Claimant  thereupon  appealed  to  Dr. 
Lewis  for  assistance  in  obtaining  reimbursement  for  this  unabsorbod 
portion  of  its  expenses,  and  Dr.  Lewis  appears  to  have  done  what  he 
could  by  letter  and  personal  solicitation  among  his  department 
superiors  to  obtain  some  reimbursement  for  claimant,  but  without 
success. 

Claimant  asks  for  the  amount  of  this  unabsorbed  portion  of  its 
experimental  expenses  on  the  theory  that  the  transactions  between 
Mr.  Casey  and  Dr.  Lewis  in  the  light  of  the  circumstances  under 
which  they  took  place,  and  claimant's  action  on  the  faith  thereof, 
gave  rise  to  an  implied  agreement  to  pay  claimant  the  reasonable 
value  of  its  services  in  conducting  such  experimental  work,  the  best 
evidence  of  such  value  being  what  the  work  actually  cost.  The 
evidence  as  to  oral  conversations  is  supplemented  by  written  cor- 
respondence, but  reliance  is  placed  on  what  occurred  at  personal 
interviews  between  Dr.  Lewis  and  Mr.  Casey. 

DECISION. 

It  is  not  possible  from  the  evidence  in  this  case  to  establish  any 
state  of  facts  from  which  the  implied  agreement  that  claimant  sets 
up  can  be  derived.  The  evidence  is  clearly  to  the  effect  that  Dr.  Lewis 
and  Mr.  Casey  discussed  the  question  of  compensation  with  a  view 
to  reaching  an  agreement  on  the  subject,  and  did  arrive  at  an  under- 
standing affording  a  satisfactory  basis  for  proceeding  with  the  work. 
Whatever  agreement  is  to  to  be  found  in  thiB  evidence,  therefore,  is 
express  and  precludes  the  idea  of  an  agreement  arising  by  implica- 
tion in  the  absence  of  any  definite  understanding. 

The  express  agreement  in  relation  to  claimant's  services  so  reached 
was  that  claimant  should  do  the  experimental  work,  and  if  it  resulted 
in  the  production  of  an  article  that  would  meet  with  Dr.  Lewis's  ap- 
proval, he  would  recommend  the  adoption  of  such  article  to  the 
branch  of  the  service  charged  with  the  issuance  of  production  con- 
tracts, with  which  he  personally  had  nothing  to  do,  arid  that  if  such 
recommendation  did  not  result  in  the  issuance  of  contracts,  he 
would  do  what  he  could  personally  to  obtain  reimbursement  for 
claimant  in  some  other  way.    The  evidence  shows  that  this  agreement 
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was  made,  and  also  that  it  expresses  the  entire  understanding  arrived 
at. 

Dr.  Lewis  was  not  in  a  position  to  promise  any  actual  production 
contract  or  to  secure  claimant  cash  reimbursement  for  experimental 
work,  and  there  is  no  evidence  that  he  made  any  such  promises  or  that 
he  undertook  to  give  any  assurance  beyond  a  recommendation  of  the 
suitability  of  the  fabric.  Claimant  apparently  understood  the  limits 
of  his  authority  and  intentions  and  appreciated  the  business  risk 
involved;  and  although  claimant  evidently  desired  and  intended  to 
secure  reimbursement  in  some  form  at  some  future  time,  it  is  clear 
that  claimant  decided  and  agreed  to  rely  therefor  on  the  opportunity 
for  reimbursement  to  be  afforded  by  the  anticipated  production  con- 
tracts which  its  own  business  judgment  led  it  to  believe  were  certain 
to  develop  in  view  of  Dr.  Lewis's  undertaking  to  recommend  its 
product  for  embodiment  in  such  contracts  and,  in  the  last  resort,  on 
Dr.  Lewis's  willingness  to  do  what  he  personally  could  to  secure 
eventual  appropriations  to  take  care  of  the  situation.  There  is  no 
evidence  that  what  claimant  did  was  based  on  any  act  or  promise  on 
the  part  of  the  Government  beyond  the  above. 

The  evidence  is  equally  clear  that  the. Government  has  carried  out 
the  agreement  which  Dr.  Lewis  made.  The  claimant's  product  being 
satisfactory  to  him,  he  did  recommend  its  adoption,  and  it  was 
adopted,  and  contracts  were  issued  to  claimant  to  the  extent  required 
by  the  undertaking  of  Dr.  Lewis.  No  specific  contract  was  ever 
promised  to  claimant.  That  the  contracts  actually  issued  were  not 
sufficient  in  number  or  size  to  fully  reimburse  claimant  is,  therefore, 
not  attributable  to  default  on  the  part  of  the  Government  in  any 
obligation  which  it  had  assumed.  Also,  after  the  armistice,  when 
further  contracts  were  not  forthcoming,  Dr.  Lewis,  in  accordance 
with  his  further  assurance  to  claimant,  did  what  he  personally  could 
to  secure  claimant  against  loss,  and  appears  to  have  fully  carried  out 
any  obligation  that  may  have  rested  on  the  Government  in  that 
respect. 

Under  these  circumstances  the  Government  has  fully  met  what- 
ever obligation  it  may  have  assumed  in  connection  with  this  experi- 
mental work.  There  seems  to  be  no  basis  from  which  there  can  be 
implied  any  obligation  beyond  that  which  the  Government  has 
already  performed  in  its  entirety. 

DISPOSITION. 

An  order  denying  relief  will  be  entered. 
Col.  Delafield  and  Mr.  Hope  concurring. 
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June  19,  1920. 
Case  No.  2751. 

In  re  CIAIK  OP  STONE  A  WEBSTEB. 

1.  CONSTBirCTION  OF  WBITTEN  CONTBAGT— INSTTBANOE  PBEHIIJH.— Vn- 

der  a  oost-plns  contract  providing  for  reimbursement  of  the  contractor 
for  the  cost  of  "  Snch  bonds,  fire,  liability,  and  other  insurance  as  the 
contracting  officer  may  approve  or  require,"  the  refusal  of  the  contract- 
ing officer  to  allow  the  cost  of  public  liability  insurance  was  a  proper 
exercise  of  discretion,  and  the  Government  is  not  obligated  to  reimburse 
the  contractor  for  premiums  paid  on  such  insurance.  • 

2.  CLAIM  AND  DECISION.— Claim  for  $8,113.72,  presented  in  accordance  with 

General  Order  103,  based  upon  a  validly  executed  contract  for  the  con- 
struction of  a  cantonment  (Camp  Travis).  Held,  claimant  is  not  en- 
titled to  recover. 


Mr.  Williams  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

This  claim  is  presented  in  accordance  with  General  Order  No.  108, 
War  Department,  1918,  and  is  for  $8,113.72  under  the  following  cir- 
cumstances : 

1.  Under  date  of  June  20,  1917,  the  Government  of  the  United 
States  (by  Maj.  W.  A.  Dempsey,  quartermaster,  United  States 
Reserves,  contracting  officer)  entered  into  a  contract  with  Charles  A. 
Stone,  Edwin  S.  Webster,  Russell  Robb,  Henry  G.  Bradlee,  Dwight  P. 
Robinson,  and  John  W.  Hallowell,  partners  doing  business  under  the 
firm  name  of  Stone  &  Webster,  by  which  Stone  &  Webster  uhdertook 
and  agreed  to  construct,  upon  what  is  commonly  caled  a  cost-plus 
basis,  a  cantonment  for  an  infantry  division  at  Fort  Sam  Houston, 
Tex.  This  contract  contained,  among  many  others,  the  following 
statement  of  expenditures  for  which  petitioner  should  be  reimbursed : 

Art.  II.  *  *  *  (A)  Such  bonds,  fire,  liability,  and  other  insur- 
ance as  the  contracting  officer  may  approve  or  require ;  and  such  losses 
and  expenses,  not  compensated  by  insurance  or  otherwise,  as  are 
found  and  certified  by  the  contracting  officer  to  have  been  actually 
sustained  (including  settlements  made  with  the  written  consent  and 
approval  of  the  contracting  officer)  by  the  contractor  in  connection 
with  said  work,  and  to  have  clearly  resulted  from  causes  other  than 
the  fault  or  neglect  of  the  contractor.  Such  losses  and  expenses  shall 
not  be  included  in  the  cost  of  the  work  for  the  purpose  of  determining 
the  contractor's  fee.    The  cost  of  reconstructing  and  replacing  any 
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of  the  work  destroyed  or  damaged  shall  be  included  in  the  cost  of  the 
work  for  the  purpose  of  reimbursement  to  the  contractor,  but  not  for 
the  purpose  of  determining  the  contractor's  fee,  except  as  hereinafter 
provided 

2.  At  the  time  of  entering  into  this  contract  petitioner,  as  was  its 
usual  custom,  secured  a  policy  of  insurance  against  accidents  to  the 
public.  Shortly  after  the  work  was  started  a  discussion  arose  be- 
tween petitioner  and  the  representative  of  the  contracting  officer  at 
the  site  of  the  work  as  to  whether  the  Government  would  make  reim- 
bursement for  premium  upon  a  public  liability  bond,  and  this  matter 
was  later  taken  up  by  correspondence  with  Gen.  I.  W.  Littell,  United 
States  Army,  who  was  in  charge  of  the  construction  division  of  the 
Quartermaster  Corps.  As  the  correspondence  constitutes  practically 
all  of  the  facts  in  the  case,  it  is  deemed  essential  that  it  should  be 
set  out  in  some  length,  as  follows : 

(a)  Letter  from  petitioner  of  July  13, 1917,  to  Gen.  I.  W.  Littell, 
containing  the  following  statement : 

"We  think  we  should  also  be  authorized  to  protect  ourselves 
against  accident  claims  from  the  public  by  taking  out  public  liability 
insurance,  and,  for  your  information,  would  advise  that  we  have  a 
rate  of  31  cents  per  $100  pay  roll  covering  us  for  $15,000  for  any  one 
person  and  $20,000  for*  anv  one  accident,  and  these  are  the  limits  that 
we  use  in  connection  with  all  public  liability  insurance  we  have  at 
the  present  time  on  other  Texas  work." 

(6)  Gen.  Littell  replied  by  letter  of  July  15,  1917,  containing  the 
following  statement : 

"  4.  The  Government  has  decided  that  contractors  will  not  be  au- 
thorized to  take  out  public  liability  insurance  policies." 

(c)  Petitioner  responded  on  July  25  by  a  letter  containing  the 
following  statement : 

"  In  view  of  your  decision  that  contractors  will  not  be  authorized 
to  take  out  public  liability  insurance  policies,  we  wish  to  go  on  record 
that  such  a  risk  exists  in  connection  with  our  contract  (though  prob- 
ably a  small  risk),  and  that  you  should  change  these  instructions  or 
assure  us  that  any  claims  from  the  public  in  connection  with  acci- 
dents are  a  proper  charge  to  the  contract." 

(d)  .The  above  letter  was  handed  to  Gen.  Littell  in  Washington, 
and  on  the  same  day,  July  25,  he  responded  as  follows : 

"  3.  Your  attention  is  directed  to  the  fact  that  clause  H  of  Article 
II  provides  for  your  reimbursement  for  any  losses  which  'have 
clearly  resulted  from  causes  other  than  the  fault  or  neglect  of  the 
contractor,'  and  the  terms  of  the  contract  will  be  adhered  to." 

.{e)  Petitioner  responded  under  date  of  July  28,  1917,  as  follows: 

. "  With  further  reference  to  our  letter  to  you  of  July  25  and  your 
reply  of  like  date  regarding  insurance,  would  call  your  further  at- 
tention to  the  matter  of  allowing  us  to  carry  public  liability  insurance 
on  cantonment  work. 
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"  By  referring  to  the  contract.  Article  II,  section  A,  second  para- 

fraph,  which  states  that — '  such  losses  and  expenses  not  compensated 
y  insurance,  or  otherwise  as  are  found  and  certified  by  the  con- 
tracting officer  to  have  been  actually  sustained  (including  settle- 
ments, made  with  the  written  consent  and  approval  of  the  contracting 
officer)  by  the  contractor  in  connection  with  said  work  and  to  have 
clearly  resulted  from  causes  other  than  the  fault  or  neglect  of  the  con- 
tractor,' are  to  be  construed  as  part  of  the  cost  of  the  work,  and  this 
phase  of  the  contract  judging  from  a  theoretical  standpoint  covers 
the  matter  satisfactorily.  We  feel,  however,  that  the  practical  work- 
ing out  of  this  arrangement  will  not  be  satisfactory  to  either  your 
office  or  the  contractors. 

"It  is  unquestionably  a  business  reauirement  that  we  protect  our- 
selves against  that  class  of  accidental  emergencies  which  might  be 
construed  as  fault  or  neglect  on  our  part  even  though  judgments 
obtained  for  that  class  of  accidents  as  were  not  clearly  the  result 
of  fault  or  neglect  on  our  part  are  to  be  considered  part  of  the  cost 
of  the  work.  Cantonment  building  being  emergency  work,  the  ele- 
ment of  danger  due  to  haste  is  ever  present  and  unthinkingly  safety 
might  easily  be  sacrificed  for  speed  even  though  we  take  every  pre- 
caution humanly  possible  to  guard  against  such  accidental  emer- 
gencies. 

"The  local  conditions  in  and  around  San  Antonio  are  particularly 
bad  for  the  defense  and  settlement  of  accident  cases.  Lawyers  de- 
ficient in  the  ethics  of  their  profession  are  not  hard  to  obtain  and 
witnesses  of  unbiased  opinion  are  almost  an  impossibility. 

"  Suits  by  the  public  will  be  brought  against  us  and  a  claim  de- 
partment will  undoubtedly  have  to  be  established  in  charge  of  an 
experienced  man  familiar  with  local  laws  and  practice  to  investigate 
all  public  accidents  and  determine  whether  claims  are  just  or  false. 
We  do  not  know  whether  the  contracting  officer  would  have  to 
duplicate  this  organization  or  not,  but  would  assume  that  he  would 
in  order  to  make  his  independent  investigations.  It  has  been  our 
experience  that  public  claims  over  which  there  is  more  or  less  litiga- 
tion have  resulted  in  delays  in  the  courts,  long  drawn  out  negotia- 
tions, and  the  impossibility  of  knowing  the  final  cost  of  a  good  many 
claims  for  a  long  period  after  the  construction  operations  are  com- 
pleted. In  cases  which  involve  litigation  the  matter  of  lawyers' 
fees  is  a  considerable  item.  If  we  are  allowed  to  carry  public  liability 
insurance,  all  of  this  detail  is  taken  off  our  hands  by  the  insurance 
company,  and  our  only  obligation  is  to  report  the  accidents  as  they 
occur.  This  can  be  easily  done  by  the  force  now  organized  to  report 
accidents  to  employees.  All  the  above  service  except  reporting  acci- 
dents can  be  obtained  at  a  definite  cost,  and  as  soon  as  the  pay  roll 
stops  the  premium  ceases  to  accrue  and  a  fijial  cost  can  be  obtained 
at  once  and  the  accounts  will  not  have  to  be  opened  after  the  work 
is  completed.  All  controversies  as  to  whether  the  accidents  clearly 
resulted  from  causes  other  than  the  fault  or  neglect  of  the  contractor 
would  be  eliminated  and  the  contracting  officer  relieved  of  consider- 
able detail  and  responsibility  that  otherwise  would  fall  upon  him. 

"There  are  a  great  number  of  possibilities  for  accidents  to  the 
public  which  are  difficult  to  avoid  on  work  of  this  nature.  We  refer 
particularly  to  accidents  to  sightseers,  tradesmen  or  their  representa- 
tives, and  persons  in  public  busses  injured  while  riding  to  certain 
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points  on  the  job  where  their  business  may  or  may  not  legitimately 
call  them,  accidents  to  the  public  caused  by  Army  trucks,  and  also 
the  possibility  of  accidents  to  enlisted  men  who  may  be  quartered  at 
the  camp  before  its  completion. 

"  We  feel  that  by  carrying  public  liability  insurance  at  a  definite 
cost  a  saving  would  result  to  the  Government,  and  as  we  have  been 
allowed  on  other  Government  work  to  carry  this  form  of  insurance 
even  where  the  public  hazard  is  not  as  great  as  cantonment  construc- 
tion, we  feel  that  the  premium  on  this  insurance  should  be  considered 
a  part  of  the  cost  of  the  work. 

"The  public  liability  insurance  policy  which  we  propose  placing 
will  be  written  by  the  Ocean  Accident  &  Guaranty  Corporation 
(Ltd.),  and  carries  limits  of  $16,000  to  any  one  person  and  $20,000 
for  any  one  accident.  This  insurance  includes  all  costs  and  interest 
accruing  upon  judgments  rendered  against  us  and  includes  the  ex- 
penses for  investigation,  negotiations,  and  defense,  and  also  provides 
such  medical  relief  as  is  imperative  at  the  time  of  the  accident.  The 
policy  will  be  written  at  a  rate  of  $0.30J  per  $100  of  pay  roll,  and  we 
leel  that  it  is  a  necessary  expense  toward  the  proper  prosecution  of 
the  cantonment  work. 

"  In  consideration  of  the  foregoing  facts,  we  would  again  ask  that 
we  be  allowed  to  carry  a  public  liability  policy.  Please  advise  us 
as  to  your  decision." 

(/)  The  Government  responded  under  date  of  July  31,  1917,  as 
follows : 

"  1.  Acknowledgment  is  made  of  your  letter  of  July  28,  and  in 
reply  thereto  you  are  advised  that  this  division  is  still  of  the  opinion 
that  the  premiums  for  public  liability  insurance  are  not  a  proper  cost 
within  the  meaning  of  the  contract.  If  accidents  to  the  public  occur 
not  as  a  result  of  your  fault  or  neglect,  the  Government  will  reim- 
burse you  for  any  losses  and  expenses  incurred  in  accordance  with 
the  terms  of  the  contract.  If  judgments  are  obtained  against  you  for 
accidents  arising  through  your  fault  or  neglect,  you  must  be  prepared 
to  pay  such  judgment.  If  you  should  deem  it  advisable  to  protect 
yourself  agamst  such  contingencies  by  taking  out  public  liability 
insurance,  that  is  a  matter  with  which  the  Government  is  not  con- 
cerned, and  the  premiums  thereon  are  not  to  be  included  among  the 
reimbursement  items. 

"  Your  statement  that  the  public  liability  insurance  would  have  the 
advantage  of  permitting  the  total  cost  to  be  known  when  the  con- 
struction work  is  completed  does  not  harmonize  with  our  understand- 
ing of  this  form  of  contract;  as  usually  written  it  provides  for 
$5,000-$10,000  limits,  which  mean  that  for  an  accident  to  one  per- 
son the  liability  of  the  company  is  limited  to  $5,000,  and  the  carrier's 
liability  is  limited  to  $10,000,  no  matter  how  many  people  are  injured. 
If,  therefore,  one  person  should  be  injured  and  recovers,  say,  $7,500, 
the  carrier  will  be  liable  only  for  $5,0(X),  and  the  contractor  would 
have  to  pay  the  remaining  $2,500.  In  this  case  the  final  cost  would 
not  be  known  until  the  litigation  was  decided,  which^  might  take 
years.  Your  point,  therefore,  that  public  liability  insurance  would 
obviate  this  condition  does  not  seem  sound  to  this  division. 

"  3.  The  point  that  you  raise  in  regard  to  accidents  to  the  public 
caused  by  Army  trucks  and  accidents  to  enlisted  men  is  not  quite 
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clear  to  this  office.  If  the  accident  were  caused  by  an  Army  truck, 
how  could  the  contractor  be  held  responsible?  In  the  same  way,  it  is 
not  clear  how  an  accident  to  an  enlisted  man  interests  the  contractor 
in  any  way. 

"  4.  We  not«  that  in  other  Government  work  you  have  been  per- 
mitted to  carry  public  liabilitv  insurance,  but  your  attention  is 
directed  to  the  fact  that  the  other  Government  work  has  not  been 
performed  under  contracts  similar  to  the  one  under  which  you  are 
now  working,  and  your  reference,  therefore,  is  not  pertinent. 

"  5.  For  the  reasons  stated  in  the  foregoing,  it  is  the  opinion  of  this 
division  that  the  premiums  on  public  liability  policies  should  not  be 
allowed  as  an  item  of  cost  for  which  the  contractor  will  be  reim- 
bursed." 

(g)  Petitioner  responded  under  date  of  August  7  as  follows : 

"  We  beg  to  acknowledge  receipt  of  your  letter  of  July  31,  in  which 
you  state  that  the  public  liability  insurance  is  not  a  proper  cost 
within  the  meaning  of  the  contract,  and  would  state  that  we  do  not 
agree  with  you  in  your  contention  and  wish  to  serve  notice  at  this 
time  that  we  are  carrying  public  liability  insurance  with  limits  of 
$15,000  and  $20,000  and  Siall  expect  reimbursement  under  our  con- 
tract for  the  cantonment  construction  covering  these  premiums. 

"  We  do  not  feel  that  we  should  be  called  upon  to  take  the  certifica- 
tion of  the  contracting  officer  as  to  whether  any  accident  was  caused 
by  our  fault  or  neglect,  as  there  is  a  great  possibility  of  a  difference 
of  opinion  between  us.  As  the  Government  can  not  be  sued,  suits 
would  be  brought  against  us  in  every  instance,  which  would  mean  con- 
siderable expense  in  defense  of  such  suits  even  if  such  suits  were 
decided  in  our  favor. 

"  We  advised  you  in  our  letter  of  July  28  that  the  public  policy  we 
were  carrying  was  for  $15,000  for  anv  one  person  and  $20,000  for  any 
one  accident  and  not  for  limits  of  $5,000  and  $10,000,  as  is  usually 
carried. 

"  We  would  also  state  that  we  have  been  allowed  to  carry  public 
liability  insurance  in  connection  with  our  work  for  the  Construction 
Division  of  the  Aviation  Section  of  the  Signal  Corps,  with  whom  we 
have  a  contract  along  exactly  the  same  lines  as  the  cantonment 
contract. 

"  We  also  have  a  contract  with  the  Ordnance  Department  in  con- 
nection with  considerable  work  for  the  Rock  Island  Arsenal;  and 
while  the  contract  is  not  in  exactly  the  same  form  as  the  cantonment 
contract,  we  have  been  allowed  to  carry  a  public  insurance. 

"  We  would  like  very  much  to  have  you  consider  your  decision  and 
hope  you  can  give  us  a"  favorable  answer." 

3.  There  was  no  further  correspondence  between  the  Government 
and  petitioner  in  respect  to  this  matter  and  no  public  liability  insur- 
ance was  ever  authorized  or  approved  by  any  Government  officer. 

4.  Gen.  Littell  testified  (Tr.,  p.  84)  that  the  refusal  of  the  con- 
tracting officer  to  authorize  or  approve  the  taking  out  by  the  con- 
tractor of  public  liability  insurance  was  the  result  of  a  settled  policy 
determined  upon  by  the  Construction  Division  of  the  Quartermaster 
Corps  at  the  beginning  of  cantonment  construction  work  in  the  sum- 
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mer  of  1917,  and  this  decision  was  based  upon  the  theory  of  economy ; 
but  that  later  on,  some  time  in  December,  1917,  the  policy  of  the  Con- 
struction Division  of  the  Quartermaster  Corps  was  changed,  and 
thereafter  it  was  determined  that  contractors  would  be  authorized  to 
take  out  public  liability  insurance  and  charge  the  premiums  to  the 
cost  of  the  work. 

6.  The  construction  work  called  for  under  the  written  contract 
was  completed  in  September  or  October,  1917,  and  turned  over  to 
the  Government.  The  premiums  paid  by  the  petitioner  upon  the 
public  liability  insurance  policies  taken  out,  amounting  to  $8,113.72, 
was  paid  by  the  petitioner  to  the  Ocean  Accident  &  Guaranty  Cor- 
poration, an  insurance  company,  and  this  amount  forms  the  basis  of 
this  claim.  It  does  not  appear  that  the  insurance  company  was 
called  upon  to  make  any  payments  to  the  contractor  for  accidents 
occurring  at  the  site  of  the  work  to  outsiders. 

DECISION. 

1.  Clause  (A),  Article  II,  of  the  contract  of  June  20,  1917,  ex- 
pressly provided  that  the  Government  would  reimburse  the  peti- 
tioner for  premiums  upon — 

"  Such  bonds,  fire,  liability,  and  other  insurance  clb  the  contracting 
oiflcer  Toay  approve  or  require^  and  such  losses  and  expenses,  not 
compensated  by  insurance  or  otherwise,  as  are  found  and  certified  by 
the  contracting  oiBcer  to  have  been  actually  sustained  (including 
settlements  made  with  the  written  consent  and  approval  of  the  con- 
tracting officer)  by  the  contractor  in  connection  with  said  work,  and 
to  have  clearly  resulted  from  causes  other  than  the  fault  or  neglect 
of  the  contractor.'*'^ 

2.  Under  the  plain  wording  of  this  agreement  the  Government 
could  not  possibly  become  liable  for  any  accidents  to  outsiders  except 
those  that  were  not  the  result  of  causes  other  than  the  fault  or  neg- 
lect of  the  contractor.  It  was  entirely  optional  with  the  Government 
as  to  whether  it  would  assume  the  risk  of  any  such  liability,  or 
whether  it  would  protect  itself  by  securing,  and  paying  premiums 
upon,  a  policy  of  insurance  to  guarantee  against  such  loss,  or  any 
portion  of  it.  The  evidence  clearly  shows  that  the  contracting 
officer,  in  pursuance  of  a  settled  and  determined  policy  in  respect  to 
this  matter,  decided  to  assume  any  risk  that  the  Government  might 
be  under  by  virtue  of  the  contract  rather  than  to  pay  out  premiums 
upon  policies  to  cover  such  loss ;  in  other  words,  the  Government  de- 
cided to  carry  its  own  insurance  against  any  losses  which  it  might 
be  compelled  to  sustain  as  a  result  of  injuries  to  outsiders  not  result- 
ing from  the  fault  or  neglect  of  the  contractor.  Petitioner  was  fully 
informed  of  this  at  the  start  and  took  out  the  policy  at  its  own  risk; 
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in  fact,  when  the  policy  of  the  Government  was  more  fully  and  defi- 
nitely explained  in  the  correspondence,  petitioner  admits  that  it 
could  at  any  time  have  canceled  the  policy  of  liability  insurance. 
The  policy  of  insurance  actually  taken  out  by  the  petitioner,  and  for 
which  the  $8,113,72  premium  was  paid,  was  not  limited  to  insuring 
petitioner  against  accidents  to  outsiders  resulting  from  causes  other 
than  the  fault  or  neglect  of  the  contractor,  but  insured  the  petitioner 
against  "loss  by  reason  of  the  liability  imposed  by  law  upon  the 
assured  for  damages,"  which  included  losses  by  accident  resulting 
from  acts  due  to  the  fault  or  neglect  of  the  contractor,  which  was  an 
insurance  against  a  great  deal  higher  risk  than  the  Government  of 
the  United  States  and  assumed  to  make  reimbursement  for  as  a  part 
of  the  cost  of  the  work ;  and  it  was  a  perfectly  proper  exercise  of  dis- 
cretion upon  the  part  of  the  contracting  officer  to  decide  that  the 
Government  would  run  its  own  risk  as  to  the  liability  which  it  had 
assumed  under  the  contract  rather  than  to  pay  premiums  for  insur- 
ance against  such  losses.  The  wisdom  of  this  policy  is  borne  out  by 
the  fact  that  no  loss  of  the  character  assmned  by  the  Government  in 
the  contract  of  June  20,  1917,  was  ever  sustained  at  the  site  of  the 
work. 

3.  For  the  reasons  above  stated,  all  relief  asked  for  in  this  case 
must  be  denied. 

DI8P08ITTON. 

An  order  denying  relief  will  be  issued  by  this  Board. 
Col.  Delafield  and  Maj.  Farr  concurring. 
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June  19, 1920. 
Case  No.  2400. 

hi  re  CLAIM  OF  STANDABD  GAS  EHQINE  CO. 

1.  SIFBCOHTEACTOR — AS8V&AHCE  OF  PBOTECTION. — Where  a  subcontractor, 
under  a  formal  contract,  was  urged  to  continue  production  and  assured 
that  it  would  be  protected  from  loss  by  the  Government  if  prime 
contractor  failed  to  perform  its  agreement,  no  agreement  arose  between 
claimant  and  the  Goyemment,  for  all  that  was  meant  was  that  In  the 
eyent  of  any  adjustment  of  the  prime  contract  suitable  measures  would 
be  taken  to  protect  the  Interests  of  the  subcontractor. 

2*  CLAIM  AHD  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  |4,- 
621.81  loss  on  gas  engines.    Held,  claimant  not  entitled  to  recover. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS   or  FACTT. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim.  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17, 1919,  for  $4,621.81,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

2.  The  claimant  is  a  corporation  located  at  Oakland,  Calif.  It 
entered  into  contracts  with  the  West  Coast  Shipbuilding  Co.  to  fur- 
nish it  engines  to  be  placed  in  river  steamers  for  the  construction  of 
14  of  which  the  West  Coast  Shipbuilding  Co.  had  entered  into  for- 
mal contracts  with  the  United  States. 

3.  One  of  the  requirements  in  the  request  for  bids  for  the  con- 
struction of  the  steamers  was  that  the  successful  bidder  should  fur- 
nish a  bond  to  protect  the  United  States  against  loss  and  to  insure 
faithful  performance  of  contracts.  The  West  Coast  Shipbuilding 
Co.  ordered  engines  from  claimant  company  after  the  contract  had 
been  awarded,  but  before  it  was  able  to  furnish  the  required  bond. 
In  fact,  it  was  never  able  to  furnish  a  bond  and  its  contracts  were 
canceled  by  the  United  States  on  October  31, 1918. 

4.  The  claimant  company  proceeded  with  the  manufacture  of  en- 
gines under  its  contracts  with  the  West  Coast  Shipbuilding  Co.  In 
the  summer  of  1918  it  received  information  that  led  it  to  doubt  the 
ability  of  the  West  Coast  Shipbuilding  Co.  to  secure  a  bond  for  the 
performance  of  its  contracts.    One  of  its  representatives  talked  many 
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times  with  Maj.  Frank  Van  Vleck,  of  the  Transportation  Service, 
and,  it  is  alleged,  received  assurance  that  the  claimant  would  be  pro- 
tected from  loss  in  any  event,  even  if  the  West  Coast  Shipbuilding 
Co.  was  not  able  to  perform  its  contracts,  and  the  claimant  was  re- 
peatedly urged  to  continue  the  construction  of  engines. 

DECISION. 

1.  The  claimant  company  is  a  subcontractor  of  the  West  Coast 
•Shipbuilding  Co.,  which  had  formal  contracts  with  the  United  States 
dated  June  29, 1918.  An  assurance  by  an  officer  of  the  United  States 
that  the  claimant  would  be  protected  if  it  continued  performance  of  its 
subcontract,  even  if  it  be  assumed  that  such  assurance  were  given,  does 
not  amount  to  a  new  agreement  between  the  claimant  and  the  United 
States.  At  the  most  it  is  no  more  than  a  statement  of  the  estab- 
lished practice  of  the  Government  to  respect  and  protect  as  far  as 
is  legally  possible  the  rights  of  subcontractors  who  are  assisting  in 
the  performance  of  Government  contracts.  Before  any  adjustment 
should  be  made  with  the  West  Coast  Shipbuilding  Co.  it  would  have 
been  the  duty  of  the  Government  to  take  suitable  measures  for  the 
protection  of  the  interests  of  the  claimant  and  other  subcontractors. 

2.  We  have  held  in  the  matter  of  the  claim  of  the  West  Coast 
Shipbuilding  Co.  that  the  right  of  cancellation  by  the  United  States 
of  its  contract  with  the  West  Coast  Shipbuilding  Co.  depends  upon 
the  determination  of  the  question  as  to  whether  or  not  the  require- 
ment of  a  bond  from  the  contractor  was  waived  by  the  United 

3.  If  the  West  Coast  Shipbuilding  Co.  should  bring  a  suit  in  the 
courts  of  the  United  States  and  should  be  successful,  one  of  the 
United  States.    This  issue  is  one  for  the  courts  to  determine. 

3.  If  the  West  Coast  Shipbuilding  Co.  should  bring  a  suit  in  the 
courts  of  the  United  States  and  should  be  successful,  one  of  the 
elements  of  damages  would  be  the  amount  owed  by  it  to  the  claimant 
company. 

If  directions  to  continue  the  manufacture  of  engines  for  the  West 
Coast  Shipbuilding  Co.  were  given  by  officers  of  the  United  States, 
or  assurances  of  the  sort  alleged,  such  directions  or  assurances  might 
be  held  to  be  evidence  of  importance  that  the  Government  had 
waived  the  requirement  that  the  West  Coast  Shipbuilding  Co.  should 
furnish  a  bond  to  insure  performance  of  its  contract. 

4.  The  evidence  does  not  warrant  a  finding  that  any  express  or 
implied  agreement  'was  entered  into  between  the  United  States  and 
the  claimant  company. 

DISPOSITION. 

A  final  order  will  be  entered  denying  the  claimant  relief. 
Col.  Delafield  concurring. 
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June  21,  1920. 
Case  No.  341. 

In  re  CLAIX  OP  THE  SPECIALTT  KNIT  GOODS  MANUPACTTTBIHG  CO.  (BE- 

HEABING). 

1.  BESTBIGTION  UPON  USE  OF  KATEBIALS.— Wliere  claimant  had  a  con- 
tract with  the  Goyernment  to  use  certain  yarn  exclusively  for  the  manu- 
facture of  fabric  for  its  prime  contractor,  held,  that  after  completion  of 
the  prime  contract  claimant  was  still  bound  under  its  direct  agreement 
with  the  Goyernment  to  obtain  the  consent  of  the  Goyernment  before 
disposing  of  its  excess  yarn,  and  that  consequently  there  is  no  implied 
obligation  binding  the  Goyernment  to  compensate  claimant  for  loss  suf- 
fered on  account  of  the  Goyernment's  delay  in  giying  such  consent, 
where  such  withholding  of  consent  was  not  unreasonable. 

8.  CIAIH  AND  DECISION. — By  its  decisions  of  February  20,  1920,  and  June 
1,  1920  (on  rehearing),  this  Board  held  that  claimant  was  entitled  to 
relief  under  the  act  of  Karch  8,  1919.  The  case  has  been  remanded 
by  the  War  Department  Claims  Board,  howeyer,  under  its  resolution  of 
April  6,  1920,  after  consideration  by  the  standing  committee  of  that 
board  as  on  appeal  from  the  Board  of  Contract  Adjustment.  Held,  pur- 
suant to  the  decision  of  the  standing  committee,  claimant  is  not  en- 
titled to  relief.  For  the  facts  see  the  prior  decisioni  of  this  Board  (YoL 
m,  p.  906,  and  Vol.  V,  p.  916.) 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

DECISION. 

1.  The  facts  on  which  the  decision  is  based  are  sufficiently  stated 
in  the  decision  of  this  Board  rendered  February  20,  1920,  and  in  the 
opinion  of  this  Board  on  a  rehearing  dated  June  1,  1920,  and  the 
findings  of  fact  contained  in  the  decision  of  February  20,  1920,  and 
in  the  opinion  of  June  1,  1920,  and  referred  to  and  incorporated  as 
the  facts  on  which  the  present  decision  are  based. 

2.  The  record  shows  that  this  claim  arises  under  the  act  of  March 
2,  1919,  and  was  heard  before  this  Board  on  February  6,  1920,  at 
which  witnesses  for  the  claimant  and  for  the  Government  testified. 
A  decision  was  rendered  on  February  20,  1920,  in  which  it  was  held 
that  the  claimant  was  entitled  to  relief.  On  the  same  date  certificate 
Form  C  was  executed  and  a  document  signed  setting  forth  the  nature, 
terms,  and  conditions  of  the  agreement  that  it  was  found  had  been 
entered  into  between  the  claimant  and  the  United  States.  The  claim 
was  then  sent  to  the  Claims  Board,  Director  of  Purchase,  for  action. 
The  claim  was  returned  for  reconsideration  by  the  special  member  of 
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the  War  Department  Claims  Board  assigned  to  Purchase.  Another 
hearing  was  held  on  April  24,  1920,  at  which  representatives  of  the 
claimant  were  present,  and  Mr.  George  W.  Keed  representing  the 
Government.  This  Board,  after  consideration  of  the  arguments  on 
both  sides,  rendered  an  opinion  confirming  its  earlier  decision.  The 
claim  was  then  submitted  to  the  standing  committee  of  the  War 
Department  Claims  Board,  pursuant  to  its  resolution  of  April  6, 
1920,  which  reads  as  follows : 

^' Resolved^  That  in  such  cases,  where  a  special  member  believes 
that  the  rights  and  interests  of  the  United  States  would  not  be  prop- 
erly protected  by  an  award  or  settlement  contract  made  in  pursuance 
of  a  decision  hj  the  Board  of  Contract  Adjustment  rendered  in  such 
case,  such  special  member  may  request  the  Board  of  Contract  Adjust- 
ment to  reconsider  its  decision,  and,  for  that  purpose,  shall  transmit 
the  entire  file  to  the  Board  of  Contract  Adjustment  with  a  full  state- 
ment of  his  objections  and  the  reason  therefor,  and  shall  also  trans- 
mit a  copv  of  such  statement  and  the  decision  to  which  objection  is 
made  to  the  recorder  of  the  War  Department  Claims  Boara.  Upon 
receipt  of  such  request  for  reconsideration  it  shall  be  the  duty  of  the 
Board  of  Contract  Adjustment  to  reexamine  the  case,  with  special 
reference  to  objections  raised  by  the  special  member,  and  thereafter 
to  return  the  case  to  the  bureau  board  represented  by  the  special 
member  with  such  modification  of  its  decision,  if  any,  or  such  com- 
ment thereon,  as  it  may  deem  proper.  In  case  the  special  member, 
after  careful  consideration,  shall  still  be  unable  to  agree  with  the 
Board  of  Contract  Adjustment,  he  may  in  his  discretion  submit  the 
whole  case  to  the  standing  committee,  which  shall  review  the  entire 
proceedings  as  on  appeal,  and  the  decision  of  the  standing  committee 
shall  be  conclusive,  except  that  the  standing  committee  may,  in  its 
discretion,  submit  any  such  case  to  the  special  advisers  of  the  Secre- 
tary of  War,  appointed  to  hear  appeals  by  claimants,  and  in  such 
event  the  advisers  will  present  their  recommendations  to  the  Secre- 
tary of  War  as  in  other  cases." 

General  Order  40,  of  March  19, 1919,  provides  in  part : 

"  3.  The  War  Department  Claims  Board  constituted  by  War  De- 
partment Circular  36,  dated  January  20,  1919,  is  authorized  and 
directed  to  exercise,  and  is  hereby  designated  and  established  as  the 
agency  through  which  shall  be  exercised,  in  the  name  of  the  Secre- 
tary of  War  and  by  his  authority,  all  powers  and  duties  conferred 
upon  the  Secretary  of  War  by  the  act  of  Congress  entitled  'An  act 
to  provide  relief  in  cases  of  contracts  connected  with  the  prosecution 
of  the  war,  and  for  other  purposes,'  approved  March  2, 1919."    *    *    * 

"  For  the  expeditious  performance  of  its  duties  the  War  Depart- 
ment Claims  Board  is  authorized  to  make  such  use  as  it  may  find 
desirable  of  the  Board  of  Contract  Adjustment,  the  War  Department 
Board  of  Appraisers,  and  any  other  agency  or  agencies  of  the  War 
Department." 

Pursuant  to  the  above  order.  Supply  Circular  No.  17,  Purchase, 
Storage  and  Traffic  Division,  1919,  was  passed,  and  by  it  the  War 
Department  Claims  Board,  pursuant  to  its  authority  under  General 
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Order  40,  conferred  upon  theBoardofContract  Adjustment,  by  para- 
graphs 5  and  7  of  Supply  Circular  No.  17,  certain  original  and  appel- 
late jurisdiction. 

The  resolution  of  April  6,  1920,  above  quoted,  was  passed  by  the 
WaiC  Department  Claims  Board,  pursuant  to  the  powers  so  conferred 
upon  it  by  General  Order  40,  and  is  conclusive  upon  this  Board  and 
the  whole  War  Department,  except  the  Secretary  of  War  and  those 
whom  he  may  designate  in  such  cases  to  advise  or  assist  him. 

3.  The  standing  committee  has  reviewed  the  entire  proceedings 
as  on  appeal  from  the  Board  of  Contract  Adjustment.  The  standing 
committee  has  decided  that  no  ground  of  liability  is  established  and 
this  Board  is  directed,  by  memorandum  dated  June  12, 1920,  that  the 
claimant  be  denied  relief.  It  is  understood  that  the  grounds  for 
denial  of  relief  are  that  the  terms  of  the  contract  of  May  16,  1918, 
signed  by  the  claimant  company,  are  inconsistent  with  the  use  of  the 
wool  allotted  that  company  for  any  other  purposes  than  in  fulfillment 
of  the  contract  referred  to  without  the  consent  of  the  United  States, 
and  such  consent  was  not  unreasonably  withheld. 

4.  Pursuant  to  the  directions  of  the  standing  committee  of  the 
War  Department  Claims  Board  and  in  accordance  with  its  memo- 
randum dated  June  12, 1920,  a  final  order  will  be  entered  denying  the 
claimant  relief. 

Col.  Delafield  concurring. 
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JuOTJ  22, 1920. 
Case  No.  726. 

In  re  CLAIM  OF  COLUEB  HAHTTFACTVEIHa  GO. 

1.  COHDITIOHAL  AOBEEHEHT  TO  BECOMXEND  PVB CHASE.— Where  claim- 
ant was  unable  to  meet  the  req,iiirements  of  its  Ooyernment  contracts, 
which  were  accordingly  canceled  by  agreement,  and  thereafter,  at 
claimant's  solicitations,  a  Ooyernment  representatiye  oifered  to  recom- 
mend the  reinspection  of  rejected  articles  upon  certain  conditions,  and 
also  the  purchase  of  the  articles,  if  on  inspection  the  rejections  did  not 
exceed  8  per  cent,  held  that  since  this  oifer  was  not  accepted  prior  to 
Hoyember  12,  1918,  there  was  no  agreement  within  the  meaning  of  the 
act  of  Xarch  2,  1919. 

8.  CLAIX  AHD  DECISION.— Claim  nnder  the  act  of  Karch  8,  1919,  for  |49,- 
618.37,  based  upon  an  alleged  written  agreement  relating  to  undershirts. 
Held,  claimant  is  not  entitled  to  relief. 


Mr.  Averill  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $49,618.37  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  This  claim  is  filed  in  the  name  of  the  Collier  Manufacturing 
Co.,  of  Bamesville,  Ga.  The  petition  was  filed  June  28, 1919,  and  a 
hearing  has  been  had  in  the  matter. 

3.  The  Quartermaster  Corps  of  the  United  States  Army  entered 
into  three  "proxy"  signed  contracts  with  Clift  &  Goodrich,  320 
Broadway,  New  York  City,  for  the  manufacture  of  knit  undershirts 
for  the  United  States  Army.  These  contracts  were  signed  by  Clift  & 
Goodrich  in  their  own  right.  It  was  shown  at  the  hearing  that 
Clift  &  Goodrich  were  the  selling  agents  for  the  Collier  Manufactur- 
ing Co.,  of  Barnesville,  Ga.  It  appears  that  the  Collier  Manufac- 
turing Co.  raised  no  objection  to  the  execution  of  the  contracts  by 
their  agents,  they  fully  recognized  same,  manufactured  and  de- 
livered under  the  contracts ;  Clift  &  Goodrich  received  payment  for 

the  same  and  settled  with  Collier  Manufacturing  Co. 

461 
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4.  The  informal  contracts,  which  were  entered  into  between  the 
Government,  acting  through  H.  J.  Hirsch,  colonel,  Quartermaster 
Corps,  and  Clift  &  Goodrich  for  the  manufacture  of  knit  under- 
wear, were  as  follows : 

(a)  Contract  Xo.  1164-A,  dated  March  7,  1918,  for  the  manufac- 
ture and  delivery  of  120,000  summer  cotton-ribbed  undershirts,  de- 
livery to  be  completed  August  31,  1918. 

(6)  Contract  Xo.  2848-A,  date<l  May  7, 1918,  for  the  manufacture 
and  delivery  of  120,000  summer  cotton-ribbed  undershirts,  delivery 
to  be  completed  October  31,  1918. 

(c)  Contract  Xo.  3735-A,  dated  June  11,  1918,  for  the  manufac- 
ture and  delivery  of  120,000  summer  cotton-ribbed  undershirts,  "  de- 
liverj'  to  be  made  to  this  Corps  f .  o.  b.  cars  Bamesville,  Ga.,  15,000 
undershirts  weekly,  commencing  November  1,  1918." 

5.  The  goods  made  by  the  Collier  Manufacturing  Co.  were  un- 
satisfactory to  the  Government  inspectors  stationed  at  the  plant, 
being  of  tender  fabric  and  unsatisfactory  for  Army  use.  Owing  to 
the  large  number  of  rejections,  the  Collier  Manufacturing  Co.  de- 
sired to  have  its  contracts  canceled,  and  on  or  about  August  28,  1918, 
sent  the  following  telegram  to  Clift  &  Goodrich,  New  York,  X.  Y. : 

"  On  account  rigid  inspection  have  stopped  knitting  Government 
orders ;  have  fifteen  hundred  dozen  in  process,  which  will  be  finished. 
Have  written.  Unless  Government  can  modify  its  rigid  inspection 
can  not  execute  any  more  business.  If  necessary,  will  turn  over  the 
plant  and  quit.    Inspectors  must  be  withdrawn." 

6.  Under  date  of  September  5,  1918,  the  Collier  Manufacturing 
Co.  wrote  Clift  &  Goodrich  in  part  as  follows : 

"Regarding  Government  contracts,  it  seems  that  it  (is)  impossible 
for  us  to  please  them  in  our  methods  of  bleaching ;  so  for  that  reason, 
as  advised  last  week,  we  are  not  knitting  any  more  Government  gar- 
ments, but  simply  finishing  up  what  is  in  the  works." 

7.  Manufacture  was  suspended  and  inspectors  left  the  plant  the 
first  week  in  September,  1918. 

8.  Under  dates  of  October  18,  October  19,  and  October  27,  1918, 
supplemental  agreements  Xos.  2649,  2548,  and  2546,  affecting  con- 
tracts Xos.  1164r-A,  3735-A,  and  2848-A,  respectively,  were  entered 
into  between  Clift  &  Goodrich  and  the  United  States,  which  supple- 
mental agreements  canceled  unperformed  parts  of  contracts  Xos. 
1164-A,  3735-A,  and  2848-A. 

9.  Paragraph  8  of  each  of  the  aforementioned  supplemental  agree- 
ments reads  as  follows : 

"That  *  *  *  any  and  all  debts,  liabilities,  claims,  or  causes  of 
action,  if  any,  existing  between  the  parties  hereto,  one  against  the 
other,  by  reason  of  or  arising  out  of  the  aforementioned  modifications 
of  the  original  contract  are  hereby  released  and  discharged." 

10.  Shortly  after  the  suspension  of  production  and  on  or  about  the 
latter  part  of  September,  and  again  later,  in  the  early  part  of  Octo- 
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ber,  1918,  Mr.  D.  C.  Collier,  secretary  and  treasurer,  and  Mr.  J.  C. 
Collier,  president  of  the  Collier  Manufacturing  Co.,  visited  New 
York  and  conferred  with  Maj.  F.  H.  Burgher,  chief  of  the  knit- 
^oods  branch.  Clothing  and  Equipage  Division,  New  York  City, 
and  with  Mr.  Harry  Jacobson,  assistant  to  Maj.  Burgher. 

11.  The  evidence  shows  that  the  efforts  of  the  representatives  of 
the  Collier  Manufacturing  Co.  were  directed  to  obtaining  reinspec- 
tion  and  acceptance  of  approximately  27,000  summer- weight  under- 
shirts alleged  to  be  firsts,  also  about  25,000  rejects  and  seconds,  which 
were  on  hand  at  their  plant. 

12.  The  claimant  alleges  that  an  agreement  was  entered  into  be- 
tween Maj.  F.  H.  Burgher  and  Mr.  Harry  Jacobson,  on  behalf  of 
the  Government,  and  the  Collier  Manufacturing  Co.,  by  the  terms 
of  which  agreement  the  6overnn)#nt  was  to  reinspect  and  accept  the 
goods  on  hand,  and  upon  this  alleged  agreement  its  claim  is  based. 

13.  The  evidence  is  clear  and  convincing  that  no  such  agreement 
was  entered  into  by  the  representatives  of  the  Government  and  that 
no  promise  was  made  to  the  representatives  of  the  Collier  Manufac- 
turing Co. 

14.  The  evidence  shows  that  the  sample  of  the  goods  brought  to 
New  York  and  exhibited  to  the  representatives  of  the  Government 
clearly  demonstrated  that  the  goods  on  hand  were  of  tender  fabric ; 
that  they  had  been  injured  in  the  bleaching. 

15.  The  Government  did  not  desire  to  increase  its  stock  of  seconds, 
and  the  evidence  further  shows  that  the  representatives  of  the  Gov- 
ernment clearly  stated  to  the  representatives  of  the  claimant  that 
they  would  endeavor  to  minimize  the  loss,  if  possible,  by  having  a 
farther  inspection  made  and  then,  if  the  needs  of  the  Government 
required,  recommend  that  a  purchase  order  be  issued  for  such  of  the 
goods  on  hand  as  might  be  serviceable  to  the  Government. 

16.  The  representatives  of  the  Government  then  took  up  the  ques- 
tion with  the  authorities  in  Washington  and  with  the  depot  quarter- 
master at  Atlanta,  and  under  date  of  November  4,  1918,  the  follow- 
ing letter  was  written  by  the  Clothing  and  Equipage  Division,  by 
Mr.  Harry  Jacobson,  to  Messrs.  Clift  &  Goodrich,  the  agents  of  the 
claimant  company,  330  Broadway,  New  York: 

"1.  Referring  to  the  recent  interview  with  Mr.  Collier,  sr.,  and 
Mr.  McKenzie  regarding  the  quantity  still  on  hand  of  undershirts  at 
the  Collier  Manufacturing  Co. 

^'  2.  It  will  be  recalled  that  this  branch  stated  that  we  would  in- 
vestigate the  matter  and  find  some  way  by  which  it  would  be  possi- 
ble to  recommend  the  stock  of  approximately  27,000  undershirts  for 
purchase. 

"3.  We  have  taken  this  matter  up  very  thoroughly  with  our  in- 
spection and  depot  relations  branch,  who  in  turn  took  the  matter  up 
with  Maj.  Frank  Walton,  in  charge  of  the  Atlanta  depot. 
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"  4.  We  are  informed  by  the  inspection  and  depot  relations  branch 
to  notify  you  that  a  recommendation  for  purchase  will  be  made 
under  the  following  conditions : 

"(a)  The  Collier  Manufacturing  Co.  to  thoroughly  and  carefully 
inspect  the  total  quantity  of  undershirts  on  hand,  and  segregating 
those  garments  that  they  consider  to  be  imperfect  and  of  tender 
fabric. 

"(&)  Notify  this  branch  as  to  the  quantity  then  remaining  which 
they  offer  for  purchase,  and  for  which  a  recomemndation  to  purchase 
will  be  made  bv  this  branch. 

"(c)  The  Atlanta  depot  quartermaster  will  then  inspect  the  quan- 
tity purchased  and  if  rejects  are  found  in  this  lot  to  exceed  3  per 
cent  of  the  amount  purchased,  the  entire  quantity  will  be  rejected 
and  contract  considered  as  completed. 

"6.  Will  you  take  this  matter  up  immediately  and  inform  this 
branch  if  you  will  accept  the  above  conditions,  to  apply  against  the 
purchase  of  the  quantity  on  hand  ?  On  receipt  of  your  reply  stating 
the  quantity  to  be  purchased  this  branch  will  then  make  the  neces- 
sary recommendations." 

17.  To  this  letter  no  reply  was  received  until  November  18,  1918, 
when  Clift  &  Goodrich  wrote  the  following  letter  to  the  Quarter- 
master Department,  attention  Mr.  Harry  Jacobson : 

"  We  received  the  following  telegram  from  the  Collier  Manufac- 
turing Co.,  of  Barnesville,  Ga.,  in  reference  to  the  merchandise  which 
they  have  ready  for  the  Government  inspection : 

"  'Accept  conditions  specified  by  Government.  Merchandise  ready 
for  Government  inspection.  Have  inspection  instructions  wire  Maj. 
Walton.' 

^'  Will  you  kindly  have  the  necessary  instructions  issued  to  cover 
this  matter,  and  oblige  ?  " 

18.  This  letter  not  having  been  written  until  after  the  armistice^ 
the  Clothing  and  Equipage  Division  on  November  19,  1918,  wrote 
Clift  &  Goodrich  as  follows : 

"  1.  Your  letter  of  November  18  quoting  telegram  received  from 
the  Collier  Manufacturing  Co.,  accepting  conditions  relative  to  the 
recommendation  for  purchase  of  the  27,000  undershirts  on  hand,  re- 
ceived. 

"  2.  This  matter  has  been  thoroughly  and  carefully  taken  up,  and 
we  are  obliged  to  make  the  following  report  to  you : 

"  3.  On  November  4  we  wrote  you  a  letter  relative  to  this  matter 
and  embodied  certain  conditions  under  which  a  recommendation 
for  purchase  would  be  made,  and  requested  that  the  matter  be  taken 
up  immediately,  so  that  the  necessary  recommendation  could  be  made. 
A  telegram  was  received  by  you  from  the  Collier  Manufacturing 
Co.  asking  if  the  conditions  as  set  forth  in  our  letter  of  November 
4  could  not  be  made  a  little  easier.  You  sent  this  telegram  to  this 
office  by  messenger,  and  a  reply  was  made  to  jou  at  that  time  stat- 
ing that  the  matter  was  no  longer  in  our  jurisdiction,  and  we  sub- 
mitted to  you  a  copy  of  Maj.  Walton's  memorandum,  dated  Novem- 
ber 1,  to  Mr.  C.  J.  DriscoU,  supervisor  of  inspections,  and  a  copy  of 
memorandum  from  C.  J.  DriscoU,  inspection  and  depot  relations 
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branch,  Clothing  and  Equipage  Division,  dated  November  2,  to 
this  branch  showing  the  reason  for  our  submitting  the  conditions 
to  you  as  set  forth  in  our  letter  of  November  4. 

"  4.  Due  to  the  conditions  prevailing  at  the  present  time,  we  have 
been  instructed  to  make  no  further  recommendations  for  purchase. 
Since  November  4,  it  is  evident  that  the  Collier  Manufacturing  Co. 
had  ample  time  to  consider  the  acceptance  or  rejection  of  the  condi- 
tions stated  in  our  letter  of  November  4,  and,  inasmuch  as  no  action 
has  been  taken  by  them  in  making  this  decision,  and  under  existing 
conditions,  after  due  consideration,  this  branch  must  report  it  is 
inadvisable  to  make  a  recommendation  for  this  purchase.  Had  they 
accepted  these  conditions  prior  to  the  time  of  our  receiving  instruc- 
tions not  to  make  any  further  purchase,  the  recommendation  would 
have  been  made  and  action  taken. 

"  5.  It  is  our  opinion  that  the  Collier  Manufacturing  Co.  are  en- 
tirely at  fault  in  this  matter,  because  of  their  neglect  in  taking 
immediate  action  on  receipt  of  information  contained  in  our  letter 
of  November  4  to  you. 

"  6.  The  records  at  this  branch  now  show  that  contracts  1164-A, 
2848-A,  and  1375-A  stand  as  completed. 

"  By  authority  of  the  Director  of  Purchase." 

DECISION. 

1.  Upon  the  entire  record  and  upon  the  evidence  presented  at 
the  hearing,  it  is  the  opinion  of  the  Board  that  no  claim  can  be 
considered  under  the  original  contracts,  the  same  having  been  ter- 
minated by  agreement. 

2.  After  a  careful  consideration  of  the  record  and  the  evidence, 
it  is  the  opinion  of  the  Board  that  no  agreement,  either  express 
or  implied,  was  entered  into  between  the  Collier  Manufacturing  Co. 
and  any  officer  or  agent  acting  under  the  authority,  direction,  or  in- 
struction of  the  Secretary  of  War  or  of  the  President  within  the  pur- 
view of  the  act  of  March  2, 1919. 

3.  Relief  must  therefore  be  denied. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Hopkins  concurring. 
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June  22,  1920. 
Case  No.  2660. 

In  re  CLAHC  OF  WILLIAX  B.  PEKEY,  DOING  BTJSnTESS  AS  W.  B.  PEEEY 

ELECTEIC  CO. 

1.  DELAY  IN  PEEFOEMAHCE. — XTnder  a  Government  contract  for  certalit 
equipment  and  inttallation  thereof,  providing  for  pasrment  of  damages 
to  the  Government  in  case  of  delay  in  performance,  the  fact  that  the  de- 
lay wag  due  to  the  slowness  of  subcontractors  in  manufacturing  the 
equipment  does  not  excuse  the  contractor  from  paying  damages  to  the 
Government. 

8.  jrUEISDICTION. — Where  a  validly  executed  contract  has  been  fully  per* 
formed,  a  claim  thereunder  can  not  be  determined  by  the  War  Depart- 
ment but  must  be  settled  by  the  Treasury  Department  or  the  courts. 

3.  CLAHC  and  decision. — Claim  for  $10,272.48  presented  in  accordance 
with  General  Order  108  arising  from  a  validly  executed  contract  for 
equipment  of  an  electric  pumping  station  at  Fort  Bliss,  Tex.  Held» 
claimant  is  not  entitled  to  recover. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  (Jeneral  Order  No. 
103,  War  Department,  1918,  and  is  for  $10,272.48,  plus  6  per  cent 
interest  from  October  22, 1917,  together  with  "  the  cost  and  disburse- 
ments of  this  action  "  under  the  following  circumstances : 

2.  On  June  21, 1916,  the  United  States  entered  into  a  contract  with 
the  claimant  through  Maj.  William  Elliott,  Quartermaster  Corps,  as 
contracting  officer,  by  which  the  claimant  agreed  to  furnish  all  ma- 
chinery, material,  and  labor,  and  installing,  complete  and  ready  for 
use,  an  electrically  operated  pumping  equipment  for  the  new  pump 
house  then  being  constructed  at  Fort  Bliss,  Tex.  Said  contract  re- 
fers to  the  circular  to  bidders  and  specifications  which  are  made  part 
of  the  said  contract.  Article  IV  of  the  said  contract  provides  that 
the  work  shall  commence  on  or  before  the  27th  day  of  June,  1916,  and 
be  completed  on  or  before  the  23d  day  of  March,  1917.  It  also 
provides : 

"Art.  VI.  That  in  case  of  failure  of  the  said  contractor  to  comply 
with  the  stipulations  of  this  contract  according  to  the  true  intent 
and  meaning  thereof  (including  the  requirement  for  progress  of  per- 
formance to  the  satisfaction  of  the  officer  in  charge  or  higher  au- 
4C6 
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thority ) ,  then  the  partv  of  the  first  part,  or  his  successor,  shall  have 
the  right  to  complete  tke  work  in  such  manner  as  he  shall  deem  best 
for  the  interests  of  the  public  service,  either  by  day's  labor  and  open 
market  purchase  of  the  necessary  materials  or  by  contract,  or  both, 
and  to  use  for  that  purpose  the  contractor's  materials  and  appliances 
on  the  reservation  or  at  the  place  where  the  work  is  being  performed, 
and  any  excess  of  cost  resulting  from  such  failure  shall  be  charged 
to  the  contractor.  In  event,  however,  of  the  granting  of  additional 
time  for  performance  the  cost  of  inspection  and  other  expenses  and 
damages  to  the  United  States  over  what  would  have  been  incurred 
had  performance  been  accomplished  by  the  time  originally  fixed 
therefor,  if  any,  except  in  so  far  as  the  same  may  arise  from  delays 
for  which  the  United  States  is  responsible,  as  determined  in  each  of 
these  particulars  by  the  officer  in  charge  or  higher  authority,  shall  be 
charged  to  the  contractor,  and  may  be  deducted  from  any  money  due 
or  to  become  due  said  contractor  xrom  the  United  States ;  Provided^ 
That  where  additional  time  has  been  granted  the  United  States  shall 
also  have  the  right  to  cause  the  remaining  part  of  the  contract,  or 
any  portion  thereof,  to  be  taken  from  the  contractor  whenever,  in 
the  opinion  of  the  officer  in  charge,  reasonable  and  satisfactory  prog- 
ress IS  not  being  made,  and  to  secure  completion  at  the  expense  of 
the  contractor,  including  charges  as  above  on  account  of  delays." 

3.  The  circular  and  instructions  to  bidders,  dated  May  3,  1916, 
referred  to  and  made  part  of  the  contract  of  June  21, 1916,  contained 
the  following  provisions: 

"  4.  Time  of  performance. — ^Bidders  for  construction  proper  must 
state  the  least  number  of  days,  after  notification  of  award  of  con- 
tract in  which  they  will  agree  to  commence  the  work.  Bidders  must 
state  in  the  proposals  the  time  in  which  they  will  complete  each  class 
of  work.  Furthermore,  it  must  be  understood  that,  should  the  con- 
tracts be  awarded  separately,  the  contractors  therefor  will  be  re- 
quired to  commence  work  at  such  time  as  the  officer  in  charge  may 
give  notice  that  the  building  is  ready  for  same,  to  carry  the  work 
forward  in  harmony  with  the  construction  proper,  and  to  complete 
contract  promptly  in  regular  order  of  work  and  in  no  case  later  than 
the  completion  oi  construction  proper,  as  and  when  the  same  is  ac- 
tually performed.  While  time  of  performance  will  be  considered  in 
making  award,  yet  in  stating  the  time  bidders  should  make  due 
allowance  for  both  probable  and  unforeseen  difficulties  that  may  be 
encountered,  and  they  should  make  no  proposition  which  they  are 
not  positive,  beyond  question,  that  they  can  absolutely  fulfill.  No 
credit  will  be  giVen  to  a  bidder  who,  with  view  to  drawing  favor- 
able attention  to  his  proposal,  gives  a  time  so  short  that  it  will  not 
be  reasonable  and  practicable  for  him  to  complete  the  contract,  op 
separate  part  thereof,  within  the  limit  for  same."    ♦    ♦    ♦ 

"25.  Interpretation  of  contract, — Unless  otherwise  specifically  set 
forth,  the  contractor  shall  furnish  all  materials,  labor,  etc.,  necessary 
to  fully  complete  the  work  according  to  the  true  intent  and  meaning 
of  the  drawings  and  specifications,  of  which  intent  and  meaning  the 
officer  in  charge  shall  be  the  interpreter.  Except  when  otherwise  in- 
dicated, no  local  terms  or  classifications  will  be  considered  in  the  in- 
terpretation of  the  contract  or  the  specifications  forming  a  part 
thereof."    *     *     * 
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"  56.  Failure  and  delays  of  contra/itOT. — In  case  of  failure  of  the 
contractor  to  fulfill  his  agreement  (including  the  req^uirement  for 
progress  to  the  satisfaction  of  the  officer  in  charge  or  higher  author- 
ity), the  contract  may  be  annulled  and  completion  secured  in  such 
manner  as  may  be  deemed  best  for  the  interests  of  the  public  service, 
and  any  excess  of  cost  resulting  from  the  failure,  mcluding  any 
charges  on  account  of  delays,  shall  be  charged  to  the  contractor. 
In  event,  however,  of  the  granting  of  additional  time  to  the  contrac- 
tor for  performance,  the  cost  of  inspection  and  other  expenses  and 
damages,  including  loss  or  damage  to  the  work  under  construction 
by  fire  or  other  causes,  to  the  United  States  from  and  after  the  date 
originally  fixed  for  completion  until  the  work  shall  have  been  satis- 
factorily accomplished,  except  in  so  far  as  the  same  may  arise  from 
delays  tor  which  the  United  States  is  responsible,  as  determined  in 
each  of  these  particulars  by  the  officer  in  charge  or  by  higher  au- 
thority, shall  be  charged  to  the  contractor  and  may  be  deducted  from 
any  money  due  or  to  become  due  the  contractor  from  the  United 
States :  Provided^  That  where  additional  time  has  been  granted,  the 
United  States  shall  also  have  the  right  to  cause  the  remaining  por- 
tion of  the  contract,  or  any  part  thereof,  to  be  taken  from  the  con- 
tractor whenever,  in  the  opinion  of  the  officer  in  charge,  reasonable 
and  satisfactory  progress  is  not  being  made,  and  to  secure  comple- 
tion at  the  expense  of  the  contractor,  together  with  charges  as  above 
on  account  of  delay."    ♦    ♦    ♦ 

"  61.  Strict  construction  of  time  periods  in  contracts. — The  Secre- 
tary of  War  has  directed  that  the  especial  attention  of  all  contractors, 
at  the  time  of  signing  contracts,  be  called  to  the  fact  that  it  is  the 
purpose  of  the  War  Department  to  exact  a  fulfillment  of  all  con- 
tracts as  to  the  time  periods,  and  that  they  should  understand  when 
entering  into  contracts  with  this  department  that  they  need  not  do 
so  with  the  expectation  that  they  can  be  relieved  from  those  con- 
ditions."   *    *    * 

The  claimant's  bid,  dated  June  2,  1916,  on  which  the  contract  was 
awarded,  proposed  to  complete  the  work  called  for  by  the  contract 
within  230  working  days  from  notification  of  award. 

4.  The  following  supplemental  agreements  in  modification  of  the 
contract  of  June  21, 1916,  were  entered  into : 

(a)  Supplemental  agreement,  dated  January  18,  1917,  authorizing 
the  contractor  to  install  an  air  receiver  at  a  point  outside  the  pump 
house  instead  of  inside  the  pump  house  as  required  by  the  original 
contract.    This  supplemental  agreement  provides  that: 

"  The  contractor  shall  receive  neither  more  nor  less  dollars  than 
stipulated  in  said  original  contract." 

(&)  Supplemental  agreement,  dated  March  30, 1917,  extending  the 
time  for  completion  of  the  contract  of  June  21,  1916,  to  April  15, 
1917,  subject  to  the  following  limitation : 

"That  the  cost  of  inspection  and  other  additional  expenses  and 
damages  (including,  in  the  case  of  construction  work,  any  loss  or 
damage  to  the  worlc  under  construction  by  fire  or  other  causes)  to 
the  tfnited  States  from  and  after  the  date  originally  fixed  for  corn- 
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pletion  until  the  work  or  deliveries  shall  have  been  satisfactorily 
accomplished,  except  in  so  far  as  same  may  arise  from  delays  for 
which  the  United  States  is  responsible,  as  determined  in  each  of  these 
particulars  by  the  officer  in  charge  or  higher  authority,  shall  be 
charged  to  the  contractor  and  may  be  deducted  from  any  money  due 
or  to  become  due  said  contractor  from  the  Government.      *    *    * 

(<?)  Supplemental  agreement,  dated  April  21, 1917,  providing  that 
the  contractor  may  install  temporary  transformers  which  do  not 
meet  the  requirements  of  the  contract,  so  that  the  Government  may 
utilize  the  pumping  plant  at  the  earliest  practical  date  and  in  order 
that  charges  accruing  against  the  contractor  because  of  delays  may  be 
reduced  as  much  as  possible,  and  providing  further  that  the  con- 
tractor will  install  transformers  meeting  the  requirements  of  the  con- 
tract when  they  are  received.  This  supplemental  contract  provides 
that  the  contractor  shall  receive  neither  more  nor  less  than  the  price 
stipulated  in  the  original  contract,  except  that  charges  against  the 
contractor  on  account  of  delays  in  final  completion  shall  be  paid  in 
accordance  with  the  provisions  contained  in  Article  VI  of  the  orig- 
inal contract. 

(d)  Supplemental  contract  made  May  18,  1917,  providing  that  the 
time  limit  for  completion  of  the  work  called  for  in  the  contract  of 
June  21,  1916,  shall  be  extended  to  May  19,  1917,  with  the  same 
limitation  as  in  the  supplemental  contract  of  March  30,  1917,  above 
quoted. 

5.  On  September  28,  1916,  the  claimant's  superintendent  arrived 
at  Fort  Bliss,  Tex.,  and  took  certain  measurements  around  the  pump- 
ing house.  He  remained  there  about  two  weeks,  but  no  work  what- 
ever was  done  by  the  contractor,  other  than  the  taking  of  measure- 
ments, until  after  the  return  of  the  superintendent  to  Fort  Bliss, 
about  Thanksgiving  Day,  1916.  He  then  employed  a  foreman  and 
laborers  which  ranged  in  number  from  2  to  12  at  various  times  dur- 
ing the  performance  of  the  contract.  The  materials  and  equipment 
for  the  performance  of  the  contract  were  ordered  from  manufac- 
turers in  the  Middle  States  and  were  transported  by  rail  to  New 
York,  then  shipped  by  the  Mullory  Steamship  Line  to  Galveston, 
and  from  there  transported  by  rail  to  El  Paso,  which  is  about  6  miles 
distant  from  Fort  Bliss.  There  was  great  delay  in  the  arrival  of 
the  necessary  material  and  equipment  and  the  electrical  pumping 
plant  was  not  fully  installed  and  in  working  order  until  October  13, 
1917,  and  did  not  finally  pass  inspection  until  October  22, 1917,  when 
it  was  accepted  by  the  Government. 

6.  The  contract  price  specified  in  the  original  contract  of  June  21, 
1916,  which  was  not  altered  by  any  of  the  supplemental  contracts, 
was  $21,401.  The  claimant  has  been  paid  $11,128.52,  and  now  claims 
the  difference  between  the  amount  received  and  the  total  contract 
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price,  namely,  $21,401.  On  the  other  hand,  the  Government  con- 
tends that  the  claimant  is  liable  under  the  terms  of  its  contract  for 
all  losses  sustained  by  the  United  States  through  the  failure  of  the 
claimant  to  complete  the  work  within  the  time  specified  by  the  con- 
tract and  amendments  thereto.  The  Government  has  contended  that 
owing  to  the  failure  of  the  contractor  to  complete  its  contract  in  the 
time  specified,  so  that  the  Government  could  use  the  pumping  station 
to  pump  water  necessary  for  the  soldiers  at  Fort  Bliss,  it  was  re- 
quired to  purchase  water  from  the  date  when  the  contract  should 
have  been  completed  to  the  date  of  final  acceptance  of  the  work,  at 
a  cost  amounting  to  $18,618.43,  in  excess  of  the  cost  to  operate  the 
plant  so  that  it  would  furnish  a  similar  amount  of  water.  The  Gov- 
ernment has  therefore  contended  that  not  only  is  there  nothing  due 
the  claimant  under  its  contract  but  the  claimant  is  indebted  to  the 
Government  in  the  sum  of  $8,345.95  for  damages  sustained  by  the 
Government  due  to  claimant's  failure  to  perform  its  contract  in  the 
time  specified  therein. 

7.  The  question  we  are  asked  to  determine  is  whether  or  not  the 
penalty  clause  relating  to  delays  in  performance  is  nullified  on  ac- 
count of  the  conditions  existing  relating  to  manufacture  and  trans- 
port at  the  time  the  delays  were  caused.  A  determination  of  this 
question  is  dependent  upon  the  construction  of  the  formal  contract 
dated  June  21, 1916,  and  the  circumstances  surrounding  its  execution. 

8.  Claimant,  upon  receipt  of  instructions  to  bidders  dated  May  3, 
1916,  anS  prior  to  submitting  a  bid,  made  inquiries  of  the  various 
manufacturers  of  the  equipment  which  was  to  be  used  in  connection 
with  the  installation  of  the  pumping  plant  at  Fort  Bliss,  Tex.,  as  to 
the  probable  date  within  which  said  equipment  could  be  manufac- 
tured and  delivered.  The  manufacturers  advised  claimant  as  to  the 
probable  time  within  which  deliveries  could  be  made,  but  they  re- 
fused to  guarantee  deliveries  at  such  times  or  at  any  time,  or  enter 
into  a  contract  wherein  the  date  of  delivery  was  fixed.  Claimant, 
with  full  knowledge  of  the  facts  that  the  length  of  time  in  which  to 
make  this  equipment  was  uncertain  and  that  deliveries  would  not  be 
made  at  any  definite  time,  made  the  contract  with  the  Government, 
in  which  claimant  covenanted  to  furnish  the  equipment  and  do  the 
work  within  a  period  of  230  days. 

9.  By  Article  TI  of  said  contract  it  was  agreed  that  air  compressors 
made  by  the  IngersoU-Rand  Co.  and  pumps  made  by  the  American 
Pump  Co.  shall  be  used  in  this  work.  Claimant  ordered  the  air 
compressors  from  the  IngersoU-Rand  Co.,  the  pumps  from  the 
American  Well  Works,  the  motors  from  the  Westinghouse  Electric 
&  Manufacturing  Co.,  and  the  other  equipment  from  various  sub- 
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contractors.  The  IngersoU-Rand  Co.  made  delivery  of  the  air  com- 
pressors promptly,  but  there  was  a  long  delay  by  the  American 
Well  Works  and  the  Westinghouse  Co.  in  manufacturing  the  equip- 
ment for  which  they  had  received  orders,  and  it  was  this  delay 
which  primarily  caused  claimant  to  not  fulfill  his  contract  within 
the  contract  period. 

10.  It  was  testified  that  with  a  force  of  good  workmen  and  me- 
chanics this  equipment  could  be  installed  within  a  period  of  60  days 
after  its  arrival  at  Fort  Bliss,  Tex. 

11.  In  accordance  with  the  plans  and  specifications,  claimant 
erected  over  a  roadway  an  air  line,  which  in  the  month  of  August, 
1917,  and  before  the  work  had  been  accepted  by  the  United  States, 
the  United  States  removed  and  placed  the  same  under  the  roadway ; 
that  upon  making  such  removal,  sand  was  allowed  to  get  into  the 
pipes,  by  reason  of  which  fact  claimant  was  compelled  to  take  up 
the  pipes  and  clean  the  same,  which  work  occupied  a  period  of  11 
days. 

12.  The  last  of  the  material  and  equipment  necessary  to  complete 
this  pumping  plant  was  not  received  by  the  claimant  until  about 
October  18  or  19,  1917,  and  the  same  was  thereupon  immediately 
installed  and  plant  turned  over  to  the  Government  on  October 
22, 1917. 

13.  The  acceptance  of  this  plant  by  the  United  States  was  with- 
out prejudice  to  any  claim  the  Government  had  against  claimant 
for  damages  as  provided  in  said  contract,  and  simultaneous  with 
the  acceptance  there  was  delivered  to  claimant's  representative  a 
statement  of  the  account  between  the  Government  and  claimant, 
showing  that  claimant  was  indebted  to  the  United  States  by  reason 
of  the  damages  sustained  in  the  sum  of  $18,618.43.  These  damages 
were  claimed  by  the  Government  to  have  accrued  under  Article 
VI  of  the  contract,  dated  June  21,  1916,  and  the  supplemental  con- 
tracts, and  the  amount  of  $18,618.43  includes  the  cost  of  inspection 
of  the  work  in  the  sum  of  $687.14,  and  the  balance  represents  the 
difference  between  the  cost  of  the  water  which  the  Government  had 
to  pay  to  the  city  of  El  Paso,  Tex.,  and  what  it  would  have  cost 
the  Government  if  the  claimant  had  completed  the  plant  on  March 
23, 1917,  as  required  by  the  original  contract- 

14.  Claimant,  when  advised  that  the  plant  had  been  practically 
completed,  by  telegram  dated  October  12,  1917,  notified  the  depot 
quartermaster  at  El  Paso,  Tex.,  that  he  had  no  objection  to  a  test 
to  determine  completion,  or  incidentally  to  determine  cost  of  operat- 
ing plant,  but  by  so  doing  waived  no  rights  nor  admitted  any  liabil- 
ity for  penalties  or  for  damages. 
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DECISION. 

1.  The  claimant  has  presented  this  case  under  General  Order  103, 
alleging  that  he  is  entitled  to  $10^72.48  from  the  Government  on 
account  of  completing  a  pumping  plant  at  Fort  Bliss,  Tex.,  which 
he  had  contracted  to  build  at  $21,401,  as  evidenced  by  a  formal  writ- 
ten contract  dated  June  21,  1916.  He  contends  that  this  Board  may 
allow  his  claim  and  should  disallow  the  Government's  counterclaim 
on  account  of  the  contractor's  delay  in  performance  of  his  contract, 
owing  to  the  fact  that  the  delays  were  excusable  and  the  contract 
when  made  did  not  contemplate  the  altered  conditions  in  manufac- 
ture and  transportation  which  arose  during  the  performance  of  the 
contract.  The  contract  has  now  been  fully  performed  and  the  work 
accepted  by  the  Government  and  partly  paid  for,  with  a  reservation 
made  at  the  time  of  final  acceptance  as  to  the  counterclaim.  We  shall 
later  determine  whether  this  Board  has  any  jurisdiction  over  this 
claim  on  the  facts  presented  by  this  record.  But  in  order  that  this 
case  shall  not  be  decided  solely  on  a  question  of  jurisdiction,  we  will 
first  address  ourselves  to  the  points  raised  by  the  claimant. 

2.  The  claimant's  original  formal  contract  with  the  Government 
dated  June  21,  1916,  was  an  absolute  covenant  on  the  part  of  the 
claimant  to  furnish  on  or  before  March  23,  1917,  all  machinery,  ma- 
terial, and  labor  and  installing  complete  and  ready  for  use  an  elec- 
trically operated  pumping  equipment  for  the  new  pump  house  then 
being  constructed  at  Fort  Bliss,  Tex.  Claimant  did  not  complete 
the  work  until  October  22,  1917,  and  the  acceptance  by  the  United 
States  did  not  release  claimant  from  the  damages  which  had  ac- 
crued under  the  terms  of  said  contract.  Claimant  asks  to  be  relieved 
of  the  damages  arising  by  reason  of  its  default  and  alleges  that  there 
was  an  implied  condition  in  its  contract  that  the  existing  manufac- 
turing and  transport  situation  would  not  materially  alter  during  the 
performance  of  the  contract.  In  support  thereof  he  cites  various 
cases  of  English  and  American  jurisdiction,  including  the  English 
case  of  B alley  v.  De  Creapigny  (1869;  L.  R.  4,  Q.  B.  D.  180),  where 
the  rule  is  stated  as  follows : 

"  But  where  the  event  is  of  such  a  character  that  it  can  not  reason- 
ably be  supposed  to  have  been  in  the  contemplation  of  the  contract- 
ing parties  when  the  contract  was  made,  they  will  not  be  held  bound 
by  general  words  which,  though  large  enough  to  include,  were  not 
used  with  reference  to  tlie  possibility  of  the  particular  contingency 
which  afterwards  happens.*' 

After  carefully  examining  the  authorities,  we  find  there  is  a  con- 
flict between  the  English  cases  and  the  American  decisions  following 
them  (some  of  which  are  referred  to  in  claimant's  brief)  and  the 
rule  as  announced  by  our  Supreme  Court  and  Federal  courts  which 
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is  followed  by  the  best  considered  decisions  in  this  country.  A  most 
excellent  and  exhaustive  review  of  the  law  is  contained  in  the  opinion 
of  Judge  Sanborn  in  the  case  of  Berg  v.  Erickaan  (234  Fed.  817; 
C.  C.  A.),  which,  to  our  minds,  is  conclusive  of  the  point  raised  by 
the  claimant  in  this  case.  Fortified  by  the  citation  of  many  authori- 
ties, Judge  Sanborn  states  the  law  as  follows : 

"Where  an  obligation  or  a  duty  is  imposed  on  a  person  by  law, 
he  will  be  absolved  from  liability  for  nonperformance  of  the  obliga- 
tion if  his  performance  is  rendered  impossible  without  his  fault,  by 
an  act  of  God,  or  an  unavoidable  accident.  But  this  rule  is  not  gen- 
erallv  applicable  to  contract  obligations. 

"whether  or  not  one,  who  by  contract  imposes  upon  himself  an 
obligation  or  duty,  is  absolved  from  liability  for  this  nonperformance 
by  a  subsequent  impossibility  of  performance  caused,  without  his 
fault,  by  an  act  of  God  or  an  unavoidable  accident,  aepends  upon 
the  true  construction  of  his  contract.  The  general  rule  is  that  one 
who  makes  a  positive  agreement  to  do  a  lawful  act  is  not  absolved 
from  liability  for  a  failure  to  fulfill  his  covenant  by  a  subsequent 
impossibility  of  performance  caused  by  an  act  of  God  or  an  unavoid- 
able accident,  because  he  voluntarily  contracts  to  perform  it  without 
any  reservation  or  exception,  which,  if  he  desired,  he  could  make  in 
his  agreement,  thereby  induces  the  other  contracting  party,  in  con- 
sideration of  his  positive  covenant,  to  enter  into  and  become  bound 
by  the  contract,  and  while  courts  may  enforce,  they  may  not  avoid, 
such  contracts  in  the  absence  of  fraud  or  some  similar  defense. 
(Citing  authorities.) 

"But  where  it  clearly  appears,  from  the  situation  of  the  parties 
at  the  time  they  made  their  contract  and  from  its  terms,  that  they 
must  have  known  that  its  performance  would  be  impossible  unless  a 
person  or  persons,  as  in  a  contract  of  intermarriage,  or  in  a  contract 
for  the  personal  service  of  an  artist,  such  as  a  singer,  should  be  living 
at  the  time  for  the  performance  of  the  contract,  and  there  is  no 
express  or  implied  warranty  of  his  life,  a  condition  is  implied  that 
the  contractor  shall  be  absolved  from  liability  if  performance  be- 
comes impossible,  without  his  fault,  by  the  death  of  the  indispensable 
person.  A  like  condition  is  implied  in  a  contract  for  the  delivery  of 
a  specific  animal  under  like  condition. 

"  There  are  authorities  to  the  effect  that,  where  it  clearly  appears 
from  the  situation  of  the  parties  and  their  contract  that  they  must 
have  known  when  they  made  it  that  its  performance  would  be  im- 
possible unless  a  thing,  or  a  condition  of  things,  then  in  existence 
should  exist  at  the  time  of  performance,  or  unless  an  indispensable 
thing  or  condition  of  things  not  then  in  existence  should  come  into 
existence  before  and  remain  in  existence  at  the  time  of  performance, 
there  also,  in  the  absence  of  an  express  or  implied  warranty  of  the 
existence  of  the  indispensable  thing  or  condition  at  the  time  of  per- 
formance, there  arises  an  implied  condition  of  the  contract  that, 
if  that  thing  or  condition  is  destroyed  or  prevented  from  coming 
into  existence  before  the  time  for  the  performance  of  the  contract 
without  fault  of  the  obligor,  either  by  the  act  of  God  or  by  an 
unavoidable  accident,  the  obligor  shall  be  absolved  from  liability 
for  his  failure  to  perform.    (Citing  Bailey  v.  De  Ci^enpigny^  L.  R.  4 
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Q.  B.  180, 185,  and  Taylor  v.  Caldwell,  3  Best  &  Smith,  826,  833,  839, 
cited  by  the  claimant  in  his  brief.) 

"  But  no  decision  of  the  Supreme  Court  or  of  any  Federal  court 
to  this  effect  has  been  cited  or  discovered  which  goes  so  far,  and 
the  rule  adopted  by  the  Supreme  Court,  which  must  prevail  here, 
is  otherwise. 

"  It  is  that  although  general  words  which  can  not  be  reasonably 
supposed  to  have  been  used  with  reference  to  the  possibility  of  an 
event  maj^  not  be  held  to  bind  one,  yet,  where  one  at  the  time  of 
making  his  contract  must  have  known  or  could  have  reasonably 
anticipated,  and  in  his  contract  could  have  guarded  against,  the 
possible  happening  of  the  event  causing  the  impossibility  of  his 
performance,  and  nevertheless  he  makes  an  unqualified  undertaking 
to  perform,  he  must  do  so  or  pay  the  damages  for  his  failure. 

"Thus  in  Jones  v.  United  States  (96  U.  S.  24,  29;  24  L.  Ed.  644), 
a  contractor  agreed  to  deliver  a  certain  kind  and  quantity  of  cloth 
to  the  United  States  in  specified  installments  at  fixed  times.  After 
he  had  delivered  some  of  the  installments,  the  factory  which  was 
making  the  cloth  burned  without  his  fault,  and  this  made  it  im- 

Eossible  for  him  to  deliver  the  remainder  of  the  cloth  at  the  speci- 
ed  times,  although  he,  at  great  expense,  caused  it  to  be  manufac- 
tured and  tendered  it  to  the  Government  later.  The  Government 
refused  to  accept  it  because  it  came  too  late.  The  market  price  of 
cloth  had  fallen,  and  the  contractor  sued  the  United  States  for  the 
damages  he  sustained,  on  the  groimd  that  he  was  absolved  from 
performance  at  the  times  specified  by  the  act  of  God,  the  unfore- 
seen fire.    The  Supreme  Court  denied  a  recovery,  and  said: 

"'Impossible  conditions  can  not  be  performed,  and  if  a  person 
contracts  to  do  what  at  the  time  is  absolutely  impossible,  the  con- 
tract will  not  bind  him,  because  no  man  can  be  obliged  to  perform 
an  impossibility;  but  where  the  contract  is  to  do  a  thing  which  is 
possible  in  itself,  the  performance  is  not  excused  by  the  occurrence 
of  an  inevitable  accident  or  other  contingency,  although  it  was  not 
foreseen  by  the  partv,  nor  was  within  his  control.  (Chitty,  Contr. 
663 :  Jervis  v.  Tomj)Un8on,  L.  H.  &  X.  208.) ' 

"In  Chicago^  Milwaukee,  etc,  Ry  Go.  v.  Hoyt  (149  U.  S.,  14;  13 
Sup  Ct.,  784;  L.  Ed.,  625),  the  Supreme  Court  states  the  rule  on 
this  subject  in  this  way: 

" '  There  can  be  no  question  that  a  party  may  by  an  absolute  con- 
tract bind  himself  or  itself  to  perform  things  which  subsequently 
become  impossible,  or  pay  damages  for  the  nonperformance,  and 
such  construction  is  to  m  put  upon  an  unqualified  imdertaking, 
where  the  event  which  causes  the  impossibility  might  have  been  an- 
ticipated and  guarded  against  in  the  contract,  or  where  the  impossi- 
bility arises  from  the  act  or  default  of  the  promisor.  But  where  the 
event  is  of  such  a  character  that  it  can  not  be  reasonably  supposed 
to  have  been  in  the  contemplation  of  the  contracting  parties  when 
the  contract  was  made,  they  will  not  be  held  bound  by  general  words 
which,  though  large  enough  to  include,  were  not  used  with  reference 
to  the  possibility  of  the  particular  contingency  which  afterwards 
happens.' " 

The  law  of  Texas  which  the  claimant  invokes  as  the  law  applicable 
to  the  contract  now  under  consideration  is  the  same  as  the  law  an- 
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nounced  by  Judge  Sanborn.  In  the  case  of  Northern  Irrigation  Co. 
V.  Dodd  (Tex.  Civ.  App.,  162  S.  W.,  946),  it  was  held  that  the  in- 
ability of  an  irrigation  company  to  supply  water  for  irrigation  of 
land  leased  by  it  owing  to  a  drought  which  caused  a  complete  fail- 
ure of  the  water  supply  in  the  river  from  which  the  company  ob- 
tained water  was  not  a  defense  to  an  action  for  failure  to  furnish 
water  imder  a  contract  whereby  the  contractor  leased  the  land  to  the 
plaintiflf  and  agreed  to  furnish  water  sufficient  to  irrigate  a  crop  or, 
in  case  of  failure,  to  pay  damages.  The  court  held  that  even  if  the 
drought  be  considered  an  act  of  God  it  is  not  a  sufficient  excuse  for  a 
breach  of  a  contract,  and  on  this  point  said : 

"  The  act  of  God  may  be  defined  to  be  the  result  of  such  natural 
causes  as  could  not  reasonably  have  been  foreseen  and  provided 
against.  ♦  *  *  We  do  not  think  that  because  there  has  not  been  a 
severe  drought  in  Texas  for  10  years  prior  to  any  given  period,  it 
can  be  said  that  such  drought  could  not  reasonably  be  anticipated." 

This  case  is  not  unlike  Link^  Belt  Engineering  Co.  v.  The  United 
States  (C.  C.  A.;  142  Fed.,  243),  where  it  appears  that  the  contractor 
agreed  to  furnish  certain  materials  made  from  steel,  but  owing  to 
the  congested  conditions  at  the  steel  mills,  which  he  had  notice  of, 
he  was  unable  to  obtain  the  equipment  within  the  time  specified  and 
was  not  able  to  complete  his  contract  within  the  contract  period. 
The  court  held  that  the  contract  on  the  part  of  the  Link  Belt  En- 
gineering Co.,  being  an  absolute  covenant  on  its  part  to  complete 
the  work  within  the  contract  period,  rendered  it  liable  for  all  dam- 
ages which  had  accrued. 

3.  The  facts  of  the  case  as  presented  by  this  record  are  that  the 
claimant  made  a  positive  contract  to  obtain  the  material  and  equip- 
ment and  to  do  the  work  required  to  complete  a  pumping  house  at 
Fort  Bliss  within  230  days  from  the  date  of  the  award  of  the  con- 
tract, namely,  for  the  performance  of  the  contract  on  or  before 
March  23,  1917.  The  contract  with  the  Government  contains  no 
reservations  upon  this  contractual  liability  whatever.  The  claimant 
made  subcontracts  with  his  material  men  for  supplying,  f .  o.  b.  sub- 
contractor's plant,  various  items  of  equipment  necessary  to  perform 
his  contract  with  the  Government.  In  those  contracts  there  is  no 
provision  as  to  date  of  delivery,  and  the  claimant  on  the  witness 
stand  frankly  stated  that  the  subcontractors  would  not  make  con- 
tracts specifying  a  definite  date  of  delivery.  Even  admitting  that 
he  had  oral  promises  from  the  subcontractors  that  the  material 
would  be  shipped,  those  promises  were  not  contractual  nor  enforce- 
able against  the  subcontractor  and  may  not  be  considered  in  this 
case.  The  subcontractors  greatly  delayed  the  delivery  of  the  equip- 
ment, and  it  has  frequently  been  held  that  delay  of  subcontractors 
do  not  relieve  a  prime  contractor  with  the  Government  in  perform- 
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ing  his  contract  on  schedule  time.  The  cause  of  the  delay  of  the 
subcontractors  is  immaterial.  (See  6  Comptroller  of  Treasury,  Dec, 
748;  10  id.,  694;  12  id.,  167;  13  id.,  853;  15  id.,  812;  17  id.,  602;  18  id., 
7;  19  id.,  279;  Morris  v.  United  States,  50  Ct.  CI.,  154.) 

Other  facts  bearing  on  the  question  of  delay  are  that  the  equip- 
ment was  shipped  by  freight,  by  the  subcontractors,  from  the  sub- 
contractors' plants  in  the  Northern  States  to  New  York  and  trans- 
ported by  sea  to  Galveston  and  by  freight  to  Fort  Bliss.  The  claim- 
ant alleges  substantial  delays  in  these  shipments,  but  has  not  shown 
what  was  the  average  time  consumed  in  prewar  periods,  and  most  of 
these  shipments  were,  in  fact,  made  before  the  declaration  of  war. 
In  the  case  of  Northern  Pacific  Railway  Co.  v.  American  Trading 
Co.  (195  U.  S.,  439),  the  Supreme  Court  held  that  delays  in  transit 
due  to  war  was  a  risk  which  must  be  assumed  by  the  company  that 
agreed  to  transport  in  a  given  time,  because  the  contract  in  question 
was  an  unqualified  undertaking  to  deliver  at  a  given  time.  The  rule 
announced  by  the  Supreme  Court  in  the  transportation  case  is,  there- 
fore, the  same  as  applied  to  delays  of  subcontractors. 

The  claimant's  contract  required  him  to  obtain  completely  manu- 
factured equipment  and  cause  it  to  be  transported  to  Fort  Bliss,  Tex., 
and  install  it  prior  to  March  23,  1917.  This  was  an  unqualified  un- 
dertaking, enlarged  only  by  the  extensions  of  time  granted  by  the 
Government  in  supplemental  contracts  with  the  claimant,  extending 
the  time  of  performance  to  May  19,  1917.  Under  the  authorities 
cited,  we  are  of  the  opinion  that  no  excuse  is  shown  relieving  the 
claimant  from  his  undertaking,  which  was  voluntarily  made  by  him 
and  incorporated  in  a  formal  written  contract  which  contains  no 
exceptions  or  qualification.  The  general  words  used  in  the  contract 
must  be  held  to  cover  delays  of  subcontractors  and  of  transportation 
which  by  common  knowledge  are  known  to  be  frequent,  though  the 
extent  of  such  delays  may  seldom  be  definitely  foretold.  Except  in 
two  instances,  none  of  the  material  was  shipped  by  express.  The 
bulk  of  the  material  which  caused  the  delay  was  shipped  by  freight 
and  sea  and  not  by  express.  The  claimant  alleges  that  performance 
was  impossible.  The  facts  are  that  performance  was  possible,  be- 
cause the  claimant  did  perform  his  contract,  and  that  a  large  part  of 
the  delay  could  have  been  avoided  had  he  been  willing  to  incur  the 
necessary  expense  of  shipping  by  express. 

4.  We  are,  therefore,  of  the  opinion  that  on  the  facts  presented  by 
this  record  the  claimant  has  failed  to  show  any  grounds  of  excuse 
for  failure  to  perform  his  contract  with  the  Government  within  the 
time  stipulated  or  any  reasons  why  he  should  not  be  held  to  the  terms 
of  the  contract  as  written. 

5.  But  underlying  this  claim  is  the  fact  that  the  claimant  entered 
into  a  formal  written  contract  to  equip  a  water-power  plant  at  Fort 
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Bliss,  Tex.,  which  contract  he  has  now  fully  performed  and  the  work 
has  been  accepted  by  the  Government,  subject  to  its  counterclaim 
against  the  contractor.  The  Secretary  of  War  and  hence  the  Board 
of  Contract  Adjustment,  therefore,  has  no  power  to  settle  this  con- 
tract because  it  is  no  longer  in  existence,  but  has  been  terminated  by 
performance.  The  claim  of  the  Perry  Co.  and  the  counterclaim  of 
the  United  States  can  only  be  determined  in  the  Treasury  Depart- 
ment (sec.  368,  U.  S.  Comp.  Stats.)  or  by  court  having  jurisdiction. 
This  has  been  repeatedly  decided  by  this  Board :  United  Disposal  & 
Recovery  Co.  (3  Board  Cont.  Adj.  Dec.  131) ;  E.  C.  Gatlin  Import- 
ing Co.  (3  id.,  73) ;  the  Bloch  Co.  (3  id.,  64) ;  Dewey  Bros  Co.  (3  id., 
248) ;  Collegiate  Balloon  School,  claim  2238,  decided  March  11,  1920. 
6.  For  the  reasons  stated  the  relief  prayed  for  be  and  the  same  is 
hereby  denied. 

DISPOSITION. 

This  claim  is  accordingly  dismissed. 

Col.  Delafield  and  Mr.  Cavanaugh  concurring. 
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June  22, 1920. 
Case  No.  2682. 

In  re  CLAIK  OF  DETROIT  COPPEE  ft  BEASS  ROLUNG  MILLS. 

1.  TEEMIKATION  CLAUSE. — When  a  suspended  formal  conxract  contains  a 

termination  clause,  settlement  mnst  be  made  within  the  terms  of  the 
termination  clause,  and  no  item  of  expense  can  be  allowed  unless  pro- 
vided for  therein. 

2.  SXrBSTITTJTED  KATEEIAL. — ^When  the  claimant  was  manufacturing^  brass 

rods  from  material  furnished  by  the  Government,  and  instead  of  usingf 
copper  furnished  for  that  purpose,  used  the  copper  on  other  contracts 
and  substituted  a  cheaper  and  secondary  material  for  the  copper  on  this 
contract,  an  excess  of  such  secondary  material  at  the  suspension  of  the 
contract  is  not  a  proper  allowance  under  the  termination  clause  because 
the  substitution  was  not  authorized,  and  it  was  not  necessary  for  the 
performance  of  Ihe  contract. 

3.  ANTICIPATING  CONTEACT^EZCESS  INVENTORY.— When  at  the  suspen- 

sion of  Government  contracts  claimant  shows  an  excess  inventory  of 
material  on  hand  over  prewar  years,  but  the  evidence  shows  that  such 
excess  was  not  purchased  on  the  faith  of  or  for  use  in  any  particular 
contract,  but  merely  provided  in  anticipation  of  future  contracts,  which 
it  hoped  to  sret,  no  allowance  can  be  made  for  such  material. 

4.  CLAIM  AND  DECISION. — Claim  under  General  Order  103  on  formal  con- 

tract for  $49,141.70  excess  materials.  Held,  claimant  not  entitled  to 
recover. 

Mr.  Hiiiclekoper  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  (General  Orders  Xo. 
103,  War  Depatment,  1918,  and  is  for  $49,141.70,  under  the  following 
"Circumstances : 

2.  On  August  18, 1918,  the  claimant  entered  into  a  formal  contract, 
No.  P-13757-3385-A,  with  the  United  States  Government,  acting 
through  Samuel  McRoberts,  colonel,  Ordnance,  United  States  Army, 
by  which  it  agreed  to  manufacture  1,452,105  pounds  of  round  brass 
rods  for  $0.0603  each  and  319,815  pounds  round  brass  rods  at  $0.0724 
«ach,  all  at  a  total  price  of  $110,716.54. 

By  the  terms  of  the  contract  the  United  States  was  to  furnish, 

without   cost   to   the   contractor,   1,089,731   pounds  of  electrolytic 

copper  and  682,189  pounds  of  grade  B  sj^elter,  f.  o.  b.  contractor's 

plant,  the  contractor  to  pay  all  switching,  hauling,  demurrage,  or 
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storage  charges.  The  contract  further  provides  that  the  contractor 
shall  account  for  material  furnished  by  the  Government  in  finished 
product,  sdrap,  or  unused  material.  The  price  to  be  paid  the  con- 
tractor was  a  toll  or  conversion  charge  for  converting  the  raw  mate 
rials  into  brass  rods.  Said  contract  contains  the  customary  termina- 
tion clause,  which  provides  that  in  event  of  suspension  of  the  contract 
the  United  States  shall  pay  the  contractor  the  contract  price  for 
all  articles  accepted  by  the  Government,  and — 

"The  United  States  shall  also  pay  to  the  contractor  the  cost  of 
materials  and  component  parts  purchased  by  the  contractor  for  the 
performance  of  this  contract  and  then  on  hand  in  an  amount  not 
exceeding  the  requirements  for  the  completion  of  this  contract^  pro- 
vided they  fully  comply  with  specifications,  and  also  all  cost  shown 
by  the  contractor  to  have  been  theretofore  necessarily  incurred  in 
the  performance  of  this  contract  and  remaining  unpaid;  and  the 
United  States  shall  also  protect  the  contractor  on  all  obligations 
incurred  necessarily  and  solely  for  the  performance  of  this  con- 
tract, of  which  the  contractor  can  not  be  otherwise  relieved.  To  the 
above  may  be  added  such  sums  as  the  Chief  of  Ordnance  might  deem 
necessary  to  fairly  and  justly  compensate  the  contractor  for  work, 
labor,  and  service  rendered  under  this  contract.  Title  to  all  such 
materials  and  component  parts  paid  for  by  the  United  States  under 
this  article  shall,  immediately  upon  such  payment,  vest  in  the 
United  States." 

In  the  instructions  to  bidders  on  which  the  contract  was  based 
there  are  specifications  giving  the  percentages  of  metals  that  shall 
comprise  brass  rods  acceptable  to  the  Government.  The  following 
pro\nsion  also  appears  in  said  instructions  to  bidders : 

"In  the  manufacture  of  these  rods  there  shall  be  used  the  raw 
materials  furnished  by  the  United  States,  as  hereinafter  specified,  or 
such  raw  materials  in  all  other  respects  equivalent  (in  the  judg- 
ment of  the  Government  inspector)  to  that  lurnished  by  the  United 
States." 

3.  On  December  14,  1918,  the  Government  sent  to  the  claimant  a 
notice  to  suspend  operation  under  the  contract,  which  the  claimant 
acknowledged  and  complied  with  on  December  20,  1918,  at  which 
time  the  contract  was  69  per  cent  completed.  The  claimant  has  been 
paid  $75,766.84  for  the  rods  delivered  under  this  contract. 

4.  It  appears  that  the  claimant  company  was  in  performance  of 
^ight  different  contracts  for  the  manufacture  of  brass  rods  at  the 
time  the  notice  of  suspension  was  sent  to  it,  on  December  14,  1918. 
The  claimant  filed  claims  with  the  Detroit  district  claims  board  on 
all  eight  of  these  contracts,  and  an  adjustment  was  made  on  six  of 
them,  leaving  this  claim  and  claim  No.  150-C-2683,  in  which  a  final 
settlement  was  not  reached,  although  the  Detroit  district  board  made 
awards  in  each  of  these  two  cases  which  were  accepted  by  the  claim- 
ant.   The  Ordnance  Claims  Board  so  revised  these  two  awards  and 
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reduced  them  that  the  claimant  has  brought  these  two  claims  to  the- 
Board  of  Contract  Adjustment  for  final  determination. 

5.  The  award  which  was  made  by  the  Detroit  district  claims  board 
on  September  24,  1919,  and  accepted  by  the  claimant  is  as  follows : 

Allowances : 

Unworked  direct  materials $96,  646. 99 

Indirect  materials 2,  395. 43 

Direct  labor  and  overhead  expense 11, 427. 89 

Claims  for  other  compensation 18, 850. 26 

(a)  Handling $354.77 

(aa)  Storage 290. 20 

(b)  Excess  inventory 9,402.15 

{bb)  Defective  material 59.96 

(c)  10  per  cent  profit  on  labor  and  overhead 1,178.27 

(cc)  Administrative     expense     and     unabsorbed 

overhead 3, 658.  71 

(d)  Distribution  on  spelter  storage  and  crane 514.  22 

{€)  5 'per  cent  Interest  on  direct  and  indirect 

material 3, 391. 98 

Total  of  contractor's  claim 129,320.57 

Deductions : 

Allowance  to  the  United  States  for  fair  value  of  property  re- 
tained by  contractor  in  this  settlement  (sometimes  called 
salvage  value) 80, 178. 87 

Total 49, 141.  70 

6.  While  the  formal  award  of  the  Ordnance  Claims  Board  is  not 
before  us,  it  appears  that  on  February  28. 1920,  the  Ordnance  Claims 
Board  notified  the  Detroit  district  claims  board  that  it  had  made  a 
new  award,  which  appears  from  a  letter  of  February  25,  1920,  from 
the  Advisory  Section  to  the  Claims  Board,  to  have  totaled  $939.94, 
and  stating  that  a  settlement  contract  would  be  drawn  for  presenta- 
tion to  the  claimant.  It  appears  from  the  record  that  the  Claims 
Board  addressed  a  communication  to  the  Contract  Section,  dated 
February  20,  1920,  requesting  that  a  settlement  contract  be  drawn 
on  account  of  the  following  items  on  contract  No.  P-13757-3385-A 
having  been  allowed : 

Indirect  materials   (crucibles) $2,395.4$ 

Three  per  cent  on  crucibles  as  administrative  and  unabsorbed  over- 
head  (on  Indirect  materials) 71.86" 

Interest  on  crucibles 47.90- 
Yard  crane  amoimt  charged  to  this  contract 452.19 

Distribution  of  spelter  storage  charged  to  this  claim G2.0S 

Defective  material 59 .96 

Total 3, 089. 37 

Deductions  for  salvage  for  crucibles  (retained  by  contractor  as  Its 
property) 2, 149. 4$ 

Total 939. 94 
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From  the  decision  of  the  Ordnance  Claims  Board  allowing  the 
claimant  only  $939.94,  the  claimant  has  appealed  to  the  Board  of 
Contract  Adjustment. 

7.  The  original  claim  on  this  contract  as  filed  by  the  Detroit  dis- 
trict claims  board  and  later  sent  to  the  Ordnance  Claims  Board 
contained  a  number  of  items  of  claims  as  heretofore  set  out  in  para- 
graph 5  but  the  appeal  to  this  Board  is  only  on  two  items,  namely. 
Item  I,  loss  of  billets  on  hand,  $39,738.55;  and  Item  II,  loss  on 
excess  inventory,  $9,402.15,  aggregating  $49,141.70.  These  items  seem 
to  somewhat  overlap  and  intermingle  with  the  items  of  claim  as 
originally  presented.  However,  this  being  considered  a  hearing 
de  novo  and  as  there  are  only  two  items  presented  to  this  Board  for 
consideration,  they  must  be  considered  in  a  manner  here  presented 
and  irrespective  of  the  original  claim.  Each  item  will  be  considered 
separately. 

8.  Item  I.  Loss  on  billets  on  hand,  $39.738.55 :  This  claim  is  based 
.  entirely  upon  the  secondary  metal  billets  which  the  claimant  alleges 

it  purchased  for  the  fulfillment  of  this  contract,  above  referred  to 
and  which  was  left  on  claimant's  hands  at  the  suspension  of  the  con- 
tract, some  547,575  pounds.  It  is  on  account  of  the  depreciation  in 
the  value  of  this  material  that  reimbursement  is  asked.  The  Gov- 
ernment was  required  by  the  contract  to  furnish  the  claimant  an 
equal  number  of  pounds  of  virgin  copper  and  spelter  for  a  like  num- 
ber of  pounds  of  finished  rods  to  be  manufactured  by  the  contractor. 
The  contractor  was  to  be  paid  a  toll  for  converting  the  raw  metal 
furnished  by  the  Government  into  the  finished  brass  rods. 

The  claimant's  contentions  regarding  this  item  resolve  themselves 
into  two  propositions : 

{a)  The  first  contention  is  that,  though  its  contract  required  the 
Government  to  furnish  a  pound  of  raw  material  for  a  pound  of 
finished  rod,  there  was  a  loss  of  the  raw  metal  in  the  manufactur- 
ing process,  and  so  the  contractor  had  to  acquire  and  have  on  hand 
two  and  one-half  times  the  weight  of  the  raw  materials  to  make  a 
pound  of  finished  product.  The  claimant's  witnesses  testified  in 
support  of  the  first  proposition,  and  stated  that  the  large  amount 
of  scrap  which  was  lost  in  the  manufacturing  process  was  reworked 
and  used  later  in  the  manufacture  of  brass  rods.  The  manufactur- 
ing process  of  making  a  set  of  brass  rods  took  about  five  or  six 
days.  Capt.  Leslie  S.  Gordon,  Ordnance,  United  States  Army,  who 
had  been  the  officer  in  charge  of  brass  cartridge  case  disks,  cartridge 
cases,  and  fuses  for  the  Procurement  Division,  Ordnance  Depart- 
ment, testified  that  it  was  necessary  for  a  brass  rod  manufacturer 
to  have  on  hand  a  sufficient  supply  of  raw  materials  to  complete 
the  cycle  of  operation  process  of  the  plant-    After  this  cycle  is  com- 
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pleted,  and  the  metal  is  going  through  the  various  processes,  the 
daily  production  only  requires  the  daily  output  plus  the  scrap 
and  shrinkage.  He  also  testified  that  it  was  generally  conceded 
that  the  reservoir  of  raw  materials  should  be  two  and  one-half  times 
the  quantity  to  be  produced,  so  as  to  keep  up  production  to  th& 
maximum,  but  that  after  the  last  day's  nmning  at  maximum,  the 
subsequent  days  of  running  would  produce  only  the  amounts  left 
over  from  the  previous  cycles. 

(&)  The  second  contention  is  that  the  contract  price  did  not  per- 
mit the  claimant  to  derive  a  reasonable  profit  from  the  use  of  virgin: 
copper  supplied  by  the  Government,  and  so  the  claimant  received 
the  virgin  copper  from  the  Government  but  did  not  use  it  on  its 
brass-rod  contracts,  but  used  instead  billets  made  out  of  secondary 
metals  which  it  purchased  at  a  price  cheaper  than  the  price 
of  virgin  copper.  This  it  claims  to  have  done  with  knowledge  of 
the  Government,  and  that  the  fixing  of  the  contract  price  was  made 
in  contemplation  of  the  use  of  secondary  metals  and  so  as  to  con- 
serve virgin  copper.  It  contends  that  other  brass  rod  manufac- 
turers were  also  using  secondary  metals  without  objection  by  the 
Government,  and  that  Capt.  Gordon  authorized  the  claimant  ta 
do  so. 

The  question  at  issue  is  whether  the  claimant  was  authorized  to 
use  secondary  metals  at  all,  in  so  much  as  the  Government  was  fur- 
nishing primary  metals.  The  claimant  made  an  effort  to  show^ 
through  the  testimony  of  'Mr.  Everett  Morse,  of  the  Priorities  Com- 
mittee of  the  War  Industries  Board,  that  the  toll  prices  on  brass  rod 
contracts  was  fixed  on  the  assumption  that  secondary  metals  were  to 
be  used  instead  of  the  virgin  metals  furnished  by  the  Government. 
Mr.  Morse  testified  that  his  instructions  were  to  have  nothing  to  do 
with  prices  except  to  advise  the  procurement  officers  when  requested. 
He  did  advise  with  Capt.  Gordon,  and  after  preparing  two  lists  of 
prices  for  brass  rods  a  final  price  list  was  agreed  upon  which  con- 
templated the  use  of  secondary  metals,  but  to  what  extent  the  witness 
did  not  know.  Mr.  Morse  never  advised  any  brass  manufacturer  he 
could  use  secondary  metals  in  the  manufacture  of  brass  rods.  He 
testified  that  although  there  was  a  copper  shortage  feared  during 
the  summer  of  1918,  there  never  developed  any  real  shortage  during 
the  war. 

Mr.  John  R.  Searles,  assistant  general  manager  of  the  claimant 
company  during  the  negotiations  and  the  operations  under  this  con- 
tract, testified  that  the  Government  knew  that  the  claimant  was  using 
secondary  metals  in  the  manufacture  of  brass  rods,  but  he  could  not 
state  whether  it  was  known  that  the  claimant  was  actually  buying 
secondary  materials  outside.    Mr.  Searles  further  testified  that  the 
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prices  for  the  rods  as  fixed  by  Capt.  Gordon  were  predicated  upon 
the  use  of  secondary  metals,  and  that  Capt.  Gordon  told  the  claimant 
it  must  look  for  its  profit  in  the  use  of  secondary  metals. 

Capt.  Leslie  S.  Gordon  testified  that  he  worked  out  with  Mr. 
Morse  the  price  to  govern  the  operation  of  the  different  brass  manu- 
facturers in  fulfilling  their  brass  products  contracts.  These  prices 
were  predicated  on  the  cost  as  submitted  by  the  Government  manu- 
facturers, including  the  Detroit  Copper  &  Brass  Rolling  Mills. 
These  costs  as  submitted  by  the  various  reputable  brass  manufac- 
turers were  below  the  price  as  fixed  by  witness.  The  prices  fixed 
were  based  on  the  costs  according  to  the  size  of  the  producers.  The 
claimant  was  placed  in  the  second  class.  In  testifying  Capt.  Gordon 
stated: 

"At  the  time  we  settled  these  prices  our  idea  was  to  show  a  margin 
of  profit  between  the  cost  as  submitted  and  the  prices  at  which  we 
intended  to  purchase  the  rods,  and  no  discussion  was  ever  had  with 
any  of  the  brass  producers  to  the  effect  that  part  of  their  profit  must 
come  out  of  the  use  of  scrap." 

Capt.  Gordon  further  testified  that  the  Government  realized  that 
the  brass  mills  were  using  scrap  material  and  that  it  was  per- 
fectly willing  that  they  should  use  secondary  metals,  but  the  prices 
were  not  fixed  in  contemplation  of  the  use  of  secondary  metals  and, 
in  fact,  no  mention  of  secondary  metals  was  made,  but  there  was 
a  margin  of  profit  between  the  cost  as  submitted  by  the  claimant 
and  the  price  as  fixed  by  him.  This  witness  did  state,  however, 
that  it  is  the  universal  factory  practice  to  use  secondary  metals 
in  the  manufacture  of  brass  rods. 

It  appears  from  the  testimony  of  Capt.  H.  W.  Churchill,  Army 
inspector  of  ordnance  at  claimant's  plant,  that  the  specifications 
accompanying  the  contract  did  not  permit  the  acceptance  of  brass 
rods  made  of  secondary  metals.  Capt.  Churchill  wrote'  the  Inspec- 
tion Division  at  Washington  for  permission  to  accept  rods  with 
such  defects  in  them  as  would  come  only  from  the  use  of  secondary 
metals,  and  in  reply  received  a  letter  dated  August  6,  1918,  reading 
as  follows : 

"  1.  This  is  to  advise  you  that  under  specifications  EA-173-0, 
April  12,  1918,  it  will  be  satisfactory  for  the  present  to  permit  im- 
purity ().i2r)  per  cent  tin  in  both  drill  and  forging  rods,  in  order  that 
scrap  accumulating  at  the  brass  mills  may  be  used  so  as  to  con- 
serve copper  and  spelter.  This  is  not  to  be  considered  as  an 
amendment  to  the  above  specifications."    *     *     * 

9.  Item  II:  Loss  on  excess  inventory,  $9,402.15.  This  item  is 
based  on  the  claimant's  inventory  of  materials  on  hand  December 
31,  1918,  which  was  alleged  to  have  been  considerably  in  excess  of 
prewar  inventories.     This  amount  the  claimant  contends  was  the 
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result  of  having  to  supply  all  the  reworked  or  vehicle  copper  for 
use  in  carrying  on  Government  work  during  the  war.  The  method 
of  arriving  at  the  amount  of  inventory  was  by  taking  the  inventory 
for  three  prewar  years,  averaging  that,  and  striking  the  difference 
between  that  amoimt  and  the  amount  shown  by  the  inventory  of 
December  31,  1918.  The  claimant  alleges  that  the  excess  thus  shown 
is  due  entirely  to  having  carried  on  Government  work.  The  claim- 
ant has  divided  this  excess  proportionately  over  all  of  its  contracts, 
and  so  applied  the  sum  of  $9,402.15  to  this  contract,  for  which  it 
is  asking  reimbursement.  The  billets  as  referred  to  in  Item  I  are 
not  included  in  this  item. 

Mr.  John  R.  Searles,  assistant  general  manager  of  the  claimant 
company,  testified  that  the  claimant  had  figured  that  the  war  was 
going  on  and  bought  this  excess  material  in  anticipation  of  the 
contracts  flowing  in. 

It  does  not  appear  that  any  Government  agent  ever  authorized  or 
directed  the  claimant  to  purchase  metal  required  for  the  filling  of 
the  actual  contracts  which  claimant  had,  under  the  terms  of  which 
the  United  States  was  to  furnish  the  metals  for  the  manufacture 
of  the  brass  rods,  or  authorized  or  directed  the  claimant  to  acquire 
an  excess  supply  of  raw  materials  for  future  anticipated  contracts. 

10.  It  will  be  noted  that  the  claimant  is  here  asking  for  a  sum 
which,  added  to  what  it  has  already  received,  would  allow  it  $14,192 
more  than  it  would  have  received  had  the  contract  been  completed. 

DECISION. 

1.  Item  I :  Loss  on  billets  on  hand,  $39,738.55.  Under  the  terms 
of  the  claimant's  contract.  No.  P-13757-3385-A,  the  United  States 
was  to  furnish  the  claimant  with  1,771.910  pounds  of  metal  necessary 
to  make  brass  rods  and  to  pay  the  claimant  company  a  toll  for  manu- 
facturing 1,771,910  pounds  of  finished  round  brass  rods.  The  con- 
tract required  the  Government  to  furnish  virgin  copper  and  spelter, 
and  the  specifications  were  drawn  so  as  to  permit  only  of  brass  rods 
manufactured  out  of  virgin  copper.  It  is  admitted  that  the  claim- 
ant had  on  hand  at  all  times  a  sufficient  quantity  of  metal  furnished 
by  the  (Jovemment  for  the  completion  of  all  its  Government  con- 
tracts. The  contract  was  suspended  when  it  was  69  per  cent  com- 
plete, and  the  claimant  has  been  paid  for  the  brass  rods  delivered  to 
and  accepted  by  the  Government.  It  now  seeks  reimbursement  for 
the  losses  alleged  to  have  been  sustained  due  to  the  suspension  of  this 
contract. 

2.  As  this  contract  contained  a  termination  clause  which  provided 
for  the  allowances  the  contractor  should  receive  in  event  of  suspen- 
sion of  the  contract,  that  clause  must  govern  the  allowances  whicH 
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are  to  be  made.    It  provides  that  the  United  States  will  pay  for  the 
completed  articles  accepted  and  will  also  pay : 

"  The  cost  of  materials  and  component  parts  purchased  by  the  con- 
tractor for  the  performance  of  this  contract  and  then  on  hand  in  an 
amount  not  exceeding  the  requirements  for  the  completion  of  this 
contract,  provided  they  comply  with  the  specifications,  and  also  all 
costs  shown  by  the  contractor  to  have  been  theretofore  necessarily 
incurred  in  the  performance  of  this  contract  and  remaining  impaid." 

The  billets  which  the  claimant  purchased  on  its  own  responsi- 
bility and  for  which  it  now  seeks  reimbursement,  were  composed  of 
secondary  metals  and  not  of  virgin  copper.  The  evidence  shows 
that  the  specifications  did  not  permit  the  acceptance  of  brass  rods 
made  of  secondary  metals  and  hence  these  billets  made  of  secondary 
metals  may  not  be  considered  material  on  hand  which  complies  with 
the  specifications  as  set  forth  in  the  termination  clause.  It  would 
seem  that  the  termination  clause  of  the  contract  precludes  making 
any  allowance  for  these  billets. 

3.  The  contract  under  which  the  claimant  was  operating  required 
the  Government  to  furnish  virgin  copper  and  spelter  pound  for 
pound  for  the  brass  rods  which  the  claimant  was  to  manufacture. 
The  price  to  be  paid  the  claimant  was  a  toll  or  conversion  charge  for 
converting  the  raw  metals  into  brass  rods.  The  claimant  contends 
that  the  conversion  prices  which  it  was  to  be  paid  did  not  permit  it, 
with  profit,  to  use  the  virgin  copper  supplied  by  the  Government. 
So  it  bought  cheaper  secondary  metals  and  used  them  in  the  per- 
formance of  this  contract,  but  diverted  the  virgin  copper  to  other 
contracts  in  which  it  was  to  furnish  the  raw  materials,  thereby  de- 
riving a  profit  out  of  its  contracts  between  the  cost  of  virgin  copper 
and  the  cost  of  the  cheaper  secondary-metal  billets. 

There  is  not  a  suggestion  in  the  contract  itself  that  any  materials 
were  to  be  used  other  than  the  materials  furnished  by  the  Govern- 
ment. There  is  no  evidence  that  any  agent  of  the  Government  ever 
directed  the  claimant  to  purchase  the  secondary  metals,  and  if  the 
claimant  did  purchase  the  secondary  metals  it  did  so  on  its  own 
authority  and  at  its  own  peril  so  as  to  make  what  saving  it  could  out 
of  its  Government  contracts.  The  testimony  of  Captain  Gordon,  who 
fixed  the  price  for  brass  rods  contracts,  is  clear  that  the  prices  were 
not  fixed  based  on  the  use  of  secondary  metals,  but  that  the  contract, 
as  written,  which  provided  that  the  Govefrnment  should  furnish  vir- 
gin copper  and  spelter  for  the  performance  of  the  contract,  bore  out 
his  intention  as  to  what  material  should  be  used  and  his  basis  of 
computing  the  cost  so  that  the  contractor  could  obtain  a  reasonable 
profit.  These  prices  were  fixed  on  data  submitted  by  the  various 
reputable  brass-rod  manufacturers  and  in  fixing  the  prices  it  was 
not  contemplated  that  the  contractor  use  secondary  metals,  but  that 
he  should  use  the  metals  to  be  furnished  by  the  Government. 
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Evidence  that  the  contractor  was  to  furnish  secondary  metals  for 
the  performance  of  the  contract,  as  attempted  to  be  introduced,  is 
wholly  inadmissible  in  that  it  seeks  to  vary  the  terms  of  the  written 
contract,  which  required  the  Government  to  furnish  the  virgin  copper 
and  spelter.  If  this  evidence  may  be  considered,  however,  as  com- 
petent to  show  that  the  prices  as  fixed  contemplated  the  use  of  sec- 
ondary metals  by  the  contractor,  it  is  wholly  refuted  by  the  testimony 
of  Capt.  Gordon. 

4.  It  is  contended  that  the  Government  knew  that  the  claimant 
was  using  secondary  metals  and  that  the  Government  was  anxious 
to  conserve  virgin  copper.  This  is  admitted;  but  the  specifications 
did  not  permit  the  acceptance  of  rods  made  out  of  secondary  metals, 
and  when  the  Inspection  Division  at  Washington  authorized  the  ac- 
ceptance of  rods  "  for  the  present "  made  out  of  scrap  it  specifically 
stated  in  its  letter  of  authorization  that : 

"  This  is  not  to  be  considered  as  an  amendment  to  the  above  speci- 
fications." 

Therefore,  the  acceptance  of  rods  made  of  the  secondary  metals, 
for  tlie  time  being,  may  not  be  considered  a  waiver  of  the  terms  of 
the  contract  and  specifications,  so  as  to  impose  liability  on  the  Gov- 
ernment to  reimburse  the  claimant  for  the  secondary  metals  it  had 
purchased,  which  were  duplications  of  material  furnished  by  the 
Government  with  which  to  complete  the  contract.  The  evidence 
shows  that  the  claimant  had,  at  all  times,  on  hand  a  sufficient  sup- 
ply of  virgin  copper  furnished  by  the  Government  with  which  to 
complete  its  existing  contract,  which  it  could  have  drawn  from  the 
common  reserve  fund  of  copper  at  its  plant.  We  see  no  reason  why 
the  Government  should  be  required  to  reimburse  it  for  the  duplica- 
tion of  raw  materials  purchased  by  it,  so  that  it  could  make  greater 
profits,  when  it  could  have  completed  the  contract  out  of  the  ma- 
terials furnished  by  the  Government. 

5.  It  is  clear  to  our  minds  that  the  secondary  metals  the  claimant 
purchased,  and  M'hich  were  on  hand  at  the  time  of  the  suspension  of 
the  contract,  was  material  exceeding  the  requirements  for  completion 
of  this  contract,  and  was  not  material  which  complied  with  the  speci- 
fications, and  therefore  the  claimant  is  not  entitled  to  reimburse- 
ment for  such  secondary  metals  under  the  provisions  of  the  termi- 
nation clause  of  the  contract. 

The  decision  of  the  Ordnance  Claims  Board,  disallowing  this 
item,  is,  therefore,  affirmed. 

6.  Item  II;  Loss  on  excess  inventory,  $9,402.15.  This  item, 
termed  "Loss  on  excess  inventory,"  is  for  the  value  of  material  on 
hand  December  31,  1918,  less  the  average  annual  inventory  of  ma- 
terials on  hand  taken  for  three  vears  before  the  war.    The  claimant 
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contends  that  it  is  entitled  to  reimbursement  for  this  excess  inventory 
because  the  additional  stock  on  hand  was  acquired  and  carried  by 
it  in  contemplation  of  fulfillment  of  future  orders  from  the  Govern- 
ment which  it  expected  to  get.  It  is  clear  that  no  agent  of  the  Gov- 
ernment authorized  or  instructed  the  claimant  to  purchase  this  excess 
material  which  was  not  purchased  for  the  performance  of  any  exist- 
ing contract  which  claimant  had  obtained  from  the  Government. 
Mr.  Searles,  assistant  general  manager  of  claimant  company,  frankly 
stated  that  he  had  expected  the  war  to  last  and  that  the  claimant 
would  get  more  contracts  and  this  excess  material  was  bought  in  con- 
templation of  such  future  contracts.  We  know  of  no  ground  upon 
which  an  allowance  for  such  excess  material,  bought  in  contempla- 
tion of  future  contracts,  can  be  made.  It  is  admitted  that  this  excess 
material  was  not  necessary  for  the  performance  of  contract  No. 
P-13757~3385-A  and  the  termination  clause  of  that  contract  per- 
mits an  allowance  to  the  contractor  only  of  materials  and  component 
parts  purchased  by  the  contractor  for  the  performance  of  the  con- 
tract not  exceeding  the  requirements  for  the  completion  of  the  con- 
tract. 

It  is,  therefore,  the  opinion  of  this  Board  that  the  decision  of  the 
Ordnance  Claims  Board,  disallowing  the  item  of  claim  for  loss  on 
excess  inventory,  was  correct  and  we,  therefore,  affirm  that  decision. 

7.  The  Board  of  Contract  Adjustment,  therefore,  recommends  to 
the  Secretary  of  War  that  an  adjustment  be  made  with  the  claimant 
in  accordance  with  this  opinion  and  with  the  settlement  previously 
proposed  by  the  Ordnance  Claims  Board  and  that  a  settlement  con- 
tract based  on  such  adjustment  be  tendered  to  the  claimant  in  final 
settlement  of  its  contract  No.  P-13757-3385-A. 

Col.  Delafield  and  Mr.  Hendon  concurring. 
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June  22,  1920. 
Case  No.  2683. 

fn  re  CLAIM.  OF  DETROIT  COPPEE  ft  BRASS  ROLLING  lOLLS. 

1.  TERMINATION  CLAT7SE. — When  a  suspended  formal  contract  contains  a 

termination  clause,  settlement  mnst  be  made  within  the  terms  of  the 
termination  clause,  and  no  item  of  expense  can  be  allowed  unless  pio- 
Yided  for  therein. 

2.  StrBSTITTTTEB  MATERIAL. — When  the  claimant  was  manufacturing  brass 

rods  from  material  furnished  by  the  Government,  and  instead  of  using 
copper  furnished  for  that  purpose,  used  the  copper  on  other  contracts 
and  substituted  a  cheaper  and  secondary  material  for  the  copper  on  this 
contract;  an  excess  of  such  secondary  material  at  the  suspension  of  the 
contract  is  not  a  proper  allowance  under  the  termination  clause  be- 
cause the  substitution  was  not  authorized,  and  it  was  not  necessary  for 
the  performance  of  the  contract. 

.3.  ANTICIPATING  CONTRACT— EXCESS  INVENTORY.— When  at  the  suspen- 
sion of  Government  contracts  claimant  shows  an  excess  inventory  of 
material  on  hand  over  prewar  years,  but  the  evidence  shows  that  such 
excess  was  not  purchased  on  the  faith  of  or  for  use  in  any  particular 
contract,  but  merely  provided  in  anticipation  of  future  contracts,  which 
it  hoped  to  get,  no  allowance  can  be  made  for  such  materials. 

4.  CLAIM  AND  DECISION. — Claim  under  General  Order  103  on  formal  contract 
for  $194,640.14  excess  materials.    Held,  claimant  not  entitled  to  recover. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OF  TACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  General  Order  No. 
103,  War  Department,  1918,  and  is  for  $194,540.14,  under  the  follow- 
ing circumstances : 

2.  On  October  18, 1918,  the  claimant  entered  into  a  formal  contract 
No.  P-16700-4000-A  with  the  United  States  Government,  acting 
through  Samuel  McRoberts,  colonel,  Ordnance,  United  States  Army, 
by  which  it  agreed  to  manufacture  2,735,700  pounds  three-fourths 
inch  or  over,  round  brass  rods  at  $0.0603  per  pound  and  264,300 
pounds  three-fourths  inch  round  brass  rods  at  $0.072 i  per  pound, 
total  price  of  said  rods  to  be  $184,098.03. 
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By  the  terms  of  the  contract,  the  United  States  was  to  furnish, 
without  cost  to  the  contractor,  1,845,000  pounds  of  prime  lake  or 
electrolytic  copper  and  1,155,000  pounds  of  spelter  according  to 
the  specifications  annexed  to  the  contract,  f .  o.  b.  contractor's  plant, 
the  contractor  to  pay  all  switching,  hauling,  demurrage,  or  storage 
charges.  The  contract  further  provides  that  the  contractor  shall 
account  for  material  furnished  by  the  Government  in  finished  prod- 
uct, scrap,  or  unused  material.  The  price  to  be  paid  the  contractor 
was  a  toll  or  conversion  charge  for  converting  the  raw  materials  into 
brass  rods.  Said  contract  contains  the  customary  termination  clause 
which  provides  that  in  event  of  suspension  of  the  contract  the  United 
States  shall  pay  the  contractor  the  contract  price  for  all  articles 
accepted  by  the  Government  and — 

"the  United  .States  shall  also  pay  to  the  contractor  the  cost  of 
materials  and  component  parts  purchased  by  the  contractor  for  the 
performance  of  this  contract  and  then  on  hand  in  an  amount  not 
exceeding  the  requirements  for  the  completion  of  this  contract^  pro- 
vided they  fully  comply  with  specifications  and  also  all  costs  shown 
by  the  contractor  to  have  been  theretofore  necessarily  incurred  in 
the  performance  of  this  contract  and  remaining  unpaid;  and  the 
United  States  shall  also  protect  the  contractor  on  all  obligations 
incurred  necessarily  and  solely  for  the  performance  of  this  contract, 
of  which  the  contractor  can  not  be  otherwise  relieved.  To  the  above 
may  be  added  such  sums  as  the  Chief  of  Ordnance  might  deem  neces- 
sary to  fairly  and  justly  compensate  the  contractor  tor  work,  labor, 
and  service  rendered  under  this  contract.  Title  to  all  such  materials 
and  component  parts  paid  for  by  the  United  States  under  this  article 
shall  immediately  upon  such  payment  vest  in  the  United  States." 

3.  On  December  14,  1918,  the  Government  sent  to  the  claimant  a 
notice  to  suspend  operation  under  the  contract,  which  the  claimant 
acknowledged  and  complied  with  on  December  20,  1918,  at  which 
time  the  contract  was  about  21  per  cent  completed.  The  claimant  has 
been  paid  $40,774.95  for  the  rods  delivered  under  this  contract. 

4.  It  appears  that  the  claimant  company  was  in  performance  of 
eight  different  contracts  for  the  manufacture  of  brass  rods  at  the 
time  the  notice  of  suspension  was  sent  to  it  on  December  14,  1918. 
The  claimant  filed  claims  with  the  Detroit  district  claims  board  on 
all  eight  of  these  contracts  and  an  adjustment  was  made  on  six  of 
them,  leaving  this  claim  and  claim  No.  2682,  in  which  a  final  settle- 
ment was  not  reached,  although  the  Detroit  district  board  made 
awards  in  each  of  these  two  cases  which  were  accepted  by  the  claim- 
ant. The  Ordnance  Claims  Board  so  revised  these  two  awards  and 
reduced  them  that  the  claimant  has  brought  these  two  claims  to  the 
Board  of  Contract  Adjustment  for  final  determination. 

5.  The  award  which  was  made  by  the  Detroit  district  claims  board 
on  September  24, 1919,  and  accepted  by  the  claimant,  is  as  follows : 
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Allowances : 

Unworked  direct  materials $436, 836. 36 

Indirect  materials 10, 360. 70 

Direct  labor  and  overhead  expense 16,  792. 32 

Claims  for  other  compensation: 

(a)  Additional  expense  and  unabsorbed  over- 
head  $16, 391. 90 

(6)  Interest 15,  232.  77 

(c)  Handling 1,615.  56 

id)  Storage 690.70 

(e)  Excess  inventory 40,703.19 

(n  10  per  cent  profit  on  labor  and  overhead—      1, 840. 79 
(g)  Distribution     yard     crane     and     spelter 

storage 1, 175. 36 

77, 650. 27 

Total  of  contractor's  claim 541,639.65 

Deductions : 

Allowance  to  the  United  States  for  fair  value  of  property  re- 
tained by  contractor  in  this  settlement  (sometimes  called 
salvage  value) 347, 099.  51 

Total 194,  540. 14 

6.  While  the  formal  award  of  the  Ordnance  Claims  Board  is  not 
before  us,  it  appears  that  on  February  28, 1920,  the  Ordnance  Claims 
Board  notified  the  Detroit  district  claims  board  that  it  had  made  a 
new  award  which  appears  from  a  letter  of  February  25,  1920,  from 
the  advisory  section  to  the  claims  board,  to  have  totaled  $2,757.39  and 
stating  that  a  settlement  contract  would  be  drawn  for  presentation 
to  the  claimant.  It  appears  from  the  record  that  the  Claims  Board 
addressed  a  communication  to  the  Contract  Section,  dated  February 
20,  1920,  requesting  that  a  settlement  contract  be  drawn  on  account 
of  the  following  items  on  contract  No.  P16700-4000A,  having  been 
allowed : 

Indirect    materials $10, 360.  70 

3  per  cent  on  crucibles  as  administrative  and  unabsorbed  overhead—  310. 82 

Interest  on  crucibles 207.21 

Yard  crane 1,033.  57 

Distribution  of  spelter  storage 141.  79 

Total 12, 054. 09 

Deduction  for  salvage  on  indirect  materials 9, 296.  70 

Total 2, 757. 39 

From  the  decision  of  the  Ordnance  Claims  Board  allowing  the 
claimant  only  $2,757.39,  the  claimant  has  appealed  to  the  Board  of 
Contract  Adjustment. 

7.  The  original  claim  on  this  contract  as  filed  by  the  Detroit  dis- 
trict claims  board  and  later  sent  to  the  Ordnance  Claims  Board  con- 
tained a  number  of  items  of  claim  as  heretofore  set  out  in  paragraph 
6,  but  the  appeal  to  this  Board  is  only  on  two  items,  namely,  Item  I, 
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loss  on  billets  on  hand,  $153,832,  and  Item  II,  loss  on  excess  inven- 
tory, $40,707.19,  aggregating  $194,640.14.  These  items  seem  to  some- 
what overlap  and  intermingle  with  the  items  of  claims  as  originally 
presented.  However,  this  being  considered  a  hearing  de  novo  and 
as  there  are  only  two  items  presented  to  this  Board  for  considera- 
tion, they  must  be  considered  in  a  manner  here  presented  and  irre- 
spective of  the  original  claim.  Each  item  will  be  considered 
separately. 

8.  Item  I:  Loss  on  billets  on  hand,  $153,832.95.  This  claim  is  based 
entirely  upon  secondary  metal  billets  which  the  claimant  alleges  it 
purchased  for  the  fulfillment  of  this  contract,  above  referred  to,  and 
which  was  left  on  claimant's  hand  at  the  suspension  of  the  contract, 
some  2,918,102  pounds.  It  is  on  account  of  the  depreciation  in  the 
value  of  this  material  that  reimbursement  is  asked.  The  Govern- 
ment was  required  by  the  contract  to  furnish  the  claimant  an  equal 
number  of  pounds  of  virgin  copper  and  spelter  for  a  like  number  of 
poimds  of  finished  rods  to  be  manufactured  by  the  contractor.  The 
contractor  was  to  be  paid  a  toll  for  converting  the  raw  metal  fur- 
nished by  the  Government  into  the  finished  brass  rods. 

The  claimant's  contentions  regarding  this  item  resolve  themselves 
into  two  propositions : 

{a)  The  first  contention  is  that  though  its  contract  required  the 
Government  to  furnish  a  pound  of  raw  metal  for  a  pound  of  fin- 
ished rod,  there  was  a  loss  of  the  raw  metal  in  the  manufacturing 
process,  and  so  the  contractor  had  to  acquire  and  have  on  hand  two 
and  one-half  times  the  weight  of  the  raw  materials  to  make  a  pound 
of  finished  product.  The  claimant's  witnesses  testified  in  support  of 
the  first  proposition  and  stated  that  the  large  amount  of  scrap  which 
was  lost  in  the  manufacturing  process  was  reworked  and  used  later 
in  the  manufacture  of  brass  rods.  The  manufacturing  process  of 
making  a  set  of  brass  rods  took  about  five  or  six  days.  Capt.  Leslie 
S.  Gordon,  Ordnance,  United  States  Army,  who  had  been  the  officer 
in  charge  of  brass  cartridge-case  disks,  cartridge  cases,  and  fuses  for 
the  Procurement  Division,  Ordnance  Department,  testified  that  it 
was  necessary  for  a  brass-rod  manufacturer  to  have  on  hand  a  suffi- 
cient supply  of  raw  materials  to  complete  the  cycle  of  operation 
process  of  the  plant.  After  this  cycle  is  completed  and  the  metal 
is  going  through  the  various  processes  the  daily  production  only 
requires  the  daily  output  plus  the  scrap  and  shrinkage.  He  also 
testified  that  it  was  generally  conceded  that  the  reservoir  of  raw 
materials  should  be  two  and  one-half  times  the  quantity  to  be  pro- 
duced, so  as  to  keep  up  production  to  the  maximum,  but  that  after 
the  last  day's  running  at  maximum  the  subsequent  days  of  running 
would  produce  only  the  amounts  left  over  from  the  previous  cycles. 
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(6)  The  second  contention  is  that  the  contract  price  did  not 
permit  the  claimant  to  derive  a  reasonable  profit  from  the  use  of 
virgin  copper  supplied  by  the  Government,  and  so  the  claimant 
received  the  virgin  copper  from  the  Crovernment  but  did  not  use  it 
on  its  brass-rod  contracts,  but  used  instead  billets  made  out  of  secon- 
dary metals  which  it  purchased  at  a  price  cheaper  than  the  price 
of  virgin  copper.  This  it  claims  to  have  done  with  knowledge  of 
the  Government,  and  that  the  fixing  of  the  contract  price  was  made 
in  contemplation  of  the  use  of  secondary  metals  and  so  as  to  con- 
serve virgin  copper.  It  contends  that  other  brass-rod  manufac- 
turers were  also  using  secondary  metals  without  objection  by  the 
Government,  and  that  Capt.  Gordon  authorized  the  claimant  to  do  so. 

The  question  at  issue  is  whether  the  claimant  was  authorized  to 
use  secondary  metals  at  all,  in  so  much  as  the  Government  was  fur- 
nishing primary  metals.  The  claimant  made  an  effort  to  show, 
through  the  testimony  of  Mr.  Everett  Morss,  of  the  Priorities  Com- 
mittee of  the  War  Industries  Board,  that  the  toll  prices  on  brass-rod 
contracts  were  fixed  on  the  assumption  that  secondary  metals  were  to 
be  used,  instead  of  the  virgin  metals  furnished  by  the  Government. 
Mr.  Morss  testified  that  his  instructions  were  to  have  nothing  to  do 
with  prices  except  to  advise  the  procurement  ofiicers  when  requested. 
He  did  advise  with  Capt.  Gordon,  and  after  preparing  two  lists  of 
prices  for  brass  rods,  a  final  price  list  was  agreed  upon  which  con- 
templated the  use  of  secondary  metals,  but  to  what  extent  the  wit- 
ness did  not  know.  Mr.  Morss  never  advised  any  brass  manufac- 
turer he  could  use  secondary  metals  in  the  manufacture  of  brass  rods. 
He  testified  that  although  there  was  a  copper  shortage  feared  during 
the  summer  of  1918,  there  never  developed  any  real  shortage  during 
the  war. 

Mr.  John  R.  Searles,  assistant  general  manager  of  the  claimant 
company  during  the  negotations  and  the  operations  unaer  this  con- 
tract, testified  that  the  Government  knew  that  the  claimant  was 
using  secondary  metals  in  the  manufacture  of  brass  rods,  but  he 
could  not  state  whether  it  was  known  that  the  claimant  was  actually 
buying  secondary  materials  outside.  Mr.  Searles  further  testified 
that'  the  prices  for  the  rods  as  fixed  by  Capt.  Gordon  were  predi- 
cated upon  the  use  of  secondary  metals,  and  that  Capt.  Gordon  told 
the  claimant  it  must  look  for  its  profit  in  the  use  of  secondary  metals. 

Capt.  Leslie  S.  Gordon  testified  that  he  worked  out,  with  Mr. 
Morss,  the  price  to  govern  the  operation  of  the  different  brass  manu- 
facturers in  fulfilling  their  brass  products  contracts.  These  prices 
were  predicated  on  the  cost  as  submitted  by  the  Government  manu- 
facturers, including  the  Detroit  Copper  &  Brass  Rolling  Mill^. 
These  costs  as  submitted  by  the  various  reputable  brass  manufac- 
turers were  below  the  price  as  fixed  by  witness.    The  prices  fixed  were 
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based  on  the  costs  according  to  the  size  of  the  rods  produced  and 
placed  in  three  classes  according  to  the  size  of  the  producers.  The 
claimant  was  placed  in  the  second  class.  In  testifying  Capt.  Gordon 
stated : 

"At  the  time  we  settled  these  prices  our  idea  was  to  show  a  margin 
of  profit  between  the  cost  as  submitted  and  the  prices  at  which  we 
intended  to  purchase  the  rods,  and  no  discussion  was  ever  had  with 
any  of  the  brass  producers  to  the  effect  that  part  of  their  profit 
must  come  out  of  the  use  of  scrap." 

Capt.  Gordon  further  testified  that  the  Government  realized  that 
the  brass  mills  were  using  scrap  material  and  that  it  was  perfectly 
willing  that  they  should  use  secondary  metals,  but  the  prices  were 
not  fixed  in  contemplation  of  the  use  of  secondary  metals  and,  in 
fact,  no  mention  of  secondary  metals  was  made,  but  there  was  a 
margin  of  profit  between  the  cost  as  submitted  by  the  claimant  and 
the  price  as  fixed  by  him.  This  witness  did  state,  however,  that  it 
is  the  universal  factory  practice  to  use  secondary  metals  in  the  manu- 
facture of  brass  rods. 

It  appears  from  the  testimony  of  Capt.  H.  W.  Churchill,  Army 
inspector  of  ordnance  at  claimant's  plant,  that  the  specifications 
accompanying  the  contract  did  not  permit  the  acceptance  of  brass 
rods  made  of  secondary  metals.  Capt,  Churchill  wrote  the  Inspec- 
tion Division  at  Washington  for  permission  to  accept  rods  with  such 
defects  in  them  as  would  come  only  from  the  use  of  secondary  metals, 
and  in  reply  received  a  letter  dated  August  6,  1918,  reading  as  fol- 
lows: 

"1.  This  is  to  advise  you  that  under  specifications  EA--173-0,  April 
12,  1918,  it  will  be  satisfactory  for  the  present  to  permit  impurity 
0.25  per  cent  tin  in  both  drill  and  forging  rods,  in  order  that  scrap 
accumulating  at  the  brass  mills  may  be  used  so  as  to  conserve  copper 
and  spelter.  This  is  not  to  be  considered  as  an  amendment  to  the 
above  specifications."    *     *     * 

9.  Item  II:  Loss  on  excess  inventory,  $40,707.19.  This  item  is 
based  on  the  claimant's  inventory  of  materials  on  hand  December  31, 
1918,  which  was  alleged  to  have  been  considerably  in  excess  of  prewar 
inventories.  This  amount  the  claimant  contends  was  the  result  of 
having  to  supply  all  the  reworked  or  vehicle  copper  for  use  in  car- 
rying on  Government  work  during  the  war.  The  method  of  arriv- 
ing at  the  amount  of  inventory  was  by  taking  the  inventory  for  three 
prewar  j^ears,  averaging  that  and  striking  the  difference  between 
that  amount  and  the  amount  shown  by  the  inventory  of  December 
31,  1918.  The  claimant  alleges  that  the  excess  thus  shown  is  due 
entirely  to  having  carried  on  Government  work.  The  claimant  has 
divided  this  excess  proportionately  over  all  of  its  contracts  and  so 
applied  the  sum  of  $40,707.19  to  this  contract,  for  which  it  is  asking 
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reimbursement.  The  billets  as  referred  to  in  Item  I  are  not  in- 
cluded in  this  item. 

Mr.  John  R.  Searles,  assistant  general  manager  of  the  claimant 
company,  testified  that  the  claimant  had  figured  that  the  war  was 
going  on  and  bought  this  excess  material  in  anticipation  of  the  con- 
tracts flowing  in. 

It  does  not  appear  that  any  Government  agent  ever  authorized 
or  directed  the  claimant  to  purchase  metal  required  for  the  filling 
of  the  actual  contracts  which  claimant  had,  under  the  terms  of  which 
the  United  States  was  to  furnish  the  metals  for  the  manufacture  of 
the  brass  rods,  or  authorized  or  directed  the  claimant  to  acquire  an 
excess  supply  of  raw  materials  for  future  anticipated  contracts. 

10.  It  will  be  noted  that  the  claimant  is  here  asking  for  a  sum 
which  added  to  what  it  has  already  received  would  allow  it  $52,217.06 
more  than  it  would  have  received  had  the  contract  been  completed. 

DECISION. 

1.  Item  I.  Loss  on  billets  on  hand,  $153,632.95.  Under  the  terms 
of  the  claimant's  contract.  No.  P-16700-4000-A,  the  United  States 
was  to  furnish  the  claimant  with  3,000,000  pounds  of  metal  neces- 
sary to  make  brass  rods  and  to  pay  the  claimant  company  a  toll  for 
manufacturing  3,000,000  pounds  of  finished  round  brass  rods. 
The  contract  required  the  Government  to  furnish  virgin  copper  and 
spelter,  and  the  specifications  were  drawn  so  as  to  permit  only  of 
brass  rods  being  manufactured  out  of  virgin  copper.  It  is  admitted 
that  the  claimant  had  on  hand  at  all  times  a  sufficient  quantity  of 
metal  furnished  by  the  Government  for  the  completion  of  all  its  Gov- 
ernment contracts.  The  contract  was  suspended  when  it  was  21  per 
cent  complete,  arfd  the  claimant  has  been  paid  for  the  brass  rods  de- 
livered to  and  accepted  by  the  Government.  It  now  seeks  reimburse- 
ment for  the  losses  alleged  to  have  been  sustained  due  to  the  suspen- 
sion of  this  contract. 

2.  As  this  contract  contained  a  termination  clause  which  provided 
for  the  allowances  the  contractor  should  receive  in  event  of  suspen- 
sion of  the  contract,  that  clause  must  govern  the  allowances  which 
are  to  be  made.  It  provides  that  the  United  States  will  pay  for  the 
completed  articles  accepted  and  will  also  pay : 

"the  cost  of  materials  and  component  parts  purchased  by  the  con- 
tractor for  the  performance  of  this  contract  and  then  on  hand  in  m 
amount  not  exceeding  the  remiirements  for  the  completion  of  this 
contract,  provided  they  comply  with  the  specifications  and  also  all 
costs  shown  by  the  contractor  to  have  been  theretofore  necessarily 
incurred  in  the  performance  of  this  contract  and  remaining  un- 
paid."   ♦     ♦     * 
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The  billets  which  the  claimant  purchased  on  its  own  responsibility 
and  for  which  it  now  seeks  reimbursement  were  composed  of  sec- 
ondary metals  and  not  of  virgin  copper.  The  evidence  shows  that 
the  specifications  did  not  permit  the  acceptance  of  brass  rods  made 
of  secondary  metals,  and  hence  these  billets  made  of  secondary 
metals  may  not  be  considered  material  on  hand  which  complies  with 
the  specifications  as  set  forth  in  the  termination  clause.  It  would 
seem  that  the  termination  clause  of  the  contract  precludes  making 
any  allowance  for  these  billets. 

3.  The  contract  under  which  the  claimant  was  operating  required 
the  Government  to  furnish  virgin  copper  and  spelter  pound  for 
pound  for  the  brass  rods  which  the  claimant  was  to  manufacture. 
The  price  to  be  paid  the  claimant  was  a  toll  or  conversion  charge 
for  converting  the  raw  metals  into  brass  rods.  The  claimant  con- 
tends that  the  conversion  prices  which  it  was  to  be  paid  did  not  per- 
mit it,  with  profit,  to  use  the  virgin  copper  supplied  by  the  Govern- 
ment. So  it  bought  cheaper  secondary  metals  and  used  them  in  the 
performance  of  this  contract,  but  diverted  the  virgin  copper  to  other 
contracts  in  which  it  was  to  furnish  the  raw  materials,  thereby 
deriving  a  profit  out  of  its  contracts  between  the  cost  of  virgin  cop- 
per and  the  cost  of  the  cheaper  secondary  metal  billets. 

There  is  not  a  suggestion  in  the  contract  itself  that  any  materials 
were  to  be  used  other  than  the  materials  furnished  by  the  Govern- 
ment. There  is  no  evidence  that  any  agent  of  the  Government  ever 
directed  the  claimant  to  purchase  the  secondary  metals,  and  if  the 
claimant  did  purchase  the  secondary  metals  it  did  so  on  its  own 
authority  and  at  its  own  peril  so  as  to  make  what  saving  it  could 
out  of  its  Government  contracts.  The  testimony  of  Capt.  Gordon, 
who  fixed  the  prices  for  brass  rods  contracts,  is  clear  that  the  prices 
were  not  fixed  based  on  the  use  of  secondary  medals,  but  that  the 
contract  as  written,  which  provided  that  the  Government  should 
furnish  virgin  copper  and  spelter  for  the  performance  of  the  con- 
tract, bore  out  his  intention  as  to  what  material  should  be  used 
and  his  basis  of  computing  the  cost  so  that  the  contractor  could 
obtain  a  reasonable  profit.  These  prices  were  fixed  on  data  sub- 
mitted by  the  various  reputable  brass  rod  manufacturers,  and  in 
fixing  the  prices  it  was  not  contemplated  that  the  contractor  use 
secondary  metals  but  that  he  should  use  the  metals  to  be  furnished 
by  the  Government. 

Evidence  that  the  contractor  was  to  furnish  secondary  metals  for 
the  performance  of  the  contract,  as  attempted  to  be  introduced,  is 
wholly  inadmissible  in  that  it  seeks  to  vary  the  terms  of  the  written 
contract,  which  required  the  Government  to  furnish  the  virgin 
copper  and  spelter.    If  this  evidence  may  be  considered,  however,  as 
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competent  to  show  that  the  prices  as  fixed  contemplated  the  use  of 
secondary  metals  by  the  contractor  it  is  wholly  refuted  by  the  testis 
mony  of  Capt.  Gordon. 

4-  It  is  contended  that  the  Government  knew  that  the  claimant 
was  using  secondary  metals  and  that  the  Government  was  anxious 
to  conserve  virgin  copper.  This  is  admitted,  but  the  specifications 
did  not  permit  the  acceptance  of  rods  made  out  of  secondary  metals^ 
and  when  the  Inspection  Division  at  Washington  authorized  the 
acceptance  of  rods  "  for  the  present "  made  out  of  scrap  it  specifically 
stated  in  its  letter  of  authorization  that : 

"  This  is  not  to  be  considered  as  an  amendment  to  the  above  speci- 
fications." 

Therefore  the  acceptance  of  rods  made  of  the  secondary  metals 
for  the  time  being  may  not  be  considered  a  waiver  of  the  terms 
of  the  contract  and  specifications  so  as  to  impose  liability  on  the 
Government  to  reimburse  the  claimant  for  the  secondary  metals 
it  had  purchased  which  were  duplications  of  material  furnished  by 
the  Government  with  which  to  complete  the  contract.  The  evidence 
shows  that  the  claimant  had  at  all  times  on  hand  a  sufficient  supply 
of  virgin  copper  furnished  by  the  Government  with  which  to  com- 
plete its  existing  contract,  which  it  could  have  drawn  from  the 
common  reserve  fund  of  copper  at  its  plant.  We  see  no  reason  why 
the  Government  should  be  required  to  reimburse  it  for  the  duplica- 
tion of  raw  materials  purchased  by  it  so  that  it  could  make  greater 
profits  when  it  could  have  completed  the  contract  out  of  the  mate- 
rials furnished  by  the  Government. 

5.  It  is  clear  to  our  minds  that  the  secondary  metals  the  claimant 
purchased  and  which  were  on  hand  at  the  time  of  the  suspension  of 
the  contract  was  material  exceeding  the  requirements  for  comple- 
tion of  this  contrdct,  and  was  not  material  which  complied  with  the 
specifications,  and  therefore  the  claimant  is  not  entitled  to  reim- 
bursement for  such  secondary  metals  under  the  provisions  of  the- 
termination  clause  of  the  contract. 

The  decision  of  the  Ordnance  Claims  Board  disallowing  this  item 
is  therefore  affirmed. 

6.  Item  II;  Loss  on  excess  inventory,  $40,707.19.  This  item,, 
termed  "Loss  on  excess  inventory,"  is  for  the  value  of  material  on 
hand  December  31,  1918,  less  the  average  annual  inventory  of  ma- 
terials on  hand  taken  for  three  years  before  the  war.  The  claim- 
ant contends  that  it  is  entitled  to  reimbursement  for  this  excess 
inventory,  because  the  additional  stock  on  hand  was  acquired  and 
carried  by  it  in  contemplation  of  fulfillment  of  future  orders  from 
the  Government  which  it  expected  to  get.  It  is  clear  that  no  agent 
of  the  Government  authorized  or  instructed  the  claimant  to  pur- 
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<;hase  this  excess  material,  which  was  not  purchased  for  the  per- 
formance of  any  existing  contract  which  claimant  had  obtained 
from  the  Government.  Mr.  Searles,  assistant  general  manager  of 
•claimant  company,  frankly  stated  that  he  had  expected  the  war  to 
last,  and  that  the  claimant  would  get  more  contracts,  and  this  ex- 
cess material  was  bought  in  contemplation  of  such  future  contracts. 
We  know  of  no  ground  upon  which  an  allowance  for  such  excess 
material  bought  in  contemplation  of  future  contracts  can  be  made. 
It  is  admitted  that  this  excess  material  was  not  necessary  for  the 
performance  of  contract  No.  P16700-4000A,  and  the  termination 
clause  of  that  contract  permits  an  allowance  to  the  contractor  only 
of  materials  and  component  parts  purchased  by  the  contractor  for 
the  performance  of  the  contract  not  exceeding  the  requirements  for 
the  completion  of  the  contract. 

It  is,  therefore,  the  opinion  of  this  Board  that  the  decision  of  the 
Ordnance  Claims  Board  disallowing  the  item  of  claim  for  loss  on 
excess  inventory  was  correct,  and  we  therefore  affirm  that  decision. 

7.  The  Board  of  Contract  Adjustment  therefore  recommends  to 
the  Secretary  of  War  that  an  adjustment  be  made  with  the  claimant 
in  accordance  with  this  opinion  and  with  the  settlement  previously 
proposed  by  the  Ordnance  Claims  Board,  and  that  a  settlement  con- 
tract based  on  such  adjustment  be  tendered  to  the  claimant  in  final 
settlement  of  its  contract  No.  P16700-4000A. 

Col.  Delafield  and  Mr.  Hendon  concurring. 
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June  23,  1920. 
Cases  Nos.  2680  and  2673. 

In  re  CLAIHS  OF  J.  V.  CKANE  AND  GEOKGE  COLEBANK. 

1.  JTTBISDICTION. — When  a  claim  nnder  the  act  of  Kareh  2,  1919,  is  not  pre- 

sented to  or  filed  with  any  department  or  officer  of  the  Government  until 
after  Jnne  30,  1919,  there  was  no  authority  in  the  Secretary  of  War,, 
or  in  the  Board  of  Contract  Adjustment,  to  make  settlement  or  adjust- 
ment of  said  claim. 

2.  CLAIM  AND  DECISION.— Claims  under  the  act  of  Karch  2,  1919,  for  f2,- 

000  and  $629,  alleg^ed  balances  due  on  wool.    Held,  no  Jurisdiction. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  These  claims  arise  under  the  act  of  March  2,  1919.  Each 
claimant  has  filed  a  statement  of  claim,  Form  B,  under  the  pro- 
visions of  Supply  Circular  No.  17,  Purchase,  Storage  and  Traffic 
Division,  dated  March  26,  1919,  the  claim  of  J.  V.  Crane  being  for 
$2,000,  and  the  claim  of  George  Colebank  amounting  to  $629.20,  by 
reason  of  agreements  alleged  to  have  been  entered  into  between 
claimants  and  the  United  States. 

2.  Each  claimant  has  furnished  the  same  statement  of  facts,  the 
only  difference  in  the  two  statements  being  as  to  the  amount  of 
wool  and  the  amount  alleged  to  be  due  each  claimant.  Statement 
of  claim  submitted  by  J.  V.  Crane  reads  in  part  as  follows : 

"  On  or  about  the  first  part  of  July,  1918,  claimant  entered  into 
an  agreement  with  an  agent  acting  under  the  authority,  direction, 
or  instruction  of  the  Secretary  of  War,  for  the  purpose  of  selling 
his  wool,  which  amounted  in  the  aggregate  to  8,600  pounds;  that 
said  wool  was  shipped  by  claimant  to  C.  J.  Mustion  Commission  Co. 
at  Kansas  City,  Mo.,  Government  agent;  that  said  Government 
agent  agreed  to  sell  the  claimant's  wool  on  a  basis  of  the  July  30, 
1917,  market ;  that  under  said  agreement  claimant's  wool  was  shipped 
as  heretofore  stated,  and  the  same  was  stored  in  a  warehouse  at  the 
southeast  corner  of  South  and  May  Streets,  Kansas  City,  Mo.,  where 
same  was  to  be  valued  bv  the  Government  valuation  committee; 
that  later  C.  J.  Mustion  ^\  ool  Commission  Co.  remitted  to  claimant 
by  check  as  part  payment  for  said  wool." 

"  Claimant  states  that  the  Government  valuation  committee  did 
not  properly  grade  said  wool,  and  that  he  did  not  receive  the  price- 
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that  was  to  be  paid  for  the  wool  clip  of  1918,  as  per  letter  from 
C.  J.  Mustion.  *  *  *  That  claimant  is  due  by  the  Govermnent 
the  sum  of  approximately  $2,000,  the  said  amount  being  the  dif- 
ference between  the  amount  of  said  wool  as  it  was  graded  and  the 
amount  that  should  have  been  paid  for  said  wool  had  it  been  properly 
graded,  basing  this  argument  on  the  ground  that  had  it  been 
properly  graded  it  would  have  brought  around  52  cents  per  pound, 
whereas  as  it  was  graded  claimant  only  received  27  cents  per  pound.'' 

Statement  of  claim  submitted  by  George  Colebank  is  based  on 
4,840  poimds  of  wool,  and  shows  $629.20  due  this  claimant  by  reason 
of  improper  grading,  and  that  he  should  have  received  60  cents  per 
pound  whereas  he  received  only  47  cents  per  pound.  Otherwise  his 
statement  of  claim  is  the  same  as  that  of  J.  V.  Crane  quoted  in  part 
above. 

3.  Each  claimant  has  furnished  the  Board  of  Contract  Adjustment 
with  an  affidavit  showing  that  the  first  presentation  of  each  claim 
made  to  any  department,  official,  or  agent  of  the  Government  was 
the  presentation  made  to  the  Board  of  Contract  Adjustment  in 
May,  1920. 

DECISION. 

1.  The  act  of  March  2,  1919,  entitled  "An  act  to  provide  relief  in 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and  for 
other  purposes,"  authorizes  the  Secretary  of  War  to  adjust,  pay.  or 
discharge  certain  informal  agreements  entered  into  during  the  emer- 
gency and  prior  to  November  12, 1918. 

2.  This  law  was  enacted  in  order  to  enable  the  War  Department  to 
adjust  agreements  which  had  not  been  reduced  to  writing  in  accord- 
ance with  existing  statutes.  The  Secretary  of  War  had  no  authority 
to  adjust  such  agreements  until  the  act  of  March  2,  1919,  became  a 
law.  In  granting  the  Secretary  of  War  this  special  authority  to 
adjust  informal  agreements,  Congress  thought  it  best  to  place  a  time 
limit  on  the  period  during  which  such  claims  might  be  presented, 
and  therefore  inserted  a  provision  in  the  act  reading  as  follows : 

*'  Provided  further^  That  this  act  shall  not  authorize  payment  to  be 
made  of  any  claim  not  presented  before  thirtieth,  nineteen  hundred 
and  nineteen." 

3.  The  provision  fixing  the  last  day  upon  which  claims  can  be  pre- 
sented is  plain  and  definite.  Claims  arising  under  this  act,  presented 
after  June  30,  1919,  can  not  be  considered  by  the  Secretary  of  War 
nor  by  the  Board  of  Contract  Adjustment,  which  is  in  such  cases  the 
agent  of  the  Secretary  of  War.  This  Board  is  authorized  to  adjust 
such  claims  in  accordance  with  the  terms  of  the  act  of  March  2, 1919, 
and  in  so  doing  must  comply  strictly  with  every  provision  of  the 


Digitized  by  VjOOQIC 


600  DECISIONS  BOAKD  OF  CONTRACT  ADJUSTMENT, 

act.  It  is  not  possible  for  this  Board  to  comply  with  only  part  of 
the  act  and  to  ignore  the  balance  of  its  requirements.  Therefore  we 
must  give  as  much  consideration  to  the  provision  fixing  a  final 
presentation  date  as  to  the  other  portions  of  the  act  and  can  not 
take  jurisdiction  of  a  claim  which  was  not  presented  before  June  30, 
1919.  (McDonald  &  Co.,  case  No.  1655,  Vol.  II,  these  decisions, 
p.  442;  Schultz  &  Hirsch,  case  No.  2170,  Vol.  II,  these  decisions, 
p.  763.) 

4.  Claimants  having  failed  to  present  these  claims  before  June  30, 
1919  (and  for  nearly  a  year  thereafter),  it  is  clear  that  these  claims 
can  not  be  considered  and  that  this  Board  is  without  power  or 
authority  to  entertain  same. 

Col.  Delafield  and  Mr.  Eason  concurring. 
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June  23,  1920. 
Case  No.  2605. 

In  re  CLAIM  OP  NEW  YOKX  CEHTBAL  KAILKOAD  CO. 

1.  CLAIM  AKB  DECISION.— Claim  under  the  act  of  March  U,  1919,  for  %%,- 
889.68  based  upon  an  Implied  agreement  relating  to  the  constrnction  of 
oroBioveri.  By  its  decision  of  June  1,  1918,  claimant  was  denied  relief. 
Claimant  requested  a  rehearing,  which  was  granted,  but  no  additional 
testimony  was  introduced  at  the  rehearing.  Held,  on  reconsideration  of 
the  record,  the  former  decision  denying  relief  is  affirmed.  For  the  facts, 
see  the  prior  decisions  of  this  Board,  Vol.  V,  p.  174. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT,  ON  REHEARING. 

The  Board  finds  the  following  to  be  the  facts : 

1.  On  June  1,  1918,  this  Board  rendered  a  decision  in  this  case 
denying  relief  to  claimant.  A  rehearing  was  granted  and  an  oppor- 
tunity afforded  claimant  for  the  introduction  of  further  testimony. 
No  testimony,  however,  was  introduced  at  the  rehearing. 

2.  The  case  is  here  by  appeal  from  a  decision  denying  claimant 
relief,  of  the  Claims  Board,  Transportation  Service,  on  a  claim  for 
$2,839.62,  as  amended,  by  reason  of  an  agreement  alleged  to  have 
been  entered  into  between  claimant  and  the  United  States  within 
the  meaning  of  the  act  of  March  2, 1919. 

3.  The  claim  is  for  the  cost  of  construction,  maintenance,  and  esti- 
mated cost  of  removal  of  a  crossover  between  the  tracks  of  claimant 
and  for  one-half  of  the  cost  of  construction,  maintenance,  and  esti- 
mated cost  of  removal  of  a  crossover  connecting  the  tracks  of  claim- 
ant and  those  of  the  Erie  Railroad  Co.  at  Hoboken,  N.  J. 

4.  During  the  war,  and  prior  to  the  armistice,  troops  from  Camp 
Merritt  were  moved  to  Hoboken  piers  for  transportation  overseas 
over  the  lines  of  the  West  Shore  Railroad  Co.,  one  of  claimant's 
lines,  the  Erie  Railroad  Co.'s  tracks,  and  the  tracks  of  the  Hoboken 
Shore  Railroad.  Claimant  was  the  initial  carrier.  At  Hoboken  the 
troop  trains  passed  through  the  Erie  yards  and  thence  onto  the  tracks 
of  the  Hoboken  Shore  Railroad,  over  which  the  trains  were  trans- 
ported to  the  piers.  Long  trains  were  required  to  be  cut  in  three 
sections,  and  switch  engines  would  move  the  sections  to  the  piers. 
There  was  much  congestion  of  traffic  about  Hoboken;  and  in  Sep- 
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tember,  1918,  Mr.  Benjamin  Flippin,  assistant  chief  of  the  Inland 
Traffic  Service  of  the  War  Department,  consulted  with  officials  of 
claimant  and  the  Erie  Railroad  relative  to  expediting  troop  move- 
ments from  Camp  Merritt.  As  the  result  of  this  conference  Mr. 
Flippin,  on  September  21,  1918,  wrote  Mr.  P.  E.  Crowley,  Federal 
manager  of  the  claimant,  as  follows : 

"  1.  Attached  is  sketch  of  tracks  suggested  to  be  installed  by  the 
West  Shore  in  making  connection  at  Baldwin  Avenue  with  the  Erie, 
for  the  more  expeditious  handling  of  passenger  equipment  to  Army 
Piers,  Hoboken,  N.  J. 

"2.  1  am  informed  by  Capt.  J.  S.  Langston,  vice  president  Ho- 
boken Shore  Koad,  that  your  company  has  the  material  available  for 
construction  of  this  crossover,  but  are  waiting  for  instructions  to  go 
ahead  with  the  work.  May  I  not  hope  that  same  may  be  forthcoming 
at  an  early  date? 

"  3.  The  Erie  recently  installed  crossings  and  made  connection 
with  the  Hoboken  Shore  at  jimction  of  the  Erie  and  Hoboken  Shore 
at  Sixteenth  Street,  and  the  proposed  new  connection  with  the  West 
Shore  would  create  an  ideal  situation  in  respect  to  purposes  desired." 

5.  No  reply  to  this  letter  was  received,  and  on  October  14,  1918, 
Mr.  Flippin  wrote  Mr.  Crowley  again  as  follows : 

"  1.  Attached  is  copy  of  my  letter  addressed  to  you  September  21, 
to  which  I  do  not  appear  to  have  received  reply. 

"  2.  The  commanding  general  Port  of  Embarkation,  Troop  Move- 
ment Section,  has  asked  me  if  this  work  can  not  be  expedited  since  it 
is  their  desire  to  handle  some  troops  from  Camp  Merritt  (Dumont, 
N.  J.)  by  rail  for  unloading  on  the  tracks  of  the  Hoboken  Shore, 
pointing  out  that  this  crossover  is  necessary  to  conveniently  effect 
delivery  to  the  Hoboken  Shore." 

6.  By  letter  dated  October  15, 1918,  Mr.  Crowley  replied  in  part  as 
follows : 

"  Keplying  to  your  letter  of  October  14,  file  501,  relative  to  install- 
ing crossover  between  our  northbound  and  southbound  tracks,  and 
also  proposed  connection  with  the  Erie  at  Baldwin  Avenue,  Wee- 
hawken. 

"  This  work  has  been  authorized  and  the  material  is  on  the  ground, 
and  we  hope  to  have  the  crossover  installed  in  the  near  future." 

7.  Thereafter  and  prior  to  October  27,  1918,  the  requested  cross- 
overs were  constructed. 

8.  There  is  testimony  in  the  record,  pro  and  con,  as  to  the  advan- 
tages of  these  crossovers  to  claimant.  There  is  also  evidence  that  by 
moving  the  trains  from  Camp  Merritt  over  the  crossovers  there  would 
be  a  saving  in  the  time  of  transportation  of  from  one  and  one-half  to 
two  hours.  What  portion  of  this  saving  in  time  would  be  gained  to 
claimant  does  not  appear.  There  is  evidence  of  a  custom  on  the  part 
of  claimant  that  where  sidetracks  are  installed  for  the  benefit  of  in- 
dustries located  adjacent  to  trunk  lines,  the  industries  are  always  re- 
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quired  to  pay  the  cost  thereof,  and  that  it  is  the  rule  of  claimant  to 
require  a  contract  with  reference  thereto  before  the  sidetracks  are  in- 
stalled. No  custom  is  shown  with  reference  to  the  expense  of  cross- 
overs between  its  own  tracks  or  as  to  crossovers  connecting  claimant's 
tracks  with  those  of  other  railroads.  There  is  no  evidence  of  an  ex- 
press agreement,  and  claimant  relies  for  recovery  upon  an  implied 
agreement  arising  from  the  construction  of  the  crossovers  pursuant  to 
the  request  of  Mr.  Flippin. 

DECISION. 

1.  Mr.  Flippin  had  charge  of  traffic  and  transportation  matters 
of  the  War  Department  flowing  through  New  York  City  and  vicinity, 
and  it  was  his  duty  to  provide  facilities,  to  furnish  equipment  for  the 
transportation  of  troops,  to  anticipate  their  requirements,  and  to  see 
that  they  were  met.  It  was  his  judgment,  not  controverted  by  claim- 
ant, that  the  construction  of  the  crossovers  was  necessary  in  order  to 
expedite  the  movement  of  troops  from  Camp  Merritt  to  the  Hoboken 
piers. 

2.  The  construction  of  these  crossovers  permitted  troop  trains 
from  Camp  Merritt,  moving  over  the  West  Shore  Railroad,  to  be 
handled  to  the  Hoboken  pier  without  change  of  engines,  and  in  from 
one  and  one-half  to  two  hours'  less  time  than  before  the  crossovers 
were  constructed.  The  letter  from  Mr.  Flippin  to  claimant,  dated 
September  21, 1918,  was  a  mere  suggestion  that  the  crossovers  be  con- 
structed. 

3.  They  were  constructed  entirely  upon  the  right-of-way  of  claim- 
ant, and  were  installed  for  the  purpose  of  expediting  the  movement 
of  troop  trains  in  which  claimant  as  well  as  the  Government  was 
interested.  While  the  crossovers  are  of  little  or  no  use  to  claimant 
in  handling  its  commercial  business,  yet  they  were  constructed  with- 
out any  express  agreement  that  the  Government  should  pay  therefor, 
and  no  sufficient  facts  are  shown  to  raise  an  implied  agreement  on 
the  part  of  the  Government  to  reimburse  claimant  for  the  cost 
thereof,  or  for  the  maintenance  of  the  crossovers,  or  for  the  expense 
of  their  removal.  The  Board  is  of  the  opinion  that  claimant  is  not 
entitled  to  relief. 

DISPOSITION. 

1.  The  final  order  dated  June  1,  1920,  denying  relief  to  claimant 
is  hereby  approved,  and  no  additional  order  in  this  regard  is  deemed 
necessary. 

Col.  Delafield  and  Mr.  Thomas  concurring. 
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June  23,  1920. 
Case  No.  2749. 

In  re  CLAIM  OP  A.  C.  XE88LEB  CO. 

1.  CONSTKirCTION  OP  CONTRACT— ADDITIOHAL  MATEBIAX.— When  claim- 

ant agreed  to  mannfactnre  cartridge  clips  at  $9.85  a  thousand  and  the 
GoTernment  agreed  to  fnmish  17  ponnds  of  copper  and  spelter  at  |3.30 
per  thousand,  and  the  specifications  showed  that  it  wonld  require  19 
ponnds  of  material  per  thousand  clips,  it  was  the  duty  of  the  claimant 
to  furnish  the  additional  material  at  its  own  expense,  and  there  was  no 
obligation  on  the  Government  to  do  so. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  8,  1919,  for  f  18,- 

746.76  additional  material.    Held,  claimant  not  entitled  to  recover. 


Mr.  Averill  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Ord- 
nance Department,  on  a  claim  for  $12,745.76  on  an  informally  exe- 
cuted contract. 

2.  On  April  17, 1918,  A.  C.  Messier  Co.,  the  claimant,  entered  into 
a  contract  No.  P6078-1444SA  with  the  Ordnance  Department, 
United  States  Army,  for  the  manufacture  and  delivery  to  the  Gov- 
ernment of  15,000,000  cartridge  clips. 

3.  This  contract  was  proxy-signed,  and  therefore  becomes  an  in- 
formal contract.  The  contract  provides  that  the  United  States  will 
pay  to  the  contractor  $9.85  per  thousand  clips,  less  deductions  of 
$3.30  per  thousand  clips  to  cover  certain  material  which  was  to  be 
furnished  by  the  Government. 

4.  The  contract  also  specifies  the  exact  quantity  of  material  which 
was  to  be  furnished  to  the  contractor  by  the  Government,  namely :  * 

"  Eleven  and  five  one-hundredths  pounds  of  copper  and  5.95  pounds 
of  spelter  will  be  released  for  the  contractor's  use  per  1,000  clips  manu- 
factured, and  the  cost  of  same  will  be  deducted  from  invoice.  This 
amounts  to  $3.30  per  1,000  clips." 

5.  The  contractor  manufactured  and  delivered  to  the  Government 
15,000,000  clips  and  received  payment  for  same  at  $9.85  less  $3.30, 
a  net  price  of  $6.55,  a  total  of  $98,250. 

6.  The  contractor  claims  that : 

"On  April  17,  1918,  we  were  awarded  a  contract  for  15,000,000 
cartridge  clips.    According  to  letter  from  Herbert  O'Leary,  lieu- 

504 


Digitized  by 


Google 


DBCISIONS  BOABD  OF  CONTRACT  ADJUSTMENT.  605 

tenant  colonel,  Ordnance  Department,  United  States  Army,  and 
our  own  understanding  the  Government  should  have  furnished  the 
full  amount  of  stock  necessaij  to  manufacture  these  clips.  Instead 
of  this,  however,  raw  material  was  furnished  as  follows:  166,368 
pounds  copper  and  89,250  pounds  spelter,  which  represents  170,412 
pounds  per  thousand  clips.  When  the  specifications  came  in  they 
called  for  19  poimds  of  brass  per  thousand,  which  would  figure 
285,000  pounds  of  material  (without  allowance  for  any  scrap)  in- 
stead of  255,618  poimds  as  furnished  by  the  Government. 

"We  bought  and  paid  for  the  difference,  viz,  28,311  pounds 
required  to  complete  the  15,000,000  clips,  which  does  not  include 
amount  of  material  which  would  be  naturally  consumed  in  resultant 
scrap.  This  scrap  in  accordance  with  amendment  dated  March  14, 
1919,  as  referred  to  in  your  letter  of  May  13,  should  be  provided  for 
in  raw  material  requisition,  and  represents  15,000  pounds  at  19^^ 
cents,  or  $2,911.76. 

"T^he  Government  inspector,  Lieut.  Wells,  made  up  the  invoices 
and  mailed  them  each  day.  He  states  that  he  should  have  deducted 
$3.30  per  thousand  from  the  price,  $9.85,  only  until  the  Government 
material  had  been  used.  In^ead  of  this,  however,  he  continued  to 
deduct  the  $3.30  per  thousand  until  full  15,000,000  were  completed. 

"  Therefore,  for  that  portion  of  the  shipments  covering  1,490,053 
clips,  no  deductions  should  have  been  made  from  invoices  on  ac- 
count of  raw  material  furnished,  as  this  material  was  furnished  and 
paid  for  outright  by  us.  For  such  stock  as  was  furnished  by  us 
$3.30  per  thousand  should  have  been  added  to  $9.85  when  invoiced 
instead  of  deducting  it. 

"Consequently  there  is  still  due  us  on  the  contract  $9,834  plus 
cost  of  scrap  represented  in  raw  material  consumed  therefor,  amount- 
ing to  15.000  pounds,  at  19-i^  cents,  or  $2,911.76,  thus  making  our 
entire  claim  $12,745.76." 

.  7.  By  the  specifications  of  the  contract  each  unit  consisting  of 
1,000  clips  was  to  weigh  19  pounds,  and  of  this  19  pounds  the  Gov- 
ernment was  to  furnish  claimant  17  pounds  at  $3.30  per  1,000 
clips. 

DECISION. 

1.  The  claimant's  first  contention  is  that  the  Government  should 
have  furnished  the  full  amount  of  stock  necessary  to  manufacture 
the  clips.  The  Board  can  find  no  evidence  of  any  such  intention, 
either  in  the  language  of  the  contract  or  in  the  record.  From  the 
language  of  the  contract  it  is  clear  that  each  unit  of  1,000  clips  was 
to  weigh  19  pounds;  that  of  this  19  pounds  the  Government  was  to 
furnish  17  pounds  of  component  raw  materials,  for  which  a  fixed  sum 
of  $3.30  was  to  be  paid  by  the  contractor,  the  contractor  being  under 
obligation  to  supply  any  additional  material  required  in  excess  of 
the  17  pounds  at  its  own  expense. 

2.  The  record  shows  that  the  Government  furnished  255,618 
pounds  of  materials.  This,  upon  the  basis  of  17  pounds  Government 
material  per  1,000  clips,  would  produce  15,035,353  completed  clips. 
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3.  It  therefore  appears  that  the  Government  furnished  all  the 
material  required  by  the  contract,  and  in  fact  more  than  was  re- 
quired; for  at  17  pounds  per  1,000  clips  the  255,618  pounds  would 
have  been  sufficient  to  manufacture  15,035,353  clips  or  36,353  more 
than  was  provided  for  in  the  contract. 

4.  The  Board  is,  therefore,  of  the  opinion  that  the  contractor  is  en- 
titled to  be  paid  at  a  rate  of  only  $6.65  per  1,000  clips  for  the  en- 
tire 15,000,000  clips.  The  resulting  amount  $98,250  has  already  been 
paid. 

5.  In  view  of  the  above,  it  is  the  opinion  of  the  Board  that  there 
were  no  clips  manufactured  solely  from  material  of  the  contractor, 
and  consequently  his  claim  that  such  clips  so  manufactured  should 
be  paid  for  at  a  rate  of  $9.85  plus  $3.30  per  1,000  clips  is  without 
merit. 

6.  Relief  must,  therefore,  be  denied. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Hopkins  concurring. 


Digitized  by 


Google 


June  24, 1920. 

Cases  Nos.  2761,  2764,  2765,  2766,  2767,  2769,  2771,  2772, 
2773,  2774,  2775,  2786,  and  2808. 

In  re  CLAIMS  OP  C.  P.  KOESITEK;  PBICE  A  TKAXXELL;  P.  E.  CLATTOK; 
AITGirST  HEKRIHG;  B.  j;  CLATTOK;  GKIMES  A  COPE;  E.  IL  JONES; 
PAKKEK  A  ALEXANDEK;  A.  C.  HEKKING;  KKS.  L.  K.  BK00K8HIKE; 
WILL  HALE;  A.  V.  LIVINGSTON;  G.  C.  KAN. 

1.  JUBISDICTION. — The  Secretary  of  War  has  no  Jurisdiction  of  a  claim  nnder 

the  act  of  March  2,  1919,  presented  after  the  expiration  of  the  period 
prescribed  in  that  act  for  the  filing  of  snch  claims. 

2.  CLAIM  AND   DECISION. — These    13   claims   for  vaiying  amonnts  are   for 

losses  suffered  hy  claimants  dne  to  alleged  improper  grading  of  their 
1918  wool  clip.    Held,  no  Jurisdiction. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  These  13  claims  arise  under  the  act  of  March  2,  1919.  Claim- 
ants have  filed  statements  of  claim,  Form  B,  under  the  provisions 
of  Supply  Circular  No.  17,  Purchase,  Storage  and  Traffic  Division, 
dated  March  26,  1919,  by  reason  of  agreements  alleged  to  have  been 
entered  into  NS-9233/MB  between  claimants  and  the  United  States. 

2.  Each  claimant  has  stated  substantially  the  same  facts.  In  May 
and  June  of  the  year  1918  claimants  delivered  to  commission  mer- 
chants and  wool  dealers  various  amounts  of  wool.  Each  claimant's 
wool  was  delivered  to  oye  or  more  of  four  dealers.  Deliveries  were 
made  to  H.  P.  Roddie  &  Co.,  of  Brady,  Tex.,  agent  of  Charles  J. 
Webb  &  Co.,  of  Philadelphia,  Pa. ;  to  S.  D.  Ranier,  of  Llano,  Tex., 
agent  of  Farnsworth,  Stevenson  &  Co.,  of  Boston,  Mass.;  to  Cald- 
well Palmer,  of  San  Antonio,.  Tex.,  agent  of  Jeremiah  Williams  & 
Co.,  of  Boston,  Mass.,  and  Crowdus  Bros.,  of  Fort  Worth,  Tex. 

3.  Claimants  allege  that  this  wool  was  delivered  for  the  use  of 
the  Government  in  accordance  with  the  terms  of  the  Government 
regulations  for  handling  the  wool  clip  of  1918,  as  established  by  the 
Wool  Division,  War  Industries  Board,  May  21,  1918.  These  regu- 
lations provide  that : 

"The  grower  shall  receive  fair  prices  for  his  wool  based  on  the 
Atlantic  seaboard  price  as  established  on  July  30,  1917,  less  the 
profit  to  the  dealer  *  ♦  *  and  less  freight  to  seaboard,  moisture, 
shrinkage,  and  interest." 
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It  is  alleged  by  claimants  that  they  have  not  been  paid  the  prices 
determined  by  the  Government  regulations,  and  that  there  is  due 
them  by  reason  of  improper  grading  the  following  sums : 

C.  F.  Boesner $520.20 

Price  &  Trammel 849. 60 

F.  E.  Clayton 72S.  59 

August  Herring 2,290. 58 

B.  J.  Clayton 455.85 

Grimes  &  Cope 276. 02 

B.  M.  Jones 393.68 

Parker  &  Alexander 879.70 

A.  C.   Herring 1,386.04 

Mrs.  L.  R.  Brookshire 1, 572. 65 

Win  Hale 487. 11 

A.  V.  Livingston 503.52 

G.  C.  Ran 294.  50 

The  dealer  usually  advanced  the  grower  three-fourths  of  the 
grower's  estimate  of  the  wool's  value.  The  grading  in  each  instance 
failed  to  allow  the  grower  the  amount  he  had  requested  and  in  no 
case  did  he  receive  a  sum  sufficient  to  entirely  make  np  the  other 
one-fourth  which  he  claimed  was  due  him. 

4.  In  view  of  the  fact  that  the  various  statements  of  claim  and 
the  documents  attached  thereto  gave  no  evidence  that  the  claims  had 
been  presented  to  the  Government  prior  to  the  filing  of  the  claims 
in  May  or  June,  1920,  this  Board  requested  each  claimant  to  furnish 
evidence  or  information  concerning  a  presentation  of  the  claim  to 
any  department,  official,  or  agent  of  the  Government  prior  to  the 
presentation  made  to  this  Board.  Each  claimant  thereupon  furnished 
the  Board  an  affidavit  in  which  it  is  shown  that  the  claim  was  not 
presented  to  the  Government  prior  to  May,  1920. 

DECISION. 

1.  It  is  neither  necessary  nor  proper  for  the  Board  of  Contract 
Adjustment  to  express  any  opinion  concerning  the  alleged  improper 
grading  of  the  wool  or  the  failure  of  the  Government  or  claimants' 
consignees  to  pay  claimants  the  amount  alleged  to  be  due,  in  view 
of  the  fact  that  these  claims  were  not  presented  to  the  Government 
within  the  presentation  period  fixed  by  law. 

2.  The  act  of  March  2,  1919,  entitled  "An  act  to  provide  relief 
in  cases  of  contracts  connected  with  the  prosecution  of  the  war,  and 
for  other  purposes,"  authorizes  the  Secretary  of  War  to  adjust, 
pay,  or  discharge  certain  informal  agreements  entered  into  during 
the  emergency  and  prior  to  November  12,  1918.  This  law  was  en- 
acted in  order  to  enable  the  War  Department  to  adjust  agreements 
which  had  not  been  reduced  to  writing  in  accordance  with  existing 
statutes.    The  Secretary  of  War  had  no  authority  to  adjust  such 
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agreements  until  the  act  of  March  2, 1919,  became  a  law.  In  grant- 
ing the  Secretary  of  War  this  special  authority  to  adjust  informal 
agreements  Congress  thought  it  best  to  place  a  time  limit  on  the 
period  during  which  such  claims  might  be  presented,  and  therefore 
inserted  a  provision  in  the  act  reading  as  follows : 

^'Provided  further^  That  this  act  shall  not  authorize  payment  to 
be  made  of  any  claim  not  presented  before  June  thirtieth,  nineteen 
hundred  and  mneteen." 

3.  The  provision  fixing  the  last  day  upon  which  claims  can  be  pre- 
sented is  plain  and  definite.  Claims  arising  under  this  act,  presented 
after  June  30,  1919,  can  not  be  considered  by  the  Secretary  of  War, 
nor  by  the  Board  of  Contract  Adjustment,  which  in  such  cases  is 
the  agent  of  the  Secretary  of  War.  This  Board  is  authorized  to  ad- 
just such  claims  in  accordance  with  the  terms  of  the  act  of  March  2, 
1919,  and,  in  so  doing,  must  comply  strictly  with  every  provision  of 
the  act.  It  is  not  possible  for  this  Board  to  comply  with  only  part  of 
the  act  and  to  ignore  the  balance  of  its  requirements.  Therefore,  we 
must  give  as  much  consideration  to  the  provision  fixing  a  final  pres- 
entation date  as  to  the  other  portions  of  the  act,  and  can  not  take 
jurisdiction  of  a  claim  which  was  not  presented  before  June  30, 1919. 
(McDonald  &  Co.,  case  No.  1656,  Vol.  II,  these  decisions,  p.  442; 
Schultz  &  Hirsch,  case  No.  2170,  Vol.  II,  these  decisions,  p.  763.) 

4.  These  claimants  failed  to  present  their  claims  to  the  Government 
before  June  30, 1919  (and  for  nearly  a  year  thereafter).  It  is  clear, 
therefore,  that  the  claims  can  not  be  considered  and  that  this  Board 
is  without  power  or  authority  to  entertain  same. 

Col.  Delafield  and  Mi*.  Eason  concurring.  . 
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Case  No.  2470. 

Jn  re  CLAIM  OF  RAYMOND  ENOINEEBINO  COBPOKATION. 

1.  EELEASE. — Where  a  supplemental  agreement  in  settlement  of  a  formal  con- 

tfact  contains  a  general  release  of  all  demands  and  claims  growing  ont 
of  the  original  contract,  the  contractor  is  barred  from  recovery  on  a 
supplemental  claim  for  continuing  expenses  accruing  aftex  execution  of 
the  release  but  growing  out  of  the  original  contract. 

2.  CLAIM  AND   DECISION. — ^Appeal   from  decision  of   the    Ordnance   Claims 

Board  disallowing  claim  under  a  validly  executed  contract  for  quadrant 
sights.    Held,  claimant  is  not  entitled  to  recover. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Ordnance  Claims 
Board  on  a  claim  for  $15,588.96,  on  a  formally  executed  contract 
under  the  following  circumstances : 

2.  On  April  5,  1918,  the  Raymond  Engineering  Corporation  en- 
tered into  contract  No.  P-5392-535-C-Pa,  calling  for  the  manu- 
facture of  764  quadrant  sights  for  delivery  to  the  Ordnance  De- 
partment. On  December  14,  1918,  work  under  this  contract  was 
suspended  at  the  request  of  the  Government. 

3.  On  May  16,  1919,  the  New  York  district  claims  board  awarded 
the  contractor  the  sum  of  $299,378.83,  less  interest  due  on  a  loan 
made  by  the  War  Credits  Board  to  the  contractor.  This  award 
was  embodied  in  a  settlement  contract  dated  June  3,  1919,  and  on 
that  date  signed  by  the  claimant  and  the  New  York  district  claims 
board,  and  sent  to  the  Ordnance  Claims  Board,  Washington,  D.  C, 
which  again  audited  the  claim,  and  on  October  20  the  amount  awarded 
was,  by  mutual  consent,  reduced  to  the  extent  of  $15,000. 

4.  By  the  terms  of  the  settlement  agreement  of  June  3  it  was  pro- 
vided that  said  agreement  should  not  become  a  binding  obligation 
unless  and  until  approved  by  the  Ordnance  Claims  Board.  The  said 
agreement  also  provides  as  follows : 

"  1.  This  contract  supersedes  and  takes  the  place  of  said  original 
contract,  which  is  hereby  terminated,  and  the  contractor  hereby  re- 
leases the  United  States  from  any  and  all  claims  of  every  nature 
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whatsoever  arising  out  of  said  original  contract,  except  that  all 
articles  or  work  delivered  and  accepted  on  or  before  the  date  of  this 
contract  under  and  in  pursuance  of  said  original  contract,  and  not 
yet  paid  for,  shall  be  paid  for  in  accordance  with  the  provisions  of 
said  original  contract  as  if  it  had  not  been  terminated. 

"3.  The  United  States  shall  forthwith  pay  to  the  contractor  the 
sum  of  two  hundred  eighty-four  thousand  three  hundred  seventy- 
eight  and  83/100  dollars  ($284,378.83),  representing  the  amount 
due  the  contractor  after  deducting  the  amount  of  unrecouped  ad- 
vances hereinabove  mentioned,  less  interest  on  sixty-seven  thousand 
five  hundred  dollars  ($67,500)  to  the  date  of  repayment  by  con- 
tractor of  the  sum  of  nine  thousand  dollars  ($9,000)  representing 
Sartial  recoupment,  less  interest  on  fifty-eight  thousand  five  hun- 
red  dollars  ($58,500)  to  date  of  payment  by  the  United  States 
under  this  settlement,  in  full  and  final  compensation  for  articles  or 
work  delivered,  services  rendered,  and  expenditures  incurred  by  the 
contractor  under  the  original  contract  and  in  full  satisfaction  of  any 
and  all  claims  or  demands  in  law  or  in  equity,  which  the  contractor, 
its  successors,  representatives,  agents,  or  assigns,  may  have  growing 
out  of  or  incident  to  said  original  contract;  and  said  contractor 
hereby  expressly  agrees  that  such  se^^lement,  when  made,  shall  con- 
stitute a  complete  determination  of  every  question  or  claim,  legal  or 
equitable,  liquidated  or  unliquidated,  by  or  on  behalf  of  the  con- 
tractor, pertaining  to  or  growing  out  of  said  original  contract,  except 
to  the  extent  provided  for  in  paragraph  1  hereof." 

5.  On  August  18,  1919,  while  the  above-mentioned  settlement 
agreement  was  awaiting  approval  of  the  Ordnance  Claims  Board, 
the  contractor  filed  a  supplemental  claim  embracing  rental  of  store- 
house for  storing  Government  property,  insurance  on  Government 
property,  and  interest  on  borrowed  money.  This  supplemental  claim 
was  filed  to  bring  the  claim  for  continuing  overhead  expense  up  to 
the  date  of  October  15,  1919,  and  was  necessitated  by  reason  of  the 
Government's  failure  to  make  prompt  settlement.  The  district  board 
examined  this  supplemental  claim  and  granted  an  additional  award 
of  $6,336.99  in  a  supplemental  agreement  under  date  of  October 
23,  1919,  reciting  the  following : 

Whereas,  by  mutual  mistake  and  contrary  to  the  intention  of  the 
parties,  there  was  omitted  from  said  contract  of  cancellation  and 
settlement  a  provision  for  the  payment  to  the  contractor  of  the  sum 
of  $6,336.99,  which  sum  has  been  awarded  to  the  contractor  by  the 
New  York  district  claims  board  on  account  of  claim  for  rental  on 
storehouse,  carrying  charges  to  October  15, 1919,  and  insurance  May 
to  September,  1919: 

Now,  therefore,  in  consideration  of  the  premises  and  of  the  sum 
of  one  dollar  ($1)  by  each  of  the  parties  hereto,  to  the  other  in  hand 
paid,  the  receipt  of  which  is  hereby  acknowledged,  it  is  mutually 
agreed  between  the  parties  hereto  that:  The  said  contract  of  can- 
cellation and  settlement  shall  be  and  the  same  is  hereby  amended  to 
the  extent  that  the  TTnited  States  shall  forthwith  pay  to  the  con- 
tractor the  sum  of  six  thousand  three  hundred  thirty-six  and  99/100 
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dollars  ($6,386.99),  which  siun  is  in  addition  to  the  amount  paid 
under  said  original  settlement  contract,  etc. 

This  agreement  likewise  required  the  approval  of  the  Ordnance 
Claims  Board  to  make  it  binding. 

6.  Both  the  agreement  of  June  3  and  October  23  were  forwarded 
to  the  Ordnance  Claims  Board  for  approval.  On  October  30,  1919, 
the  Ordnance  Claims  Board  approved  the  agreement  of  June  3.  On 
November  20,  1919,  the  Ordnance  Claims  Board  disapproved  the 
supplemental  agreement  of  October  23  upon  the  grounds  that  the 
settlement  contract  of  June  3,  approved  October  30,  waived  all 
supplemental  claims.  Upon  this  point  claimant  has  taken  an  appeal 
to  the  Board  of  Contract  Adjustment. 

7.  On  February  13,  1920,  an  attorney  of  this  Board,  observing 
that  the  items  involved  were  for  continuing  expenses,  wrote  claimant 
as  follows: 

"  It  will  be  appreciated  if  you  will  file  supplemental  claim  showing 
in  detail  just  how  the  matter  stands  as  of  this  date." 

In  response  to  the  above  request  the  contractor  filed  a  revised  claim, 
bringing  the  items  of  continuing  overhead  (1,  2,  and  3)  up  to  De- 
cember 10,  1919,  and  added  two  new  items  (4  and  5).  The  revised 
claim  in  substance  is  as  follows : 

1.  Rental  of  storehouse  to  Dec.  10,  1919 $391. 67 

2.  Insurance  to  Dec.  10 858.88 

3.  Interest  on  outside  loans 7,054.60 

4-  Interest  on  Government  loan  to  Dec.  10 6,450.58 

5.  (a)  Labor  In  connection  with  the  new  Schedule  A 766.05 

(6)  Expense  account  in  connection  with  new  Schedule  A 66.68 

Total . 15,  588.96 

While  certain  of  the  above  expenses  still  continue,  nevertheless  the 
claimant  has  expressed  its  willingness  to  settle  the  entire  matter  as 
of  December  10,  1919,  on  which  date  payment  was  made  by  the  Gov- 
ernment of  the  sum  awarded  under  the  agreement  of  June  3. 

8.  On  the  hearing  it  developed  that  the  members  of  the  New  York 
district  claims  board  and  the  claimant  contemplated  that  there  would 
be  some  delay  in  obtaining  the  approval  of  the  Ordnance  Claims 
Board  and  that  in  so  far  as  the  New  York  district  board  was  con- 
cerned said  board  was  prepared  to  issue  a  supplemental  settlement 
agreement  to  take  care  of  continuing  expenses.  Upon  this  point  Col. 
Eeed,  chairman  of  the  New  York  District  Claims  Board,  testified 
as  follows  (testimony,  p.  23)  : 

"Question.  Was  it  your  intention  and  agreement  that  he  (the 
claimant)  should  receive  something  more  than  the  amount  specified? 

"Mr.  Reed.  Yes,  sir.  ♦  ♦  ♦  The  understanding  was  that  he 
would  be  paid  these  items  of  continuing  eiipenses  which  were  out 
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of  pocket  expenses,  which  he  could  not  escape,  and  which  he  made 
for  the  account  of  the  Government,  and  on  account  of  the  Govern- 
ment having  his  money  and  the  i>lant  tied  up  from  the  dates  to  which 
that  has  been  allowed  in  the  original  claim  until  the  obligation  on 
the  part  of  the  Government  was  quieted  by  payment  of  the  money 
to  him  and  the  removal  of  the  Government's  property." 

9.  In  connection  with  item  No.  4  for  interest  on  the  money  loaned 
the  contractor  by  the  War  Credits  Board,  the  president  of  claimant 
company  states  that  the  rate  of  interest  was  changing  from  time  to 
time  and  he  did  not  include  this  item  in  his  original  claim  because 
he  expected  to  submit  it  in  a  supplemental  claim  when  the  full 
amount  charged  by  the  Government  should  be  definitely  known; 
that  this  amount  was  not  known  until  December  10,  1919,  when  it 
was  deducted  from  the  payment  made  under  the  settlement  agree- 
ment of  June  3.  Col.  Eeed  stated  that  he  does  not  recall  whether 
or  not  this  item  was  brought  to  the  attention  of  the  district  board. 
In  this  connection  it  should  be  noted,  however,  that  the  settlement 
agreement  expressly  provides  that  the  award  shall  be  $284,378.83, 
less  interest  on  the  Government  loan. 

10.  Item  No.  6  represents  expenditures  which  it  is  claimed  were 
incurred  in  assisting  the  Government  with  the  preparation  of  a 
schedule  of  property  used  in  the  performance  of  contract  P-5392- 
635-C-Pa.  This  item  was  not  contemplated  and  had  not  accrued 
at  the  time  the  settlement  agreement  of  June  3  was  signed. 

DECISION. 

1.  The  question  before  this  Board  is  whether  or  not  the  claimant  is 
now  precluded  from  recovering  the  items  set  forth  in  the  revised  peti- 
tion of  December  16, 1919,  by  reason  of  the  general  release  contained 
in  the  agreement  of  June  3, 1919. 

2.  Although  the  settlement  agreement  under  date  of  June  3  was 
signed  by  both  the  New  York  district  claims  board  and  the  Raymond 
Engineering  Corporation,  it  was,  prior  to  October  30,  merely  an  offer 
of  settlement,  for  the  reason  that  prior  to  that  date  it  had  not  received 
the  approval  of  the  Claims  Board,  Ordnance  Department,  as  required 
by  clause  8  of  article  14,  which  reads : 

"  This  agreement  shall  not  become  a  valid  and  binding  obligation 
of  the  United  States  unless  and  until  the  approval  of  the  Claims 
Board  of  the  Ordnance  Department  has  been  noted  at  the  end  of  this 
instrument." 

3.  Prior  to  October  80,  the  claimant  forwarded  to  the  Ordnance 
Claims  Board  an  instrument  under  date  of  October  22,  likewise 
signed  by  the  New  York  district  office  and  the  Eaymond  Engineering 
Corporation,  which  instrument  contained  certain  additional  items 


Digitized  by  VjOOQIC 


514  DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT. 

that  the  claimant  wished  added  to  its  offer  of  June  3,  thereby  increas- 
ing the  amount  to  be  paid  by  the  Government  in  settlement. 

4.  On  October  30  the  Ordnance  Claims  Board  signed  the  instru- 
ment under  date  of  June  3  and  shortly  thereafter  refused  to  sign  the 
instrument  of  October  22.  The  claimants  were  informed  of  the  action 
of  the  Ordnance  Claims  Board  in  relation  to  both  instruments. 

5.  On  or  about  December  10,  1919,  the  Government  tendered  to  the 
claimant  the  sum  provided  by  the  instrument  of  June  3.  The  claim- 
ant accepted  this  sum  when  tendered.  The  purposes  for  which  it 
was  tendered  are  set  out  in  the  instrument  itself  which  reads,  in  part, 
as  follows : 

"In  full  and  final  compensation  for  articles  of  work  delivered, 
services  rendered,  and  expenditures  incurred  by  the  contractor  under 
the  original  contract,  and  in  full  satisfaction  "of  any  and  all  claims 
or  demands  in  law  or  in  equity  which  the  contractor,  its  successors, 
representatives,  agents  or  assigns,  may  have  growing  out  of  or  inci- 
dent to  said  original  contract ;  and  said  contractor  hereby  expressly 
agrees  that  such  settlement  when  made  shall  constitute  a  complete 
determination  of  every  question  or  claim,  legal  or  equitable,  liqui- 
dated or  unliquidated,  by  or  on  behalf  of  the  contractor,  pertainmg 
to  or  growing  out  of  said  original  contract,  except  to  the  extent  pro- 
vided for  in  paragraph  1  hereof." 

6.  Whatever  may  have  been  the  claimant's  rights  prior  to  Decem- 
ber 10,  1919,  the  fact  remains  that  on  that  day  the  Government 
offered  and  the  claimant  accepted  the  amount  agreed  upon  in  the 
settlement  agreement  of  June  3.  The  payment  was  offered  by  the 
Government  upon  the  terms  contained  in  said  instrument  and  the 
payment  was  accepted  by  the  claimant  with  full  knowledge  that  the 
Ordnance  Claims  Board  had  refused  to  allow  the  items  contained  in 
the  instrument  of  October  22.  The  claimant  is  bound  by  the  terms 
of  the  general  release  contained  in  the  settlement  agreement  of  June 
3.  These  terms  are  not  ambiguous  and  bar  the  items  for  which 
claim  is  here  made. 

7.  The  decision  of  the  Ordnance  Claims  Board  denying  relief  is 
hereby  affirmed. 

Col.  Delafield  and  Mr.  Fowler  concurring. 
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June  24,  1920. 
Case  No.  1664. 

In  re  CLAIM  OF  &.  V.  V.  CO. 

1.  O&ATUITOirS  SEEVICES. — ^In  order  to  recoyer  for  expenditures  or  services 

under  the  act  of  March  8,  1919,  there  must  be  an  agrreement,  either  ex- 
press or  implied,  and  there  can  be  no  recovery  for  services  gratuitously 
rendered  and  for  which  no  compensation  was  expected. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  8,  1919,  for  $15,- 

458.84.     Held,  claimant  not  entitled  to  recover. 


Mr.  Averill  writing  the  opinion  of  the  Board. 


FINDINGS  or  FACT.     • 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statemenjb  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $15,458.24  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  A  hearing  has  been  had,  at  which  the  claimant  was  represented 
by  W.  T.  P.  Hollingsworth,  its  president. 

3.  The  testimony  developed  absolutely  no  agreement  between  the 
claimant  company  and  any  officer  or  agent,  either  of  the  Secretary 
of  War  or  of  the  President. 

4.  The  testimony  of  Mr.  Hollingsworth  and  of  Col.  Edgar  S.  Gor- 
rell,  United  States  Army,  shows  that,  commencing  about  July,  1917, 
Mr.  Hollingsworth,  who  appears  to  be  a  man  of  large  affairs,  was  in 
Paris ;  that  by  reason  of  an  experience  extending  over  10  years  he  had 
developed  a  large  acquaintance  among  French  scientists  and  engi- 
neers; that  Col.  Gorrell  was  with  the  Technical  Section,  American 
Expeditionary  Forces,  and  a  part  of  his  duty  was  to  obtain  all 
information  available  as  to  the  "  dope  "  or  varnish  used  upon  wings 
of  airplanes.  Col.  Gorrell  became  acquainted  with  Mr.  Hollings- 
worth, and  through  Mr.  Hollingsworth  was  introduced  to  many 
eminent  technical  experts.  The  information  gathered  by  the  aid  of 
Mr.  Hollingsworth  was  later  brought  to  the  United  States  through 
the  agency  of  Mr.  Hollingsworth  and  placed  in  the  hands  of  the 
Bureau  of  Aircraft  Production.  Mr.  Hollingsworth  states  that  at 
no  time  did  he  contemplate  entering  into  contractual  relations  with 
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the  Govemment  for  the  services  which  he  was  rendering;  that  he 
did  not  expect  any  compensation  for  same,  and  that  he  was  not  act- 
ing on  behalf  of  the  claimant  company. 

6.  It  further  appears  from  the  evidence  that  in  October,  1917,  Mr. 
Hollingsworth  came  from  France  to  the  United  States  on  business 
connected  with  some  of  his  enterprises,  and  that  upon  the  arrival 
of  his  secretary  (who  followed  him  from  Paris  somewhat  later), 
bringing  with  her  confidential  data,  Mr.  Hollingsworth  called  upon 
Gen.  Squier,  of  the  Signal  Corps  in  Washington,  and  laid  before 
this  officer  the  data  then  in  hand.  This  data  was  principally  in  con- 
nection with  the  possibility  of  developing  and  manufacturing  in  the 
United  States  a  less  expensive  varnish  for  use  upon  the  wings  of 
airplanes,  known  as  the  "  Acellos  process."  At  this  conference  Mr. 
Hollingsworth  suggested  to  the  representative  of  the  Govemment 
that  a  Dr.  Helbronner,  a  noted  scientist  in  Paris,  could  be  brought 
to  the  United  States  by  him  to  lay  before  the  committee  further  in- 
formation in  connection  with  the  development  of  the  proposed 
cheaper  type  of  varnish.  He  alleges  he  was  told  that  the  committee 
would  be  pleased  to  talk  with  Dr.  Helbronner  and  thereupon  Mr. 
Hollingsworth  arranged  for  Dr.  Helbronner  to  come  to  the  United 
States  and  personally  paid  the  expense  incident  to  this  trip.  Mr. 
Hollingsworth  testified  that  nothing  was  said  in  connection  with 
any  compensation  or  any  payment  of  expenses  incident  to  the  trip; 
that  at  the  time  he  himself  did  not  contemplate  being  reimbursed 
directly  for  same. 

6.  Mr.  Hollingsworth  testified  that  as  president  of  the  R.  U.  V.  Co. 
he  received  no  salary;  that  the  company  is  not  indebted  to  him  for 
any  of  the  items  or  expenditures  made  by  him  as  set  out  in  the 

.  claim. 

7.  .The  proposed  process  for  manufacturing  dope  or  varnish  was 
not  adopted  by  the  Govemment,  and  at  no  time  did  the  negotiations 
reach  a  stage  where  contractual  relations  were  considered. 

8.  It  was  clearly  established  that  at  no  time  was  there  any  inten- 
tion on  the  part  of  the  Government  or  of  the  claimant  company  to 
enter  into  any  agreement,  either  express  or  implied,  obligating  the 
Govemment  to  reimburse  the  claimant  company  for  any  expendi- 
tures. As  a  matter  of  fact,  the  claimant  company  has  made  no  ex- 
penditures. 

9.  It  was  suggested  that  probably  the  claim  should  have  been  filed 
on  behalf  of  Mr.  W.  T.  P.  Hollingsworth,  but  even  if  this  were  done, 
there  would  be  no  evidence  to  support  any  agreement,  either  express 
or  implied. 

10.  If  the  claim  is  to  be  considered  as  one  for  services  rendered, 
and  for  which  services  there  arises  an  implied  agreement  obligating 
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the  Government  to  compensate  Mr.  Hollingsworth  for  said  services, 
then  the  evidence  of  the  claimant  negatives  any  such  implied  agree- 
ment, as  he  positively  states  that  at  no  time  did  he  contemplate  any 
compensation  for  such  services  as  he  may  have  rendered,  and  that  it 
was  not  until  1919  when  in  South  America  he  received  a  telegram 
from  the  R.  U.  V.  Co.  requesting  that  he  forward  a  statement  of  his 
expenses;  that  he  never  considered  his  services  as  being  anything  but 
gratuitously  rendered. 

DECISION. 

1.  While  it  is  true  that  Mr.  Hollingsworth  was  undoubtedly  instru- 
mental in  assisting  the  officers  of  the  Technical  Section  of  the  Ameri- 
can Expeditionary  Forces  in  Paris,  yet  it  is  also  true  that  at  no  time 
did  either  the  officers  or  Mr.  Hollingsworth  consider  such  services 
except  as  services  which  were  being  rendered  gratuitously  in  the 
interest  of  the  country,  and  such  as  a  citizen  of  America  would  be 
proud  to  render  to  officers  of  his  Government  in  a  foreign  land. 

2.  For  the  reasons  supra^  the  Board  is  of  the  opinion  that  no  agree- 
ment, either  express  or  implied,  within  the  purview  of  the  act  of 
March  2,  1919,  was  entered  into  between  either  the  R.  U.  V.  Co.  or 
W.  T.  P.  Hollingsworth  and  any  officer  or  agent  of  the  Secretary  of 
War  or  of  the  President,  as  prescribed  by  the  act  of  March  2, 1919. 

3.  Relief  must,  therefore,  be  denied. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Hopkins  concurring, 

34113— 21— VOL  6 34 
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June  24, 1920. 
Case  No.  2783. 

In  re  CLAIM  OF  ATLANTIC  COAST  UNB  KAILBOAS  CO. 

1.  NO  AG&EEMENT. — Where  olalmant  constmoted  a  railroad  track  on  its  own 
right  of  way,  under  an  agreement  with  a  civic  organization  which 
failed  to  bear  its  agreed  portion  of  the  expense,  and  there  was  no  agree- 
ment, express  or  implied,  on  the  part  of  any  anthoriied  agent  of  the 
Secretary  of  War,  or  of  the  President,  there  is  no  obligation  on  the  Gov- 
ernment to  pay  therefor,  although  the  track  was  used  exclusively  for 
Government  purposes  and  claimant  derived  no  revenue  therefrom. 

8.  CLAIM  AND  DECISION.—Claim  under  the  act  of  March  2,  1919,  for  $40,- 
512.80  for  track  construction.    Held,  claimant  not  entitled  to  recover. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OP  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Transportation 
Service  Claims  Board,  War  Department,  on  a  claim  for  $40,512.80, 
on  an  informally  executed  contract.  The  case  was  submitted  on  the 
record  supplemented  by  the  statement  of  Mr.  Milton  C.  Elliott, 
counsel  representing  the  claimant. 

2.  A  review  of  the  facts  shows  that  the  telegram  dated  December 

1,  1917,  addressed  to  Mr.  Lyman  Delano,  vice  president  of  the 
claimant  company,  and  signed  by  Mr.  Ed.  Scott,  representing  the 
Commercial  Club,  of  Arcadia.  Fla.,  and  the  two  telegrams  of 
that  date  interchanged  between  Mr.  Lyman  Delano  and  "  Saltzman, 
by  Benton,  Traffic  Branch,  Signal  Corps,"  do  not  establish  an  agree- 
ment within  the  terms  of  the  Dent  Act. 

3.  The  record,  as  amplified  by  counsel,  further  shows  that  the 
trackage  in  question  was  constructed  as  a  result  of  a  conference 
between  the  representatives  of  the  "  Commercial  Club,  Arcadia, 
Fla.,"  and  of  the  claimant  company. 

DECISION. 

1.  A  review  of  all  of  the  evidence  shows  that  the  track  in  question 
was  not  constructed  as  a  result  of  an  agreement,  express  or  implied,' 
entered  into  by  any  officer  or  agent  acting  under  the  authority, 
direction,  or  instruction  of  the  Secretary  of  War,  and  that  the  claim 
therefore  does  not  fall  within  the  provisions  of  the  act  of  March 

2,  1919. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Price  concurring. 
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Case  No.  2742. 


June  24,  1920. 


In  re  GLAnC  OF  WILLIAM  WHITMAN  CO.  (INC.). 

1.  EXPENSE  FOB  SAMPLES. — Where  the  contract  provided  that  all  materials 

furnished  thereunder  before  being  accepted  should  be  subject  to  a 
rigid  inspection,  and  speciiled  the  manner  of  inspection  and  sampling, 
which  destroyed  or  consumed  the  sample,  the  loss  must  be  borne  by 
the  contractor. 

2.  CLAIM  AND  DECISION. — Claim  under  General  Orders,  103,  on  formal  con- 

tracts for  cost  of  samples.    Held,  claimant  not  entitled  to  recover. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Air 
Service,  on  a  claim  for  $5,735.15  arising  out  of  formally  executed 
contracts  under  the  following  circumstances : 

2.  The  claimant  had  five  formally  executed  contracts  with  the 
Bureau  of  Aircraft  Production,  ranging  in  date  from  October  11, 
1917,  to  July  26,  1918,  inclusive,  for  the  manufacture  of  airplane 
fabric,  and  the  aggregate  amount  of  goods  embraced  in  the  order  and 
contracts  was  3,216,000  yards  of  airplane  fabric. 

3.  The  claim  of  William  Whitman  Co.  (Inc.),  the  claimant,  is 
for  airplane  fabric  delivered  under  the  foregoing  five  contracts  and 
which  it  alleges  was  consumed  by  the  Government  for  technical  tests 
and  "for  which  material  the  William  Whitman  Co.  (Inc.)  has  not 
yet  been  paid,  notwithstanding  it  has  fulfilled  its  part  of  the  contract 
obligations." 

4.  The  following  statement  sets  forth  the  contracts  and  orders,  the 
yards  of  material  consumed  in  technical  tests  under  each  contract, 
and  the  amount  of  its  claim : 


No.  37 

No.  212.... 
No.  20075.. 
No.  20261.. 
No.  710078. 


Total. 


Order. 


Contract. 


4389 


Yards. 


4,034 
3,300i 
702 
1,3531 


9,428 


Price. 


10.60 

.67} 
.60 
.95 


Amount. 


12^420.40 

2,062.81 

403.65 

811.95 

36.34 


5,735.15 
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5.  Article  III  of  all  the  contracts  reads  as  follows : 

"All  supplies  and  materials  furnished  and  work  done  under  this 
contract  shall,  before  being  OrCcepted^  be  subject  to  a  rigid  inspection 
by  an  inspector  appointed  on  the  part  of  the  Government,  and  such 
as  do  not  conform  to  the  specifications  set  forth  in  this  contract  shall 
be  rejected.  The  decision  of  the  Chief  Signal  Officer,  United  States 
Army,  as  to  quality  and  quantity  shaU  be  finaV^ 

6.  Specifications  No.  16004r-A,  which  were  made  a  part  of  all  the 
contracts,  provides  in  part  as  follows : 

"Samples  for  tests  shall  be  taken  from  at  least  five  (5)  bolts  in 
each  warp  woven.  » 

"The  samples  taken  from  a  bolt  shall  be  one  (1)  yard  long  and  the 
full  width  of  the  bolt ;  it  shall  be  cut  from  the  fabric  at  a  point  ten 
(10)  yards  from  the  end  of  the  bolt. 

"Test  specimens  for  tensile  tests,  12  inches  long  and  li  inches 
wide,  shall  be  cut  from  each  sample  taken  as  shown  in  figure  1. 
Threads  shall  be  pulled  out  from  the  sides  of  the  test  specimens 
until  a  width  of  one  (1)  inch  of  woven  fabric  remains. 

"The  Signal  Corps  inspector  shall  mark  all  accepted  material 
close  to  the  end  of  each  bolt  with  the  official  acceptance  stamp.  Re- 
jected material  shall  be  marked  with  the  rejected  stamp  and  shall  not 
be  resubmitted  without  the  express  consent  of  the  Signal  Corps. 
The  acceptance  and  rejection  stamps  shall  be  so  placed  tnat  they  do 
not  injure  the  material,  or,  in  the  case  of  rejected  fabric,  so  that  the 
marking  does  not  preclude  the  use  of  the  material  for  other  than 
Government  work. 

"  The  inspector  shall  at  all  times  have  free  access  to  all  parts  of 
the  mills  wnich  concern  the  manufacture  of  fabric  orderedf  to  this 
specification  and  shall  be  afforded  every  facility  to  satisfy  himself 
that  the  fabric  is  in  accordance  with  this  specification. 

"All  fabric  that  does  not  conform  to  this  specification  shall  be  re- 
jected and  shall  be  replaced  by  the  manufacturer  at  his  expense." 

7.  In  the  inspection  of  the  cloth  furnished  on  the  foregoing  con- 
tracts according  to  specifications  provided  in  Article  III  of  the  con- 
tracts, there  was  consumed  9,428  yards  for  which  the  claimant  is 
now  asking  compensation. 

8.  The  claimant's  contention  is  as  follows : 

"  We  contend  that  there  was  no  provision  in  these  orders  that  the 
cloth  tests  should  be  used  without  compensation  to  the  owner,  which 
in  this  case  was  the  contractor.  We  also  contend  that  from  the 
nature  of  the  raw  materials  used — ^this  raw  materials  was  sea  island- 
cotton  of  li  inch  staple  and  was  supplied  by  the  Government,  that 
the  fabric  would  stand  the  Government  tests  as  set  forth  in  the 
specifications. 

"  We  also  contend  that  from  the  mechanical  character  of  the  manu- 
facture of  the  cloth  and  from  tests  made  by  ourselves  at  the  mill 
from  time  to  time  that  we,  as  contractors,  were  reasonably  certain 
that  we  were  supplying  the  identical  fabric  sold  to  the  Government 
and  that  that  fabrfc  could  stand  the  test  set  forth  in  the  specifica- 
tions." 
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DECISION. 

1.  The  language  of  the  contracts  clearly  sets  out  what  was  re- 
quired of  the  contractor.  It  provides  that  all  supplies  and  materials 
furnished  and  work  done  under  this  contract  shall,  iefore  being 
accepted,  he  subject  to  a  rigid  inspection  by  an  inspector  appointed 
on  the  part  of  the  .Government.  The  specifications,  which  were 
made  a  part  of  the  contract,  set  forth  explicitly  how  the  tests  were 
to  be  made.  The  contracts  assured  to  the  Government  the  right  to 
inspect  in  the  maimer  prescribed  the  total  yardage  tendered  by  the 
contractor.  The  contracts  also  required  the  contractor  to  furnish 
the  Government  with  3,215,000  yards  of  cloth.  The  test  prescribed 
contemplated  the  destruction  of  a  certain  proportion  of  the  goods 
and  was  clearly  a  condition  precedent  to  the  passing  of  title  in  the 
goods. 

2.  The  burden  was  on  the  contractor  to  place  in  a  deliverable 
state  3,215,000  yards  of  cloth,  and  under  the  express  terms  of  the 
contract  the  goods  could  not  be  put  in  a  deliverable  state  until  they 
had  passed  the  tests  prescribed. 

"Where  there  is  a  sufficient  agreement  for  an  inspection  of  the 
^oods,  such  stipulation  becomes  a  condition  precedent  which  must 
be  complied  with  before  there  can  be  a  sufficient  performance  of  the 
contract  to  bind  the  purchaser."     (35  Cyc,  pp.  226-227.) 

"If  under  a  contract  for  the  sale  of  specific  goods  the  seller  is 
bound  to  do  something  to  the  goods  for  the  purpose  of  putting  them 
in  a  deliverable  state;  that  is,  into  a  condition  in  which  the  buyer 
is  boimd  to.  accept  them,  unless  a  different  intention  appears,  the 
property  does  not  pass  until  such  thing  is  done."    (35  Cyc,  p.  282.) 

"The  necessity  for  weighing,  measuring,  or  testing  the  goods  may 
be  either  for  the  purpose  of  ascertaining  the  price  to  be  paid  or  for 
the  purpose  of  identifying  the  goods  or  ascertaining  their  quantity 
or  qualiti/j  and  in  the  cases  of  the  latter  character  the  general  rule 
also  applies  that  title  does  not  pass  until  such  acts  are  done.  Cases 
in  which  an  inspection  for  the  purpose  of  determining  the  quality 
of  the  goods  is  provided  for  are  within  the  application  of  the  rule ; 
that  if  any  act  remains  to  be  done  in  relation  to  the  goods  the  prop- 
erty does  not  pass,^^    (35  Cyc,  p.  288.) 

3.  It  is  clear  that  the  testing  of  the  goods  was  a  condition  precedent 
to  the  passing  of  title  to  the  goods.  Had  the  contract  read  that  all 
supplies  and  materials  furnished  and  work  done  under  this  contract 
shall  be  subject  to  a  rigid  inspection  by  the  Government,  then  there 
might  have  been  some  ambiguity ;  but  the  contract  reads,  "  all  sup- 
plies and  materials  furnished  and  work  done  under  this  contract 
shall,  before  being  accepted j  be  subject  to  a  rigid  inspection  by  an 
inspector  appointed  on  the  part  of  the  Government." 

4.  It  is  therefore  clear  that  the  inspection  and  the  consequent 
inevitable  destruction  of  a  portion  of  the  goods  was  provided  for  by 
the  express  terms  of  the  contract. 
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5.  It  is  not  alleged  that  an  unreasonable  amount  of  the  goods  was 
consumed  in  the  testing  of  the  fabric.  On  the  contrary,  the  evi- 
dence shows  beyond  a  shadow  of  doubt  that  in  making  the  tests  the 
Government  did  not  exercise  its  full  right  and  consume  all  of  the 
yardage  provided  for  in  the  specifications  made  part  of  the  contract, 
but  in  many  instances  did  not  consume  the  yardage  specified  in  the 
contract. 

6.  Under  the  express  provision  of  the  contract  the  goods  would 
not  be  put  in  a  deliverable  state  until  they  had  been  subject  to  the 
tests  prescribed,  and  the  known  loss  incident  to  putting  goods  through 
the  test  was  a  part  of  the  expense  to  be  borne  by  the  contractor  in 
order  to  put  the  goods  in  a  deliverable  state,  and  title  did  not  pass 
until  after  this  was  done. 

7.  For  the  reasons  supra^  the  Board  is  of  the  opinion  that  relief 
must  be  denied  and  the  decision  of  the  Claims  Board,  Air  Service, 
must  be  affirmed. 

8.  Relief  is  therefore  denied. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Hopkins  concurring. 
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June  24,  1920. 
Case  No.  9784. 

In  re  CLAZX  07  ATCHISON,  TOPEKA  A  SAKTA  7E  BAILWAY  CO. 

1.  FACIUTIES— COKKON  CABBIEU— HO  IXFLIEB  AQBEEIOBNT.— There 
can  be  no  agreement  Implied  under  the  aet  of  Xarch  8,  1919,  to  compen- 
sate claimant  for  the  installation  of  facilities  which  it  was  ohligated  to 
install  in  order  to  properly  operate  ^s  a  common  carrier. 

8.  CLAIM  AND  DECISION.— This  claim  for  f903.69  arises  under  the  act  of 
Karch  8,  1919,  and  is  an  appeal  from  the  decision  of  the  Claims  Board, 
Transportation  Service,  disallowing:  claim  for  installation  of  facilities. 
Held,  claimant  is  not  entitled  to  relief. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Transpor- 
tation Service,  on  a  claim  for  $903.69,  upon  an  alleged  implied  agree- 
ment arising  under  the  act  of  March  2,  1919.  Statement  of  claim. 
Form  B,  has  been  filed. 

A  hearing  has  been  had  at  which  claimant  was  represented  by 
counsel. 

The  Board  finds  the  following  to  be  the  facts ; 

1.  The  claim  was  first  filed  with  the  Transportation  Service  of  the 
War  Department  on  June  30, 1919. 

2.  On  August  31, 1917,  Maj.  Charles  H.  Miller,  constructing  quar- 
termaster, Camp  Cody,  N.  Mex.,  wrote  claimant  company  in  connec- 
tion with  facilities  for  entraining  tracks  at  the  camp  and  stated : 

"It  will  be  necessary  to  have  water,  gas,  coal,  and  ice,  and  you 
should  arrange  to  build  the  necessary  facilities.  The  Grovemment 
will  have  a  line  of  water  pipe  coming  mto  that  territory  and  can  sup- 
ply the  water,  you  to  provide  for  the  distributing  line. 

3.  On  September  14,  1917,  the  same  officer  again  wrote  claimant 
company  in  connection  with  facilities  for  entraining  troops  and  used 
the  following  language : 

"  The  railways  will  be  permitted  to  tap  6-inch  Government  main 
which  crosses  tracks  on  the  leased  property  of  the  Southern  Pacific 
approximately  5  feet  east  of  the  extreme  easterly  limit  of  the  pro- 
posed line  for  watering  cars  and  have  service  from  the  Government 
water  supply.  The  rauways  will  furnish  all  necessary  labor  and  ma- 
terial for  installation  of  pipe  lines  and  connections." 

4.  The  Atchison,  Topeka  &  Santa  Fe  Railway  Co.  constructed  the 

pipe  line  and  alleged  that  there  was  expended  in  said  ccmstruction  the 
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sum  of  $903.69,  for  which  claim  is  filed  under  the  act  of  March  2, 
1919. 

5.  The  record  shows  that  the  pipe  line  so  constructed  was  for  the 
purpose  of  supplying  water  to  the  trains  carrying  troops  from  Camp 
Cody. 

DECISION. 

1.  There  is  no  evidence  of  any  express  agreement  having  been 
entered  into  between  the  claimant  company  and.  the  Government 
which  in  any  way  contemplated  any  obligation  on  the  part  of  the 
Government  for  any  of  the  cost  pertaining  to  the  construction  of  the 
said  pipe  line. 

2.  The  Board  must,  therefore,  look  to  all  the  surrounding  facts 
and  circumstances  to  ascertain  therefrom  whether  any  implied  agree- 
ment obligating  the  Government  to  pay  for  said  facilities  arose. 

3.  The  record  discloses  the  fact  that  the  claimant  company  was  a 
common  carrier  engaged  in  the  transportation  of  passengers  and 
freight  for  hire.  As  such  common  carrier  it  was  its  duty  to  provide 
an  adequate  supply  of  drinking  water  for  passengers  carried  upon  its 
trains,  whether  said  passengers  were  soldiers  in  the  service  of  the 
United  States  Government  or  whether  they  were  civilians. 

4.  The  letters  from  the  constructing  quartermaster  of  the  camp, 
upon  which  the  claimant  relies,  do  not  indicate  any  intention  upon 
the  part  of  the  Government  to  pay  for  the  construction  of  the  pipe 
line.  Said  letters  simply  call  the  attention  of  the  claimant  company 
to  the  fact  that  an  adequate  supply  of  water  was  necessary  and  offer 
to  permit  the  claimant  company  to  draw  its  water  supply  from  a 
Government  main. 

5.  There  is  evidence  that  the  water  pipe  line  was  built  on  the  rail- 
way right  of  way,  but  this  point  in  the  view  taken  is  immaterial. 

6.  It  being  clear  that  it  was  the  duty  of  the  railway  company  to 
provide  water  for  its  trains,  no  implied  agreement  can  arise  obligat- 
ing the  Government  to  reimburse  claimant  for  any  money  expended 
in  doing  that  which  it  was  legally  bound  to  do. 

7.  For  the  reasons,  supra^  the  Board  is  of  the  opinion  that  no  agree- 
ment, either  express  or  implied,  within  the  purview  of  the  act  of 
March  2, 1919,  was  entered  into  obligating  the  Government  to  reim- 
burse the  claimant  for  any  portion  of  the  expenditures  alleged. 

8.  Eelief  must,  therefore,  be  denied  and  the  decision  of  the  Claims 
Board,  Transportation  Service,  is  hereby  affirmed. 

DISPOSITION. 

.  1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Hopkins  concurring. 
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June  24, 1920. 
Case  No.  2787. 

In  re  CLAIM  OF  ATCHISON,  TOFEKA  A  SANTA  FE  BAILWAT  CO. 

1.  NECESSAET  CONSTEUCTION— NO  IXFLIED  AGEEEKENT.— No  contract 
can  be  Implied  nnder  the  act  of  Karch  2,  1919,  to  compensate  claimant 
for  bnilding:  a  drain  that  it  was  legally  bound  to  do  nnder  the  circnm- 
stances  nnder  wblch  it  was  constructed. 

8.  CLAIM  AND  DECISION.— This  claim  for  $888.89  is  an  appeal  from  the 
Claims  Board,  Transportation  Service,  arising:  under  the  act  of  March  2, 
1919,  on  an  alleged  implied  agreement.  Held,  claimant  is  not  entitled 
to  relief. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Transpor- 
tation Service,  on  a  claim  for  $888.29  arising  under  the  act  of  March 
2, 1919.    Statement  of  claim,  Form  B,  has  been  filed. 

A  hearing  has  been  had  at  which  hearing  the  claimant  was  repre- 
sented by  counsel. 

The  Board  finds  the  following  to  be  the  facts : 

1.  It  appears  from  the  record  that  some  date  prior  to  November 
9, 1917,' and  for  the  emergency  created  by  the  war  with  the  Imperial 
German  Government,  the  United  States  Government  located  a  camp 
known  as  Camp  Cody  at  Deming,  N.  Mex.,  said  camp  being  located 
upon  land  leased  by  the  Government;  adjoining  this  land  was  a 
roundhouse  the  property  of  the  Atchison,  Topeka  &  Santa  Fe  Ry.  Co. 

2.  In  the  operation  of  a  roundhouse  a  considerable  volume  of  water 
is  wasted  ft-om  the  stand  pipes  for  supplying  water  to  locomotives 
and  other  purposes  in  connection  with  the  operation  of  said  round- 
house, which  said  waste  water  carries  with  it  grease  and  wastage  of 
a  more  or  less  objectionable  character. 

3.  The  drainage  from  said  roundhouse  ran  over  and  upon  a  portion 
of  the  land  in  the  control  of  the  Government  and  said  drainage  was 
objectionable  to  the  Government  and  the  claimant  company  was  re- 
quested to  so  arrange  the  facilities  in  and  about  its  roundhouse  as  to 
prevent  the  said  drainage  from  interfering  with  the  purposes  for 
which  the  Government  had  acquired  the  use  of  the  adjoining  prop- 
erty. 

4.  In  order  to  accomplish  this  object  the  railway  company  con- 
structed a  sump  into  which  the  drainage  from  its  roundhouse  was 
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directed  and  in  so  doing  incurred  an  expense  of  $888.29,  for  which 
this  claim  has  been  filed. 

DECISION. 

1.  The  record  discloses  no  evidence  whatever  of  any  express  agree- 
ment or  any  intention  on  the  part  of  the  Government  to  reimburse 
claimant  for  expenditures  made. 

2.  It  was  clearly  the  duty  of  the  railway  company  to  so  conduct 
the  operations  of  its  roundhouse  and  to  so  confine  the  water  and 
drainage  arising  from  such  operations  as  not  to  interfere  with  or 
disturb  the  quiet  possession  of  adjoining  property.  If  the  drainage 
from  the  said  roundhouse  interfered  with  the  enjoyment  of  adjoin- 
ing property  by  the  tenant  thereof,  it  became  the  legal  duty  of  the 
railway  company  to  so  .direct  or  confine  the  said  drainage  as  not  to 
interfere  with  or  disturb  the  tenant  upon  the  adjoining  property, 
and  if  in  performance  of  said  duty  it  became  necessary  for  the 
claimant  company  to  incur  expenses  in  connection  with  performing 
its  said  duty,  no  agreement  could  arise  from  the  performance  of  such 
duty  obligating  the  lessee  of  the  adjoining  property  to  reimburse  or 
compensate  the  claimant  for  expenses  so  incurred. 

3.  For  the  reasons  supra^  the  Board  is  of  the  opinion  that  no  agree- 
ment, either  express  or  implied,  within  the  purview  of  the  act  of 
March  2,  1919,  arose  obligating  the  Government  to  compensate  the 
claimant  company  for  any  part  of  the  expenses  incurred. 

4.  Relief  must,  therefore,  be  denied,  and  the  decision  of  the  Claims 
Board,  Transportation  Service,  is  hereby  affirmed. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Hopkins  concurring. 
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June  24, 1920. 
Case  So.  246. 

In  re  CLAIM  OF  FABBA01TT  TEXTILE  EUUnTFAOTUBIiro  CO.    (EECOH- 

SIDEBATION). 

HOTE. — This  case  upon  rehearing  was  reversed  in  accordance  with  the  reqnest 
of  the  special  member  of  the  War  Department  Claims  Board  as  contained 
in  the  memorandum  to  this  Board.  By  the  recent  decision  the  Board  fol- 
lows the  law  annonnced  in  the  case  of  the  Specialty  Knit  Goods  Kanufac- 
tnring  Co.,  No.  341,  decided  on  Jnne  21,  1920.  The  facts  in  the  case  will 
be  found  in  printed  volnme  No.  2  of  the  Decisions,  page  95. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

DECISION. 

1.  The  facts  on  which  the  decision  is  based  are  sufficiently  stated 
in  the  decision  of  this  Board  rendered  June  4, 1920,  and  the  findings 
of  fact  there  stated  are  referred  to  as  the  facts  on  which  the  present 
decision  is  based. 

2.  The  record  shows  that  this  claim  arises  under  the  act  of  March 
2,  1919,  and  that  there  was  a  hearing  before  this  Board  on  Septem- 
ber 19,  1919,  and  another  hearing  took  place  on  March  30,  1920. 
In  the  decision  of  June  4,  1920,  it  was  held  that  the  claimant  was 
entitled  to  relief.  On  the  same  date  certificate  Form  C  was  executed 
and  a  document  signed  setting  forth  the  nature,  terms,  and  condi- 
tions of  the  agreement  that  was  found  to  have  been  entered  into 
between  the  claimant  and  the  United  States.  The  claim  was  then 
sent  to  the  Claims  Board,  Director  of  Purchase,  for  action.  The 
claim  was  returned  to  this  Board  for  reconsideration  by  the  special 
member  of  the  War  Department  Claims  Board  assigned  to  Purchase. 

3.  In  the  memorandum  of  transmittal  to  this  Board  under  date  of 
June  15, 1920,  is  contained  the  following: 

"It  is  therefore  requested  that  the  opinion  in  the  Farragut  case 
be  reconsidered,  set  aside,  and  vacated,  and  that  notice  of  final  action 
be  promptly  given  to  the  Claims  Board,  Office  Director  of  Purchase." 

4.  In  accordance  with  the  request  of  the  special  member  of  the 
War  Department  Claims  Board  as  contained  in  the  memorandum 
to  this  Board,  we  have  examined  the  record  and  the  testimony  and 
have  reconsidered  our  opinion,  and  have  come  to  the  conclusion  that 
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the  claimant  is  not  entitled  to  relief.  The  facts  in  this  case  are  not 
dissimilar  from  those  found  in  the  claim  of  the  Specialty  Knit 
Goods  Manufacturing  Co.,  numbered  341  on  our  docket,  except  that 
in  the  present  case  there  is  no  evidence  of  any  delinquency  on  the 
part  of  the  claimant,  and  its  inability  to  use  its  yam  for  the  Govern- 
ment contract  to  which  it  had  been  allotted  was  due  to  the  action  of 
the  United  States  in  suspending  its  contracts  with  the  prime  con- 
tractor. It  is  incumbent  on  us  to  follow  the  precedent  of  our  de- 
cision in  the  claim  of  the  Specialty  Ejiit  Goods  Manufacturing  Co., 
and  for  that  reason  relief  will  be  denied  this  claimant,  and  our 
former  opinion  '^  reconsidered,  set  aside,  and  vacated,"  as  suggested 
in  the  quoted  memorandum  of  June  18, 1920. 

DISPOSITION. 

Final  order  will  be  entered  denying  the  claimant  relief,  and  notice 
of  this  action  will  be  promptly  given  to  the  Claims  Board,  Office  of 
Director  of  Purchase. 

Col.  Delafield  concurring. 
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June  25, 1920. 
Case  No.  2655. 

In  re  CLAIM  OP  SEABOABD  AIB  LUVE  B.  B.  FEDEEAL  ADMINISTEATIOir. 

1.  EAILBOAD  FACILIIIE8.— Under  the  act  of  March  %,  1919,  there  is  no  im- 
plied obligation  on  the  part  of  the  Government  to  reimburse  a  railroad 
for  oonstrnotion  of  tracks  or  railway  station  on  its  own  right  of  way 
for  the  purpose  of  supplying  a  Oovemment  oamp  with  proper  railroad 
facilities.  Nor  is  snch  an  obligation  to  be  implied  from  a  request  by  a 
Oovernment  officer  to  lay  a  frog  and  switch  on  its  main  line  for  the 
same  purpose. 

8.  CLAIM  AKD  DECISION. — Appeal  from  the  decision  of  the  Transportation 
Claims  Board  denying  relief  on  a  claim  for  $9,875.57  filed  under  the  act 
of  March  2,  1919,  based  upon  an  alleged  implied  agreement  in  relation 
to  the  construction  of  tracks  and  station  at  Dentsville,  8.  C.  Decision 
affirmed. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

This  is  an  appeal  from  the  decision  of  the  Claims  Board,  Trans- 
portation Service,  on  a  claim  for  $9,876.67,  under  an  alleged  implied 
contract. 

1.  The  following  is  taken  from  claimant's  petition : 

"  1.  ♦  ♦  ♦  Col.  William  Cooper  ♦  ♦  ♦  requested  the  in- 
stallation of  frog  and  switch  at  Dentsville^  S.  C,  to  connect  with 
track  serving  camp,  and  to  protect  the  situation  and  better  enable  the 
railroad  to  handle  labor  trams,  which  it  was  required  to  operate  from 
Columbia,  S.  C,  passenger  station,  a  distance  of  approximately  eight 
miles,  a  double-end  storage  track,  in  the  vicinity  of  connection  with 
main  track  was  constructed,  together  with  a  small  building  with 
umbrella  shed  on  either  end  on  west  side  of  track  for  the  purpose  of 
opening  a  station  for  the  convenience  of  the  camp  people.  These 
latter  lacilities  were  also  furnished  at  the  request  of  Lieut.  Col.  Wil- 
liam Cooper. 

•  •*•••• 

"4.  *  *  *  The  understanding  had  with  Lieut.  Col.  William 
Cooper  *  *  *  did  not  provide  for  payment  by  the  Government 
to  the  Seaboard  Air  Line  Railroad  the  cost  of  construction,  or  mainte- 
nance of  the  facilities  above  described,  all  of  which  were  on  the  right 
of  way  of  the  railroad." 

2.  On  September  3,  1918,  the  Seaboard  Air  Line,  through  Mr.  P. 
G.  Walton,  division  superintendent,  was  requested  by  Col.  William 

529 


Digitized  by  VjOOQIC 


530  DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT. 

Cooper,  constructing  quartermaster  at  the  Government  camp,  Dents- 
ville,  S.  C,  to  lay  a  frog  and  switch  on  its  main  line  right  of  way, 
in  order  that  the  Government  might  connect  up  a  spur  track  which 
was  being  constructed  by  the  Government  into  said  camp.  On  Sep- 
tember 4,  1918,  the  frog  and  switch  was  laid  by  the  Seaboard  Air 
Line  on  its  main  line  right  of  way  as  requested.  The  Govern- 
ment contractor  then  connected  up  the  spur  and  said  frog  and  switch 
was  thereafter  used  in  connection  with  the  transportation  of  men 
and  materials  required  for  the  completion  of  the  Government  spur 
and  also  in  connection  with  freight  and  passenger  service  to  and  from 
the  Government  camp. 

3.  The  Seaboard  Air  Line  was  not  requested  by  Col.  Cooper  or 
any  other  authorized  Government  agent  to  construct  the  storage  track 
or  the  station  for  which  claim  is  made.  The  track  and  the  station 
were,  however,  constructed  by  the  Seaboard  Air  Line  for  the  pur- 
pose of  supplying  the  Government  camp  with  proper  railroad  facili- 
ties.   The  construction  was  wholly  upon  the  railroad  right  of  way. 

DECISION. 

1.  This  claim  is  within  the  provisions  of  the  act  of  March  2,  1919. 

2.  There  was  no  express  agreement  upon  the  part  of  the  Govern- 
ment to  pay  for  the  construction  which  is  the  subject  of  this  claim. 

3.  In  view  of  the  purposes  for  which  the  construction  in  question 
was  made,  the  advantages  accruing  to  the  railroad,  as  well  as  the 
Government,  prospective  profits  to  be  derived  from  increased  busi- 
ness, and  the  custom  of  railroads,  we  find  that  no  implied  agreement 
on  the  part  of  the  Government  to  pay  for  this  construction  arose. 

4.  The  decision  of  the  Transportation  Claims  Board  denying  relief 
is  affirmed. 

Col.  Delafield  and  Mr.  Fowler  concurring. 
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June  25,  1920. 
Case  No.  1702. 

m  re  CLAIM  OF  THE  CHESAPEAKE  A  POTOKAC  TELEPHOHE  CO. 

1.  ADDITIONAL  PACHJTIES— IHSTALLATIOH   CHABGE  BT  PTTBLIO   TTTIL- 

ITY. — Where,  in  order  to  meet  the  increased  demands  for  telephone  serv- 
ice in  the  War  Department,  claimant  installed  increased  facilities  with- 
out any  express  agreement  as  to  compensation  bnt  in  the  expectation  of 
obtaining  reimbursement  through  regular  service  charges  and  rentals, 
there  is  no  implied  agreement  obligating  the  Government  to  reimburse 
claimant  the  cost  of  such  installation  which  was  not  so  absorbed  on  ao- 
count  of  the  intervention  of  the  armistice. 

2.  SAKE— CXrSTOMAKT    CHAKGE  —  PKEVIOXTS    DEALINGS  —  NATURE     OF 

EQtnPMENT. — Under  the  above  circumstances  an  alleged  custom  to 
charge  for  temporary  installations  such  as  the  installation  of  equipment 
for  the  War  Department  proved  to  be — a  practice  alleged  to  be  gener- 
ally approved  by  public  service  commissions — does  not  overcome  a  pre- 
sumption arising  from  the  previous  course  of  dealings  of  the  parties 
that  no  installation  charge  would  be  made.  Nor  can  an  obligation  be 
implied  from  the  fact  that  the  equipment  was  unusual,  being  a  "  cen- 
tral office"  equipment  instead  of  a  private  branch  exchange  such  as  is 
usually  installed  by  telephone  companies. 
8.  CLAIM  AND  DECISION.— Claim  under  the  act  of  Karoh  2,  1919,  for  $98,- 
142,  based  upon  an  implied  agreement  in  relation  to  the  installation  of 
a  telephone  branch  exchange.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  TraflBic 
Division  Supply  Circular  No.  17,  1919,  for  $98,142,  by  reason  of 
agreements  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  Chesapeake  &  Potomac  Telephone  Co.,  which  furnishes  the 
city  of  Washington  with  telephone  service,  was  operating  a  private 
branch  exchange  in  1917  located  in  the  State,  War  and  Navy 
Building. 

The  increase  after  March,  1917,  in  the  War  Department  was  so 
rapid  and  so  great  that,  although  the  facilities  of  the  telephone 
company  were  very  substantially  enlarged,  they  were  founl  in- 
adequate to  meet  the  needs  of  the  department. 
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Mr.  A.  D.  Scovel  had  been  appointed  director  of  telephones  of 
the  War  Department  in  1917. 

It  was  decided  to  erect  a  concrete  building  at  1723  F  Street  and 
to  have  installed  there  an  exchange  which  should  be  large  enough  to 
take  care  of  the  requirements  of  the  War  Department.  The  building 
was  built  and  paid  for  by  the  United  States.  The  telephone  equip- 
ment was  purchased  and  installed  by  the  telephone  company. 

3.  The  equipment  in  the  new  building  is  different  in  type  from 
that  which  had  been  in  use  previously.  It  is  the  "regular  central 
office  equipment  with  a  multiple  switchboard"  and  it  has  its  own 
power  plant  in  the  building.  Nine  thousand  six  hundred  stations 
are  provided  for  on  the  new  switchboard.  In  the  former  location 
in  the  State,  War  and  Navy  Building  the  maximum  number  of 
stations  was  about  2,000.  The  plans  called  for  25  sections  with  75 
positions.  The  installation  of  15  sections  was  completed  and  they 
were  connected  for  use  on  June  30,  1918.  The  cost  of  this  installa- 
tion was  met  by  the  telephone  company  before  August  1,  1918.  On 
the  latter  date  the  United  States  took  over  the  control  and  opera- 
tion of  the  telephones  of  the  country  by  virtue  of  an  act  of  Congress, 
and  the  Postmaster  General  became  United  States  Director  of  Tele- 
phones. On  August  1,  1919,  the  United  States  returned  the  tele- 
phones to  their  owners.  By  September,  1918,  the  10  remaining  sec- 
tions had  been  installed.  From  September,  1918,  until  some  time 
after  the  armistice  the  entire  equipment  of  25  sections  with  its  76 
positions  was  in  use.  Beginning  about  the  first  of  January,  1919, 
the  requirements  of  the  War  Department  for  telephone  service  grad- 
ually diminished  and  certain  sections  were  discontinued  from  time 
to  time.  On  April  30,  1920,  at  a  hearing  of  the  claim  before  this 
Board  it  was  stated  by  the  claimant  that  out  of  the  total  of  25 
sections  17  had  been  discontinued  and  that  arrangements  had  been 
made  with  the  War  Department  for  the  permanent  use  of  8  sec- 
tions which  would  accommodate  at  least  2,400  stations.  At  a  later 
hearing  on  June  18,  1920,  it  appeared  that  negotiations  were  in 
progress  for  the  discontinuing  of  the  remaining  8  sections  and  for 
the  use  by  the  War  Department  of  the  Navy  Department  switch- 
board. Since  that  hearing  we  have  been  informed  that  the  use  of 
the  F  Street  building  is  to  be  continued  at  least  for  some  time. 

4.  The  claim  of  the  telephone  company  as  made  at  the  hearing  of 
April  30,  1920,  was  based  on  the  continuation  in  use  permanently 
of  8  out  of  the  25  sections.  The  total  cost  of  the  new  equipment 
including  materials,  labor,  interest  on  expenditures  during  construc- 
tion, etc.,  was  given  as  $410,741.66.  It  was  assumed  that  the  use 
of  eight  sections  would  be  continued.  The  claim  is  for  reimburse- 
ment for  the  loss  on  the  discontinued  17  sections.    The  claimant's 
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figures  are  based  on  seventeen  twenty-fifths  of  the  cost  of  the  new 
equipment,  less  the  proceeds  of  the  sale  of  the  material  for  the  17 
discontinued  sections,  which  results  in  a  claim  for  $98,142.  The  tele- 
phone company  now  asks  leave  to  amend  its  claim  and  increase  its 
figures  in  case  it  is  decided  to  discontinue  the  use  of  the  remaining 
eight  sections. 

6.  Formal  contracts  were  entered  into  between  the  telephone  com- 
pany and  the  United  States  under  date  of  September  25, 1918,  which 
provided  for  the  rates  to  be  paid  by  the  Government  for  telephone 
service.  Item  20000,  paragraph  (<?)  of  this  contract  reads  as  fol- 
lows: 

''((?)  Telephone  stations,  includes  wiring  to  connect  stations  with 
private  branch  exchange  switchboards  or  subswitchboards,  except 
when  the  installation  is  exceptionally  expensive,  due  to  imusual  con- 
ditions, such  as  reinforced  concrete  buildings,  etc.,  or  when  the  sys- 
tem is  not  likely  to  be  reasonably  permanent,  in  which  cases  an  instal- 
lation charge  will  be  made." 

The  evidence  shows  that  this  provision  is  one  that  is  frequently 
inserted  in  telephone  service  contracts,  and  is  in  accordance  with  the 
provisions  of  the  tariff  for  telephone  companies  established  by  the 
Public  Service  Commission  of  the  District  of  Columbia.  The  con- 
tract was  between  the  claimant  and  the  Treasury  Department  of 
the  United  States.  Negotiations  as  to  this  contract  were  had  in 
April  or  May,  1918,  but  no  mention  was  made  in  any  of  these  nego- 
tiations of  any  reimbursement  to  the  telephone  company  for  the  cost 
of  procuring  or  installing  the  equipment  for  the  new  building.  It  is 
not  claimed  by  the  telephone  company  that  the  quoted  provision  of 
the  formal  contract  is  intended  to  deal  with  the  matter  of  its  claini 
in  the  present  proceedings. 

6.  The  opinion  of  the  Judge  Advocate  General  was  requested  as 
to  whether  the  quoted  provision  of  the  formal  contract  of  September 
25,  1918,  gave  rise  to  an  obligation  on  the  part  of  the  United  States 
on  the  ground  that  the  use  of  the  equipment  in  the  new  building  was 
not  "  reasonably  permanent."  His  decision  is  that  the  contract  was 
not  intended  to  deal  with  that  matter,  and  with  that  decision  this 
Board  is  in  accord.    He  closes  his  opinion  as  follows : 

"The  claim  of  the  company  can  not  be  supported  by  any  provi- 
sion contained  in  the  formal  contract  of  September  25,  1918.  If 
the  company  has  a  claim  at  all  it  must  rest  on  an  express  or  implied 
agreement,  made  at  the  time  its  services  were  requested,  to  the  effect 
that  the  Government  would  reimburse  it  for  its  necessary  expendi- 
tures in  furnishing  the  requested  and  required  facilities.  Such 
agreements  entered  into  in  good  faith  during  the  present  emergency 
and  prior  to  November  12,  1918,  may  be  equitably  adjusted  under 
the  provisions  of  the  Dent  Act.  The  claim  in  its  present  form  of 
an  installation  charge  can  not  be  legally  entertained,  but  this  office 
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recommends  that  the  papers  be  referred  to  the  Board  of  Contract 
Adjustment  for  consideration  and  disposition,  in  accordance  with 
the  views  herein  expressed.  In  any  event  this  office  should  not  be 
xmderstood  as  expressing  any  opinion  as  to  whether  a  valid  claim 
exists  or  as  to  the  amount  of  it,  if  one  does  exist." 

7.  The  Secretary  of  War,  under  date  of  July  28,  1919,  referred 
the  claim  to  this  Board  in  the  following  memorandum : 

"  War  Department,  July  28, 1919. 
"  Eespectf uUy  referred  to  the  Board  of  Contract  Adjustment  for 
consideration  and  disposition,  in  accordance  with  the  views  of  the 
Acting  Judge  Advocate  General,  as  expressed  in  the  last  paragraph 
of  his  indorsement  dated  July  25, 1919. 

"All  papers  connected  with  this  bill  of  the  Chesapeake  &  Potomac 
Telephone  Co.  are  herewith. 

"Newton  D.  Baker, 
^'Secretary  of  War?'* 

8.  Mr.  Scovel  was  in  frequent  consultation  with  the  engineers  of 
the  telephone  company  in  relation  to  the  kind  of  equipment  that 
should  be  obtained  for  the  new  building.  His  approval  was  secured 
before  the  new  facilities  were  installed.  He  testified  that  his  imme- 
diate superior  was  the  Secretary  of  War.  His  testimony  as  to  the 
payment  of  the  cost  of  the  equipment  is  as  follows,  after  stating 
that  he  talked  with  Mr.  Claggett,  of  the  telephone  company;  with 
Mr.  Scofield,  Assistant  Secretary  and  Chief  Clerk  of  the  War  De- 
partment; and  with  Mr.  Drane,  Chief  of  the  Supply  Division: 

"Mr.  Eaton.  Do  you  remember  what  was  said  at  that  time? 

"  Mr.  SoovEL.  There  was  nothing  ever  definitely  said.  Mr.  Scofield 
says, '  It  is  going  to  cost  a  lot  of  money,'  and  I  said, '  Yes.'  And  he 
says, '  Who  is  going  to  pay  for  this? '  I  said, ' I  expect  the  Govern- 
ment will  have  to,'  and  that  was  the  way  it  was  left. 

"Mr.  Eaton.  I  assume  you  know  nothing  of  the  details  of  the 
actual  cost  of  the  installation? 

"  Mr.  Scovel.  Absolutely  none.  I  heard  them  at  the  conferences, 
but  I  was  interested  more  in  providing  the  actual  facilities  that  were 
necessary  rather  than  the  cost. 

"  Mr.  'Eaton.  After  the  system  had  been  installed  and  was  in 
operation,  did  you  then  conifer  with  any  of  the  officers  of  the  tele- 
phone company? 

"Mr.  SoovEL.  Except  for  similar  conversations. 

"  Mr.  Eaton.  Did  you  ever  say  anything  to  the  Secretary  of  War? 

"  Mr.  Sco^^L.  He  was  over  at  the  building  one  day  with  me,  and 
he  made  some  remark  about,  *This  will  cost  a  lot.'  I  said,  *Well, 
Mr.  Secretary,  do  you  realize  this  thing  here  has  cost  us  nearly  half 
a  million  dollars? '  He  says, '  You  don't  say  so,'  and  he  says,** That 
is  costing  enough.'  1  said,  *  I  know,  but  if  the  war  keeps  on  we  will 
have  to  put  on  another  station,  I  am  afraid,'  and  I  am  frank  to  say 
there  was  nothing  definite  said.** 
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9.  Mr.  Claggett  testified  that  in  March  or  April,  1918,  after  the 
work  of  installation  had  been  going  on  for  some  months,  but  before 
it  was  completed,  he  told  Mr.  Scofield  that  if  the  use  of  this  equip- 
ment was  temporary  only  the  Government  would  be  expected  to  pay 
for  the  cost  of  it,  and  that  Mr.  Scofield  made  no  answer  to  that 
statement.  He  also  stated  that  if  the  equipment  in  the  new  building 
continued  to  be  used  it  was  not  intended  that  any  charge  would  be 
made  for  its  cost  or  for  the  cost  of  installation. 

DECISION. 

1.  The  question  before  us  is  as  to  whether  or  not  an  express  or 
implied  agreement  was  entered  into  between  the  United  States  and 
the  telephone  company  within  the  scope  of  the  provisions  of  the  act 
of  March  2, 1919.  As  has  been  stated,  neither  the  United  States  nor 
the  telephone  company  intended  the  service  contract  of  September 
25,  1918,  to  deal  with  the  question  of  reimbursement  for  the  cost  of 
the  installation  of  equipment  in  the  new  building. 

2.  The  evidence  of  anj'thing  that  may  be  called  an  agreement  or 
understanding  as  to  the  terms  imder  which  any  reimbursement  should 
be  made  the  telephone  company  for  any  of  its  costs  for  the  procuring 
and  installing  of  new  equipment  in  the  F  Street  building  is  of  the 
most  unsubstantial  sort.  We  have  quoted  the  testimony  most  favor- 
able to  the  claimant's  contentions.  This  Board  is  asked  to  make  the 
inference  from  this  testimony  and  from  all  the  circumstances  of  the 
case  that  an  informal  agreement  was  entered  into  by  the  terms  of 
which  the  United  States  agreed  to  reimburse  the  telephone  com- 
pany for  such  losses  as  it  suffered  by  reason  of  its  purchase  and  in- 
stallation of  new  equipment  in  the  F  Street  building.  We  are  not 
warranted  in  making  such  an  inference. 

3.  The  position  of  the  telephone  company  is  that  no  charge  would 
have  been  made  by  it  for  its  costs  for  purchase  and  installation  of 
new  equipment  if  its  continued  use  had  been  required.  As  in  other 
cases  the  telephone  company  would  have  received  out  of  the  revenues 
which  it  derived  from  its  service  rates  enough  return  to  have  taken 
care  of  its  costs  of  purchase  and  installation.  The  record  is  bar- 
ren of  a  suggestion  even  that  any  officer  or  representative  of  the 
United  States  ever  told  a  representative  of  the  telephone  company 
that  the  United  States  would  bear  any  portion  of  the  cost  of  the 
new  equipment. 

4.  It  is  the  claim  of  the  telephone  company  that  the  relations  be- 
tween the  United  States  and  the  claimant  were  those  which  exist 
between  two  concerns  both  engaged  in  business,  one  of  which  per- 
forms service  for  the  other;  that  the  telephone  company  was  ex- 
tremely desirous  of  performing  its  whole  duty  to  the  United  States 
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in  time  of  war,  but  being  a  business  corporation  its  services  were  not 
intended  to  be  in  the  nature  of  a  gift  to  the  United  States,  and  by  the 
same  token  the  Government  was  not  asking  or  expecting  presents 
from  business  corporations.    The  argument  is  that  the  telephone 
company  furnished  service  to  the  (jovemment  under  such  circum- 
stances that  reasonable  compensation  should  be  made  for  work  per- 
formed, materials  furnished,  and  services  rendered  just  as  if  similar 
services  had  been  rendered  by  one  individual  to  another  or  by  one 
business  corporation  to  another.    It  is  contended  that  the  United 
States  is  in  the  situation  now  under  the  act  of  March  2,  1919,  that 
a  large  private  corporation  would  be  in,  and  that  if  the  telephone 
company  had  purchased  and  installed  telephone  equipment  in  a 
building  belonging  to  a  private  corporation  under  circumstances 
identical  with  those  that  appear  in  this  claim  any  court  having  juris- 
diction would  hold  that  the  corporation  would  be  under  liability  to 
the  telephone  company  to  make  such  fair  and  reasonable  compensa- 
tion for  work  performed,  materials  furnished,  and  services  rendered 
as  the  circimistances  of  the  case  required.    It  is  urged  that  the  rule 
and  custom  of  the  telephone  company,  which  has  been  in  existence 
for  many  years  and  has  been  sanctioned  by  the  various  public  service 
commissions  which  control  rates  and  tariffs,  is  that  the  subscriber 
must  pay  for  the  costs  of  installation  of  new  equipment  in  all  cases 
where  its  use  is  temporary  or  for  a  short  time  only,  and  that  the 
telephone  company  has  never  undertaken  to  install  new  equipment 
for  an  individual  or  private  corporation  for  temporary  use  only 
without  payment  being  made  to  it  of  its  costs.    It  is  said  also  that 
the  failure  of  the  United  States  to  give  relief  to  this  claimant  would 
result  in  the  Government  having  obtained  valuable  services  from  the 
telephone  company  which  were  essential  to  the  successful  perform- 
ance of  its  duties  by  the  War  Department  during  the  war  without 
furnishing  any  consideration  and  that  the  burden  of  the  loss,  amount- 
ing to  at  least  $100,000,  would  fall  upon  the  telephone  company.    The 
representatives  of  the  War  Department  have  testified  that  the  con- 
duct of  the  officers  of  the  claimant  company  was  in  the  highest  degree 
praiseworthy  and  that  its  efforts  was  to  place  itself  in  a  position  to 
comply  with  the  unprecedented  demands  of  the  War  Department  in 
a  manner  that  would  meet  with  and  deserve  the  approval  of  the 
Secretary  of  War,  and  that  in  this  effort  the  claimant  company  was 
successful. 

5.  The  telephone  company  is  in  a  position  which  is  unique.  In 
ordinary  cases  it  pays  for  new  equipment  and  for  the  cost  of  its  in- 
stallation and  receives  its  reimbursement  out  of  its  charges  for 
rentals  or  service  rates.  It  does  not  appear  that  the  Government  had 
ever  at  any  previous  time  l)efore  our  entry  into  the  last  war  made 
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any  payment  to  the  telephone  company  in  the  way  of  installation 
charge  or  for  the  cost  of  equipment.  The  claimant  alleges  that 
numerous  other  departments  of  the  Government  have  made  payment 
to  it  under  circumstances  nearly  identical  with  those  that  obtain  in 
this  case,  and  that  the  basis  on  which  payment  has  been  made  has 
been  the  same  as  that  on  which  its  claim  against  the  War  Depart- 
ment is  founded.  It  is  stated  that  the  Navy  Department  had  agreed 
to  make  payment  for  the  losses  occasioned  by  the  discontinuance  of 
the  use  of  the  equipment  which  was  installed  and  used  for  a  short 
period  only,  and  that  the  War  Department  is  the  only  department 
that  does  not  recognize  the  obligation  to  make  reimbursement.  How- 
ever that  may  be,  our  duty  is  to  make  a  determination  of  this  claim 
on  the  evidence  before  us  and  on  that  evidence  we  are  not  warranted 
in  making  the  inference  that  an  agreement  was  entered  into  by 
which  the  Government  is  under  obligation  to  reimburse  the  tele- 
phone company  for  its  losses. 

6.  The  telephone  company  chose  to  purchase  and  install  the  equip- 
ment in  the  new  building  without  obtaining  an  assurance  of  any  kind 
from  any  representative  of  the  War  Department.  We  can  come  to 
no  other  conclusion  than  that  the  claimant  company  expected  that 
the  new  equipment  would  be  in  use  long  enough  to  enable  it  to  take 
care  of  its  costs  out  of  revenue  received.  The  claimant  company  does 
not  suggest  any  express  promise  or  assurance  of  reimbursement.  It 
concedes  that  if  the  equipment  had  continued  to  be  used  it  would 
have  made  no  claim  against  the  War  Department.  The  number  of 
positions  was  increased  from  3  to  75  and  the  number  of  stations  from 
a  few  hundred  to  9,600.  Its  expenditures  are  given  as  $410,741.66. 
Its  revenue  from  the  use  of  this  equipment  has  probably  not  equaled 
that  amount  but  it  would  not  have  been  an  unreasonable  expectation 
in  the  spring  and  summer  of  1918  that  the  equipment  would  have 
continued  in  use  for  a  period  at  least  sufficiently  long  to  enable  the 
telephone  company  to  have  received  enough  return  from  its  service 
rates  to  have  protected  it  against  loss.  It  follows,  as  we  believe,  that 
it  placed  its  reliance  for  reimbursement  on  the  confident  expectation 
that  its  new  equipment  would  continue  to  be  used  to  that  extent 
which,  in  the  phrase  found  in  the  formal  contract,  would  be  "  rea- 
sonably permanent."  It  was  a  chance  that  the  claimant  took,  unin- 
fluenced by  any  representations  or  assurances  on  the  part  of  any 
representative  of  the  War  Department.  The  fact  that  the  result 
shows  a  loss  to  the  claimant  is  far  from  furnishing  a  ground  on 
which  to  base  relief. 

7.  The  new  equipment  was  different  in  type  from  that  in  use  in 
the  State,  War  and  Navy  Building.  The  limit  in  capacity  of  the 
former  type  of  switchboard  was  2,000  stations.    The  capacity  of  the 
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new  switchboard  was  9,600  stations,  but  we  are  not  convinced  that 
these  facts  have  any  greater  significance  than  a  demonstration  that 
the  old  facilities  had  been  outgrown  and  that  new  facilities  adapted 
to  greatly  enlarged  requirements  were  found  necessary. 

No  inference  may  justifiably  be  made  from  the  fact  that  the  tele- 
phone company,  with  the  approval  of  Mr.  Scovel,  installed  what  is 
called  a  central-office  equipment,  serving  the  largest  private-branch 
exchange  in  existence,  except  this,  that  the  telephone  company,  being 
well  advised,  procured  the  kind  of  facilities  that  were  best  suited 
to  meet  the  needs  of  the  War  Department.  This  fact  neither  estab- 
lishes nor  negatives  the  existence  of  an  agreement  between  the  par- 
ties. It  shows  only  that  the  requirements  for  telephone  service  were 
recognized  and  that  suitable  equipment  was  furnished. 

By  a  parity  of  reasoning  there  was  no  implied  agreement  entered 
into  between  the  United  States  and  the  telephone  company.  The 
situation  is  not  exactly  comparable  to  that  which  would  obtain  as 
between  two  private  corporations.  It  is  almost  inconceivable  in  the 
first  place  that  a  telephone  company  would  undertake  to  expend  any 
considerable  amount  of  money  so  as  to  enable  it  to  furnish  telephone 
service  for  another  corporation  without  having  it  plainly  understood 
in  advance  on  just  what  basis  by  way  of  compensation  the  service  was 
to  be  rendered.  An  agreement  can  not  be  implied  in  any  case  except 
under  circumstances  where  the  party  who  is  to  be  benefited  by  the 
services  of  the  other  party  is  charged  with  the  knowledge  that  com- 
pensation is  expected.  A  reasonable  assumption  based  on  previous 
dealings  between  the  parties  that  no  installation  charge  would  be 
made  must  be  negatived.  It  was  not  brought  home  to  the  Secretary 
of  War  or  to  any  of  his  responsible  agents  that  the  installation  of 
equipment  in  the  F  Street  building  was  to  be  in  whole  or  in  part  at 
the  expense  of  the  United  States.  The  Government  had  the  right  to 
assume  in  the  absence  of  anything  much  more  definite  to  the  con- 
trary than  the  record  discloses  that  the  telephone  company  was  fur- 
nishing the  new  equipment  on  the  same  basis  that  it  had  always 
heretofore  furnished  facilities  for  telephone  service,  viz,  that  the 
telephone  company  paid  for  the  facilities  and  received  its  reimburse- 
ment out  of  the  regular  rentals  and  charges. 

8.  The  fact  that  the  United  States  assumed  control  of  all  the  tele- 
phone companies  after  August  1, 1918,  under  an  act  of  Congress,  and 
that  certain  of  the  expenditures  for  which  relief  is  asked  were  made 
after  August  1,  1918,  does  not  bring  the  claim  within  the  provisions 
of  the  act  of  March  2, 1919.  On  the  contrary,  it  becomes  measurably 
more  difficult  to  find  that  an  agreement  was  entered  into  by  implica- 
tion between  the  claimant  company  and  the  United  States  during 
the  period  when  the  (xovemment  was  in  control  of  the  operation  of 
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the  telephone  company.  The  act  of  March  2,  1919,  requires  as  an 
indispensable  prerequisite  to  relief  the  existence  of  an  agreement, 
express  or  implied. 

9.  Our  conclusion  is  that  the  telephone  company  has  not  sustained 
the  burden  of  establishing  an  express  agreement  for  reimbursement 
for  its  costs  of  installation  of  new  equipment  nor  has  it  proved  by  a 
preponderance  of  the  evidence  such  circumstances  as  would  warrant 
a  finding  that  an  implied  agreement  for  reimbursement  was  entered 
into  between  it  and  the  United  States. 

DISPOSITION. 

A  final  order  will  be  entered  denying  relief. 
Col.  Delafield  concurring. 
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Case  No.  Sales  BCA-13. 

In  re  CLAIM  OF  H.  XIILS&  A  00. 


1.  JTT&ISDICTION. — The  Secretary  of  War  has  no  authority  to  adjust  a  olaim 
for  damages  arising  from  breach  by  the  Qoyemment  of  an  informal 
contract  not  coming  within  the  provisions  of  the  act  of  ICaroh  2,  1919, 
either  by  the  payment  of  money  or  the  substitution  of  other  property. 

8.  CLAIIC  AKD  DECISION. — Dispute  inyolving  |9, 180.36  referred  under  Gen- 
eral Order  103,  arising  from  a  contract  for  the  purchase  of  gray  gauze 
from  the  Oovemment.    Claim  denied. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

This  is  a  claim  under  General  Order  103  to  adjust  a  dispute  under 
the  terms  of  a  contract  between  the  claimant  H.  Miller  &  Co.  and 
the  Surplus  Property  Division  of  the  Office  of  the  Director  of 
Purchase  and  Storage  by  the  terms  of  which  the  Government  sold 
certain  gray  gauze.  This  claim  was  received  by  this  Board  from  the 
Surplus  Property  Division,  Office  of  the  Director  of  Purchase  and 
Storage,  for  an  adjustment  of  this  dispute. 

FINDINGS  or  FACT. 

1.  On  October  3,  1919,  as  a  result  of  negotiations  with  claimant, 
the  Surplus  Pi'operty  Division,  Office  of  the  Director  of  Purchase 
and  Storage,  sold  to  claimant  and  issued  four  letters  of  acceptance  of 
bid  for  gray  gauze  as  follows : 


Material  or  article. 


Oauze,  gray,  32  by  28 

Do 

Do 

Do 


Quantity. 


420,005 

23a,72Qi 

263,594 


Unit. 


Yards.. 

...do... 

do... 


Unit  price. 


10.0 


65,637i  j...do. 


Total  price. 


$24,675.29 
13,007.89 
15,486.16 
3,856.22 


The  letters  of  acceptance  stated  that  the  goods  were  "  to  be  shipped 
within  60  days." 

2.  Delivery  has  been  made  by  the  Boston  zone  supply  office  and 
payments  have  been  made  by  claimant  as  follows : 


Surplus  Property  Division  number. 

Yards 
sold. 

Yards 
delivered. 

Check 
received. 

Amount 
invoiced. 

No  3148 

420,005 
236,729i 
263,594 
65,637f 

382,090 
185,953i 
209,757 
51,902 

124,675.29 
13,907.89 
15,488.15 
3,856.22 

122,447.79 

No.  3809 

10,924.77 

No  3104     

12;  323. 22 

No  3105 

3,049.24 

Total 

985,966 

829,7024 

57,925.55 

48,745.02 
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There  remains  undelivered  and  due  claimant  under  these  sales 
156^63^  yards  of  gray  gauze.  This  amount  is  unavailable  for  ship- 
ment owing  to  the  fact  that  deliveries  had  already  been  made  by  the 
Boston  zone  supply  office  to  other  purchasers  upon  authorizations  re- 
ceived prior  to  receipt  of  authorization  under  these  sales.  Claimant 
has  paid  the  Boston  zone  supply  office  $9,180.53  in  excess  of  the 
amount  required  to  pay  for  the  gauze  actually  delivered  to  claimant. 

3.  Claimant  has  requested  the  delivery  of  other  goods  in  lieu  of 
the  delivery  of  the  balance  of  gray  gauze  sold  him  and  has  agreed  to 
accept  delivery  of  32,787  yards  of  duck,  gray,  36-inch,  10-ounce 
(S.  P.  D.  No.  15659),  at  28  cents  per  yard,  at  a  value  of  $9,180.36. 

DECISION. 

1.  It  is  the  opinion  of  this  Board  that  the  Government  has  not 
fully  complied  with  the  terms  of  any  of  the  contracts,  but  to  the 
extent  of  156,263^  yards  has  failed  to  deliver  the  quantities  of  gray 
gauze  as  offered  and  sold  to  claimant  by  the  four  letters  of  acceptance 
of  bid  dated  October  3,  1919. 

2.  No  regulations  covering  the  form  of  contract  for  the  sale  of  sur- 
plus property  have  been  prescribed  by  the  Quartermaster  General 
pursuant  to  section  6853b,  Compiled  Statutes.  This  contract  is, 
therefore,  not  a  contract  within  the  exceptions  to  section  3744,  Re- 
vised Statutes,  but  is  an  informal  contract. 

3.  It  is  the  opinion  of  this  Board  that  the  function  of  the  Secre- 
tary of  War  extends  only  to  the  delivery  of  the  subject  matter  of  the 
contracts.  The  delivery  of  other  material  in  lieu  of  that  stipulated 
in  the  contracts  or  the  repayment  of  money  to  the  claimant  to  cover 
the  quantity  undelivered  amounts  to  an  adjustment  of  a  claim  for 
damages  based  upon  the  breach  of  contract  by  the  Government  in 
failing  to  make  delivery  in  accordance  with  the  terms  of  the  contract. 

4.  It  is  the  opinion  of  this  Board  that  the  Secretary  of  War  has  no 
authority  to  adjust  a  claim  for  damages  based  upon  a  breach  by  the 
Government  of  an  informal  contract  not  coming  within  the  pro- 
visions of  the  act  of  March  2,  1919. 

5.  This  Board  is  therefore  without  authority  to  grant  relief  sought 
by  claimant.    The  claim  is  accordingly  denied. 

DISPOSITION. 

The  War  Department  Board  of  Contract  Adjustment  transmits  its 
decision  to  the  Surplus  Property  Division,  Office  of  the  Director  of 
Purchase  and  Storage. 

Col.  Delafield  and  Mr.  Tabb  concurring. 
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Case  No.  2584. 

In  re  CLAIX  OF  WESTINGHOXTSE  ELECTBIO  A  XAKTrFACTUBUrG  CO. 

1.  FAILURE  OF  PROOF. — Where  the  claimant's  witness  testified  that  he  was 

authorized  and  directed  by  a  Ooyemment  officer  to  incnr  additional  ex- 
pense by  employing  oyertime  labor  and  shipping  by  express  instead  of 
freight;  and  this  is  denied  by  the  Ooyemment  officer,  who  had  no 
authority  to  contract,  and  who  says  he  merely  urged  haste,  there  is  not 
sufficient  eyldence  to  establish  an  agreement  under  the  act  of  March  8, 
1919. 

2.  CONSTRUCTION  OF  CONTRACT. — Where  the  contract  required  the  claim- 

ant to  deliyer  a  switchboard  in  75  days,  but  also  contained  a  proyislon 
urging  and  requesting  earlier  deliyery  and  does  not  contain  any  pro- 
vision for  additional  compensation  for  earlier  delivery,  claimant  is  not 
entitled  to  recover  for  additional  costs  incurred  to  expedite  deliyery. 

3.  CLAIH  AND  DECISION.—Claim  under  the  act  of  March  2,  1919,  for  |171.89 

express  charges  and  overtime  labor.  Held,  claimant  not  entitled  to 
recover. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OF  F  VCT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim  Form  B  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $171.39,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  On  August  10,  1918,  the  claimant  company  was  given  order 
No.  308488  for  furnishing  to  the  Government  electrical  switchboard 
panels  at  the  price  of  $2,703  in  accordance  with  claimant's  proposal 
of  August  8.    The  said  order  provides  as  follows : 

"  Note. — While  you  have  promised  d?livery  as  75  days,  it  is  abso- 
lutely necessary  that  this  delivery  be  bettered  if  possible.  We 
would  like  to  have  you  anticipate  delivery  in  60  days;  advise. 

"  Receipt  of  this  order  should  be  acknowledged  by  return  mail  to 
Maj.  C.  Lj.  North,  Motor  Transport  Service,  'Washington,  D.  C." 

3.  The  switchboards  in  question  were  delivered  by  the  claimant 
in  accordance  with  its  contract  and  accepted  by  the  transportation 
company  for  shipment  on  October  12,  1918.    No  claim  is  made  for 
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the  contract  price  of  the  switchboard  panels,  and  it  is  assumed  that 
the  claimant  has  been  paid  therefor. 

4.  This  claim  is  for  reimbursement  of  the  cost  to  claimant  of 
having  the  various  parts  which  were  to  compose  the  switchboard 
shipped  from  its  subcontractors  to  the  claimant  by  express  instead  of 
by  freight  and  for  $100  alleged  to  have  been  paid  by  the  claimant  for 
overtime  labor  in  order  to  complete  its  contract  with  the  Government 
in  less  than  75  days. 

5.  The  claimant  alleges  that  on  August  31,  1918,  Mr.  N.  C.  Hall, 
Production  Division,  Quartermaster  Corps,  asked  the  claimant  what 
was  the  best  delivery  date  it  could  give  on  the  switchboard  and  re- 
quested the  claimant  to  obtain  its  material  by  express  instead  of  by 
freight  and  to  use  overtime  in  the  manufacture  of  the  switchboard 
panels.  Accordingly,  the  claimant  did  obtain  its  material  by  express 
instead  of  by  freight  at  a  cost  of  $71.39  and  paid  its  labor  for  over- 
time the  sum  of  $100. 

In  an  affidavit  Mr.  Hall  states  he  did  not  request  the  Westinghouse 
officials  to  perform  the  work  on  an  overtime  basis  or  to  obtain  its 
material  by  express,  but  he  did  advise  the  claimant  to  use  all  expedi- 
tion to  complete  and  ship  the  switchboard  and  that  his  words  may 
have  been  construed  and  interpreted  as  an  order  to  use  overtime  labor 
and  to  obtain  the  material  by  express.  Mr.  Hall  also  states  in  his 
affidavit  that  he  did  not  have  any  authority  to  commit  the  Govern- 
ment on  contracts  with  contractors  and  on  the  occasion  in  question 
did  not  commit  the  Government  by  any  formal  order  or  direction. 

DECISION. 

1.  The  claimant's  contract  with  the  Government  required  it  to  de- 
liver the  switchboard  panels  in  75  days  and  further  provided  that : 

"  It  is  absolutely  necessary  that  this  delivery  be  bettered,  if  pos- 
sible." 

By  accepting  this  contract,  the  claimant  undertook  to  use  its 
best  endeavors  to  deliver  the  switchboard  panel  in  less  than  75  days. 
The  contract  in  question  does  not  authorize  the  payment  of  any  ad- 
ditional compensation  for  delivery  in  less  than  75  days.  Therefore, 
according  to  the  terms  of  the  contract,  claimant  would  not  be  entitled 
to  a  bonus  for  delivery  in  less  than  75  days. 

2.  The  claimant  contends  that  it  received  instructions  to  work  over- 
time and  to  obtain  materials  by  express  instead  of  by  freight.  These 
instructions  are  alleged  to  have  been  given  by  Mr.  N.  C  Hall,  who 
had  no  authority  to  bind  the  Government  and  whose  duty  it  was  only 
to  hasten  production.  Admitting,  however,  that  the  claimant,  in 
good  faith,  acted  on  the  statements  of  Mr.  Hall,  and  did  obtain  ma- 
terial by  express  instead  of  by  freight,  and  did  pay  labor  overtime  in 
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order  to  speed  up  production,  nevertheless,  it  does  not  appear  from 
this  record,  that  the  statements  made  to  the  claimant  by  Mr.  Hall 
were  definite  enough  to  constitute  an  order  to  work  overtime,  or  to 
obtain  shipments  by  express.  In  his  affidavit,  Mr.  Hall  expressly 
denies  that  he  gave  such  an  order,  but  admits  that  he  urged  the 
claimant  to  hasten  production,  and  that  this  was  the  extent  of  his 
conversations  with  the  claimant.  We  are  of  the  opinion  that  the 
evidence  is  insufficient  to  support  an  agreement  within  the  meaning  of 
the  act  of  March  2,  1919,  which  the  Secretary  of  War  is  authorized 
to  adjust. 

3.  For  the  reasons  stated,  the  relief  prayed  for  be  and  the  same  is 
hereby  denied. 

Col.  Delafield  and  Mr.  Cavanaugh  concurring. 
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June  26,  1920. 
Case  No.  2804« 

In  re  CLAIM  OF  ATCHISON,  TOPEXA  A  SANTA  VS  &AILWA7  CO. 

1.  NO  AG&EEmSNT. — Where  the  claimant  leased  ground  to  the  Govemment 

for  a  camp  site,  npon  which  there  was  a  stockyard  and  trackage  facili- 
ties, and  it  was  requested  to  remove  same ;  and  it  remoyed  same  to  other 
ground  owned  by  it  and  used  it  in  its  ordinary  business  and  intended  it 
for  permanent  use,  there  is  no  agreement  or  obligation  on  the  Goyern- 
ment  to  pay  the  expense  therefor. 

2.  CLAIM  AND  DECISION.—Claim  under  the  act  of  March  2,  1919,  for  $14,- 

961.49  for  moving  tracks  and  stockyard.  Held,  claimant  not  entitled  to 
recover. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Trans- 
portation Service,  on  a  claim  for  $14,961.49  arising  under  the  act  of 
March  2, 1919.    Statement  of  claim.  Form  B,  has  been  filed. 

A  hearing  has  been  had,  at  which  the  claimant  company  was 
represented  by  counsel. 

The  Board  finds  the  following  to  be  the  facts : 

1.  Some  time  prior  to  November  9,  1917,  and  during  the  emer- 
gency created  by  the  war  with  the  German  Imperial  Government, 
the  United  States  Government  established  a  camp  at  Deming, 
N.  Mex.,  known  as  Camp  Cody.  From  the  record  this  camp  appears 
to  have  been  located  upon  lands  leased  by  the  Governnjent  through 
the  Chamber  of  Commerce  of  Deming,  N.  Mex.,  and  upon  a  part  of 
the  said  land  so  acquired  there  was  located  a  stockyard  and  the 
tracks  appurtenant  thereto,  which  said  stockyard  and  the  land  upon 
which  it  was  located  was  the  property  of  the  Atchison,  Topeka  & 
Santa  Fe  Bailway  Co. 

2.  This  stockyard  being  located  on  the  proposed  camp  site,  the 
claimant  company  was  requested  to  remove  the  same,  which  was 
done,  and  the  same  was  reerected  at  another  point  on  the  claimant 
company's  property  and  the  necessary  tracks  to  serve  same  built. 
For  the  cost  of  said  removal  and  said  reconstruction  the  claimant 
seeks  compensation  on  an  implied  agreement  to  reimburse  the  rail- 
way for  the  expenses  actually  incurred. 

DECISION. 

1.  There  is  absolutely  no  evidence  of  any  express  agreement. 

2.  The  record  shows  that  the  property  upon  which  the  old  stock- 
yard stood  had  been  leased  to  the  Government  as  a  part  of  the  camp 
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site.  It  also  shows  that  the  new  stockyard  and  the  tracks  for  the 
construction  of  which  claim  is  made  were  located  upon  property  of 
the  claimant  company  and  were  used  in  connection  with  claimant's 
business  as  a  common  carrier. 

3.  The  record  also  shows  that  there  was  a  large  camp  to  be  served, 
and  that  such  facilities  as  were  installed  were  necessary  for  the 
proper  handling  of  the  business  of  the  railway  company,  and  the 
Board  is  unable  to  find  any  facts  or  circimistances  from  which  an 
implied  agreement  could  arise  obligating  the  Government  to  reim- 
burse claimant  for  the  amounts  expended  upon  said  stockyard  and 
facilities. 

4.  For  the  reasons  supra  the  Board  is  of  the  opinion  that  no  agree- 
ment, either  express  or  implied,  within  the  purview  of  the  act  of 
March  2,  1919,  arose  whereby  the  Government  is  obligated  to  reim- 
burse claimant  for  expenditures  made. 

5.  Relief  must,  therefore,  be  denied  and  the  decision  of  the  Claims 
Board,  Transportation  Service,  is  hereby  affirmed. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Hopkins  concurring. 
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June  25,  1920. 
Case  No.  1617. 

In  re  CLAIX  OF  AURORA  DOOR  HANGER  AND  SPECIALTY  CO. 

1.  SETTLEMENT  OF  CONTRACT— CANCELLATION.— In  order  to  be  effective 
in  terminating  a  contract  in  the  lense  of  depriving  the  Secretary  of 
War  of  Juriidiotion,  a  oancellation  must  be  accepted  or  acqniesced  in 
by  the  contractor. 

S.  CLAIM  AND  DECISION. — Thli  claim  wai  decided  by  thii  Board  adversely 
to  claimant  in  its  decision  dated  March  31,  1920.  This  Board,  however, 
held  that  the  settlement  offered  by  the  Claims  Board,  Constrnction  Divi- 
sion, was  a  proper  one.  The  Claims  Board  has  asked  for  fnrther  instrnc- 
tions  regarding  the  settlement  of  the  claim  in  view  of  the  fact  that 
claimant  refused  to  accept  orders  for  materials  given  in  the  settlement 
of  the  claim,  thereby  antomatically  canceling  the  nncompleted  portion 
of  the  original  order.  Held,  the  Secretary  of  War  has  Jnrisdiction  and 
the  claim  shonld  be  settled  in  accordance  with  Snpply  Circulars  111 
(1918)  and  19  (1919).  For  the  facts  see  the  original  decision  of  this 
Board,  volume  IV,  p.  768. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

SUPPLEMENTAL  FINDINGS  OF  PACT. 

1.  The  former  decision  of  this  Board  in  this  case  was  transmitted 
to  the  Claims  Board,  Construction  Division,  for  appropriate  action, 
and  that  Board  by  letter  of  date  April  10,  1920,  requests  informa- 
tion of  this  Board  "  as  to  how  it  should  proceed  in  adjusting  the 
claim  "  in  the  light  of  certain  stated  facts,  which  renders  a  further 
finding  of  facts  desirable,  and  are  now  to  be  considered. 

2.  Upon  receipt  of  the  five  authorizations  for  fire-door  hardware, 
which  the  Government  offered  claimant  in  full  completion  of  the 
original  blanket  order,  claimant  addressed  a  letter  to  the  Chief  of 
Construction  Division  of  date  May  29,  1919,  declining  to  accept  or 
fill  the  requisitions  on  account  of  the  full  release  clause  accompany- 
ing each,  but  in  the  same  letter  conveying  the  idea  of  its  readiness 
to  enter  the  orders,  the  materials  for  which  to  be  applied  against  its 
claim. 

3.  Replying  to  the  above  letter  of  May  29,  Brig.  Gen.  R.  C.  Mar- 
shall, jr.,  Chief  of  Construction,  addressd  a  Ittr  to  claimant  of 
date  June  4, 1919,  paragraph  2  of  which  reads  as  follows : 

"  2.  These  orders  were  sent  you  to  complete  the  balance  of  blanket 
order  for  100,000  square  feet  of  fire-door  hardware,  and  on  which 
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blanket  order  you  acknowledged  to  have  shipped  87,000  square  feet, 
leaving  a  balance  of  approximately  13,000  square  feet  to  complete 
the  order.  Your  refusal  to  accept  these  orders  has  automaticallv 
canceled  the  uncompleted  portion  of  the  blanket  order,  and  we  will 
within  the  next  few  days  forward  vou  a  formal  cancellation  of  same, 
and  the  matter  is,  therefore,  closea  so  far  as  this  department  is  con- 
cerned, but  for  vour  information  will  advise  that  you  have  recourse 
to  the  Board  of  Contract  Adjustment,  Munitions  Building,  Wash- 
ington, D.  C," 

4.  On  June  7,  1919,  claimant  telegraphed  the  Chief  of  Con- 
struction Division  as  follows : 

"Our  shipment  May  23  was  on  rush  order  to  Maj.  Gray,  Balti- 
more, with  no  string  attached,  and  went  forward  before  your 
requisition  59  was  mailed  from  Washington.  WUl  accept  orders  to 
apply  on  contract  hut  not  to  complete,'*'^ 

No  reply  to  this  telegram  was  received  by  claimant  and  on  July 
17, 1919,  an  appeal  was  taken  to  the  Board  of  Contract  Adjustment. 

REVISED  DECISION. 

5.  In  order  for  cancellation  or  attempted  cancellation  to  be 
effective  as  terminating  a  contract  in  the  sense  of  depriving  the 
Secretary  of  War  of  jurisdiction  to  adjust  and  settle  same  by  sup- 
plemental contract,  it  must  be  accepted  or  acquiesced  in  by  the  other 
party.  The  proposition  is  stated  by  Mr.  Black  in  his  work  on 
Rescission  and  Cancellation,  page  21,  as  follows : 

"It  is  a  general  rule  that  a  contract  properly  entered  into  by 
competent  parties  and  founded  upon  a  consideration,  and  which 
one  of  the  parties  is  able  and  willing  to  perform,  can  not  be  re- 
scinded by  the  other,  unless  he  is  able  to  show  the  existence  of  some 
well-recognized  title  to  equitable  relief,  such  as  fraud,  mistake,  or 
duress.  The  homely  proverb  teaches  that  'it  takes  two  to  make  a 
bargain.'  This  is  both  good  sense  and  good  law.  And  the  converse 
is  equally  good  law — that  'it  takes  two  to  undo  a  bargain  once 
properly  made.' " 

The  authorizations  offered  claimant  in  completion  of  the  blanket 
order  were  not  unconditional,  by  reason  of  the  following  clause 
appearing  therein: 

"  Acceptance  of  this  order  closes  blanket  order  and  vendor  agrees 
to  waive  all  claims  for  further  orders  or  compensation  in  connection 
therewith." 

Consequently  the  rejection  of,  or  refusal  to  comply  with,  the 
requisitions  by  claimant  did  not  amount  to  a  breiich  of  the  original 
order  on  its  part  which  would  authorize  the  subsequent  attempted 
cancellation  of  the  order  by  the  Chief  of  Construction  Division. 

6.  Nor  can  it  be  held  that  claimant  agreed  to  or  acquiesced  in 
the  cancellation  of  the  order  by  the  Chief  of  the  Construction  Di* 


Digitized  by  VjOOQIC 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  549 

vision.  On  the  contrary,  as  evidenced  by  its  telegram  of  June  7, 
1919,  claimant  did  not  accede  to  the  cancellation,  but  still  insisted 
upon  supplying  materials  in  completion  of  the  original  blanket  order, 
and  is  here  prosecuting  its  claim  under  said  original  order. 

7.  The  original  blanket  order  not  having  been  terminated,  either 
by  completion  or  by  cancellation,  the  Secretary  of  War  retains 
jurisdiction  to  enter  into  a  supplemental  settlement  agreement  with 
claimant  upon  a  "  fair  and  equitable  basis,"  which  will  be  effected 
in  accordance  with  Supply  Circulars  No.  Ill,  November  9, 1918,  and 
No.  19,  March  6,  1919,  as  applicable  to  the  facts  in  this  case  and  in 
the  manner  provided  in  the  former  decision  of  this  Board. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  former 
decision,  together  with  this  revised  decision,  to  the  Claims  Board, 
Construction  Division,  for  appropriate  action. 

Col.  Delafield  and  Mr.  Marcum  concurring. 
34118—21— VOL  6 36 
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June  26,  1020. 
Case  No.  2654. 

In  re  GLAIX  07  SEABOARD  AIB  XJHE  KAILKOAD,  ESDSKAZ.  ADIONIS- 

TKATXOV. 

1.  RAILROAD  FACILITIES.— Under  the  act  of  March  2,  1919,  there  ii  no  im- 
plied obligation  on  the  part  of  the  Qovernment  to  reimburse  a  railroad 
for  oonstrnction  of  tracki  on  its  own  right  of  way  for  the  purpose  of 
supplying  a  Oovemment  camp  with  proper  railroad  facilities.  Hor  is 
such  an  obligation  to  be  implied  from  a  request  by  a  Ooyemment  oAoer 
to  lay  a  frog  and  switch  on  its  main  line  for  the  same  purpose. 

S.  CLAIM  AKD  DECISION. — Appeal  from  the  decision  of  the  Transportation 
Claims  Board  denying  relief  on  a  claim  for  |1,794.36  ftle4  under  the 
act  of  March  2,  1919,  based  upon  an  alleged  implied  agreement  In  rela- 
tion to  the  construction  of  tracks,  indudinf^  a  frog  and  switch,  at  Camp 
Polk,  N.  C.    Decision  ai&rmed. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  is  an  appeal  from  the  decision  of  the  Claims  Board,  Trans- 
portation Service,  on  a  claim  for  $1,794.36  under  an  alleged  implied 
contract. 

2.  At  a  conference  on  or  about  October  16,  1918,  between  Maj. 
Louis  M.  Lang,  constructing  quartermaster  at  Camp  Polk,  N.  C,  and 
Mr.  P.  G.  Walton,  division  superintendent  of  the  Seaboard  Air  Line, 
the  question  of  railway  facilities  to  serve  Camp  Polk  was  discussed. 

3.  At  the  above-mentioned  conference  Maj.  Lang  requested  that 
the  Seaboard  Air  Line  install  a  frog  and  switch  upon  the  railroad 
right  of  way  in  order  that  the  Government  might  build  and  connect 
up  a  spur  track  leading  into  Camp  Polk.  No  arrangement  as  to 
payment  was  made.  The  frog  and  switch  was  forthwith  built  by 
the  Seaboard  Air  Line  upon  its  main  line  right  of  way.  The  Gov- 
ernment then  constructed  the  spur,  and  the  frog  and  switch  were 
utilized  for  the  purposes  aforementioned. 

4.  At  the  above-mentioned  conference  Mr.  Walton  suggested  to 
Maj.  Lang  that  by  relocating  a  certain  crossover  located  on  the  rail- 
road right  of  way  25  car  lengths  of  siding  could  be  made  available 
for  the  purpose  of  storing  cars  consigned  to  Camp  Polk.  Maj.  Lang 
expressed  his  approval,  but  no  arrangement  as  to  payment  was  made, 
and  the  Seaboard  Air  Line  forthwith  moved  a  crossover  from  one 
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point  on  its  right  of  way  to  a  new  point  on  the  railroad  right  of  way. 
The  crossover  was  thereafter  utilized  for  the  purposes  aforemen- 
tioned. 

5.  At  the  above-mentioned  conference  Mr.  Walton  suggested  to 
Maj.  Lang  that  a  crossover  between  the  northbound  and  southbound 
main  line  tracks  be  constructed,  permitting  the  southbound  traffic 
to  reach  the  camp.  It  seems  that  the  northbound  track  belongs  to 
the  Seaboard  Air  Line  and  the  southbound  track  belongs  to  the 
Southern  Eailroad,  but  both  railroads  use  the  tracks  jointly.  Ac- 
cordingly, the  crossover  also  operated  to  connect  up  Camp  Polk  with 
the  Southern  Eailroad.  Maj.  Lang  expressed  his  approval  of  Mr. 
Walton's  plan,  but  no  arrangement  as  to  payment  was  made,  and  the 
Seaboard  Air  Line  forthwith  installed  the  crossover,  which  when 
completed  was  used  for  the  purposes  aforementioned.  Claim  is  here 
made  only  for  the  portion  of  the  crossover  located  upon  the  Seaboard 
Air  Line  right  of  way. 

6.  The  maintenance  charges  for  which  claim  is  made  were  expended 
in  connection  with  tracks  on  the  railroad  right  of  way. 

7.  The  construction  work  for  which  claim  is  here  made  was  com- 
pleted on  or  before  November  9, 1918. 

» 

DECISION. 

1.  This  claim  is  within  the  provisions  of  the  act  of  March  2,  1919. 

2.  There  was  no  express  agreement  on  the  part  of  the  Government 
to  pay  for  the  construction  and  maintenance  which  is  the  subject 
of  this  claim. 

3.  In  view  of  the  purposes  for  which  the  construction  in  question 
was  made,  the  advantages  accruing  to  the  railroad  as  well  as  to  the 
Government,  the  prospective  profits  to  be  derived  from  the  increased 
business,  and  the  general  custom  of  railroads,  we  find  that  no  implied 
contract  on  the  part  of  the  Government  to  pay  for  this  construc- 
tion and  maintenance  arose. 

4.  The  decision  of  the  Transportation  Claims  Board  denying  relief 
is  affirmed. 

Col.  Delafield  and  Mr.  Fowler  concurring. 
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June  26, 1920. 
Case  No.  2750. 

In  re  CLAIM  OF  W.  G.  HAHKEK  (PENBOD  WALNtTT  &  VENEEK  CO.). 

1.  FAILTTKE  OF  PKOOF. — ^Where  olaimant  fails  to  comply  with  requests  for 

proof  of  an  agreement  coming  within  the  provisions  of  the  act  of 
March  2,  1919,  his  claim  must  be  dismissed. 

2.  CLAIM  AKD  DECISION. — Claim  under  the  act  of  March  2,  1819,  for  an  un- 

named amount,  based  upon  an  alleged  agreement  to  pay  claimant  a  com- 
mission for  bu3rlng  walnut  lumber.  Held,  claimant  is  not  entitled  to 
relief. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  informally  presented  and  is  for  an  indefinite 
amomit. 

2.  On  June  2,  1919,  the  claimant  addressed  the  following  letter  to 
the  War  Department: 

"Being  acquainted  with  the  people  and  helping  with  a  sawmill 
in  this  locality  I  have  become  acquainted  with  a  number  of  tracts  of 
timber.  Last  summer  and  fall  1  went  out  with  one  of  your  men, 
who  represented  himself  as  a  Government  man,  buying  black  walnut 
logs,  and  did  buy  and  deliver  from  this  point  close  to  80,000  feet, 
for  which  I  was  promised  a  commission,  which  I  did  not  get.  He 
left  this  locality  and  never  came  back. 

"  What  way  could  you  advise  to  get  this  money  without  litigation?  " 

In  response  thereto  the  recorder  of  the  Air  Service  Claims  Board 
wrote  the  claimant  that  the  data  given  was  too  indefinite  and  re- 
quested the  claimant  to  file  his  claim  in  accordance  with  the  pro- 
visions of  Supply  Circular  17,  a  copy  of  which  was  inclosed. 

On  June  22,  1919,  the  claimant  addressed  two  letters  to  the  Air 
Service  Claims  Board,  in  one  of  which  he  states : 

"  I  first  went  to  work  for  John  W.  Henny  &  Co.  through  a  man  by 
name  of  Hunt,  who  was  sent  to  this  vicinity  to  purchase  black  walnut 
timber.  The  commission  was  agreed  upon  which  was  $10  per  thou- 
sand, and  nothing  has  been  paid  on  this  as  yet."    ♦    ♦     ♦ 
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The  letter  then  sets  out  the  names  of  the  purchasers  of  the  logs 
and  continues: 

"When  I  found  out  that  this  man  Hunt  was  misrepresenting 
things  I  went  to  work  for  the  Penrod  Walnut  &  Veneer  Co.,  Kansas 
City,  Mo."    ♦    ♦    ♦ 

3.  On  July  16, 1919,  the  Air  Service  Claims  Board  acknowledged 
the  receipt  of  the  claimant's  two  letters  of  June  22  and  again  re- 
quested him  to  file  a  statement  of  claim  as  outlined  in  War  Depart- 
ment Supply  Circular  No.  17,  stating  that  the  information  contained 
in. claimant's  previous  letters  was  entirely  too  vague  and  indefinite 
to  pass  on  the  merits  of  the  case.  No  reply  having  been  received  the 
Air  Service  Claims  Board  again  wrote  the  claimant  on  October  20, 
repeating  its  previous  request. 

4.  On  April  26,  1920,  the  Claims  Board,  Air  Service,  transmitted 
this  file  to  the  Board  of  Contract  Adjustment.  On  May  29  a  Govern- 
ment attorney  for  this  Board  wrote  the  claimant  in  part  as  follows : 

"  To  the  end  that  your  claim  may  be  properly  before  the  Board^  you 
are  asked  to  submit  an  affidavit  stating  more  in  detail  the  basis  of 
your  claim.  That  is  to  say,  what  officer  of  th^  Government  negotiated 
withvou  for  the  purchase  of  lumber;  in  what  capacity  he  represented 
the  Government ;  the  nature,  terms,  and  conditions  or  the  oral  agree- 
ment had  with  him,  and  his  present  address,  if  you  know."    ♦     ♦     ♦ 

Not  having  received  any  reply  to  this  letter,  this  Board  sent  a  tele- 
gram to  the  claimant  on  June  15, 1920,  reading  as  follows : 

"  Please  reply  to  letter  of  May  29  immediately." 

No  response  has  been  received  to  the  said  telegram. 

DECISION. 

1.  Although  the  claimant  has  been  repeatedly  requested  so  to  do, 
he  has  failed  to  submit  any  evidence  tending  to  show  a  claim  which 
the  Secretary  of  War  is  authorized  to  adjust  under  the  act  of  March 
2, 1919.  He  has  wholly  failed  to  show  that  "  the  man  named  Hunt " 
referred  to  in  his  letter  to  the  War  Department  and  to  the  Air 
Service  Claims  Board  was  an  authorized  agent  of  the  Secretary  of 
War  or  of  the  President,  or  to  state  definitely  any  facts  upon  which 
this  Board  may  grant  relief.  .;' 

2.  For  the  reasons  stated,  the  claim  is  flenied. 

DISPOSITION. 

The  above-mentioned  claim  is  dismissed. 
Col.  Delafield  and  Mr.  Hendon  concurring. 
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J  CTNK  26,  1920. 
Case  No.  2797. 

In  re  CLAIX  07  THE  ALjnaXJJM,  CAAtXMM  CO. 

1.  DEPEECIATIOir  IN  YALTTE  OP  SCEAP.— Tinder  a  proyision  of  a  TaUdly 

exeonted  contract  for  the  manufacture  of  aluminum  oastlnffs  providing 
for  an  increase  in  the  price  to  be  paid  by  the  Oovermment  in  the  event 
of  any  increase  in  the  cost  of  alnaUnnm,  there  is  no  merit  in  a  elaim 
based  npon  depreoiation  in  the  value  of  claimant's  scrap  aluminum  due 
to  the  intervention  of  the  armistice.  Claimant's  contention  that  this 
scrap,  which  resulted  largely  from  its  defective  Government  castings, 
and  could  only  be  reused  for  commercial  castings,  was  a  factor  in  the 
cost  of  the  castings  manufactured  for  the  Government,  within  the  mean- 
ing of  the  contract,  is  unsound. 

2.  SAKE — EESPOirSIBILITY    POE    DELAY. — ^Where    claimant's    €K>vemment 

contract  provided  for  return  of  defective  castings  to  claimant,  there  is 
no  implied  agreement  by  the  Oovemment  to  insure  the  immediate  re- 
turn of  the  castings  by  the  engine  builders  to  whom  they  had  been  de- 
livered. Hence  there  is  no  merit  in  a  claim  based  on  depreoiation  of 
scrap  aluminum  caused  by  such  delay  In  returning  defective  castings 
and  the  fall  in  the  price  of  aluminum  on  the  intervention  of  the  armi- 
stice. 

3.  CLADC  AND  BECISXOK. — Claim  presented  under  General  Orders   103  for 

172,711.01,  based  upon  a  validly  executed  contract  for  aluminum  cast- 
ings.   Held,  claimant  Is  not  entitled  to  recover. 


Mr.  Williams  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

This  is  an  appeal  from  a  decision  of  the  Air  Service  Claims  Board 
for  $72,711.01  on  a  formally  executed  contract  under  the  following 
circumstances : 

1.  On  or  about  September  16, 1918,  claimant,  the  Aluminum  Cast- 
ings Co.,  a  corporation  organized  and  existing  under  the  laws  of  the 
State  of  Ohio,  entered  into  a  formal  contract  dated  on  that  day 
with  the  United  States  of  America,  through  Capt.  O.  R.  Ewing, 
Air  Service  Airplane  Production,  whereby  it  agreed  to  make  and 
deliver  10,000  complete  sets  (except  pistons)  of  aluminum  castings 
for  United  States  standardized  12-cylinder  aviation  engines,  at  the 
agreed  price  of  74^  cents  per  pound. 

2.  The  said  contract  provided  that  deliveries  should  begin  not 
later  than  October  1,  1918,  and  continue  at  the  rate  of  not  less  than 
120  sets  of  castings  per  day  until  November  1,  1918,  when  the  mini- 
mum rate  should  be  increased  to  160  sets  per  day,  and  thereafter 
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mcr6a49ed  up  to  a  minmmm  of  800  sets  per  day;  said  last-mentioned 
minimttm  to  be  attained  not  later  than  January  1,  1919.  This  con- 
tract received  the  number  4,723.  The  fotmal  contract  referred  to 
contained  the  following  clause : 

^^Abtigle  IV.  2.  All  articles  in  which  defects  may  be  discovered 
after  acceptance  and  delivery,  except  internal  defects  not  apparent 
until  a  machine  cut  has  been  made,  may  be  returned  to  the  con- 
tractor, and  the  contractor  will  allow  the  Government  an  amount 
equal  to  thirty  and  one-half  (30^0)  cents  per  pound  net  weight  on 
all  such  articles  returned. 

"8.  All  articles  which  develop,  upon  machining,  internal  defects 
not  apparent  until  so  machined,  shall  be  returned  to  the  contractor, 
and  the  contractor  will  therefor  credit  the  Government  at  the  selling 
price  per  pound  of  the  articles  at  the  net  weight  returned.  The 
freight  charges  thereon,  if  any,  shall  be  paid  by  the  contractor." 

3.  In  the  manufacture  of  aluminum  castings  scrap  aluminum  ac- 
cumulates, which  is  of  three  general  classes:  (I)  Pieces  which  are 
not  an  integral  part  of  the  casting,  such  as  core  plates,  core  dryers, 
clamps,  etc.,  known  generally  as  "chill";  (2)  pieces  of  metal  cut 
off  the  casting  after  it  has  been  poured  and  taken  out  of  the  mold, 
such  as  gates,  sprues,  risers,  etc.;  and  (3)  defective  scrap  castings 
returned  to  claimant  by  contractors  who  were  manufacturing  the 
Liberty  motor  engines  and  using  the  parts  made  by  claimant  in  this 
manufacture. 

4.  Claimant  alleges  that  the  manuj^acturers  of  the  engines  unrea- 
sonably delayed  returning  these  defective  castings  until  after  the 
armistice,  so  that  on  December  31,  1918,  it  had  an  accumulation  of 
689,023  pounds  of  scrap  castings  or  scrap  aluminum  for  which  it  had 
now  no  market.  The  scrap  upon  which  claim  is  made  has  been  re- 
turned to  claimant  and  used  by  it  in  its  Commercial  budiness.  The 
market  price  of  aluminum  fell  with  the  armistice,  and  the  value  of 
the  scrap  aluminum  correspondingly. 

5.  Claimant's  position  respecting  this  item  is  set  forth  in  a  letter 
from  A.  H.  Bealer,  secretary  of  the  claimant's  administration  de- 
partment, to  Maj.  F.  E.  Taylor,  Board  of  Contract  Adjustment,  as 
follows : 

"  In  foundry  practice,  in  addition  to  patterns,  there  are  certain 
tools  and  supplies  which  are  necessary,  which  do  not  go  into  the 
cost  of  making  the  casting.  As  an  example :  In  order  to  turn  out 
aluminiun  castmgs  in  quantity  production  a  larse  quantity  of  metal 
must  necessarily  be  scattered  throughout  the  diop  in  the  form  of 
chills,  clamps,  core  plates,  core  dryers,  and  various  metal  shapes, 
which  are  used  in  the  actual  making  of  the  rough  casting,  but  which 
do  not  become  a  part  of  it.  A  part  of  the  claim  for  the  loss  of 
aluminum  is  made  up  of  items  such  as  these,  which  in  the  ordinary 
course  of  events  would  have  gradually  been  remelted  and  used  in 
the  making  of  commercial  casings,  but  on  account  of  our  instruct 
tions  for  continuous  production  and  increased  volume  we  naturally 
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increased  the  quantity  of  these  items  around  the  plants,  and  there- 
fore had  a  large  supply  of  these  to  take  as  inventory  December  31, 
1918,  when  the  value  of  metal  of  this  secondary  nature  had  dropped 
from  approximately  90  cents  down  to  approximately  20  to  22  cents. 
The  other  items  which  go  into  making  up  this  aluminum  inventory 
are  gates,  sprues,  risers,  and  defective  and  scrap  castings.  The  first 
three  mentioned,  i.  e.,  gates,  sprues,  and  risers,  are  pieces  of  metal 
which  are  cut  off  of  the  casting  after  it  has  been  poured  and  taken 
out  of  the  mold,  this  being  known  as  the  'trimming  operation,'  it 
being  necessary  to  have  these  when  the  casting  is  peing  made  to 
allow  for  its  proper  pouring,  proper  cooling,  and  economic  operation. 
"The  defective  and  scrap  castings  are  those  which  are  returned 
by  customers.  The  reason  for  the  large  quantity  of  these  being  on 
hand  as  of  December  31,  1918,  was  that  prompt  return  of  these  cast- 
ings was  not  made  by  the  contractors  to  whom  these  were  being 
furnished,  and  practically  all  of  these  had  been  returned  to  us  during 
the  month  of  December,  making  an  unusually  heavy  inventory  De- 
cember 31, 1918.  Furthermore,  even  had  these  castings  been  returned 
with  reasonable  promptness  by  the  contractors,  it  would  not  have 
been  possible  to  consume  this  scrap  in  the  production  of  Liberty 
motor  work,  due  to  the  rigid  enforcement  of  close  limits  on  technical 
properties  of  the  castings  and  the  close  melting  control  necessarily 
established  by  the  Aluminum  Castings  Co.  to  meet  these  require- 
ments." 

6.  The  claim  here  made  is  on  account  of  depreciation  in  price  of 
the  scrap  aluminum  which  accumulated  in  the  possession  of  peti- 
tioner as  of  December  31, 1918,  as  a  result,  for  the  most  part,  of  the 
return  to  petitioner  from  engine  builders  of  scrap  aluminum  result- 
ing from  defective  castings  made  by  the  petitioner.  In  making  this 
claim  petitioner  relies  upon  paragraph  4  of  article  7  of  the  formal 
contract,  which  reads  as  follows : 

"  In  the  event  of  any  increase  or  decrease  to  the  contractor  in  the 
cost  of  aluminum  and  of  copper,  the  price  of  such  articles  as  are 
affected  thereby  shall  be  increased  or  decreased  by  the  amount  of  such 
increase  or  decrease." 

7.  The  subject  matter  of  this  claim  has  already  received  the  con- 
sideration of  this  Board  in  Case  No.  517,  which  involved,  primarily, 
an  informal  contract  of  October  25,  1918,  for  io,000  aluminum  cast- 
ings other  than  those  mentioned  in  the  formal  contract.  (Vol.  II, 
pt.  3,  p.  37,  of  the  Decisions  of  the  Board  of  Contract  Adjustment.) 
In  that  case  this  Board  said : 

^'The  formal  contract,  No.  4723,  contains  no  en^gement  oh  the 
part  of  the  Govenunent  to  return  rejected  or  detective  castings,  nor 
does  the  Government  insure  their  prompt  return  by  the  engine  build- 
ers to  whom  the  claimant  delivered  them.  Furthermore,  it  is  clear 
from  claimant's  own  testimony  that  little,  if  any,  of  the  metal  in  such 
returned  goods  could  have  been  used  for  the  second  set  of  castings. 
It  would  also  follow  that  even  if  the  second  contract  had  been 
awarded  and  performed  and  the  scrap  from  the  first  contract  made 
use  of  as  far  as  practicable,  as  suggested  by  the  claimant,  it  would 


Digitized  by 


Google 


DECISIONS  BOABD  OF  CONTRACT  ADJUSTMENT.  557 

nevertheless  have  had  on  its  hands  substantially  an  equivalent  amount 
of  scrap  at  the  conclusion  of  the  second  contract.  It  would  have 
suffered  a  corresponding  loss  in  value  through  the  fall  in  the  market 
price  of  aluminum.  It  is  thought,  therefore,  that  if  there  is  any 
liability  on  the  part  of  the  Government  arising  in  connection  with 
this  scrap,  relief  must  be  sought  under  contract  No.  4723^  which,  it 
appears,  is  now  in  process  of  settlement  by  the  Air  Service  Claims 
Board  and  has  not  been  terminated." 

DECISION. 

1.  As  has  heretofore  been  said  by  this  Board : 

^^The  formal  contract  No.  4723  contains  no  engagement  on  the 
part  of  the  Government  to  return  rejected  or  defective  castings,  nor 
does  the  Govemment,insure  their  prompt  return  by  the  engine  build- 
ers to  whom  the  claimant  delivered  them." 

So  that  any  claim  based  merely  upon  the  belated  return  of  defec- 
tive castings  can  not  be  entertained.  Nor  do  we  think  that  peti- 
tioner is  entitled  under  clause  4  of  article  7  to  any  increase  in  price 
to  be  paid  by  the  Government  for  castings  that  were  delivered  and 
accepted.  This  clause  of  the  contract  provides  that  "the  price  of 
such  articles  as  are  affected  thereby  "  shall  be  increased  or  decreased 
by  the  amount  of  the  increase  or  decrease  in  the  cost  of  aluminum  or 
copper.  The  only  articles  that  could  be  affected  by  the  increase  in 
the  cost  of  aluminum  wbuld  be  the  castings  to  be  manufactured,  and 
these  castings  could  only  be  affected  by  the  original  cost  of  pure 
aluminum  that  went  into  their  manufacture,  because  scrap  aluminum 
was  not  used  and  could  not  be  used  in  the  manufacture  of  these 
castings.  The  scrap  aluminum,  as  frankly  admitted  by  the  peti- 
tioner, was  intended  to  be  used  only  in  the  manufacture  of  com- 
mercial articles.  The  accumulation  of  scrap  aluminum  was  a  result 
naturally  to  be  expected  from  the  manufacture  of  the  character  of 
castings  that  petitioner  undertook  to  manufacture  under  the  terms 
of  the  written  contract,  and  it  must  be  presumed  that  the  calcula- 
tions upon  which  was  based  the  unit  price  per  pound  the  Govern- 
ment was  to  pay  for  this  stuff  embraced  the  consideration  of  the 
accumulation  of  this  scrap  material.  In  no  way,  do  we  think,  can 
the  fall  in  price  of  this  scrap  aluminum  due  to  the  coming  on  of 
the  armistice  be  traced  to  the  fault  or  ascribed  as  an  obligation  of 
the  Government  of  the  United  States. 

2.  For  the  above  reasons  all  relief  asked  for  in  this  case  must  be 
denied. 

DISPOSITION. 

Order  denying  relief  will  be  issued  by  this  Board, 
ol.  Delafield  and  Maj.  Farr  concurring. 
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JuKB  26,  1920. 
Cases  Nos.  2642-2645;  Cases  Nos.  2647-2648;  Case  No.  2627. 

In  re  CLAIMS  OP  SOlTTHEBir  EAIZAOAl)  CO.;  ATLANTIC  COAST  LIKE;  SXA- 
BOABB  AIB  LUTE  EY.  CO. 

1.  EAUJtOAD  PACILITIES.— Trader  the  act  of  Xaroh  3,  1919,  there  is  no 

implied  obligation  on  the  part  of  the  OoYemment  to  reimburse  a  rail- 
road for  the  pnrohafle  of  ri^ht  of  way  and  construction  of  traoks  thereon 
for  the  purpose  of  supplying  a  Oovemment  camp  with  proper  railroad 
facilities.  Kor  is  such  an  obligation  to  be  implied  from  a  statement  of 
the  camp  requirements  by  a  Oovemment  olftoer. 

2.  OLADC  AlTD  DECISION. — ^In  these  seven  (7)  oases  appeals  were  taken  from 

the  decisions  of  the  Transportation  Claims  Board  denying  relief.  The 
claims  are  for  varying  amounts,  are  presented  under  the  act  of  Xaroh 
8,  1919,  and  are  based  upon  alleged  implied  agreements  in  relation 
to  the  acquisition  of  right  of  way  and  construction  of  tracks  in  the 
vicinity  of  Camp  Jackson,  S.  C.  All  of  the  decisions  are  ai&rmed  by  this 
Board. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OP  PACT. 

This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Transpor- 
tation Service.  Seven  separate  daims  were  filed,  all  based  upon  an 
alleged  implied  contract.  The  parties  concerned  agreed  that  said 
claims  should  be  heard  and  disposed  of  together. 

On  May  31,  1917,  Col.  Albert  C.  Dalton,  assistant  to  the  chief 
quartermaster,  Headquarters,  Southeastern  Department,  and  member 
of  the  Camp  Site  Board,  conferred  with  representatives  of  the  South- 
em  Kailroad,  Atlantic  Coast  Line,  and  the  Seaboard  Air  Line.  The 
conference  was  called  to  determine  what  railroad  facilities  would  be 
required  and  what  steps  would  be  taken  by  these  railroads  to  provide 
facilities  for  a  large  Government  cantonment  later  known  as  Camp 
Jackson,  S.  C.  Col.  Dalton  stated  the  camp  requirements,  and  the 
railroad  representatives  submitted  a  plan  whereby  all  three  roads 
could  obtain  access  to  Camp  Jackson  over  one  set  of  tracks.  It  was 
agreed  that  the  roads  should  acquire  the  necessary  right  of  way  and 
construct  the  proposed  tracks.  No  agreement  was  entered  into  re- 
garding payment. 

The  roads,  acting  jointly,  proceeded  forthwith  to  acquire  the 
necessary  right  of  way  and  lay  the  proposed  track.  Thereafter  the 
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track  was  utilized  by  the  three  roads  jointly  for  the  purpose  of 
handling  both  freight  and  passenger  service  to  and  from  Camp 
Jackson.  The  cost  of  construction  and  maintenance  have  been  borne 
by  the  three  roads  and  claim  is  now  filed  by  each  of  the  said  roads 
for  their  expenditures  in  connection  with  the  following  items : 

1.  Cost  of  right  of  way  from  Childs  via  Sims  to  Camp  Jackson. 
This  right  of  way  was  used  by  the  roads  in  laying  the  tracks  in 

question. 

2.  Cost  of  construction  of  tracks  and  facilities  from  Sims  to  Camp 
Jackson. 

This  is  a  track  leaving  the  Atlantic  Coast  Line  Railroad  main  line 
right  of  way  at  Sims  and  extending  a  distance  of  15,080  feet  to  the 
boundary  line  of  Camp  Jackson. 

3.  Cost  of  interlocker  and  signal  at  Sims. 

4.  Cost  of  construction  of  tracks  and  facilities  from  Childs  to 
Sims. 

This  track  is  2,405.1  feet  in  length  and  leaves  the  Southern  Rail- 
way main  line  right  of  way  at  Childs  and  connects  up  with  the 
Atlantic  Coast  Line  Railroad  main  line  right  of  way  at  Sims,  thereby 
affording  means  whereby  Southern  Railway  trains  and  Seaboard  Air 
Line  trains  (which  use  the  tracks  of  the  Southern  Railway)  could 
proceed  from  the  main  line  of  the  Southern  Railway  to  Camp  Jack- 
son via  the  spur  track  referred  to  above. 

All  of  the  above  expenditures  were  made  for  the  purpose  of  sup- 
plying railroad  service  to  Camp  Jackson  and  none  of  the  above  con- 
struction is  located  upon  Government  property,  or  is  within  the 
limits  of  the  Government  cantonment. 

DECISION. 

1.  This  claim  is  within  the  provisions  of  the  act  of  March  2,  1919. 

2.  There  was  no  express  agreement  upon  the  part  of  the  Govern- 
ment to  pay  for  this  construction  or  to  reimburse  the  railroads  for 
expenditures  made  in  the  purchase  of  the  right  of  way. 

3.  Li  view  of  the  purposes  for  which  the  construction  in  question 
was  made,  the  advantages  accruing  to  the  railroads,  as  well  as  the 
Government,  the  prospective  profits  to  be  derived  from  increased 
business  and  the  custom  of  railroads,  we  find  that  no  implied  agree- 
ment on  the  part  of  the  Government  to  pay  for  this  construction  or 
for  this  right  of  way  arose. 

4.  The  decision  of  the  Transportation  Claims  Board  denying  re- 
lief is  affirmed. 

Col-  Delafield  and  Mr.  Fowler  concurring. 
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June  26,  1920. 
Case  No.  2656. 

In  re  CLADC  OF  SEABOAED  AIK  LIKE  RAILWAY  CO. 

1.  EAILEOAD  FACILITIES.— Under  the  act  of  March  2,  1919,  there  is  no  im- 

plied obligation  on  the  part  of  the  Oovernment  to  reimburse  a  railroad 
for  constmction  of  tracks  on  its  own  right  of  way  for  the  purpose  ^ 
supplying  a  Oovernment  camp  with  proper  railroad  facilities. 

2.  CLAIH  AND  DECISION. — Appeal  from  the  decision  of  the  Transportation 

Claims  Board  denying  relief  on  a  claim  for  |6,640  flled  under  the  act 
of  Karch  2,  1919,  based  upon  an  alleged  implied  agreement  in  relation 
to  the  construction  of  a  siding  near  Montgomery,  Ala.  Decision 
affirmed. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Transpor- 
tation Service,  on  a  claim  for  $6,640,  under  an  implied  contract. 

1.  At  a  conference  on  July  21,  1917,  between  a  member  of  the 
Camp  Site  Board,  Capt.  C.  H.  Lee,  aid  to  Maj.  Gen.  Wood, 
and  Mr.  William  D.  Faucette,  chief  engineer  of  the  Seaboard  Air 
Line,  Capt.  Lee  stated  that  Seaboard  Air  Line  rail  facilities  were 
required  in  connection  with  Camp  Sheridan  (a  large  Government 
cantonment),  and  indicated  in  a  general  way  that  about  2,000  feet  of 
siding  would  be  required  for  unloading  and  moving  materials  to  and 
from  Camp  Sheridan.  No  agreement  was  entered  into  regarding 
payment. 

2.  On  July  23,  1917,  there  was  a  conference  between  representa- 
tives of  the  various  railroads  that  were  to  serve  Camp  Sheridan. 
Mr.  W.  C.  Seddon,  vice  president  of  the  Seaboard  Air  Line,  presided. 
Kepresentatives  of  the  Government  were  not  present,  but  under  date 
of  July  23,  1917,  Mr.  Seddon  sent  to  Capt.  Lee  a  memorandum  of 
said  conference,  which  reads  in  part  as  follows : 

"It  was  understood  ♦  ♦  ♦  that  the  Western  Bailroad  of 
Alabama  and  the  Seaboard  Air  Line  Railway  would  respectively 
construct,  at  their  expense,  the  necessary  sidetracks  on  their  right  of 
way,  for  the  proper  handling  of  this  business. 

"That  in  connection  with  tracks  into  the  camp  on  the  Gov- 
ernment property  and  for  the  Government  service,  that  these  trackf 
would  be  constructed  by  the  Government  at  their  expense." 
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3.  Under  date  of  July  25,  1917,  Capt.  Lee  wrote  Mr.  Seddon  as 
follows : 

"Your  letter  of  July  23rd,  from  Montgomery,  enclosing  the 
memorandum  of  conference  held  there  that  day  has  been  received  and 
noted. 

"  General  Wood  desires  me  to  thank  you  for  your  courtesy  in  this 
matter  and  to  explain  to  you  that  all  matters  relative  to  actual  con- 
structi(m  details  and  methods  of  settlement  must  be  handled  by  the 
Constructing  Quartermaster  on  the  ground.  Major  A.  W.  Reynolds, 
Quartermaster  Corps,  Ohio  National  Guara,  Montgomery.  In  case 
a  satisfactory  agreement  cannot  be  had  with  this  officer,  your  line  of 
appeal  is  to  Colonel  Isaac  Littell,  in  charge  of  constructing  canton- 
ments and  camp  sites.  Quartermaster  General's  Office,  Washington. 

"My  letters  to  the  representatives  of  the  railroaos  were  merely 
for  the  purpose  of  suggesting  a  rational  layout  of  coordinating  the 
military  needs  with  efficient  railroad  operation.  The  matter  of  who 
builds  the  tracks  and  how  reimbursement  is  made  cannot  be  handled 
through  these  headquarters." 

4.  Between  August  1  and  August  15, 1917,  the  Seaboard  Air  Line 
constructed  a  double-end  siding  on  its  own  right  of  way,  approxi- 
mately 2,300  feet  long.  Thereafter  the  siding  was  used  for  the 
purposes  aforementioned. 

5.  It  does  not  appear  that  the  Seaboard  Air  Line  took  up  the 
question  of  payment  with  the  officers  mentioned  in  Capt.  Lee's 
letter  of  July  25,  or  had  any  further  negotiations  upon  the  subject 
of  payment.  This  claim  is  for  the  cost  of  construction  and  main- 
tenance of  the  above-mentioned  double-end  siding,  and  is  based  upon 
the  theory  of  implied  contract. 

DECISION. 

1.  That  this  claim  is  within  the  provisions  of  the  act  of  March  2, 
1919. 

2.  That  there  was  no  express  agreement  upon  the  part  of  the  Gov- 
ernment to  pay  for  this  construction  and  maintenance. 

3.  That  in  view  of  the  purposes  for  which  the  construction  in 
question  was  made,  the  advantages  accruing  to  the  railroads  as  well 
as  the  Government,  the  prospective  profits  to  be  derived  from  in- 
creased business,  and  the  custom  of  railroads,  we  find  that  no  implied 
agreement  on  the  part  of  the  Government  to  pay  for  this  construction 
and  maintenance  arose. 

4.  The  decision  of  the  Transportation  Claims  Board  denying  relief 
is  affirmed. 

Col.  Delafield  and  Mr.  Fowler  concurring. 
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June  26,  1920. 
Case  No.  1734. 

In  re  CLAIX  OF  TOKEEY-EPSTEIH  00. 

1.  EECOMXEKDATIOK. — ^The  reoommendation  of  an  award  of  a  contract  does 

not  constitute  an  agreement  within  the  meaning  of  the  act  of  Xaroh 
2,  1919. 

2.  CLAIX  AND  DECI8I0K.— Claim  under  the  act  of  ICaroh  8»  1919,  for  |18,601 

based  upon  an  alleged  agreement  for  the  manufacture  of  wool  trousers. 
Held,  claimant  is  not  entitled  to  relief. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 


The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $18,601,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

This  case  was  set  for  hearing  before  this  Board  on  January  12, 
1920,  and  postponed  at  the  request  of  the  claimant.  On  April  22, 
1920,  this  Board  wrote  the  claimant  asking  if  it  desired  a  hearing 
and  received  a  reply  from  the  claimant's  attorney  that  he  expected 
to  be  in  Washington  in  two  or  three  weeks.  On  April  29  this  Board 
wrote  the  claimant  requesting  it  to  be  ready  to  present  its  case  at  a 
hearing  if  one  is  found  necessary  and  received  a  reply  from  the 
claimant,  dated  May  1,  1920,  stating  that  it  would  be  difficult  to  ar- 
range a  hearing  at  that  time.  On  May  17  this  Board  again  re- 
quested the  claimant  to  cooperate  with  the  Board  to  obtain  a  disposi- 
tion of  the  case  and  on  June  14  this  Board  telegraphed  the  claimant 
asking  whether  it  desired  a  hearing  or  a  decision  on  the  record.  On 
June  15  the  claimant's  attorney  wrote  stating  that  he  would  send  an 
affidavit  in  a  few  days  and  stating  further — 

"  it  may  be  that  I  shall  decide  to  submit  the  case  to  your  Board  on 
the  papers  of  record." 

On  June  17  this  Board  wrote  the  claimant  that  the  case  would  be 

disposed  of  on  the  record  and  that  any  additional  affidavits  filed 

would  be  considered.    On  June  21  claimant's  attorney  submitted  an 

additional  affidavit  which  he  requested  to  be  considered  with  the 
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other  papers  in  the  case  and  that  he  be  advised  of  the  decision  of  this 
Board.  Owing  to  the  repeated  requests  by  this  Board  and  the  fail- 
ure to  get  any  satisfactory  responses  from  the  claimant,  the  case, 
with  the  apparent  consent  of  the  claimant,  is  decided  upon  the  record 
without  a  hearing. 

It  appears  from  a  letter,  dated  May  1,  1920,  from  Frederick  W. 
Mowatt,  the  claimant's  attorney,  that  the  Torrey-Epstein  Co.  is  out 
of  business  and  made,  in  December,  1919,  an  assignment  to  Mr. 
Mowatt  for  the  benefit  of  its  creditors. 

It  does  not,  therefore,  appear  that  the  proper  party  in  interest  is 
before  this  Board  as  claimant,  but  we  may  pass  this  fact  as  our  de- 
cision will  be  rested  upon  the  merits  of  the  claim. 

2.  The  claimant  was  a  manufacturer  of  wool  garments  and  from 
1917  until  the  signing  of  the  armistice  its  plant  had  been  devoted 
practically  exclusively  to  Government,  work,  subsequent  contracts 
having  been  awarded  as  the  prior  contracts  were  about  to  be  com- 
pleted. From  time  to  time  Government  officials  had  written  the 
claimant  urging  it  to  hasten  production,  and  on  August  16, 1918,  Mr. 
B.  F.  Tully,  of  the  clothing  procurement  section,  office  of  acting 
quartermaster  general.  New  York,  wrote  the  claimant  that  the  new 
method  of  awarding  contracts  required  the  sending  of  the  contracts  to 
Washington  for  approval  by  the  Board  of  Review  and  also  stating 
that  the  Government  was  not  then  awarding  any  contracts  beyond 
November  30, 1918. 

3.  On  November  2,  1918,  Lieut.  Lawrence  S.  Mann,  Q.  M.  C,  as- 
sistant depot  quartermaster,  Boston,  wrote  to  the  claimant  in  part 
as  follows : 

"  This  depot  has  just  received  advice  from  the  office  of  the  quar- 
termaster general,  Isew  York  City,  that  you  have  been  recommended 
for  an  award  on  woolen  trousers,  delivery  to  commence  on  January 
4th." 

This  letter  further  states  that  the  claimant  had  been  delinquent  on 
its  present  contracts  and  it  should  make  every  effort  to  overcome  this 
delinquency  and  that  it  would  be  necessary  for  it  to  start  first  deliv- 
eries against  its  new  contract  on  January  4,  as  the  material  will  be  is- 
sued to  the  contractor  not  later  than  December  1.  It  also  requested 
advice  when  the  claimant  contemplated  completing  its  present  con- 
tracts. 

On  November  4,  1918,  the  claimant  replied  to  the  depot  quarter- 
master, stating  that  it  was  not  delinquent  on  its  present  contracts; 
that  it  expected  to  complete  cutting  on  one  of  its  contracts  at  the  end 
of  the  present  week,  and  to  finish  that  contract  about  December  10. 
and  another  contract  about  December  1.    It  also  stated : 

"  If  you  can  make  shipments  to  us  of  the  cloth  and  the  findings  for 
the  new  contract  before  Saturday,  it  will  enable  us  to  keep  right  on 
cutting  and  keep  our  organization  intact." 
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4.  It  appears  that  on  October  31, 1918,  the  chief  of  the  clothing  and 
equipage  division,  quartermaster  general's  office,  New  York,  ap- 
proved a  purchase  order  to  the  claimant  of  56,000  wool  trousers  at  72 
cents  each,  deliveries  to  be  made  as  follows : 

Eight  thousand  for  the  week  ending  January  4,  1918,  and  eight 
thousand  thereafter  until  the  said  contract  was  completed  on  Feb. 
ruary  15, 1919. 

This  recommendation  was  never  approved  by  the  Board  of  Review 
in  Washington,  and  it  does  not  appear  from  the  record  that  the 
claimant  ever  received  any  other  notification  from  the  Government 
relative  to  said  award,  other  than  those  above  enumerated,  until 
November  16,  when  it  received  notice  to  suspend  operation  on  all 
Government  contracts. 

There  is  no  evidence  that  the  claimant  was  furnished,  by  the  Gov- 
ernment, with  the  necessary  material  with  which  to  perform  the  con- 
tract, or  that  it  was  directed  to  commence  production,  or  that  it  was 
specifically  directed  to  buy  additional  equipment,  either  to  expedite 
existing  contracts  or  to  perform  future  contracts. 

The  claimant  has  furnished  an  affidavit  supported  by  vouchers, 
showing  the  purchase  of  material  suitable  for  this  contract,  and  for 
machines  and  repairs  to  its  plant,  dating  from  June  21, 1918,  to  No- 
vember 16, 1918.  It  also  submits  an  affidavit  supported  by  a  telegram 
from  "Yates  Inspection,"  dated  September  13,  1918,  urging  it  to 
speed  up  production,  and  a  circular  letter  dated  September  16,  from 
Lieut.  Mann,  urging  it  to  increase  production  up  to  its  maximum 
point.  The  claimant  contends  that  as  its  work  for  the  Government 
has  been  continuous,  it  was  required  to  prepare  in  advance  for  future 
orders  and  it  increased  its  capacity,  assuming  that  it  would  be  reim- 
bursed by  the  Government  in  event  the  work  was  suddenly  stopped. 

DECISION. 

1.  The  claimant  contends  that  it  was  awarded  a  contract  for  56,000 
pair  of  wool  trousers  on  November  2,  1918.  as  evidenced  by  the 
letter  of  that  date  from  the  depot  quartermaster,  Boston.  The 
letter  in  question  is  not  an  award  of  the  contract,  but  merely  states 
that  the  depot  quartermaster,  Boston,  had  been  advised  by  the 
office  of  the  quartermaster  general.  New  York,  that  the  claimant 
had  been  recommended  for  an  award  of  wool  trousers,  delivery  to 
commerce  on  January  4,  1919.  The  contract  was  never  approved 
by  the  Board  of  Review  in  Washington,  and  the  claimant  had 
previously,  on  August  16,  1918,  been  notified  by  the  acting  quarter- 
master general.  New  York,  that  such  approval  was  necessary.  It 
was.  therefore,  not  justified  in  assuming  that  the  recommendation 
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for  award  without  the  approval  of  the  Board  of  Review  constituted 
a  contract.  It  has  been  repeatedly  held  by  this  Board  that  it  does  not 
constitute  a  contract  and  that  it  may  not  be  made  the  basis  for 
expenses  incurred  by  a  contractor  who  does  not  actually  receive  an 
award  of  the  contemplated  contract  prior  to  November  12,  1918. 

2.  Most  of  the  expenses  for  which  the  claimant  now  seeks  reim- 
bursement were  incurred  prior  to  November  2,  1918,  when  it  alleges 
that  it  received  notice  of  the  recommendation  of  the  award  of  the 
proposed  contract.  None  of  these  expenses  can  be  said  to  have 
been  incurred  on  faith  of  the  alleged  contract,  but  they  are  clearly 
expenses  incurred  in  anticipation  of  receiving  future  contracts  which 
the  claimant  was  not  awarded. 

3.  We  are  of  the  opinion  that  the  record  wholly  fails  to  disclose 
-any  grounds  upon  which  the  relief  prayed  for  may  be  granted  and 
for  such  reason  the  relief  prayed  for  is  denied. 

Mr.  McCandless  and  Mr.  Hendon  concurring. 
34113— 21— VOL  6 87 
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Case  No.  2776. 

Jn  re  CLADC  OF  TITKNSB  A  XOOEE  KAKXTPACTUBINO  CO. 

1.  SUPPLEMENTAL  CONTEACT  —  RELEASE  —  AXOKTIZATION.  —  Where 

olaimant'8  oontraot  to  machine  63,300  hubs  for  artillery  wheels  was 
reduced  in  quantity  by  supplemental  agreements  in  which  olaimant 
released  the  United  States  Ctovemment  from  all  liability  under  the 
original  contract,  amortization  of  indirect  materials  on  suspension 
settlement  should  be  based  upon  the  quantities  provided  for  in  the 
supplemental  and  not  the  original  contract. 

2.  CLADC  AND  DECISION.— This  claim  for  |49,618.18  is  an  appeal  from  the 

decision  of  the  Ordnance  Claims  Board  and  arises  under  formally  and 
informally  executed  contracts.    Held,  olaimant  is  not  entitled  to  relief. 

Mr.  Hugh  C.  Smith  writing  the  opinion  of  the  Board. 

PINDINGS  OF  TACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Ordnance  Claims  Board 
on  a  claim  for  $49,518.18  on  formally  and  informally  executed  con- 
tracts under  the  following  circumstances : 

2.  Claimant  had  a  contract  dated  December  17,  1917,  for  the  ma- 
chining of  63,300  hubs  for  56-inch  artillery  wheels  and  wheel  fasten- 
ers, the  Government  to  furnish  the  forgings  in  the  rough.  Deliveries 
were  to  begin  40  days  from  the  date  of  receipt  of  order  and  forgings, 
and  to  continue  at  the  rate  of  2,300  per  week  thereafter  until  the 
entire  number  were  delivered,  final  deliveries  to  be  not  later  than 
June  30,  1918.  The  price  per  set  was  fixed  at  $13.95  and  the  total 
purchase  price  at  $883,035.  It  is  provided  in  the  contract  that  dur- 
ing the  period  of  performance  and  withiii  two  months  after  the  date 
of  the  execution  thereof  the  Government  may  order  additional  arti- 
cles not  to  exceed  20  per  cent  of  the  quantities  contracted  for,  and 
that  "the  United  States  may  accept,  with  the  consent  of  the  con- 
tractor, in  full  satisfaction  of  this  contract  such  lesser  quantities  of 
the  articles  herein  contracted  for  as  the  contracting  officer  may  desig- 
nate." The  contract  is  signed  on  behalf  of  the  Government  "  Samuel 
McRoberts,  Col.  Ord.  Dept.,  N.  A.,  by  Chas.  N.  Black,  Lt.  Col.  Ord. 
Dept.,  U.  S.  N.  A."  This  contract  was  suspended  December  13, 1918, 
after  28,300  hubs  and  wheel  fasteners  had  been  machined. 

3.  The  Government  delayed  furnishing  forgings  beyond  the  time 
originally  contemplated.  The  first  forgings — 6  in  number — were 
delivered  to  claimant  February  10,  1918.  The  next  delivery  was  on 
February  26,  1918,  when  108  forgings  were  delivered.  Claimant 
complained  that  these  forgings  were  of  a  hardness  that  it  had  not 
expected,  and  also  that  they  required  more  machining  than  claimant 
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had  estimated.  Claimant  insisted  that  its  machinery  was  too  light  to 
satisfactorily  machine  such  forgings.  It  delivered  none  of  the 
linished  forgings  prior  to  the  month  of  May  and  only  7  during  that 
moixth« 

4.  The  GoTernment  contended  that  claimant  should  proceed  to 
machine  forgings  of  the  kind  furnished  by  the  Government,  and  that 
the  delay  in  the  performance  of  the  contract  was  due  to  claimant's 
refusal  to  machine  forgings  of  the  kind  furnished. 

o.  Claimant  insisted  that  the  delay  was  because  of  the  Govern- 
ment's failure  to  furnish  forgings  such  as  claimant  might  reasonably 
have  anticipated  the  Government  would  furnish. 

6.  While  this  dispute  continued  claimant's  plant  remained  idle,  or 
nearly  so,  and  the  Government  threatened  cancellation  of  the  con- 
tract. About  April  29,  1918,  claimant's  president,  Mr.  W.  Campbell 
Moore,  advised  the  ordnance  inspector  at  the  plant,  Lieut.  A.  L. 
Norris,  that  it  would  be  satisfactory  for  the  Government  to  cancel 
20,000  hubs  and  fasteners.  This  understanding  was  embodied  in  a 
procurement  order  dated  May  9,  1918,  which  reduced  the  quantity 
of  hubs  and  fasteners  from  63,300  to  43,300.  This  reduction  was 
recommended  by  Maj.  J.  G.  Scrugham,  Ordnance  Department,  by 
letter  dated  May  3,  1918,  because  of  claimant's  inability  '^  to  carry 
on  contract."  The  order  of  May  9  states,  "  Your  acceptance  of  this 
amendment  will  constitute  a  full  release  to  the  United  States  of  all 
claims  and  demands  whatsoever  arising  out  of  this  amendment." 
Claimant  accepted  this  cancellation  by  letter  dated  May  20,  1918. 

7.  Afterwards,  and  on  July  10,  this  number  was  further  reduced  by 
a  formal  supplemental  contract  of  that  date,  signed  on  behalf  of  the 
Government  by  William  Williams,  lieutenant  colonel,  Ordnance  De- 
partment, National  Army,  contracting  officer.  This  supplemental 
contract  provides,  in  part,  as  follows : 

"Article  1.  The  contractor  shall  deliver  and  the  United  States 
shall  accept  in  full  and  complete  satisfaction  of  the  above-mentioned 
contract  the  following-named  quantity  instead  of  that  provided  for 
in  the  original  contract  at  the  price  stated  below  : 

38,300  hubs  for  66"  artillery  wheels  and  wheel  fastenings,  at 
a  price  of  $13.95  per  set 

"Article  2.  No  further  delivery  under  the  above-mentioned  con- 
tract, beyond  delivery  of  the  items  agreed  upon  in  Article  1  hereof, 
shall  be  required  of  the  contractor,  and  no  payments  other  than  for 
the  items  so  delivered  shall  be  required  of  the  United  States.  The 
United  States  is  hereby  released  from  any  and  all  claims  and  demands 
whatsoever  arising  out  of  this  partial  cancellation  of  the  contract  of 
December  17, 1917,  as  amended  by  procurement  order  of  May  9, 1918. 

"Article  3.  Except  as  hereinbefore  modified,  all  the  terms  and  con- 
ditions of  the  contract  of  December  17, 1917,  as  amended  bv  procure- 
ment order  of  May  9, 1918,  shall  remain  in  full  force  and  effect." 

8.  Mr.  W.  Campbell  Moore,  claimant's  president,  testified  that  this 
reduction  in  the  number  of  articles  to  be  furnished  was  with  the 
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understanding  that  he  would  be  given  orders  for  20,000  additional 
articles  if  the  war  continued  long  enough  so  that  the  Government 
would  require  this  additional  number. 

9.  An  additional  order  for  10,000  hubs  was  given  by  letter  from  the 
Ordnance  Department  to  claimant,  dated  October  18,  1918.  By 
letter  from  the  Artillery  Section,  Procurement  Division,  Ordnance 
Department,  signed  by  Capt.  E.  M.  Kerwin,  dated  November  16, 1918, 
claimant  was  notified  to  proceed  no  further  with  the  additional  order 
unless  a  formal  order  was  sent  it.  No  further  order  to  proceed  was 
given.  Claimant  incurred  no  expense  for  "indirect  materials"  in 
connection  with  the  additional  order. 

10.  A  second  formally  executed  supplemental  contract  dated  No- 
vember 21,  1918,  was  entered  into,  in  which  reference  is  made  to  the 
previous  contracts.  This  contract  provides  for  a  decrease  in  the  price 
•of  25,003  hubs,  in  consideration  of  the  Government  permitting  their 
manufacture  from  malleable  iron  hub  caps  instead  of  malleable  steel 
caps,  the  unit  price  per  set  being  reduced  from  $13.95  to  $13.79  for^ 
the  number  to  be  manufactured  of  malleable  iron. 

11.  On  January  24,  1919,  a  third  supplemental  contract  was  en- 
tered into  for  painting  19,800  hubs  with  a  coat  of  red  paint.  Claim- 
ant was  by  this  contract  also  required  to  do  certain  experimental 
work  in  connection  with  changing  the  56-inch  standard  artillery 
wheel  hubs  into  the  special  56-inch  escort  wheel  hubs  with  9i-inch 
flange,  the  price  for  the  experimental  work  being  fixed  at  $11.60  and 
for  the  painting  at  10  cents  per  hub.  This  contract  refers  to  the 
previous  contracts,  but  makes  no  reference  to  the  additional  order 
for  10,000  hubs.  The  effect  of  the  recitals  in  this  contract  is  to  show 
the  existence  at  that  time  of  a  contract  for  the  manufacture  of  38,300 
hubs. 

12.  The  Detroit  District  Claims  Board  made  an  award  October  28, 
1919,  making  the  following  allowance  to  claimant  : 

(1)  Unworked  direct  materials $14,057.72 

(2)  Indirect  materials 30,618.90 

(3)  Worked  direct  materials 1,421.70 

<4)  Direct  labor  and  overhead 3,496.81 

(5)  Commitments  for  material  or  services 

(6)  Claims  for  other  compensation 91,675.21 

(a)  Extra  work $17,025.66 

(6)  Nondelivery 32,492.52 

(c)  Excess  deterioration 42,157.08 

the  total  award  being  $141,269.84.  An  item  award  of  $91,761.66  was 
made,  which  latter  amount  has  been  paid  to  claimant,  leaving  a  bal- 
ance due  claimant,  according  to  such  award,  of  $49,518.18. 

13.  On  April  13, 1920,  the  Ordnance  Claims  Board,  after  consider- 
ing the  claim,  reduced  the  item  for  ^^  indirect  materials,''  allowed  by 
the  Detroit  District  Claims  Board,  from  $30,618.90  to  $19;364.08.  The 
only  matter  in  dispute  before  the  Board  of  Contract  Adjustment  is  as 
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to  the  correctness  of  the  action  of  the  Ordnance  Claims  Board  in 
making  such  reduction. 

14.  The  item  "  indirect  materials  "  is  made  up  entirely  of  tools, 
jigs,  and  fixtures  of  a  permanent  nature,  and  not  such  as  were  or 
would  be  consumed  in  the  process  of  manufacture.  These  tools,  jigs, 
and  fixtures  were  taken  over  by  the  Ordnance  Department  upon  pay- 
ment by  the  Government  to  claimant  of  the  item  award  allowed  by 
the  Detroit  District  Claims  Board,  and  are  now  in  possession  of  the 
Government. 

15.  The  real  matter  in  issue  here  is  whether  the  cost  of  these 
"  indirect  materials,"  which  claimant's  president  testified  were  pur- 
chased for  the  purpose  of  executing  the  original  contract  for  63,300 
hubs,  should  be  amortized  on  the  basis  of  a  contract  for  38,300  hubs, 
as  allowed  by  the  Ordnance  Claims  Board ;  or  on  the  basis  of  48,300 
hubs,  as  allowed  by  the  Detroit  District  Claims  Board. 

16.  Claimant's  president  testified  that  none  of  the  "indirect  ma- 
terials "  was  purchased  on  the  faith  of  the  additional  order  for  10,000 
hubs,  and  that  no  expense  applicable  to  the  additional  order  was 
incurred  upon  tools,  jigs,  and  fixtures,  but  that  all  of  the  expense  of 
such  tools,  jigs,  and  fixtures  was  incurred  on  the  faith  of  the  original 
contract  for  63,300  hubs,  and  had  all  been  incurred  prior  to  the  execu- 
tion of  the  supplemental  contract  of  July  10,  1918. 

DECISION. 

1.  It  is  clear  from  the  testimony  that  none  of  the  expense  involved 
in  the  items  in  dispute  was  incurred  upon  the  faith  of  the  order  for 
the  additional  10,000  hubs  and  wheel  fasteners.  It  is  equally  well 
established  that  all  of  the  expense  relative  to  such  item  was  incurred 
under  the  original  contract  for  the  machining  of  63,3(X)  hubs  and 
wheel  fasteners. 

2.  In  the  procurement  order  of  May  9,  1918,  claimant  waived  any 
demand  or  claim  against  tlie  Government  on  account  of  the  reduction 
of  the  order  from  63,300  to  43,300.  This  partial  cancellation  was  by 
mutual  agreement  with  a  representative  of  the  Ordnance  Department 
and  accepted  by  claimant  in  writing. 

3.  By  signing  the  supplemental  contract  of  July  10, 1918,  claimant 
waived  any  right  it  may  have  had  to  insist  upon  the  amortization  of 
the  cost  of  the  "  indirect  materials  "  upon  any  basis  other  than  a  con- 
tract for  38,300  hubs  and  wheel  fasteners.  This  supplemental  con- 
tract was  the  result  of  negotiations  following  a  dispute  as  to  whether 
the  Government  or  claimant  was  responsible  for  the  delay  in  the 
performance  of  the  contract  and  at  a  time  when  the  cancellation  of 
claimant's  contract,  because  of  its  alleged  default,  was  impending. 

4.  The  supplemental  contract  of  July  10,  1918,  may  be  construed 
as  a  more  formal  ratification  of  the  waiver  contained  in  the  procure- 
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ment  order  and  as  an  additional  waiver  on  account  of  the  further 
reduction  of  the  number  of  articles  to  38,300,  and  it  is  broad  enough 
to  include  both. 

5.  The  procurement  order  and  the  supplemental  contract  are  so 
clear  in  their  terms  that  there  was  no  chance  for  claimant  to  be 
misled  as  to  their  legal  effect,  and  especially  is  this  true  in  view  of 
the  fact  that  negotiations  looking  to  the  cancellation,  or  at  least  a 
partial  cancellation,  of  the  contract  had  been  pending  for  some  time. 
If  any  portion  of  the  expense  item  here  in  dispute  had  been  incurred 
by  claimant  subsequent  to  July  10,  1918,  on  the  faith  of  the  order 
for  the  additional  10,000  articles,  such  portion  might  properly  be 
a  part  of  the  expense  of  "  indirect  materials,"  which  should  be  amor- 
tized ;  but  since  claimant  voluntarily  consented  to  the  reduction  in  the 
order,  it  must  be  held  that  the  terms  of  waiver  contained  in  the 
procurement  order  and  the  supplemental  contract  preclude  this  Board 
from  recommending  amortization  of  th'fe  expense  of  "indirect  ma- 
terials "  upon  any  basis  other  than  a  contract  for  38,300. 

6.  Claimant's  president  testified  that  it  was  the  understanding  that  ^ 
if  the  war  continued  long  enough  he  was  to  have  other  orders  to 
cover  the  number  of  articles  canceled ;  but  even  granting  that  such 
was  the  understanding,  it  can  not  aid  claimant,  for  in  signing  the 
waiver  he  simply  took  a  business  chance  and  lost  because  of  the 
early  cessation  of  hostilities. 

7.  It  may  well  be  doubted  whether  under  the  terms  of  the  supple- 
mental contract  of  July  10,  1918,  strictly  construed,  claimant  is  en- 
titled to  have  the  cost  of  the  tools  procured  for  the  manufacture  of 
63,300  hubs  amortized,  or  whether  the  amount  to  be  amortized  should 
not  be  limited  to  the  cost  of  the  tools  necessary  for  the  manufacture 
of  only  38,300  hubs.  However,  since  these  tools,  jigs,  and  fixtures 
have  been  taken  over  by  the  Government  on  the  theory  that  claimant 
was  entitled  to  have  the  cost  of  all  the  "  indirect  materials  "  pur- 
chased for  use  in  the  manufacture  of  the  original  number  of  hubs 
amortized,  the  consideration  of  this  case  is  limited  only  to  the  ques- 
tion as  to  whether  or  not  the  cost  of  the  tools  taken  over  by  the 
Government  should  be  amortized  on  the  basis  of  48,300  hubs  or  on  the 
basis  of  38,300. 

8.  It  is,  therefore,  the  opinion  of  this  Board  that  claimant  is  en- 
titled, as  held  by  the  Ordnance  Claims  Board,  only  to  an  amortiza- 
tion of  the  cost  of  the  "indirect  materials"  upon  the  basis  of  a 
contract  for  38,300  hubs  and  wheel  fasteners. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  de- 
cision to  the  Ordnance  Claims  Board  for  appropriate  action. 
Col.  Delafield  and  Mr.  Reilly  concurring. 
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JuOT  29, 1920. 
Case  No.  2737. 

In  re  CLAZX  OF  YOTTRQ  HE8TEB. 

1.  TIME  UMST  FOB  FHINO  CLAIK.— The  Board  of  Contract  AdJiiBtment  will 
not  ooBBlder  a  claim  arlslnir  nnder  the  act  of  Xarch  2,  1919,  that  was 
not  filed  within  the  time  limit  for  minir  claims  at  prescrlhed  by  the 
act,  to  wit,  on  or  before  Jnne  30,  1919. 

9.  CLAZX  AHD  DECISION. — This  claim  for  $114  arises  under  the  act  of  March 
2,  1919,  on  an  alleged  Implied  agreement.  Held,  the  Board  of  Con- 
tract Adjustment  has  no  Jurisdiction. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2, 1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  the  provisions  of  Supply  Circular 
No.  17,  Purchase,  Storage,  and  Traffic  Division,  dated  March  26, 
1919,  for  $114,  by  reason  of  an  agreement  alleged  to  have  been  entered 
into  between  claimant  and  the  United  States. 

2.  Claimant  alleges  that  on  June  10,  1918,  he  delivered  to  H.  P. 
Eoddie  &  Co.,  of  Brady,  Tex.,  agent  of  Chas.  J.  Webb  &  Co.,  of 
Philadelphia,  Pa.,  552  pounds  of  wool ;  that  this  wool  was  shipped  for 
Government  use  in  accordance  with  the  terms  of  the  Government 
regulations  for  handling  the  wool  clip  of  1918,  as  established  by  the 
Wool  Division,  War  Industries  Board,  May  21, 1918 ;  that  under  these 
regulations  claimant  should  have  received  at  least  80  cents  per  pound 
in  the  grease,  which  would  have  amounted  to  $441.60,  but  that,  by  rea- 
son of  improper  grading,  he  received  only  $327.60,  there  being  due 
him  the  sum  of  $114. 

3.  In  reply  to  an  inquiry  from  the  Board  of  Contract  Adjustment, 
claimant  submitted  an  affidavit  on  June  14, 1920,  in  which  he  showed 
that  this  claim  was  not  presented  to  any  department,  official,  or  agent 
of  the  Government  prior  to  May  25, 1920. 

DECISION. 

1.  The  act  of  March  2, 1919,  entitled  "An  act  to  provide  relief  in 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and  for 
other  purposes,"  authorizes  the  Secretary  of  War  to  adjust,  pay,  or 
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discharge  certain    informal    agreements    entered    into    during   the 
emergency  and  prior  to  November  12, 1918. 

2.  This  law  was  enacted  in  order  to  enable  the  War  Department  to 
adjust  agreements  which  had  not  been  reduced  to  writing  in  ac- 
cordance with  existing  statutes.  The  Secretary  of  War  had  no  au- 
thority to  adjust  such  agreements  until  the  act  of  March  2,  1919, 
became  a  law.  In  granting  the  Secretary  of  War  this  special  au- 
thority to  adjust  informal  agreements,  Congress  thought  it  best  to 
place  a  time  limit  on  the  period  during  which  such  claims  might  be 
presented,  and  therefore  inserted  a  provision  in  the  act  reading  as 
follows : 

"  Provided  further^  That  this  act  shall  not  authorize  payment  to  be 
made  of  any  claim  not  presented  before  June  thirtieth,  nineteen  hun- 
dred and  nineteen." 

3.  The  provision  fixing  the  last  day  upon  which  claims  can  be 
presented  is  plain  and  definite.  Claims  arising  under  this  act,  pre- 
sented after  June  30,  1919,  can  not  be  considered  by  the  Secretary 
of  War,  nor  by  the  Board  of  Contract  Adjustment,  which  in  such 
cases  is  the  agent  of  the  Secretary  of  War.  This  Board  is  authorized 
to  adjust  such  claims  in  accordance  with  the  terms  of  the  act  of 
March  2,  1919,  and,  in  so  doing,  must  comply  strictly  with  every 
pro-vision  of  the  act.  It  is  not  possible  for  this  Board  to  comply  with 
only  part  of  the  act  and  to  ignore  the  balance  of  its  requirements. 
Therefore  we  must  give  as  much  consideration  to  the  provision  fix- 
ing a  final  presentation  date  as  to  the  other  portions  of  the  act,  and 
can  not  take  jurisdiction  of  a  claim  which  was  not  presented  before 
June  30,  1919.  (McDonald  &  Co.,  case  No.  1655,  Vol.  II,  these  de- 
cisions, p.  442 ;  Schultz  &  Hirsch,  case  No.  2170,  Vol.  II,  these  deci- 
sions, p.  763). 

4.  Claimant  having  failed  to  present  this  claim  before  June  30, 
1919  (and  for  nearly  a  year  thereafter),  it  is  clear  that  the  claim 
can  not  be  considered  and  that  this  Board  is  without  power  or  au- 
thority to  entertain  same. 

Col.  Delafield  and  Mr.  Eason  concurring. 
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June  29,  1920. 
Cases  Nos.  2763  and  2770. 

In  re  CLAIMS  OF  H&KEY  XHOZ  AND  0.  0.  McWILLIAKS. 

1.  TIME  LIMJT  FOB   FIUNO  CLAIM.— The   Board   of   Contract   Adjustment 

will  not  consider  a  claim  arising  under  the  act  of  March  2,  1919,  that 
was  not  filed  within,  the  time  limit  for  filing  claims  as  prescribed  by 
the  act,  to  wit,  on  or  before  Jnne  30,  1919. 

2.  CLAIM  ANB  BECISIOH. — These  claims  arise  nnder  the  act  of  March  2, 

1919,  consisting  of  two  separate  items,  aggregating  $839.19,  based  upon 
alleged  implied  agreement.  Held,  Board  of  Contract  Adjustment  hai^ 
no  Jurisdiction. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  These  claims  arise  under  the  act  of  March  2,  1919.  Kach 
claimant  has  filed  a  statement  of  claim,  Form  B,  under  the  pro- 
visions of  Supply  Circular  No.  17,  Purchase,  Storage  and  Traffic 
Division,  dated  March  26,  1919,  the  claim  of  Henry  Knox  being  for 
$522.65  and  the  claim  of  O.  O.  McWilliams  amounting  to  $316.64, 
by  reason  of  agreements  alleged  to  have  been  entered  into  between 
claimants  and  the  United  States. 

2.  The  two  statements  of  claims  are  similar,  Henry  Knox  alleges 
that  on  June  1,  1918,  he  sold  5,031  pounds  of  wool  in  the  grease  to 
S.  D.  Kanier,  of  Llano,  Tex.,  for  shipment  to  Farnsworth,  Steven- 
son &  Co.,  Boston,  Mass.,  for  which  he  was  to  receive  payment  in 
accordance  with  the  terms  of  the  Government  regulations  for 
handling  the  wool  clip  of  1918  as  established  by  the  Wool  Division, 
War  Industries  Board,  May  18,  1918;  that  under  these  regulations 
he  should  have  received  60  cents  per  pound,  which  would  have 
amoimted  to  $3,018.60,  whereas  he  received  only  $2,496.05,  leaving  a 
balance  due  him  of  $522.55.  O.  O.  McWilliams  states  that  he  sold 
3,958  pounds  of  wool  to  Caldwell  Palmer,  of  San  Antonio,  Tex.,  for 
shipment  to  Jeremiah  Williams  &  Co.,  Boston,  Mass.,  and  that  there 
was  paid  him  $2,058.16,  whereas,  under  the  Government  regulations, 
he  should  have  received  $2,374.80. 

3.  Each  claimant  has  forwarded  to  this  Board  an  affidavit  show- 
ing that  his  claim  was  first  presented  to  the  Government  in  May,  1920. 
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DECISION. 

1.  The  act  of  March  2,  1919,  entitled  "An  act  to  provide  relief  in 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and  for 
other  purposes,"  authorizes  the  Secretary  of  War  to  adjust,  pay,  or 
discharge  certain  informal  agreements  entered  into  during  the  emer- 
gency and  prior  to  November  12, 1918. 

2.  This  law  was  enacted  in  order  to  enable  the  War  Department 
to  adjust  agreements  which  had  not  been  reduced  to  writing  in 
accordance  with  existing  statutes.  The  Secretary  of  War  had  no 
authority  to  adjust  such  agreements  until  the  act  of  Match  2,  1919, 
became  a  law.  In  granting  the  Secretary  of  War  this  special  author- 
ity to  adjust  informal  agreements  Congress  thought  it  best  to  place 
a  time  limit  on  the  period  during  which  such  claims  might  be  pre- 
sented, and  therefore  inserted  a  provision  in  the  act  reading  as 
follows  : 

^'Provided  further^  That  this  act  shall  not  authorize  payment  to 
be  made  of  any  claim  not  presented  before  June  thirtieth,  nineteen 
hundred  and  nineteen." 

3.  The  provision  fixing  the  last  day  upon  which  claim  can  be 
presented  is  plain  and  definite.  Claims  arising  under  this  act  pre- 
sented after  June  30, 1919,  can  not  be  considered  by  the  Secretary  of 
War  nor  by  the  Board  of  Contract  Adjustment,  which  is  in  such 
cases  the  agent  of  the  Secretary  of  War.  This  Board  is  authorized 
to  adjust  such  claims  in  accordance  with  the  terms  of  the  act  of 
March  2,  1919^  and  in  so  doing  must  comply  strictly  with  every  pro- 
vision of  the  act.  It  is  not  possible  for  this  Board  to  comply  with 
only  part  of  the  act  and  to  ignore  the  balance  of  its  requirements. 
Therefore  we  must  give  as  much  consideration  to  the  provision  fixing 
a  final  presentation  date  as  to  the  other  portions  of  the  act,  and  can 
not  take  jurisdiction  of  a  claim  which  was  not  presented  before  June 
30,  1919.  (McDonald  &  Co.,  case  Xo.  1655,  Vol.  II,  these  decisions, 
p.  442;  Schultz  &  Hirsch,  case  No.  2170,  Vol.  II,  these  decisions, 
p.  763.) 

4.  Claimants  having  failed  to  present  these  claims  before  June  30, 
1919  (and  for  nearly  a  year  thereafter),  it  is  clear  that  the  claims  can 
not  be  considered  and  that  this  Board  is  without  power  or  authority 
to  entertain  same. 

Col.  Delafield  and  Mr.  Eason  concurring. 
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June  30, 1920. 
Cases  Nos.  2738,  2789,  2795,  2796,  and  2803. 

In  re  CLAI1C8  07  C.  C.  WILKIKS,  DAY  CAOS,  J.  C.  BTTKaA&BNBB,  J.  E.  ft 
THEO.  LYCKHAN,  ANB  LEOHABB  ft  SKITH. 

1.  JITBISDICTIOH. — The  Secretary  of  War  has  no  Jurisdiction  of  a  claim  under 

the  act  of  March  2,  1919,  presented  after  the  expiration  of  the  period 
prescribed  in  that  act  for  the  fllinir  of  snoh  claims. 

2.  CIAIK  ANB  BBCISIOK. — These  five  (8)  claims  for  varying  amounts  are  for 

losses  suffered  by  claimants  due  to  alleged  improper  grading  of  their 
1918  wool  clip.    Held,  no  Jnrisdlction. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

FINDINGS  OP  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  These  claims  arise  under  the  act  of  March  2, 1919.  Each  claim- 
ant has  filed  a  statement  of  claim,  Form  B,  under  the  provisions  of 
Supply  Circular  No.  17,  Purchase,  Storage,  and  Traffic  Division, 
dated  March  26, 1919,  for  an  amount  alleged  to  be  due  on  delivery  of 
wool  by  reason  of  an  agreement  alleged  to  have  been  entered  into 
between  claimants  and  the  United  States. 

2.  It  is  alleged  that  the  wool  of  each  claimant  was  delivered  to  a 
wool  dealer  or  commission  merchant  in  the  year  1918  in  accordance 
with  the  terms  of  the  Government  regulations  for  handling  the  wool 
clip  of  1918,  as  established  by  the  Wool  Division,  War  Industries 
Board,  May  21, 1918;  that  this  wool  was  delivered  for  the  use  of  the 
Government;  that  claimants  have  not  been  paid  the  prices  that 
should  have  been  determined  by  the  Government  regulations;  and 
that  there  is  due  them,  by  reason  of  improper  grading,  the  following 
sums: 

C.  C.  Wilklns $812.43 

Day  Cage 2, 183.  36 

J.  C.  Bumgardner 255.10 

J.  E.  &  Theo.  I.yckman 706.  08 

Leonard  &  Smith 253.97 

3.  Claimants  have  furnished  the  Board  of  Contract  Adjustment 
with  statements  showing  that  these  claims  were  not  presented  to  any 
department,  official,  or  agent  of  the  Government  prior  to  the  spring 
of  1920. 
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DECISION. 

1.  The  act  of  March  2,  1919,  entitled  "An  act  to  provide  relief  in 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and  for 
other  purposes,"  authorizes  the  Secretary  of  War  to  adjust,  pay,  or 
discharge  certain  informal  agreements  entered  into  during  the  emer- 
gency and  prior  to  November  12, 1918. 

2.  This  law  was  enacted  in  order  to  enable  the  War  Department  to  ad- 
just agreements,  which  had  not  been  reduced  to  writing  in  accordance 
with  existing  statutes.  The  'Secretary  of  War  had  no  authority  to  ad- 
just such  agreements  until  the  act  of  March  2,  1919,  became  a  law* 
In  granting  the  Secretary  of  War  this  special  authority  to  adjust 
informal  agreement.  Congress  thought  it  best  to  place  a  time  limit  on 
the  period  during  which  such  claims  might  be  presented,  and  there- 
fore inserted  a  provision  in  the  act  reading  as  follows : 

"  Provided  further^  That  this  act  shall  not  authorize  payment  to  be 
made  of  any  claim  not  presented  before  June  thirtieth,  nineteen  hun- 
dred and  nineteen." 

3.  The  provision  fixing  the  last  day  upon  which  claims  can  be  pre- 
sented is  plain  and  definite.  Claims  arising  under  this  act,  presented 
after  June  30,  1919,  can  not  be  considered  by  the  Secretary  of  War 
nor  by  the  Board  of  Contract  Adjustment,  which  is  in  such  cases  the 
agent  of  the  Secretary  of  War.  This  Board  is  authorized  to  adjust 
such  claims  in  accordance  with  the  terms  of  the  act  of  March  2,  1919, 
and  in  so  doing  must  comply  strictly  with  every  provision  of  the  act. 
It  is  not  possible  for  this  Board  to  comply  with  only  part  of  the  act 
and  to  ignore  the  balance  of  its  requirements.  Therefore  we  must  give 
as  much  consideration  to  the  provision  fixing  a  final  presentation  date 
as  to  the  other  portions  of  the  act,  and  can  not  take  jurisdiction  of  a 
claim  which  was  not  presented  before  June  30,  1919.  (McDonald  & 
Co.,  case  No.  1656,  Vol.  II,  these  decisions,  p.  442 ;  Schultz  &  Hirsch, 
case  No.  2170,  Vol.  II,  these  decisions,  p.  763.) 

4.  Claimants  having  failed  to  present  these  claims  before  June 
30, 1919  (and  for  nearly  a  year  thereafter) ,  it  is  clear  that  the  claims 
can  not  be  considered  and  that  this  Board  is  without  power  or  au- 
thority to  entertain  same. 

C!ol.  Delafield  and  Mr.  Eason  concurring. 
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June  30, 1920. 
Case  No.  Sales  BCA-17. 

In  re  CLAIM  OF  AERONAUTICAL  EaVIFMBNT  (INC.). 

1.  JTFEISBICTION. — The  Secretary  of  War  has  no  authority  to  adjust  a  claim 

under  an  Informal  contract  not  comlnir  within  the  provisions  of  the 
act  of  March  2,  1919. 

2.  CLAIM  AND  DECISION. — Claim  under  O.  0.  103»  for  return  of  a  deposit  of 

^42,025.    Held,  no  Jurisdiction. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

This  is  a  claim  under  G.  0. 103  to  adjust  a  dispute  under  the  terms 
of  a  contract  between  the  claimant,  the  Aeronautical  Equipment 
(Inc.),  and  the  Salvage  Board,  Ordnance  Department,  by  the  terms 
of  which  the  Government  sold  certain  brass  rods. 

A  hearing  has  been  had  upon  this  claim. 

FINDINGS  or  FACT. 

1.  On  November  17, 1919,  at  the  office  of  the  Salvage  Board,  Ord- 
nance Department,  Washington,  D.  C,  an  auction  sale  was  held  at 
which  claimant  was  the  highest  bidder,  $0.1681  per  pound  being 
offered  by  claimant  for  all  the  brass  rods,  5,000,000  pounds,  more  or 
less,  of  "  1  inch  and  under  in  diameter  and  in  mill  lengths,  approxi- 
mately 50*;?  in  standard  sizes." 

2.  On  November  22,  1919,  claimant  wrote  to  the  Salvage  Board, 
Ordnance  Department,  a  letter  which  embodied  the  agreement  of  said 
Salvage  Board  regarding  the  sale  of  these  brass  rods,  which  letter  was 
in  part  as  follows : 

"We,  the  Aeronautical  Equipment  (Inc.),  of  the  above  address, 
agree  to  purchase  five  (5,000,000)  million  pounds,  more  or  less,  oi 
brass  rod,  with  the  following  approximate  dimensions : 

1"  and  under  in  diameter  and  in  mill  lengths,  approximately 
fifty  per  cent  (50%)  in  standard  sizes. 
located  throughout  the  United  States,  at  a  price  of  sixteen  dollars  and 
eighty-one  cents  ($16,81)  per  hundred  pounds  f.  o.  b.  cars  at  point  of 
present  location. 

*' We  hand  you  our  certified  check  for  5%  of  the  total  sale  price  of 
the  entire  lot  of  material,  said  amount  to  be  $42,085,  and  the  said  sum 
is  to  remain  as  payment  against  the  last  lot  of  iQateriAl  to  be  shipped 
by  the  Government. 
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"  We  agree  to  have  all  of  the  material  removed  from  the  plants  at 
which  it  is  located  (that  is,  5,000,000  lbs.,  more  or  less)  within  90  days 
from  November  22, 1919. 

"  Substantial  compliance  with  this  provision  shall  be  deemed  to 
have  been  made  provided  we  give  you  shipping  instructions  for  the 
entire  quantity  at  least  30  days  before  the  expiration  of  the  said  90 
days. 

"  We  agree  to  pay  for  the  material  shipped  by  certified  check  upon 
receipt  of  your  invoice  accompanied  by  the  railroad  bill  of  lading." 

3.  On  November  22,  1919,  the  Salvage  Board,  Ordnance  Depart- 
ment, accepted  the  terms  in  sdid  letter  in  the  following  language : 

"  Be  advised  that  this  Board  hereby  approves  the  terms  as  set  forth 
in  your  letter." 

4.  On  April  6,  1920,  the  Salvage  Board,  Ordnance  Department, 
canceled  its  contract  with  the  Aeronautical  Equipment  (Inc.)  by 
letter  on  the  grounds  that  the  Aeronautical  Equipment  (Inc.)  had  not 
lived  up  to  the  terms  of  its  agreement. 

5.  This  claim  is  presented  by  claimant  for  the  return  of  the  certified 
check  for  $42,025,  which  was  filed  with  its  letter  presenting  a  bid  for 
the  purchase  of  the  above-mentioned  5,000,000  pounds  of  brass  rods 
which  is  now  being  held  by  the  Government  to  cover  any  damages 
which  it  may  have  suffered  owing  to  the  cancellation  of  the  contract. 

6.  Claimant  is  not  here  seeking  damages  but  is  asking  the  return 
of  this  check  deposited  against  the  last  payment  under  the  terms  of 
the  contract  entered  into  November  22,  1919. 

7.  It  is  alleged  by  claimant  that  they  were  unable  to  comply  with 
the  terms  of  the  contract ;  that  is,  to  give  shipping  directions  for  the 
entire  quantity  at  least  30  days  before  the  expiration  of  the  said  90 
days,  due  to  the  default  on  the  part  of  the  Government. 

8.  The  specific  instances  of  delay  on  the  part  of  the  Gk>vemment 
as  alleged  by  claimant  are : 

"  1.  Default  in  furnishing  inventories  and  many  errors  in  the  in- 
ventories when  finally  furnished. 

"  2.  Incorrect  shipments  on  the  part  of  the  Government,  instances 
being  shipment  of  bronze  instead  of  brass  rods  and  mixing  of  sizes. 

"  3.  Departure  from  the  terms  of  the  contract  relating  to  method 
of  payment. 

"4.  The  Government's  method  of  handling  bills  of  lading  through 
the  Philadelphia  office. 

"  5.  Delays  in  shipping  material  after  receipt  of  orders. 

"  6.  Bequiring  the  contractor  to  pay  costs  of  packing  and  crating." 

9.  The  Government  did  fail  to  deliver  the  material  f .  o.  b.  cars  at 
point  of  present  location.  The  railroad  required  that  the  rods  be 
crated  before  acceptance  and  this  crating  the  Government  declined 
to  do.  Claimant  did  crate  the  rods  and  put  them  in  such  shipping 
condition  as  was  required  by  the  railroad.     The  Government  also 
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failed,  except  in  the  case  of  the  Baltimore  district  office  to  forward 
invoice  accompanied  by  the  railroad  bills  of  lading  before  requiring 
payment.  This  was  acquiesced  in  by  the  claimant  in  that  it  made 
payments  before  the  receipt  of  such  bills  of  lading.  In  each  of  the 
above  two  instances  the  claimant  might  have  alleged  a  breach  and 
refused  to  perform  its  contract,  but  instead  it  continued  to  perform 
under  the  contract. 

10.  It  is  alleged  that  through  these  delays  claimant  was  thrown 
into  bad  repute  amongst  the  trade  and  thus  prevented  from  getting 
orders  which  would  have  resulted  in  shipping  orders  being  given 
to  the  Government  for  the  hauling  of  the  material  bought. 

11.  Col.  Shurtleff,  chairman  of  the  Ordnance  Salvage  Board,  tes- 
tified that  there  were  many  delays  in  shipments  on  the  part  of  the 
Government  and  that  such  delays  were  primarily  due  to  the  fact  that 
there  were  embargoes  either  on  the  origin  or  point  of  shipment  and 
in  other  cases  it  was  attributed  to  the  impossibility  of  getting  cars 
to  actually  load  it  in. 

12.  At  the  expiration  of  time  for  the  performance  of  this  contract, 
on  or  about  February  22,  claimant  had  not  complied  with  the  con- 
tract in  that  claimant  had  not  furnished  the  Government  with  ship- 
ping instructions  for  the  entire  quantity  of  material.  At  a  confer- 
ence in  Washington  during  the  latter  part  of  February  claimant  re- 
quested an  extension  of  time.  This  extension  was  given  by  Col. 
Shurtleff  upon  the  express  agreement  that  claimant  would  furnish 
a  bond,  which  bond  was  never  furnished  by  claimant.  This  matter 
was  held  in  abeyance  until  April  6,  1920,  during  all  of  which  time 
claimant  had  not  complied  with  its  agreement  to  provide  a  bond  for 
the  extension  of  its  contract. 

13.  Col.  Shurtleff  on  April  6  wrote  claimant  as  follows : 

"  You  are  advised  that  the  Ordnance  Salvage  Board  is  to-day  can- 
celling its  contract  with  you  because  you  have  not  in  any  way  lived 
up  to  the  terms  of  the  agreement." 

14.  Upon  receipt  of  this  letter  claimant  asked  that  the  ^42,025 
deposited  as  aforesaid  be  returned,  which  request  was  refused. 
Claimant  now  asks  the  return  of  this  $42,025. 

DECISION. 

1.  It  is  the  opinion  of  this  Board  that  the  Government  has  not 
fully  complied  with  the  terms  of  the  contract,  but  has  failed  to 
deliver  the  material  f .  o.  b.  cars  at  point  of  present  location  and  has 
failed  to  forward  invoice  accompanied  by  the  railroad  bill  of  lading 
before  requiring  payment.  Claimant  waived,  at  least  so  far  as  per- 
formance is  concerned,  such  breach  and  continued  to  perform  under 
the  contract. 
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2.  Claimant  failed  to  comply  with  the  terms  of  the  contract  in  that 
it  failed  to  furnish  shipping  instructions  for  the  total  quantity  of 
material  within  the  time  specified  by  the  contract. 

3.  No  regulations  covering  the  form  of  contract  for  the  sale  of 
surplus  property  have  been  prescribed  by  the  Chief  of  Ordnance, 
pursuant  to  section  6854,  Compiled  Statutes.  This  contract  is  there- 
fore not  a  contract  within  the  exceptions  to  section  3744,  Revised 
Statutes,  but  is  an  informal  contract. 

4.  The  power  of  the  Secretary  of  War  to  settle  contracts  not  com- 
ing within  the  provisions  of  the  act  of  March  2,  1919,  by  agreement 
with  the  contractor  or  to  adjust  disputes  arising  thereunder  rest 
wholly  upon  the  existence  of  the  contract  itself,  and  can  not  be  exer- 
cised where  the  contract  has  been  fully  executed  by  performance,  or 
terminated  by  breach,  cancellation,  or  otherwise. 

5.  It  is  the  opinion  of  this  Board  that  the  function  of  the  Secretary 
of  War  extends  only  to  the  delivery  of  the  subject  matter  of  the  con- 
tract ;  that  the  adjustment  of  the  money  payments  under  the  contract 
is  not  the  function  of  the  Secretary  of  War,  but  pertains  to  the 
powers  of  the  Treasury  Department  or  of  the  courts. 

6.  This  Board  is  therefore  without  the  authority  to  grant  the 
relief  sought  by  claimant.    The  claim  is  accordingly  denied. 

Mr.  McCandless  and  Mr.  Tabb  concurring. 
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June  30,  1920. 
Case  No.  1986. 

In  re  CLAIK  OF  THE  BIOOAX  TXAIISB  COBPOXATION. 

1.  FOXXAI     CONTBACT— €LAI]C     FOB     BZTBA     COST— SITPPLEMSHTAL 

AOBEBXXKT. — Where  olaimant  was  manufacturing  certain  articles 
under  a  formal  contract,  and  amendments  thereto,  at  fixed  prices,  and 
entered  into  a  supplemental  contract  containing  new  provisions  as  to 
delivery  but  not  changing  the  prices  as  fixed  by  such  amendments  tci 
the  contract,  claimant  is  only  entitled  to  receive  the  amount  fixed 
by  its  contract  as  amended.  Having  agreed  to  the  amount  of  com- 
pensation olaimant  is  not  entitled  to  an  additional  amount  claimed  to 
be  due  on  account  of  extra  cost  incurred  in  manufacturing  the  articles. 

2.  CLAIK   AHD    BBCISIOH.— Claim   under   the    act   of   Xaroh    2,    1919,   for 

$13,626.54,  based  upon  an  implied  agreement  contract.  Held,  claimant 
is  not  entitled  to  relief. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACJT. 

This  Board  finds  the  following  to  be  the  facts : 

This  is  a  claim  for  $13,626.54,  and  comes  before  this  Board  oh 
appeal  from  the  Air  Service  Claims  Board  under  the  terms  of  Sup- 
ply Circular  No.  46,  Purchase,  Storage  and  Traffic  Division,  but,  in 
fact,  claim  is  a  Class  B  claim  under  the  provisions  of  Supply  Cir- 
cular No.  17. 

1.  The  Biggam  Trailer  Corporation  was  a  corporation  engaged 
in  the  manufacture  of  trailers  at  Corrona,  Mich.,  and,  under  date  of 
February  4,  1918,  received  procurement  order  No.  90698  for  trailers, 
as  follows : 

Item: 

1.  500  trailers,  one-ton,  two-wheel,  Aviation,  in  accordance  with 
Signal  Corps  specifications  and  Motor  Transix>rtation  Section,  Signal 
Ctorps  drawings  Nos.  A-1  to  A-24,  inclusive,  A-20  and  A-31;  B-1 
to  B-10,  inclusive ;  O-l  to  0-5,  Inclusive,  0-7  and  0-12 ;  D-l,  0-8, 
and  D-12;  F-1  and  F-2;  G-1  to  G-5,  inclusive;  and  G-7  and  G-8 
blue  prints.    Price  per  trailer,  Including  pressed-steel  disc  wheels, 

ridge  pole,  and  bracket,  $420.25 $210,125.00 

Note.— 250  to  be  delivered  in  March,  1918 ;  250  to  be  delivered  in  April,  1918. 

2.  This  was  followed  by  contract  No.  2801  dated  the  8th  day  of 
February,  1918,  which  was  duly  executed  by  the  claimant  and  the 
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United  States  Government,  by  which  contract  order  No.  90598  was 
made  a  part  thereof.  By  letter  dated  March  28, 1918,  from  Edwin  S. 
George,  lieutenant  colonel.  Signal  Corps,  the  foregoing  contract  was 
amended  as  follows : 

"  Your  order  for  five  hundred  (500)  trailers  has  this  day  been 
amended  as  per  specifications  which  will  be  forwarded  to  you  within 
one  week  or  ten  days.  For  your  information,  however,  would  advise 
that  a  new  axle  is  necessary,  also  steel  disc  wheels  fitted  with  solid 
tires,  and  the  body  has  been  changed  to  a  cargo  body,  approximately 
12'  long,  6'  9"  wide  and  2'  side  and  front  and  panels  and  tail  gate. 

'^  In  computing  the  cost,  it  has  been  determined  by  this  department 
and  the  representative  of  Flint  &  Company  that  the  price  should 
be  $428.62.^ 

3.  On  April  25,  1918,  O.  R.  Ewing,  First  Lieutenant,  A.  S.  A., 
Signal  Corps,  forwarded  claimant  a  letter  which  is  apparently  a  veri- 
fication of  the  foregoing  letter  dated  March  28, 1918,  as  follows : 

"  With  reference  to  Signal  Corps  order  No.  90698,  placed  with  you 
on  February  4,  1918,  for  five  hundred  one-ton,  two-wheel  Aviation 
trailers,  you  are  advised  that  same  is  hereby  amended  as  follows : 

(a)  Item: 

1.  500  trailers  1-ton,  2-wheel,  Aviation,  in  accordance  with 
Signal  Corps  specifications  herewith  enclosed  @  $428.62 

Total $214, 310.  CO 

(&)  Delivery  note: 

To  be  delivered  in  equal  quantities  during  the  months  of 
June  and  July,  1918. 

"  It  is  to  be  noted  that  enclosed  specifications  supersede  those  of 
original  order  and  that  the  price  per  trailer  is  increased  accordingly. 
All  changes  of  price  per  trailer,  specifications,  and  deliveries  apply 
to  the  entire  five  hundred  trailers  of  this  order." 

4.  On  June  7,  1918,  M.  J.  Kennedy,  second  lieutenant,  A.  S.  Sig. 
R.  C,  advised  claimant  as  follows : 

"  It  is  advised  that  our  contract  department  has  been  requested  to 
amend  above  order  to  the  extent  of  increasing  the  price  of  the  five 
hundred  (500)  cargo  trailers  covered  by  this  order  from  $4S8,62  each 
to  $436.72  per  trailer,  this  additional  $8.10  to  cover  the  following 
items  which  were  not  included  in  the  original  specifications ; 

Drilling  the  letters  "A.  S."  in  gusset  plate |0. 25 

Additional  wheel  assembly  labor ,  75 

Pressing  on  tires .  oO 

Leg  chains .  60 

Flooring  irons 4. 60 

Metal-bound  tool  box 2.  50 

Total 9. 10 

Allowance  for  reduction  in  cost  of  wheels 1.00 

8.10 

"  Several  of  these  items,  however,  are  incorporated  in  the  specifica- 
tions as  written  to-day.  It  will  hKB  noted  that  two  amendments  to 
specifications  will  have  to  be  made  to  completely  cover  this  additional 
charge,  namely: 


Digitized  by 


Google 


DECISIONS  BOABD  OF  CONTRACT  ADJUSTMENT.  583 

"(a)  Paragraph  20  is  changed  to  read  '1  box  16"  high  x  15" 
wide  X  54"  long,  outside  measurements,  drawing  C-46,  made  of 
13/16"  dressed  long-leaf  pine,  positioned  across  the  drawbar  in  front 
of  body  as  shown  on  assembly  drawing.  This  box  is  metal  bound  and 
braced  and  is  provided  with  hardware  and  means  of  attachment  to 
the  frame,  all  as  shown  and  described  on  above  drawing.' 

"  (&)  There  will  be  added  to  paragraph  21  the  following :  '  By  two 
chains  secured  to  the  frame  as  shown  and  described  on  drawing 
C-45.' 

"  Formal  amendment  to  specifications  and  notification  of  increase 
in  price  will  be  received  by  you  from  our  contract  department  some 
time  within  the  next  week  or  ten  days." 

5.  On  June  11, 1918,  O.  R.  Ewing,  first  lieutenant,  A.  S.  Sig.  R.  C, 
of  contract  department,  verified  the  foregoing  letter  of  June  7,  1918, 
and  notified  claimant  of  the  change  in  price  and  specifications  as 
follows : 

"With  reference  to  Signal  Corps  order  #90598,  placed  with  you 
on  February  4, 1918,  for  500  trailers : 

"  The  following  amendments  of  specifications  are  hereby  made  in 
order  to  completely  cover  an  additional  allowance,  namely : 

"(«)  Paragraph  20  is  changed  to  read  '1  box  16"  High  x  15" 
wide  X  54"  long,  outside  measurements,  drawing  C-46,  made  of 
13/16"  dressed  long-leaf  pine,  positioned  across  the  drawbar  in  front 
of  body  as  shown  on  assembly  drawing.  This  box  is  metal  bound 
and  braced  and  is  provided  with  hardware  and  means  of  attachment 
to  the  frame,  all  as  shown  and  described  on  above  drawing.' 

"(6)  There  will  be  added  to  paragraph  21  the  following:  '  By  two 
chains  secured  to  the  frame  as  shown  and  described  on  drawing 
C-45.' 

"  In  view  of  increased  price  on  500  cargo  trailers  covered  bv  order 
#90698  from  $428.62  to  $436.72  per  trailer,  said  order  is 'hereby 
amended  to  read  as  follows : 

Item: 

1.  500  trailers,  to  be  manufactured  in  accordance  with  speci- 
fications, at  $436.72  ea _-  $218,360.00 

"  This  increases  the  order  in  the  amount  of  $4,050.00,  making  a  new 
total  of  $218,360.00." 

6.  On  November  22,  1918,  O.  R.  Ewing,  captain,  A.  S.  A.  P., 
directed  the  following  letter  to  the  claimant : 

"  With  reference  to  order  No.  90598,  placed  with  your  company  on 
February  4,  1918,  for  500  trailers,  please  be  advised  that  order  is 
hereby  amended  to  include  the  following : 

(a)  Supplying  of  three  (3)   ridge  poles  instead  of  one  (1),  as 
originally  ordered,  at  $3.00  each  for  five  hundred  (500)  trailers $3,000.00 

(b)  Re-forming  of  lunetts  required  by  change  in  design,  98^ 

each,  five  hundred  (500)  trailers 480.00 

(r)  Two  hundred  and  fifty  (250)  crates  at  $75.00  per  crate  (2 
trailers  to  be  included  in  each  crate) 18, 750. 00 

"  It  is  understood  that  instructions  to  discontinue  crating  of  this 
order  have  already  been  given  to  your  company.    Therefore,  item 
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(c).  which  provides  for  these  crating  charges,  will  be  subject  to  fur- 
ther amendments  when  it  is  actually  ascertained  the  amount  of  work 
which  has  been  done  thereunder/' 

7.  Again  on  February  19,  1919,  F.  D.  Schnacke,  captain,  A.  S. 
A.  P.,  forwarded  the  claimant  the  following  letter: 

^  Reference  is  made  to  the  above  order  placed  with  vour  company 
February  4th,  1918,  for  500  trailers. 

^  It  is*  the  understanding  of  this  office  that  you  have  furnished 
extra  work  on  order  :^90598,  and  as  this  extra  work  has  the  approval 
of  this  office,  this  order  is  amended  to  include  the  following  item : 

Item: 

Making  dowels  and   plugging  lashing-hook  holes  in  1^000  rear-end 
boards,  for  the  Job $68.82 

8.  All  of  the  foregoing  letters  were  in  the  nature  of  amendments 
to  the  original  contract  dated  February  8, 1918,  under  which  original 
contract  and  the  letters  hereinbefore  quoted  the  claimant  proceeded 
to  make  up  and  deliver  to  the  Government  500  trailers  for  which 
claimant  has  been  paid  the  sum  of  $240,658.82  in  accordance  with 
the  terms  of  the  original  contract  and  the  amendments  thereto. 

9.  By  formally  executed  supplemental  contract  No.  2801-1,  dated 
the  11th  day  of  October,  1918,  and  described  as  "  First  Supplemental 
Contract,"  the  United  States  agreed  to  accept  from  the  claimant 
160  of  the  said  trailers  which  the  claimant  agreed  to  store,  the  Gov- 
ernment agreeing  in  turn  to  pay  as  follows : 

"Article  II.  The  contractor  agrees  to  furnish  the  Government 
proper  receipts  covering  said  accepted  trailers,  showing  ownership 
thereof  in  the  Government,  and  the  Government  will,  upon  presenta- 
tion of  proper  vouchers,  pay  for  said  accepted  trailers  at  the  rates 
specifieci  in  original  contract,  less  twenty-five  per  cent  (25% )  of  the 
purchase  price  thereof,  which  latter  amount  shall  be  paid  when  the 
trailers  have  been  packed  and  put  on  board  cars  by  the  contractor." 

Article  VI  of  the  said  contract  provided : 

"All  terms  and  provisions  of  said  original  contract,  #2801,  dated 
February  8,  1918,  not  hereby  specifically  modified  or  amended,  shall 
be  and  remain  in  full  force  and  effect." 

10.  This  first  supplemental  contract  was  in  turn  followed  by  sup- 
plemental contract  No.  2801-2,  dated  November  9,  1918,  described 
as  "  Second  Supplemental  Contract,"  whereby  the  Government 
agreed  to  accept  250  trailers  from  the  claimant,  Article  U  thereof 
providing  as  follows: 

"  The  contractor  will  furnish  the  Government  proper  receipts  cov- 
ering said  accepted  trailers,  showing  ownership  thereof  in  the  Gov- 
ernment, and  the  Government  will,  upon  presentation  of  proper 
vouchers,  pay  for  said  accepted  trailers  at  the  rates  specified  in  origi- 
nal contract  No.  2801,  less  twenty  per  cent  (207( )  of  the  purchase 
Erice  thereof,  which  latter  amount  shall  be  paid  when  the  trailers 
ave  been  packed  and  put  on  board  cars  by  the  contractor." 
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Article  VI  thereof  provided : 

"All  terms  and  provisions  of  said  original  contract,  No.  2801, 
dated  February  8, 1918,  and  said  Supplemental  Contract  No.  2801-1 
dated  October  11,  1918,  not  hereby  specifically  modified  or  amended, 
shall  be  and  remain  in  full  force  and  effect." 

11.  Claimant  proceeded  to  complete  the  balance  of  the  trailers,  and 
finally  delivered,  along  in  November,  1918,  the  500  trailers  for  which 
it  had  contracted,  and  received  from  the  Government  the  full  sum 
of  $240,658.82,  the  said  simi  being  in  accordance  with  the  rates  in 
the  said  original  contract  and  the  amendments  thereto,  as  represented 
by  letters  hereinbefore  quoted. 

12.  Claimant  has  had  two  hearings  on  this  matter,  and  at  the  first 
and  second  hearing  withdrew  the  item  for  strips  placed  on  the  body 
of  the  trailer,  and  by  an  affidavit  filed  after  the  last  hearing  has  sum- 
marized his  claim,  showing  the  following  costs  resulting  from  the 
changes  in  the  original  contract : 

7  stake  pockets,  @  35^  each $2.  45 

7  stakes,  @  26^  each 1. 82 

2  corner  irons  on  each  trailer .  43 

66  additional  carriage  bolts,  @  lit .  82 

7  lashing  hooks,  @  13^ .91 

14  extra  bolts  for  lashing  hooks,  @  1^ .  14 

Additional  cost  for  lumber  per  trailer .  85 

Extra  cost  for  wheels  per  trailer 6.  50 

Extra  cost  for  axles  per  trailer 14.  00 

Items  allowed  by  second  amendment  to  contract 8. 10 

Total  extra  costs  per  trailer 36. 02 

13.  And  that  there  has  been  allowed  the  sima  of  $8.37  on  the  first 
amendment  and  on  the  second  amendment  $8.10,  and  that  there  was 
a  saving  on  the  change  of  tires  from  pneumatic  to  solid  of  $1.12  per 
trailer,  thereby  making  a  total  of  $17.59  of  allowances  made  and 
paid  and  saving  effected,  which  leaves  the  sum  of  $18.43  per  trailer 
due  the  claimant  which  has  not  been  paid. 

14.  The  claim  as  originally  filed  was  for  $6.50  per  pair  for  500 
wheels,  or  a  total  of  $3,250,  and  a  loss  of  $16  per  axle,  occasioned 
by  the  change  of  axles  from  1  ton  to  1 J  tons,  or  a  total  of  $8,000 ; 
and  the  further  sum  of  $381.23  being  obsolete  material  left  in  the 
hands  of  the  claimant  due  to  the  change  in  specifications;  and  the 
further  sum  of  $165.31  the  extra  material  occasioned  by  the  change 
of  specifications. 

DECISION. 

1.  This  Board  is  t>f  the  opinion  that  claimant  has  failed  to  pro- 
duce any  evidence  that  would  justify  it  in  granting  claimant  any 
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relief.  The  contract  dated  February  8,  1918,  specifically  provided 
what  articles  claimant  should  manufacture  and  what  amount  he 
would  be  paid.  The  first  amendment  dated  March  28,  1918,  also 
specifically  stated  the  amount  that  should  be  paid  for  the  changes 
therein  referred  to,  which  changes  definitely  mentioned  the  wheels 
and  axles.  This  said  amendment  having  therein  incorporated  this 
pertinent  statement : 

"  In  computing  the  cost  it  has  been  determined  by  this  department 
and  the  representative  of  Flint  &  Company  that  the  price  sliould  be 
$428.62." 

The  evidence  has  disclosed  that  Flint  &  Co.  was  a  representative 
of  claimant,  so  that  at  the  time  that  the  change  of  the  wheels  and  the 
axles  was  agreed  upon  the  increased  price  of  $428.62  was  mutually 
agreed  upon  by  the  representative  of  the  claimant  and  the  United 
States  Government  as  the  compensation  that  should  be  allowed  for 
said  changes  including  wheels  and  axles.  The  amendments  that  fol- 
lowed, dated  April  26,  June  11,  November  22,  and  February  19,  all 
specifically  set  out  the  amounts  that  should  be  paid  to  the  claimant 
on  account  of  the  changes  incorporated  in  the  said  amendments. 
Claimant  never  objected  to  any  of  these  changes  or  to  the  allowance 
made  under  and  by  the  said  amendments  but  proceeded  to  complete 
his  contract  and  at  the  price  agreed  upon  in  the  original  contract  as 
amended  by  the  amendments  heretofore  referred  to.  Not  only  this, 
but  when  claimant  came  to  make  deliveries  to  the  United  States  Gov- 
ernment he  entered  into  sui>plemental  contracts,  the  first  of  which 
was  No.  2801-1,  dated  October  11,  1918.  Article  I,  among  other 
things,  specifically  provided : 

*'Upon  such  inspection  and  acceptance  by  the  Government,  and 
partial  payment  therefor  as  heremafter  provided,  title  to  such 
trailers  as  are  accepted  and  so  paid  for  will  immediately  pass  to  the 
Government." 

Not  only  in  this  article  does  the  claimant  agree  that  title  shall 
be  wholly  in  the  Government,  but  in  Article  V  agreed : 

"  The  contractor  will  give  due  notice  that  all  such  trailers  accepted 
and  partially  paid  for  are  the  property  of  the  Government  and  will 
not  suffer  or  allow  any  lien  or  encumbrance  to  attach  thereto." 

And  in  Article  VI  contractor  further  agrees : 

"All  terms  and  provisions  of  said  original  contract,  #2801,  dated 
February  8,  1918,  not  hereby  specifically  modified  or  amended,  shall 
be  and  remain  in  full  force  and  effect." 

2.  By  contract  No.  2801-2,  dated  the  19th  day  of  November,  the 
contractor  agreed  in  Article  I,  among  other  things : 

"Upon  such  inspection  and  acceptance  by  the  Government  and 
partial  payment  therefor  ns   liereinnfter   provided,  title  to   such 
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trailers  as  are  accepted  and  so  paid  for  will  immediately  pass  to  the 
Govermnent." 

3.  The  provisions  of  Article  V  and  VI  of  the  contract  of  the  19th 
of  November,  1918,  being  practically  the  same  as  those  in  Article 
V  and  VI  of  the  contract  of  October  11. 

4.  These  two  supplemental  contracts  were  executed  for  the  purpose 
of  allowing  the  claimant  to  make  deliveries  to  the  United  States 
Government  before  receipt  of  shipping  orders  and  to  allow  him  to 
collect  on  account  of  the  said  deliveries  certain  sums  of  money.  The 
articles  hereinbefore  quoted  show  it  was  the  intention  of  the  claimant, 
upon  payment  to  it  in  accordance  with  the  terms  of  the  said  sup- 
plemental contract  of  the  sums  therein  described,  to  pass  to  the 
United  States  Government  the  absolute  and  complete  title  to  the 
trailers  so  delivered  and  paid  for  by  the  Government,  and  it  is 
worthy  of  note  that  these  supplemental  contracts  were  executed  and 
signed  by  the  claimant  and  the  United  States  Government  long 
after  the  changes  or  amendments  were  made  to  the  original  contract, 
and  after  the  trailers  had  been  made  up  under  the  said  original  con- 
tract and  the  so-called  amendments  thereto. 

5.  The  effect  of  these  two  contracts  was  to  pass  title  to  the  Govern- 
ment upon  the  payment  of  the  prices  therein  referred  to  (which  were 
the  prices  set  forth  in  the  original  contract  and  the  so-called  amend- 
ments thereto).  These  two  contracts  of  themselves  were  entirely 
sufficient  to  pass  title  to  the  Government  of  all  the  trailers  in  ques- 
tion, and  the  claimant  by  signing  the  same  has  waived  any  and  all 
right  to  any  further  or  additional  payment.  It  is  not  reasonable  to 
presume  that  if  the  claimant  had  had  any  further  or  additional  claim 
against  the  Government  it  would  have  signed  the  two  supplemental 
contracts,  but  it  is  reasonable  to  believe  that  if  the  claimant  had  had 
any  further  or  additional  demands  against  the  Government  it  would 
have  taken  them  up  and  incorporated  them  into  the  two  supple- 
mental contracts  in  question.  If  the  Biggam  Trailer  Corporation 
was  not  satisfied  with  the  terms  set  forth  in  the  amendments  the 
time  to  make  known  that  objection  was  during  the  negotations  or 
the  performance  of  the  contract  and  not  to  wait  until  long  after  the 
contract  had  been  completed  by  performance  and  payment.  The 
mere  fact  that  claimant  might  have  made  more  money  on  its  con- 
tract by  inserting  in  the  various  amendments  a  larger  sum  does  not 
justify  this  Board  in  going  contra  to  the  plain  provisions  of  the  con- 
tract and  the  amendments  thereto.  These  contracts  are  positive  and 
certain  and  there  is  no  ambiguity  that  is  necessary  to  be  explained 
by  oral  testimony. 

6.  In  the  decision  of  this  case  it  is  competent  to  comment  on  the 
acts  of  the  parties  at  and  during  the  time  of  the  entering  into  of  the 
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original  contract  and  the  amendments  thereto  as  well  as  the  action  of 
the  parties  during  the  performance  of  the  contract.  At  no  time  until 
long  after  the  completion  of  the  contract  and  the  payment  to  claim- 
ant of  the  amoimt  set  forth  in  the  original  contract  and  the  amend- 
ments thereto  was  claimant  heard  to  complain.  At  the  time  the 
amendments  were  entered  into  the  contractor  was  represented,  and 
the  first  amendment  specifically  sets  forth  that  the  price  therein 
stated  was  arrived  at  by  agreement  between  its  representatives  and 
the  Government.  At  no  time  do  we  find  the  contractor  objecting  to 
any  amendment  or  to  any  price,  but  we  find  him  completing  his  con- 
tract and  acquiescing  in  the  various  changes  of  specifications  and 
price  without  protest.  This,  to  our  minds,  clearly  indicates  that  the 
amendments  and  the  prices  therein  set  forth  were  entirely  satis- 
factory to  the  claimant  and  repriesented  the  actual  agreement  be- 
tween it  and  the  Government,  and  claimant  is  bound  by  the  same. 

8.  The  Board  in  reaching  its  conclusion  is  not  unmindful  of  the 
affidavits  that  have  been  filed  by  Col.  George  and  Mr.  Biggam,  nor 
has  it  neglected  to  give  due  consideration  to  the  testimony  of  Col. 
George  and  Mr.  Biggam  at  the  first  hearing  of  this  claim,  and  de- 
sires to  specifically  direct  attention  to  the  fact  that  at  no  place  in  either 
the  testimony  of  Col.  George  or  Mr.  Biggam,  or  in  the  affidavits 
filed  by  them,  has  either  one  of  these  gentlemen  stated  that  there  was 
any  promise  made  to  the  Biggam  Corporation  that  it  would  be 
paid  any  additional  or  further  sum  for  any  work  done  by  it,  other 
than  that  set  forth  in  the  contract  and  the  amendments  thereto. 

9.  For  the  foregoing  reasons  all  relief  asked  for  by  the  claimant 
is  denied. 

DISPOSITION. 

A  copy  of  this  decision  will  be  furnished  the  Air  Service  Claims 
Board  for  its  information  and  guidance. 
Mr.  McCandless  and  Maj.  Farr,  concurring. 
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June  30,  1920, 
Case  No.  2731. 

In  re  CLAIM  OF  THE  CBnT&AL  COnST&UCXIOK  CO. 

1.  KEPAIES  NOT  AXTTHOEIZED  BY  COKTEACT.— Where  the  officer  in  charge 
of  construction  nnder  a  Validly  executed  contract  for  a  gas  shell  filling 
plant  directed  the  contractor  to  furnish  labor  and  materials  for  the  re- 
pair of  certain  houses,  not  on  the  Government  reservation,  for  the  ooou- 
pancy  of  Army  officers,  the  contractor  can  not  be  reimbursed  its  costs  so 
incurred,  since  there  was  no  authority  for  ordering  such  work  under  the 
contract. 

8.  ATTOEKETS'  BEES. — Where  a  construction  contract  contains  no  provision 
authorizing  the  employment  of  attorneys  by  the  contractor  at  the  expense 
of  the  Government,  the  contractor  can  not  be  reimbursed  for  payment  of 
such  fees  even  though  the  attorneys'  services  resulted  in  a  saving  of 
money  to  the  Government.  Nor  is  it  the  duty  of  the  Government  to  pay 
attorneys'  charges  which  have  been  Incurred  in  the  defense  of  a  gnround- 
less  suit  against  the  contractor  even  though  the  occasion  for  the  suit 
may  have  been  the  action  of  ag^ents  of  the  Government  In  arresting  a 
certain  person. 

3.  CLAIM  AND  BECISIOK.— Claim  presented  under  G.  0.  108  for  97,586.48,  based 
upon  a  validly  executed  contract  for  the  construction  of  a  gas  shell  filling 
plant  at  Gun  Powder  Neck,  Md.    Held,  claimant  Is  not  entitled  to  recover. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

BINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts  : 

1.  This  claim  is  presented  in  accordance  with  G.  O.  No.  103,  War 
Department,  1918,  and  is  for  $7,586.48,  under  the  following  circum- 
stances : 

2.  The  claimant  is  a  corporation  located  at  Harrisburg,  Pa.  On 
November  23, 1917,  it  entered  into  a  formal  contract  with  the  United 
States  for  the  construction  by  it  of  a  gas  shell  filling  plant  at  Gun 
Powder  Neck  in  Maryland.  The  contract  provided  tliat  the  claimant 
should  receive  its  costs  of  construction  plus  a  profit  of  10  per  cent 
In  August,  1918,  the  claimant  agreed  to  a  modification  of  the  contract 
and  to  accept  for  its  services  the  payment  of  a  fee  of  $260,000. 
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3.  The  claim  consists  of  three  items : 

First.  For  labor  and  materials  furnished  In  connection  with  the 
repair  of  cottages  at  Otter  Point $6,083.83 

Second.  Attorneys'  fees  paid  the  firm  of  Willis  &  Willis,  Baltimore, 
Md.,  for  legal  services  In  connection  with  the  settlement  of  dis- 
putes with  the  Dorsey-MlUer  Co 1.000.00 

Third.  Amount  paid  Willis  &  Willis  of  Baltimore  for  legal  services 
In  connection  with  the  defense  of  a  suit  brought  by  West  against 
the  claimant  on  the  ground  that  tlie  plaintiff  had  been  unlawfully 
arrested  by  Government  officers 505. 65 

4.  Item  i. — ^The  land  which  the  United  States  acquired  consisted 
of  a  peninsula  known  as  Gunpowder  Neck,  with  Chesapeake  Bay 
at  one  end  and  the  tracks  of  the  Pennsylvania  Kailroad  on  the  other, 
and  with  the  Bush  Kiver  on  one  side  and  the  Gunpowder  Kiver  on 
the  other  side.  A  number  of  contractors  were  engaged  in  erecting 
buildings  on  (xovernment  land  and  many  million  dollars  were  ex- 
pended. Lieut.  Joseph  H.  Portugal  was  the  officer  in  charge  of  the 
performance  of  the  claimant's  contract.  At  his  direction  roads  were 
built  and  repaired  by  the  claimant  both  inside  and  outside  of  the 
Government  reservation.  At  his  direction  also  some  of  the  farm- 
houses on  Gunpowder  Neck  were  repaired  by  the  claimant  and  put 
in  condition  for  occupancy.  For  all  work  performed  by  the  claim- 
ant in  connection  with  these  matters  payment  has  been  made. 

It  appears  that  in  February,  1918,  there  were  no  quarters  on  the 
Government  reservation  that  were  suitable  for  the  use  of  officers. 
At  Otter  Point,  distant  about  one-half  mile  from  the  reservation  and 
much  more  conveniently  located  to  the  places  where  construction  was 
going  on  than  any  of  the  farmhouses  on  the  reservation,  were  six 
cottages  belonging  to  a  Mr.  Jones.  Some  kind  of  an  arrangement, 
the  details  of  which  are  not  stated,  was  made  by  Lieut.  Portugal,  or 
under  his  direction,  for  the  use  of  the  six  cottages  at  Otter  Point  by 
officers  of  the  United  States.  Lieut.  Portugal  and  Capt.  Coleman, 
who  was  acting  under  him,  directed  the  claimant  corporation  to  pro- 
cure the  materials  and  furnish  the  labor  necessary  for  putting  the 
cottages  in  repair  suitable  for  their  occupancy  by  United  States  of- 
ficers. The  claimant  supplied  lumber  for  the  repair  of  the  cottages, 
plumbing  for  running  water,  pipe  for  the  disposal  of  sewage,  as  well 
as  paint  and  whatever  else  was  necessary  to  place  the  cottages  in 
good  habitable  condition.  Some  of  the  hardware  and  other  materials 
used  in  the  cottages  was  ordered  by  Lieut.  Portugal  or  Capt.  Cole- 
man in  Baltimore  and  later  paid  for  by  the  claimant  company  as  an 
expenditure  under  the  provisions  of  its  contract.  The  claimant  did 
not  know  that  these  cottages  were  outside  of  the  Government  reser- 
vation or  that  they  belonged  to  a  private  individual,  and  it  furnished 
the  labor  and  materials  at  the  direction  of  Lieut.  Portugal  and  Capt. 
Coleman  in  the  belief  that  in  so  doing  it  was  acting  under  orders  of 
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Oovernment  oflScers  who  wore  charged  with  the  duty  of  supervising 
the  performance  of  the  (iovernment  contract.  Some  of  the  material 
used  in  the  repair  of  the  cottages  had  been  purchased  and  stored  by 
the  claimant  corporation  for  use  in  other  buildings  inside  of  the 
reservation.  It  was  directed  by  Lieut.  Portugal  to  use  this  material 
to  the  amount  of  about  $2,000  in  the  repair  of  the  Otter  Point  cot- 
tages. The  claimant  was  paid  by  the  United  States  the  cost  of  this 
material,  but  later  its  cost  was  deducted  from  the  amount  due  the 
claimant  for  the  reason  that  the  materials  were  used  in  the  repair  of 
buildings  which  did  not  belong  to  the  United  States. 

6;  Item  2, — After  the  claimant  had  been  engaged  for  some  time  in 
the  performance  of  its  contract  of  November  23,  1917,  the  Govern- 
ment decided  to  have  a  dock  erected  on  the  reservation.  It  was 
decided  that  the  dock  should  be  built  by  the  Dorsey-Miller  Co.,  but 
instead  of  the  Government  entering  into  a  contract  directly  with  the 
Dorsey-Miller  Co.  it  was  arranged  that  the  claimant  corporation 
should  enter  into  a  contract  with  the  Dorsey-Miller  Co.  as  its  sub- 
contractor and  should  pay  that  concern  its  costs  plus  10  per  cent 
and  should  receive  reimbursement  from  the  United  States  under  the 
contract  of  November  23,  1917.  The  work  of  the  Dorsey-Miller  Co. 
was  not  satisfactory  to  the  Government  officers,  and  the  claimant 
corporation  was  requested  to  arrange  with  that  concern  for  a  discon- 
tinuance of  its  operations  and  for  the  taking  over  of  its  materials 
and  equipment  and  for  the  completion  of  the  dock  construction  by 
the  claimant  corporation  instead  of  by  the  Dorsey-Miller  Co.  The 
claimant  company  undertook  to  accomplish  this  result  as  requested, 
but  in  making  settlement  with  the  Dorsey-Miller  Co.  the  claimant 
believed  that  that  concern  was  charging  considerably  more  than  it 
was  entitled  to  for  the  amount  of  work  which  it  had  accomplished 
and  for  the  equipment  and  materials  which  it  had  supplied.  The 
Government  auditor  at  the  arsenal  appears  to  have  agreed  with  this 
conclusion.  The  claimant  corporation  engaged  the  firm  of  Willis  & 
Willis,  of  Baltimore,  to  see  if  a  settlement  could  not  be  made  with 
the  Dorsey-Miller  Co.  on  a  basis  much  more  favorable  to  the  (jov- 
emment  than  had  been  proposed.  As  a  result  of  the  efforts  of  Messrs. 
Willis  &  Willis  the  Dorsey-Miller  Co.  agreed  to  accept  in  full  settle- 
ment of  its  claim  a  sum  about  $8,000  less  than  it  had  first  demanded. 
Pajrment  was  made  by  the  United  States  to  the  Dorsey-Miller  Co. 
of  the  amount  that  had  been  agreed  on  in  settlement.  For  legal 
services  in  connection  with  obtaining  this  settlement  Messrs.  Willis 
&  Willis  charged  the  claimant  corporation  the  sum  of  $1,000.  The 
contracting  officer  at  the  arsenal  decided  that  the  charge  for  legal 
services  under  all  the  circumstances  was  a  proper  charge  to  be  made 
against  the  contract,  and  signed  a  voucher  in  the  usual  form  re- 
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quiring  payment  to  be  made  to  the  daimant  of  this  item.  The 
Auditor  for  the  War  Department  has,  however,  refused  to  make 
payment.  The  claimant  contends  that  under  the  provisions  of  its 
contract  with  the  United  States  the  decision  of  the  contracting 
officer  is  final  and  that  the  Auditor  for  the  War  Department  has  no 
legal  right  to  refuse  payment. 

7.  Item  S. — ^The  several  contractors  who  were  engaged  in  con- 
struction work  at  Edgewood  Arsenal  were  often  in  competition  with 
each  other  for  laborers.  An  objectionable  practice  grew  up  of 
laborers  who  had  agreed  to  work  for  one  contractor  being  persuaded 
on  arrival  at  the  arsenal  to  enter  the  employ  of  one  of  the  other 
contractors.  One  of  the  men  who  was  active  in  promoting  this  sort 
of  thing  was  named  West.  The  Government  determined  to  put  a 
stop  to  this  practice.  Officers  under  the  direction  of  the  United 
States  Department  of  Justice  were  sent  to  Edgewood,  and  on  one 
occasion  finding  West  intoxicated  at  the  railroad  station  had  him 
arrested  on  the  charge  of  drunkenness  and  disorderly  conduct. 
Thereafter  West  sued  the  Central  Construction  Co.  for  $10,000  for 
false  arrest.  The  claimant  engaged  Messrs.  Willis  &  Willis  to 
defend  it,  and  they  were  successful  in  having  the  suit  dismissed. 
Their  charge  for  legal  services  in  this  connection  was  $505.65.  A 
voucher  similar  to  that  mentioned  under  item  2  had  been  executed 
at  the  direction  of  the  contracting  officer,  but  payment  has  been 
refused. 

DECISION. 

Item  1. — ^The  claim  comes  before  us  as  for  money  due  for  materials 
furnished  and  labor  performed  under  the  provisions  of  the  contract 
of  November  23,  1917.  We  are  unable  to  find  any  provision  in  that 
contract  which  would  cover  expenditures  on  houses  belonging  to  an 
individual  and  in  which  the  Government  had  no  interest.  It  is  not 
controverted  that  the  claimant  corporation  expended  $6,083.33  in 
the  repair  of  Mr.  Jones's  cottages  at  Otter  Point,  or  that  in  so 
doing  it  was  acting  under  the  direction  of  the  officers  of  the  United 
States  who  were  charged  with  the  duty  of  supervising  the  operations 
of  the  claimant  corporation,  nor  is  it  questioned  that  the  claimant 
corporation  did  this  work  in  good  faith  and  in  the  belief  that  the 
cottages  were  Government  property,  or  that  the  work  done  was 
similar  to  what  was  done  by  the  claimant  on  the  Government  reserva- 
tion at  the  direction  of  Lieut.  Portugal,  for  which  payment  was  made 
without  hesitation. 

Although  the  facts  just  stated  are  conceded,  there  remains  the 
formidable  objection  that  it  was  not  within  the  power  of  Lieut. 
Portugal  and  the  other  officers  of  the  United  States  to  impose  obliga* 
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tions  on  the  Government  by  issuing  orders  for  the  repair  of  houses 
which  did  not  belong  to  the  United  States.  The  power  of  these 
officers  was  limited  to  requiring  the  performance  by  the  claimant  of 
its  undertakings  under  the  contract  of  November  23,  1917.  "That 
contract  does  not  provide  for  reimbursement  to  the  claimant  of 
expenditures  made  by  it  in  making  tenantable  Mr.  Jones's  cottages 
at  Otter  Point.  Lieut.  Portugal's  orders  can  not  enlarge  the  scope 
of  a  formal  contract.  It  follows  that  the  claimant  is  not  entitled 
to  payment  of  the  sum  asked  for  under  item  1. 

If  the  claim  is  considered  as  being  brought  under  the  provisions  of 
the  act  of  March  2,  1919,  there  are  similar  obstacles  which  prevent 
the  granting  of  relief. 

The  officers  who  ordered  the  installation  of  bathtubs,  running 
water,  plumbing,  and  sewer  systems  in  Jones's  cottages  and  directed 
that  they  be  painted  and  renovated  did  not  intend  to  make  an  agree- 
ment with  the  claimant  by  which  the  Government  should  be  under 
obligations  to  pay  over  $6,000. 

They  intended  that  Jones  should  pay  the  claimant  for  its  work 
on  Jones's  cottages.  Jones  was  to  be  reimbursed  out  of  rent  paid 
to  him  by  the  officers.  It  was  at  first  contemplated  that  only  about 
$250  should  be  laid  out  in  the  repair  of  the  cottages,  but  as  has 
happened  in  other  instances,  after  repairs  are  once  begun  one  thing 
leads  to  another,  and  in  the  end  a  large  sum  is  found  to  have  been 
expended. 

If  Lieut.  Portugal  or  Capt.  Coleman  had  intended  to  enter  into  an 
agreement  with  the  Central  Construction  Co.  which  provided  that 
the  Government  expend  over  $6,000  in  the  repair  of  Jones's  cottages, 
there  would  be  no  escape  from  a  determination  that  such  an  agree- 
ment was  beyond  their  power  to  make.  It  would  result  in  Jones 
having  permanent  improvements  made  to  his  cottages  at  Govern- 
ment expense  for  which  he  was  to  pay  nothing,  but,  on  the  contrary, 
by  reason  of  the  improvements  he  was  to  receive  increased  rents. 
The  claimant  believed  that  it  was  doing  work  on  property  that 
belonged  to  the  United  States,  and  until  the  work  was  nearly  fin- 
ished did  not  know  that  the  cottages  belonged  to  Jones  and  were 
outside  the  Government  reservation.  This  demonstrates  the  good 
faith  of  the  claimant,  but  it  also  negatives  the  contention  that  a 
separate  informal  agreement  was  entered  into  for  the  repair  of 
Jones's  cottages. 

Item  2, — ^The  services  of  Messrs.  Willis  &  Willis  in  arranging  for 
a  settlement  of  the  claim  of  the  Dorsey-Miller  Co.,  seem  to  have  been 
beneficial  to  the  Government  and  to  have  resulted  in  the  payment  by 
the  Government  of  a  sum  considerably  less  than  that  at  first  de- 
manded.   It  appears  also  that  the  claimant  in  all  its  dealings  with 


Digitized  by 


Google 


594  DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT. 

the  Dorsey-Miller  Co.  was  acting  in  a  real  sense  as  an  agent  of  the 
United  States^  although  technically  the  Dorsey-Miller  Co.  was  a 
subcontractor  of  the  claimant,  yet  there  is  no  evidence  that  the 
claimant  was  specifically  authorized  to  employ  attorneys  in  the  mat- 
ter of  making  adjustment  of  the  Dorsey-Miller  Co.'s  claims.  Under 
the  terms  of  the  contract  of  November  23,  1917,  we  are  unable  to 
find  a  liability  on  the  part  of  the  United  States  to  this  claimant  for 
the  charges  of  attorneys.  There  is  no  provision  in  the  contract  which 
justifies  the  employment  of  attorneys  at  the  expense  of  the  United 
States,  and  in  the  absence  of  special  authorization  by  the  Govern- 
ment we  are  not  warranted  in  finding  that  the  claimant  is  entitled  to 
reimbursement  for  the  amount  paid  to  its  attorneys  under  the  circum- 
stances stated. 

Item  3. — The  action  of  West  against  the  Central  Construction  Co. 
was  a  groundless  one.  On  the  evidence  before  us,  West  had  no  cause 
of  action  against  the  claimant  corporation.  It  is  not  the  duty  of  the 
United  States  to  pay  attorneys'  charges  which  have  been  incurred  in 
the  defense  of  groundless  suits  against  its  contractors.  It  is  not  ma- 
terial that  the  occasion  for  the  suit  may  have  been  the  action  of  offi- 
cers of  the  United  States. 

For  the  reasons  stated,  it  is  our  opinion  that  reimbursement  should 
not  be  made  to  the  claimant  in  respect  to  any  of  the  three  items  upon 
which  its  claims  is  based. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision  to 
the  Claims  Board,  Construction  Division,  for  appropriate  action. 
Mr.  McCandless  concurring. 
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June  30, 1920. 
Case  No.  456. 

In  re  CLAIM.  OF  CHAI.MEE8  KITITTING  CO.  (BEC0N8IDE&ATI0K). 

1.  ADJirSTXENT  OF  AOBEEXEnT — EELEASE. — Oil  a  olaim  based-  on  an  agree- 

ment to  buy  "  seconds  "  at  a  discount,  such  "  seconds ''  to  apply  on  the 
total  number  of  articles  to  be  manufactured  under  the  contract,  relief 
must  be  denied  where  claimant  has  not  only  released  the  Oovernment 

from  all  claims  under  the  contract  but  has  also  been  compensated  for  the 
small  portion  of  the  contract  which  had  not  been  completed  at  the  time 

of  its  suspension. 

2.  CLAIX  AND  DECISIOIT.— On  April  24,  1920,  this  Board  granted  relief  in  ten 

(10)  claims  presented  by  claimant,  including  this  claim.  It  appears  that 
claimant  had  already  been  granted  relief  and  had  executed  a  release  in 
this  case.  It  is  therefore  held  on  reconsideration  that  claimant  is  not 
entitled  to  relief. 

Mr.  Henry  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  On  April  24, 1920,  this  Board  rendered  a  decision  in  the  cases  of 
Chahners  Knitting  Co.,  Nos.  451  to  460.  It  was  then  held  that  in 
connection  with  the  10  diiferent  contracts  with  claimant  for  the 
manufacture  of  army  underwear  there  were  oral  agreements  under 
which  "  seconds  "  were  to  be  received  by  the  Government  at  a  dis- 
count of  25  per  cent  on  the  heavyweight  goods  and  15  per  cent  on 
the  lightweight  goods.  Ten  separate  certificates  "  C "  and  docu- 
ments for  such  agreements  were  issued. 

2.  By  indorsement  of  June  23,  1920,  the  Claims  Board,  Director 
of  Purchase,  has  asked  this  Board  for  instructions  as  to  what  it 
should  do  under  the  certificate  "  C  "  and  the  document  in  case  No. 
456  in  view  of  certain  facts  before  such  Claims  Board  which  had  not 
come  to  the  attention  of  the  Board  of  Contract  Adjustment  at  the 
time  it  rendered  its  decision  on  April  24. 

3.  It  seems  that  on  May  19,  1919,  this  same  claimant  filed  a  class 
A,  Dent  bill  claim  with  the  Claims  Board,  Office  Director  of  Pur- 
chase, based  upon  original  proxy-signed  contract  No.  3844-N,  dated 
June  15,  1918.  This  Claims  Board,  Director  of  Purchase,  issued  a 
certificate.  Form  C,  and  thereafter  the  zone  supply  officer  negotiated 
a  fair  and  equitable  settlement,  in  amount  $34.48,  covering  all  claims 
arising  out  of  suspension  of  the  original  contract  after  the  armistice* 
This  settlement  was  afterwards  written  into  a  statutory  award  which 
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was  approved  by  the  Claims  Board,  Director  of  Purchase,  and  the 
War  Department  Claims  Board. 

4.  In  connection  with  this  adjustment,  and  on  May  15,  1919,  the 
claimant  e;xecuted  the  following  release : 

"  In  order  to  effect  a  settlement  with  the  U.  S.  Government  on  con- 
tract No.  3844r-N  for  462,000  ribbed  undershirts,  and  in  view  of  the 
fact  that  we  have  not  supplied  ourselves  with  all  the  necessair  mate- 
rials to  complete  the  said  contract  (as  more  specifically  set  forth  in 
the  questionnaire  submitted  to  the  Clothing  &  Equipage  Division), 
we  hereby  agree  to  accept  the  terms  set  forth  in  plan  C  outlined  in  a 
communication  from  the  office  of  the  Quartermaster  General  to  the 
zone  supply  officer,  whereby  we  are  to  receive  a  flat  payment  of  $.03^ 
per  each  item  canceled,  to  wit,  490  undershirts,  amounting  to  $17.15, 
plus  the  following  allowances  for  the  material  that  we  have  on  hand 
and  purchased  solely  in  connection  with  the  performance  of  the 
above-mentioned  contract : 

312  lbs.  MlddUng  cotton  at  $.037  plus  $.28  handling  charges,  amounting 

to $11.82 

Sewing  thread  amounting  to 1.23 

6i  lbs.  of  sleeves  partly  finished  at  $.6578  per  lb.,  amounting  to 4. 28 

altogether  amounting  to  $34.48  in  complete  settlement  of  the  above- 
mentioned  contract,  and  in  consideration  of  the  above  payment  to 
us  of  the  last-named  amount,  to  wit,  $34.48,  we  hereby  waive  all 
claims  of  whatsoever  nature  that  we  may  have  against  the  Govern- 
ment on  contract  No.  3844-N. 

'*  Chalmers   Knitting  Company, 
"  By  Thbo  S.  Dutcher,  Vice  Pres.^^ 
"  B.  M.  Clark 

''  D.  A.  BURNAP, 

"  Witneaseay 

5.  It  further  appears  that  contract  No.  3844r-N,  contained  the  fol- 
lowing provision : 

"  7.  Rejected  goods. — ^This  award  is  made  with  the  express  under- 
standing and  provision  that  the  Government  may  purchase  any 
goods  which  may  be  rejected  under  this  award  and  contract,  at  a 
reduction  in  price  to  be  agreed  upon  and  fixed  by  the  Government 
and  the  contractor,  and  in  the  event  that  the  Government  and  the 
contractor  fail  to  agree  upon  a  price  for  such  rejected  goods,  then 
the  price  shall  be  fixed  by  the  Price  Fixing  Committee  of  the  War 
Industries  Board.  In  the  event  that  any  rejected  goods  are  so  pur- 
chased, such  goods  shall  then  apply  toward  the  full  amount  of  goods 
to  be  supplied  under  this  award  and  the  contract,  and  in  that  respect 
alone.  This  award  is  made  with  the  further  understanding  and  pro- 
vision that  the  Government  shall  be  offered  all  goods  rejected  here- 
under before  such  rejected  goods  can  be  disposed  of  elsewhere." 

DECISION. 

1.  This  Board  did  not  have  knowledge  of  the  filing  of  the  class  A 
claim  and  the  award  made  under  it,  and  therefore  did  not  consider 
the  effect  of  the  release  contained  in  the  award. 
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2.  The  terms  of  the  release  are  broad.  They  are,  "We  hereby 
waive  all  claims  of  whatsoever  nature  that  we  may  have  against  the 
Government  on  contract  No.  3844-N.'' 

3.  Such  a  release  might,  however,  be  held  not  to  release  a  claim 
under  a  separate  and  independent  supplemental  agreement.  But  in 
view  of  the  wording  of  paragraph  7  of  the  principal  contract  in  this 
particular  case,  as  above  quoted,  we  are  constrained  to  hold  that  the 
supplemental  agreement  was  not  distinct  and  independent.  The 
clause  as  to  rejected  goods  gave  the  Government  an  option  to  take  all 
*'  seconds ''  rejected  under  the  contract.  It  was  subsequently  orally 
agreed  between  the  parties  that  they  were  to  be  taken  at  a  discount 
of  15  per  cent.  While  it  is  possible  for  the  exercise  of  an  option 
under  one  contract  to  constitute  a  separate  and  distinct  agreement, 
it  is  believed  that  in  this  case  the  exercise  of  the  option  and  the  fixing 
of  the  price  was  by  way  of  operation  under  the  principal  contract, 
because  of  the  way  the  option  is  worded.  It  was  provided  "  In  the 
event  that  any  rejected  goods  are  so  purchased,  such  goods  shall  then 
apply  toward  the  full  amount  of  goods  to  be  supplied  under  this 
award  and  the  contract."  That  indicates  that  the  "  seconds  "  which 
were  to  be  accepted  were  to  be  applied  to  the  principal  contract.  It 
follows  that  the  release  of  "  all  claims  of  whatsoever  nature  "  under 
contract  Xo.  3844^N  releases  the  Government  from  any  obligation  it 
may  have  been  under  to  take  "  seconds  "  under  that  contract  or  under 
the  option  therein  found. 

4.  Also  there  is  an  additional  reason  why  claimant  can  not  recover 
for  "seconds"  which  may  have  been  rejected  under  contract  No. 
3844-N.  It  appears  that  the  contract  called  for  462,000  ribbed  under- 
shirts. All  of  them  were  delivered  and  paid  for  except  490,  and 
claimant  received  under  the  award  which  it  accepted  compensation 
for  the  loss  on  materials  provided  for  490  undershirts.  Therefore, 
claimant  has  received  compensation  for  the  full  number  of  under- 
shirts, and  it  is  impossible  to  apply  any  "  seconds  "  which  may  have 
been  rejected  under  the  contract  to  the  contract  as  provided  by  para- 
graph 7.  It  follows  that  regardless  of  the  question  as  to  whether  the 
waiver  of  all  claims  under  the  contract  released  a  claim  under  the 
option,  that  compensation  can  not  be  made  for  "  seconds  "  because 
they  can  not  be  counted  in  the  total  number  of  undershirts  as  the 
contract  requires. 

DISPOSITION. 

This  case  will  be  returned  to  the  Claims  Board,  Director  of  Pur- 
chase, with  instructions  that  the  certificate  "  C  "  and  document  issued 
in  this  claim  should  be  withdrawn. 

Mr.  McCandless  concurring. 
34113— 21—voL  6 30 
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June  30,  1920. 
Case  No.  295. 

In  re  CLAIM  OF  THE  CLEVELAND  MACHIKEBY  A  SUPPLY  CO. 
(BEHEA&IHO.) 

1.  JTJ&ISDICTIOH. — The  Secretary  of  War  hat  no  jnrlsdletlon  over  a  elaim 
under  a  validily  executed  contract  which  has  been  terminated  by  com- 
pletion. He  is  also  without  Jurisdiction  over  a  claim  for  remission  of 
liquidated  damages  which  have  accrued  to  the  United  States.  (Citinfp 
Hawthorne  case,  11  Comptroller's  Decisions,  113.) 
8.  CLAIM  AKD  DECISIOH. — Claim  was  made  under  G.  0.  103  for  the  remission 
of  liquidated  damages  amounting  to  ^1,789.55,  deducted  by  the  OoYem- 
ment  because  of  claimant's  failure  to  make  deliveries  in  accordance  with 
the  terms  of  a  validly  executed  contract  for  gun-boring  lathes.  Claim  was 
also  made  under  the  act  of  March  2,  1919,  for  |86,316|  based  upon  an 
alleged  oral  agreement  to  reimburse  claimant  for  machinery  purchased 
in  connection  with  the  above-mentioned  contract.  By  its  decision  of 
December  11,  1919,  this  Board  held  that  claimant  was  not  entitled  to 
recover  on  either  branch  of  its  claim.  Claimant  appealed  to  the  Secre- 
tary of  War  who  returned  the  case  to  this  Board  on  May  ff,  1920,  for  the 
purpose  of  taking  further  testimony.  Held,  on  rehearing,  affirming  the 
prior  decision  of  this  Board,  that  claimant  is  not  entitled  to  recover. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

STATEMENT  OF  FACTS. 

1.  In  a  decision  under  date  of  December  11,  1919,  the  Board  of 
Contract  Adjustment  denied  relief  in  this  case.  Claimant  appealed 
to  the  Secretary  of  War,  and  the  claim  has  been  returned  to  this 
Board  under  date  of  May  5,  1920,  for  the  purpose  of  taking  further 
testimony. 

2.  Claim  is  here  made : 

(1)  For  the  remission  of  liquidated  damages  deducted  by  the 
Government  because  of  claimant's  failure  to  make  delireries  in 
accordance  with  the  terms  of  a  formally  executed  contract,  which 
has  been  terminated  by  completion.  The  claimant  contends  that  the 
delay  was  caused  by  the  Government's  issuing  priority  orders  to  the 
Davenport  Locomotive  Works,  and  thereby  cutting  off  the  claimant's 
source  of  supply  of  lathe  beds. 

(2)  For  reimbursement  for  expenditures  made  in  the  purchase  of 
machinery  with  which  to  complete  the  above-mentioned  contract. 
The  claimant  contends  that  this  machinery  was  bought  in  reliance 
upon  an  assurance  from  Capt.  Ernest  W.  Pittman  that  the  Govern- 
ment would  reimburse  the  claimant  for  said  expenditures. 
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3.  In  the  fall  of  1917  negotiations  were  ccmducted  between  the 
claimant  company  and  the  United  States  Government  with  a  view  to 
placing  with  said  company  an  order  for  lathes.  The  claimant  did 
not  have  facilities  for  making  the  component  parts  of  these  lathes 
and  planned  to  have  a  large  number  of  said  parts  supplied  by  the 
subcontractors.  One  of  the  subcontractors  which  claimant  looked 
upon  as  a  source  of  supply  was  the  Davenport  Locomotive  Works. 
On  November  21, 1917,  the  claimant  requested  said  Davenport  Loco- 
motive Works  to  bid  upon  lathe  beds.  On  November  24,  1917,  the 
Davenport  Locomotive  Works  submitted  a  bid  which  read  in  part  as 
follows : 

"  We  can  cast  four  sections  of  20  feet  or  less  a  week  and  could  put 
patterns  in  the  sand  within  10  days  after  receipt  of  patterns  and 
beffin  delivery  of  finished  beds  at  the  rate  of  approximately  80  ft. 
of  length  per  week  6  weeks  after  receipt  of  patterns." 

Upon  December  10,  1917,  claimant  wired  Davenport  Locomotive 
Works : 

"Have  final  acceptance  from  Government  for  boring  lathes.  Will 
close  contract  with  you  at  once." 

And  again  on  December  12 : 

"Will  place  order  with  you  for  2,000  feet  bed  casting  finished  at 
Chadwick's  suggestion.  Can  you  make  patterns?  If  so,  wire  return 
per  hour.    Can  mail  blue  print  with  order  at  once." 

On  December  13,  1917,  the  Davenport  Locomotive  Works  wired 
claimant  : 

"  On  account  of  amount  of  work  taken  for  large  planers  we  will  be 
unable  to  determine  for  several  days  the  space  we  will  have  avail- 
able and  advise  you  to  look  elsewhere  for  your  early  requirement." 

On  December  17, 1917,  claimant  wired  the  Davenport  Locomotive 
Works : 

"  Must  have  2,000  feet  of  bed  at  rate  of  80  feet  per  week.  Will  ship 
on  pattern  in  10  days.  Advise  if  you  are  in  position  to  handle  pat- 
tern work." 

To  which  the  Davenport  Locomotive  Works  replied  on  December 

18,1917: 

"Impossible  to  handle  your  work,  we  have  five  months'  capacity 
work  for  our  planers  all  for  priority  A-1  Government  work." 

4.  The  Davenport  Locomotive  Works'  refusal  to  accept  claimant's 
order  is  explained  as  follows  in  a  letter  of  December  19,  1917 : 

"As  you  stated  we  quoted  you  price  on  November  24th  and  amended 
same  on  Dec.  1st.  Your  Mr.  Tufts  came  to  our  plant  on  Dec.  3d, 
looked  it  over,  and  went  away  without  placing  any  order,  but  stated 
that  an  officer  of  the  Ordnance  Department  would  arrive  at  Daven- 
port the  next  day  to  inspect  our  plant  for  the  Ordnance  Department. 
This  inspector  did  not  arrive,  nor  did  we  hear  from  you  for  a  wee!: 
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afterwards,  and  had  supposed  that  either  you  did  not  receive  the  con- 
tract or  that  you  had  placed  your  order  elsewhere.  Your  Mr.  Tufts 
stated  when  he  was  in  Davenport  you  had  located  three  planers  in 
Ohio  which  you  could  get  to  do  this  work. 

"On  Dec.  9th  we  received  a  wire  from  Dodge  Bros.,  who  have 
taken  a  contract  for  gun  carriages  from  the  United  States  Govern- 
ment, offering  us  a  contract  for  planing  boring  lathe  beds  practically 
the  same  weight  as  those  offered  by  yourselves,  and  not  having  heard 
from  you  we  accepted  their  proposition.  Their  representative  ar- 
rived here  the  next  morning  with  the  contract  and  a  priority  A-1 
order  so  that  we  had  no  option  whatever  but  to  sign  up  the  contract." 

o.  On  or  about  December  31,  1917,  the  claimant  received  a  formal 
contract  under  date  of  December  26,  1917.  This  contract  called  for 
delivery  to  the  Watervliet  Arsenal  of  43  gun-boring  lathes  and  pro- 
vided "  the  delivery  on  these  machines  shall  be  as  follows :  One  ma- 
chine to  be  delivered  each  working  day,  beginning  April  1,  1918,  in 
accordance  with  the  schedule  specified  with  each  individual  purchase 
order."    Article  7  of  said  contract  provides  in  part  as  follows : 

^'  *  *  *  there  will  be  deducted  as  liquidated  damages  to  be  made 
thereafter  1/30  of  1%  of  the  contract  price  for  each  and  every  day 
of  delay  in  delivery  beyond  the  date  stipulated  in  Article  1  for  the 
completion  of  each  delivery  specified." 

6.  Although  the  claimant  was  aware  of  the  fact  that  the  Daven- 
port Locomotive  Works  could  not  supply  the  lathe  beds,  nevertheless 
it  proceeded  through  J.  W.  Sparks,  its  president,  to  sign  the  above- 
mentioned  contract.  Efforts  were  then  made  to  find  a  source  of 
supply  for  2,044  feet  of  lathe  beds  necessary  to  fill  the  contract. 
Great  difficulty  was  experienced  due  to  the  fact  that  practically  all 
concerns  equipped  with  tools  for  machining  large  castings  were  be- 
ing worked  to  capacity  on  Government  orders.  However,  a  number 
of  subcontractors  were  found  who  agreed  to  devote  a  portion  of 
their  capacity  to  claimant's  work.  It  became  apparent  in  April  or 
May  that  these  subcontractors  could  not  make  deliveries,  and  claimant 
thereupon  purchased  tools  and  machinery  with  which  it  machined 
lathe  beds  and  completed  the  contract,  the  last  delivery  being  made 
in  December,  1918.  As  a  result  of  the  delays  the  sum  of  $41,789.65 
w^as  deducted  by  the  Government  under  the  liquidated  damage  clause 
of  the  contract. 

7.  Claimant  alleges  that  the  machinery  cost  $86,316  and  that  the 
purchase  was  made  in  reliance  upon  an  assurance  from  Capt.  Ernest 
W.  Pittman  that  the  claimant  would  be  reimbursed  by  the  Govern- 
ment for  the  money  so  expended. 

8.  On  June  2  and  4  the  Board  of  Contract  Adjustment  heard  the 
testimony  of  Mr.  Charles  D.  (Jibson,  Thomas  E,  Monks,  Walter 
Chadwick,  Joseph  V.  O'Drain,  Ernest  W.  Pittman,  Col.  W.  W.  Gib- 
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son,  and  Frank  W.  Waddell,  pursuant  to  the  following  directions 
received  from  the  Secretary  of  War : 

"(a)  That  further  testimony  be  taken  as  to  the  facts  with  rela- 
tion to  that  portion  of  petitioner's  claim  which  is  based  on  an  alleged 
agreement  to  reimburse  claimant  for  the  cost  of  planers;  the  testi- 
mony of  Capt.  Pittman  and  any  other  Government  witnesses  who 
may  be  examined  to  be  taken  in  such  a  manner  as  to  premit  cross- 
examination  by  the  claimant. 

"(i)  That  there  be  taken  such  further  testimony  as  may  be  neces- 
sary to  enable  the  Board  of  Contract  Adjustment  to  determine  to 
what  extent,  if  at  all,  claimant  was  delayed  in  its  deliveries  by  reason 
of  Government  work  accepted  by  the  Davenport  Locomotive  Works 
under  priority  order." 

9.  Testimony  was  taken  with  the  view  of  determining  the  Daven- 
port Locomotive  Works'  ability  to  deliver  lathe  beds  to  the  claim- 
ant within  time  to  enable  claimant  to  make  deliveries  under  its 
Government  contract.  Upon  this  point  Mr.  Walter  Chadwick,  sales 
manager  of  the  Davenport  Locomotive  Works,  testified  that  said 
company  could  have  turned  out  finished  lathe  beds  at  the  rate  of  100 
feet  per  week,  and  might  have  increased  the  output  to  130  feet  per 
week  by  running  their  planers  24  hours  instead  of  16  hours  per  day. 
He  stated,  however,  that  no  work  could  have  been  done  without  a 
pattern,  which  he  understood  the  claimant  intended  to  furnish  after 
making  a  few  necessary  alterations.  In  answer  to  the  question  as  to 
how  soon  after  receipt  of  the  pattern  the  Davenport  Ix>comotive 
Works  could  have  started  upon  the  first  planing  operations  on  cast- 
ings, Mr*  Chadwick  replied : 

"We  specified  five  weeks  in  our  proposal,  but  as  a  matter  of  fact 
it  took  us  three  weeks  to  get  to  planing  Dodge  Brothers  castings, 
which  were  virtually  the  same  thing." 

It  appears  from  the  record  that  on  December  17, 1917,  the  claimant 
wired  the  Davenport  Locomotive  Works : 

"Must  have  two  thousand  feet  of  bed  at  rate  of  eighty  feet  per 
week.    Will  ship  the  pattern  in  ten  days." 

From  the  above  it  would  seem  that  claimant  was  negotiating  for 
lathe  beds  with  a  view  to  deliveries  being  completed  30  weeks  after 
December  27.  At  this  rate  the  last  bed  would  have  been  delivered 
about  August  1,  1918,  after  which  it  would  have  been  necessary  to 
assemble  the  lathes  at  claimant's  plant  in  Columbus,  Ohio.  Inas- 
much as  the  claimant  was  under  contract  to  make  delivery  of  the 
final  lathes  on  May  20,  1918,  it  is  apparent  that  deliveries  could  not 
have  been  made  on  schedule  time. 

10.  Testimony  was  also  taken  with  a  view  to  determining  why  the 
Davenport  Locomotive  Works  refused  to  make  beds  for  the  claimant. 
An  explanation  of  this  is  to  be  found  in  the  Davenport  Locomotive 
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Works'  letter  of  December  19,  1917,  set  out  in  paragraph  4  of  this 
decision,  and  also  in  the  testimony  of  Mr.  Chadwick,  which  was,  in 
part,  as  follows : 

"Mr.  Stump.  Did  you  not  feel  at  that  time  that  you  were  under 
some  responsibility  to  this  Cleveland  company  ? 

"Mr.  Chadwick.  Xot  in  that  sense;  no,  sir.  We  talked  to  Mr. 
Sparks.  I  talked  to  him  personally  here  in  Washington,  and  on  a 
trip  to  New  York  I  saw  him  again ;  and  I  told  Mr.  Sparks,  after  we 
had  submitted  the  two  quotations,  that  those  large  tools  were  in 
great  demand;  that  if  he  did  not  place  his  formal  order  with  us — 
give  us  a  signed  order  for  that  work — somebody  else  would  step  in 
and  place  other  contract  with  us,  and  we  would  be  unable  to  make 
delivery  on  his  job. 

******* 

"  Mr.  Chadwick.  Well,  on  November  24th  we  wrote  him,  and  Mr. 
Sparks  gave  us  to  understand  that  he  had  the  order,  but  he  would 
not  place  a  formal  order  with  us  until  he  had  his  order  received 
from  the  Government.  That  is  why  we  could  not  accept  the  Cleve- 
land order — because  he  could  not  confirm  his  order  to  us." 

11.  Testimony  was  also  taken  with  a  view  of  determining  whether 
or  not  the  failure  to  obtain  bed  lathes  was  the  sole  cause  of  claimant's 
delay.  Claimant  was  called  upon  to  produce  contracts  and  other 
records  showing  the  dates  upon  which  various  component  parts*  were 
delivered,  but  the  Board  was  informed  that  said  records  could  not 
be  produced,  that  their  whereabouts  were  unknown,  and  that  in  all 
probability  they  had  been  destroyed  at  the  time  the  claimant  com- 
pany ceased  doing  business  and  the  Simplex  Co.  failed.  Both  Mr. 
Gibson,  general  manager  of  claimant  company,  and  Mr.  O'Drain, 
Government  inspector  at  the  plant,  were  questioned.  Their  testi- 
mony was  based  wholly  on  memory  and  was  conflicting  in  many 
respects.  From  the  evidence  it  can  not  be  said  that  had  the  Daven- 
port Locomotive  Works  delivered  the  beds  the  claimant  could  have 
obtained  bars,  headstocks,  gears,  and  carriages,  for  it  does  not 
appear  that  said  component  parts  necessary  to  complete  lathes  were 
delivered  more  promptly  than  the  beds.  In  fact,  Mr.  O'Drain  states 
that  the  sole  cause  for  delay  in  the  latter  part  of  November,  1918, 
was  due  to  a  shortage  of  gears  and  not  beds. 

12.  Testimony  was  taken  as  to  alleged  agreement  to  reimburse  the 
claimant  for  cost  of  planers.  Upon  this  point  there  is  a  direct  and 
irreconcilable  conflict  of  testimony. 

Mr.  Chas.  D.  Gibson,  general  manager  of  claimant  company,  testi- 
fied that  about  the  middle  of  May,  1918,  he  talked  with  Capt.  Pittman 
in  Columbus,  as  follows : 

"  We  talked  in  a  general  way  about  the  slowness  we  were  experienc- 
ing in  getting  plane  beds.  The  beds  were  the  main  thing  in  that 
machine.    So  he  asked  if  I  had  any  solution,  and  I  told  him  I  saw 
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nothing  but  that  the  machinery  must  be  purchased  to  complete  the 
contract ;  that  it  was  utterly  out  of  the  question  to  get  outside  firms 
or  planers  of  sufficient  size  to  handle  the  work.  I  then  asked  Capt. 
Pittman  if  it  was  not  a  general  practice  of  the  Government  to 
finance  the  purchase  of  additional  machinery,  as  I  had  known  of 
several  firms  in  Hamilton,  where  our  other  plant  was  located,  wherein 
they  had  put  up  buildings  and  put  in  all  the  machinery.  He  said 
that  that  had  been  done  right  along."    (P.  846.) 

Mr.  Gibson  further  testified  that  during  the  last  week  in  May  or 
the  first  week  in  June,  1918,  a  conference  was  held  in  the  committee 
room  of  the  Clev.eland  National  Bank,  and  that  there  were  present 
Capt.  Pittman,  Mr.  O'Drain,  Mr.  Hood,  Mr.  Monks,  Mr.  Waddell, 
and  Mr.  Gibson.  In  describing  this  conference  Mr.  Gibson  testified 
in  part  as  follows : 

"  Conversation  was  as  to  the  advisability  of  purchasing  additional 
equipment  to  increase  production  on  the  gun-boring  lathes.     *     ♦     ♦ 

"  Capt.  Pittman  said  that  in  his  mind  the  only  way  out  of  that 
situation  was  to  buy  additional  equipment  such  as  planers,  princi- 
pally to  complete  that  contract,  and  Mr.  Monks  then  asked  him,  he 
said,  '  I  understand,  Capt.  Pittman,  that  the  Government  is  buying 
these  tools.'  He  said,  '  We  are  not  in  a  position  to  lend  this  money, 
any  more  money.'  Capt.  Pittman  then  said  that  the  Government 
was  buying  tools  and  intended  to  reimburse  the  Cleveland  Machinery 
&  Supply  Company  or  the  Simplex,  whoever  paid  for  the  tools, 
to  the  extent  of  their  purchase."    (P.  347.) 

Mr.  Frank  W.  Waddell,  vice  president  of  the  Cleveland  National 
Bank,  testified  that  he  was  present  at  this  conference  in  the  committee 
room  of  the  Cleveland  National  Bank  in  the  lattier  part  of  May  or 
the  early  part  of  June,  1918,  and  that  the  gentlemen  mentioned 
by  Mr.  Gibson  were  present.    He  further  testified  in  part  as  follows : 

*'  Mr.  Waddell.  The  final  result  of  the  discussion  was  that  Captain 
Pittman  assured  us  that  if  we  advanced  the  money  and  the  ma- 
chinery was  bought  that  we  could  feel  a  reliance  on  the  fact  that 
the  Government  would  perform  its  duty  in  regard  to  it    *     *     *. 

"  Q.  Now  what  did  he  say  the  Government  undertook  to  do  ? 

"  Mr.  Waddell.  That  they  would  be  responsible  for  that  machinery 
that  was  to  be  bought,  or  for  the  money  that  was  to  be  advanced 
for  buying  that  machinery.  That  was  what  our  committee  acted 
upon,  too.  *  *  *  We  depended  upon  that  promise  to  reimburse 
the  bank  if  it  advanced  the  money  tor  the  payment  for  that  ma- 
chinery."    (P.  302.) 

13.  Mr.  Thomas  E.  Monks,  president  of  the  Cleveland  National 
Bank,  testified  that  he  was  present  at  this  conference  in  the  com- 
mittee room  of  the  Cleveland  National  Bank  in  the  latter  part  of 
May  or  early  part  of  June,  1918,  and  that  the  gentlemen  men- 
tioned by  Mr.  Gibson  were  present.  Mr.  Monks  further  testified  in 
part  as  follows: 

"  Mr.  Monks.  ♦  ♦  ♦  The  inspectors  and  Captain  Pittman  in- 
sisted that  something  had  to  be  done  and  done  immediately,  or  they 
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were  going  to  take  the  contract  away  from  them,  and  I  do  not  know 
what  all  they  did  not  say  they  were  going  to  do. 

"  Q.  Captain  Pittman  said  that  at  this  meeting? 

"  Mr.  Monks.  Captain  Pittman,  not  only  at  this  meeting,  but  at 
other  times. 

"  Q.  Just  say  what  was  said  at  this  meeting? 

"Mr.  Monks.  All  right,  at  this  meeting — ^that  these  lathes  had  to 
be  gotten  out,  they  were  needed,  that  something  had  to  be  done  to 
get  machinery,  if  they  could  not  get  the  machining  done  somewhere 
else,  to  do  it  themselves.  We  told  him  that  we  had  to  have  some 
assurance,  before  we  would  advance  any  further  money  to  buy  ma- 
chinery, that  we  were  going  to  be  reimbursed ;  and  he  assured  us  that 
the  United  States  Government  was  advancing  money  to  buy  ma- 
chinery, building  plants  and  doing  various  other  things  for  people, 
and  that  he  could  not  see  why  we  should  doubt  that  he  would  not  get 
this  money  from  the  Government.  It  was  with  that  imderstanding 
that  I  went  before  the  committee  with  Mr.  Wardwell,  and  I  recom- 
mended that  this  money  be  advanced.  We  did  not  make  this  loan 
to  the  claimant.  We  made  it  with  the  idea  in  mind  that,  while  the 
money  was  being  advanced  to  the  claimant  for  machinery  to  go 
ahead  and  proceed  with  this  order,  that  eventually  the  endorsed  or 
the  guarantor  of  that  money  was  the  United  States  Government." 
(P.  322.) 

14.  Earnest  W.  Pittman,  captain.  Ordnance,  and  assistant  works 
manager  at  Watervliet  Arsenal,  testified  in  part  as  follows : 

"  Mr.  Pittman.  I  have  never  been  in  the  committee  room  of  the 
Cleveland  National  Bank  in  my  life.  I  did  not  attend  this  con- 
ference. I  made  none  of  the  statements  that  it  has  been  alleged  I 
made  because  I  was  not  there.  Every  word  of  it,  every  bit  of  it 
is  untrue.  I  have  never,  until  to-day,  seen  Mr.  Wardwell,  never  set 
eyes  on  him;  he  has  never  seen  me  to  speak  to  me.  He  may  have 
seen  me  in  passing.  I  think  he  may  have  made  a  mistake.  Mr. 
Gibson  and  Mr.  Monks  could  not  have  made  a  mistake.  They  know 
me  too  well  to  have  made  such  a  mistake.     *     *     * 

"  Q.  Did  you  ever  attend  any  meeting  with  any  person  where 
there  was  discussed  the  matter  oi  obligating  the  Government  for  the 
purchase  of  any  planers  for  the  Cleveland  company? 

"Mr.  Pittman.  No." 

15.  Mr.  J.  V.  O'Drain,  Government  inspector  at  claimant's  plant, 
testified  that  prior  to  May  16,  1918,  he  attended  a  conference  in  the 
committee  room  of  the  Cleveland  National  Bank;  that  this  was  the 
only  conference  he  ever  attended  at  said  place,  and  that  Capt.  Pitt- 
man was  not  at  said  conference,  but  that  the  other  gentlemen  men- 
tioned were  present,  and  in  addition  a  Mr.  Dilts,  a  civilian  employee 
of  the  Government,  was  present.  That  the  purpose  of  said  con- 
ference was  to  arrange  to  have  the  Government  pay  to  the  claimant 
certain  moneys  that  were  being  withheld  upon  a  technicality.  On 
page  379,  Mr.  O'Drain  testified  in  part  as  follows : 

"Q.  Did  you  hear  Mr.  Dilts  say  anything  to  them  about  the 
Government  being  responsible  for  the  repayment  of  any  certain 
sums? 
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"Mr.  O'Drain.  I  never  heard  any  such  statement. 

"  Q,.  Did  you  hear  all  the  statements  Mr.  Dilts  made  at  that  meet- 
ing? 

"  Mr.  O'Dbain.  I  was  there  during  the  entire  length  of  the  con- 
ference. 

"  Q.  Were  you  in  close  attention? 

"  Mr.  O'Drain.  Yes  sir ;  we  all  sat  around  the  table  about  this  size 
or  a  little  larger." 

16.  The  witnesses  were  reexamined  and  questioned  as  to  whether 
or  not  they  might  be  in  error  as  to  the  time  or  place  of  the  confer- 
ence, or  could  have  mistaken  Mr.  Dilts  for  Capt.  Pittman.  The 
claimant's  witnesses  agreed  that  they  could  not  fix  the  date  exactly^ 
but  maintained  that  the  conference  took  place  in  the  committee  room 
of  the  Cleveland  National  Bank,  and  Messrs.  Monk,  Gibson,  and 
O'Drain  stated  that  they  knew  Capt.  Pittman  too  well  to  admit  of 
the  possibility  of  having  mistaken  him  for  Mr.  Dilts. 

17.  The  claimant  herein  is  the  Cleveland  Machinery  &  Supply  Co., 
which  was  the  selling  agent  of  the  Simplex  Machine  Tool  C'o.  Mr. 
Monk  testified  that  the  Simplex  Co.  went  into  the  hands  of  a  re- 
ceiver, and  the  claimant  company  went  out  of  business;  that  prior 
thereto  this  claim  was  assigned  to  the  Cleveland  National  Bank  in 
view  of  the  fact  that  claimant  company  owed  said  bank  about 
$700,000.  Copies  of  two  letters  under  date  of  November  28  and  De- 
cember 21,  1918,  are  attached  to  record  in  substantiation  of  the  al- 
leged assignment. 

DECISION. 

1.  Claim  is  here  made  under  General  Order  103  for  the  remission 
of  $41,789.55  deducted  by  the  Government  because  of  claimant's 
failure  to  make  deliveries  in  accordance  with  the  terms  of  a  formally 
executed  contract.  The  Board  of  Contract  Adjustment  has  no  juris- 
diction over  this  claim  for  the  reason  that  said  contract  has  been 
terminated  by  completion,  and  for  the  further  reason  that  liquidated 
damages  which  have  accrued  become  vested  rights  and  can  not  be 
waived  by  representatives  of  the  War  Department.  (Hawthorne 
case,  11  Comp.  Dec,  113.) 

2.  Claim  is  also  made  under  the  act  of  March  2,  1919,  known  as 
the  Dent  Act,  for  repayment  to  the  claimant  of  $86,316  alle<i:ed  to 
have  been  expended  for  machinery  used  in  connection  with  the 
above-mentioned  contract.  The  basis  of  this  claim  is  an  alleged  oral 
agreement  between  claimant's  representative  and  Ernest  W.  Pittman^ 
captain  of  Ordnance,  United  States  Army.  Claimant's  witnesses 
have  testified  that  Capt.  Pittman  agreed  that  if  claimant  would 
purchase  the  machinery  in  question  the  Government  would  pay  for 
the  same.  Capt.  Pittman  denies  having  made  this  promise,  and  the 
testimony   is   irreconcilable.     Upon   the   conflicting   evidence   this 
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Board  finds  that  no  agreement  was  entered  into  whereby  the  United 
States  became  obligated  to  reimburse  the  claimant  for  this  machinery. 

3.  In  returning  this  claim  to  the  Board  of  Contract  Adjustment, 
the  Secretary  of  War  asked  that  testimony  be  taken  to  determine  to 
what  extent,  if  at  all,  claimant  was  delayed  in  its  deliveries  by  reason 
of  Government  work  accepted  by  the  Davenport  Locomotive  Works 
under  priority  orders.  The  following  conclusions  are  submitted 
upon  this  point : 

The  claimant's  contract  is  dated  December  26, 1917,  and  was  signed 
on  or  about  December  31,  1917,  at  which  time  the  claimant  knew 
that  the  Davenport  Locomotive  Works  had  accepted  priority  con- 
tracts which  would  require  its  entire  planing  capacity  for  five 
months.  Accordingly  the  claimant  did  not  enter  into  the  contract 
upon  which  this  claim  is  based  in  reliance  upon  the  Davenport  Loco- 
motive Works  as  a  source  of  supply  for  lathe  beds. 

Inability  to  obtain  lathe  beds  was  not  the  sole  cause  of  delay. 
It  does  not  appear  that  bars,  headstocks,  gears  and  carriages,  which 
are  component  parts  of  a  complete  lather,  were  obtained  by  the  claim- 
ant  more  promptly  than  beds.  Claimant  has  not  shown  that  had  it 
obtained  the  beds  it  could  have  obtained  these  component  parts  at 
an  earlier  date.  Accordingly  claimant  has  failed  to  show  that  it 
could  have  expedited  deliveries  had  it  not  been  hampered  by  a  lack 
of  beds. 

In  view  of  the  above  it  would  seem  that  the  question  of  what  de- 
liveries could  have  been  made  by  the  Davenport  Locomotive  Works 
(had  it  accepted  claimant's  order)  is  not  material.  In  brief  the 
situation  is  as  follows:  Claimant's  contract  called  for  2,044  feet  of 
lathe  beds.  The  Davenport  Locomotive  Works  was  willing  prior 
to  December  9,  1917,  to  guarantee  deliveries  at  the  rate  of  80  feet 
per  week  beginning  5  wrecks  after  receipt  of  patterns.  On  De- 
cember 17,  1917,  claimant  wired  the  Davenport  Locomotive  Works 
that  it  would  ship  a  pattern  within  10  days.  Had  this  pattern  been 
received  on  December  27,  1917,  the  Davenport  Locomotive  Works 
would  have  had  5  weeks  within  which  to  make  delivery  of  the  first 
lathe  beds  and  the  last  bed  would  have  been  due  25  weeks  there- 
after, or  a  total  of  30  weeks,  after  December  27,  which  would  be 
approximately  August  1,  1918.  It  appears  from  the  testimony, 
however,  that  the  Davenport  Locomotive  Works  could  have  in- 
creased their  deliveries  to  100  feet  per  week  and  could  have  reduced 
the  time  for  the  delivery  of  the  first  lathe  to  3  weeks  but  were  un- 
willing to  guarantee  to  do  so. 

The  decision  of  the  Board  of  Contract  Adjustment  under  date  of 
December  11,  1919,  wherein  relief  is  denied,  is  hereby  affirmed. 

Col.  Delafield  and  Mr.  Fowler  concurring. 
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June  30,  1920. 
Case  No.  1683. 

In  re  GLAIX  OF  COGONTTT  FLAHTATIONS  CO. 

1.  COHTBACT:  XEETIHG  OF  KIITDS.— Before  the  Secretary  of  War  is  author- 

ized to  settle  a  claim  under  the  act  of  March  2,  1919,  there  mnst  have 
been  an  agreement,  express  or  implied,  and  to  constitute  an  agreement 
there  must  have  been  a  meeting  of  the  minds  of  the  contracting  parties 
on  all  essential  details  of  the  transaction. 

2.  IDEM. — Where  the  Govemment  issued  purchase  orders  and  a  written  con- 

tract to  claimant  containing  stipulations  as  to  the  place  of  growing 
castor  beans  and  places  the  delivery  to  which  claimant  did  not  agree,  and 
refused  to  sign,  there  was  no  meeting  of  the  minds  and  no  agreement. 

3.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  ^74,823.12 

expenses  and  loss  in  preparing  for  castor  beans  contract.  Held,  claimant 
not  entitled  to  recover. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement 
of  claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and 
Traffic  Division  Supply  Circular  No.  17,  1919,  for  $474,823.12,  by 
reason  of  an  agreement  alleged  to  have  been  entered  into  between  the 
claimant  and  the  United  States. 

2.  In  August,  1918,  the  claimant  entered  into  negotiations  with 
the  Office  of  the  Director  of  Aircraft  Production  for  the  delivery  to 
the  Government  of  castor  beans.  The  beans  were  to  be  grown  or  pur- 
chased in  Nicaragua. 

3.  On  September  19,  1918,  the  Office  of  the  Director  of  Aircraft 
Production  issued  an  order  to  claimant  for  not  less  than  170,000  or 
more  than  255,000  bushels  of  castor  beans  at  $3  per  bushel,  final 
delivery  not  to  be  beyond  August  31,  1919. 

4.  This  purchase  order  stipulated  that, 

"  Beans  are  to  be  grown  in  Nicaragua,  Central  America." 

It  also  contains  the  following  clause : 

"If  through  an  act  of  God  the  contractor  is  unable  to  make 
delivery  from  his  own  plantation,  he  should  supply  any  deficiency 
at  the  option  of  the  Government  from  some  Central  American  or 
South  American  country  satisfactory  to  the  Government  at  the  price 
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herein  mentioned  f.  o.  b.  vessel  at  a  regular  shipping  port  in  such 
Central  or  South  American  country." 

5.  These  clauses  were  unsatisfactory  to  claimant  and  it  refused  to 
accept  a  contract  on  that  basis  and  continued  negotiations. 

6.  On  October  9,  1918,  in  pursuance  of  the  further  negotiations  a 
new  purchase  order  was  issued  to  claimant  which  provided  that, 

"  Beans  are  to  be  grown  in  Nicaragua." 
and  also  contained  the  stipulation  that  delivery  was  not  to  extend 
beyond  August  31, 1919,  and  a  clause  as  follows : 

''  If  through  an  act  of  God  or  the  public  enemy  the  contractor  is 
unable  to  make  delivery  from  his  own  plantation  he  should  supply 
any  deficiency,  at  the  option  of  the  Government,  from  some  Central 
American  or  feouth  American  country  satisfactory  to  the  Government 
at  the  price  herein  mentioned  f .  o.  b.  vessel  at  a  regular  shipping  pott 
in  such  Central  or  South  American  country." 

These  were  the  same  clauses  that  had  been  objectionable  to  claimant 
in  the  first  purchase  order  and  he  again  refused  to  accept  the  contract. 

7.  The  Government  record  discloses  that  on  October  17  the  Bureau 
of  Aircraft  Production  forwarded  to  claimant  a  contract.  No.  4971,  in 
accordance  with  the  terms  of  the  purchase  order  of  October  9,  1918, 
and  that  the  same  was  never  executed  and  returned,  and  on  November 
8, 1918,  the  Bureau  of  Aircraft  Production  wired  claimant  as  follows : 

"  Re  tel.  November  eighth  on  account  of  changed  conditions  your 
contract  can  not  now  be  closed.  If  policy  is  changed  will  wire  you. 
Please  return  order  and  contract." 

8.  On  November  13  claimant  wrote  the  Bureau  of  Aircraft  Produc- 
tion as  follows : 

"  Your  telegram  signed  'Aircraft  Procurement  Mayer '  received 
and  holidays  have  interfered  with  reply.  We  are  unable  to  return  to 
you  the  order  and  contract  just  at  the  present  time,  because  of  the 
fact  that  there  has  been  considerable  expense  incurred  in  connection 
with  the  same. 

"  We  are  therefore  filing  the  same  in  our  records  temporarily  to- 
gether with  your  telegraphed  advice  of  cancellation. 

"  We  trust  this  method  of  handling  the  same  will  be  satisfactory." 

9.  On  November  18,  1918,  the  Bureau  of  Aircraft  Production 
wrote  claimant  as  follows : 

"  1.  You  are  advised  that  this  office  still  awaits  return  of  executed 
copies  of  contract  No.  4971  sent  you  for  execution. 

"  2.  You  are  requested  to  give  this  matter  your  immediate  atten- 
tion and  see  that  all  papers  are  returned  to  us  without  any  further 
delay." 

to  which  claimant  replied : 

"  Replying  to  your  favor  of  the  18th  on  above  subject : 
"  We  beg  to  advise  that  this  contract  and  papers  connected  there- 
with are  being  held  temporarily  by  the  writer  as  treasurer  of  this 
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company,  because  the  company  has  been  put  to  some  expense  pre- 
paring to  go  ahead  with  this  contract,  and  we  do  not  know  until  we 
get  out  reports  in.  within  the  next  thirty  or  forty-five  days,  just  how 
much  money  has  oeen  expended  or  indebtedness  incurrea  in  connec- 
tion with  tiie  same.  For  this  reason  the  writer  feels  it  his  duty  to 
the  company  to  temporarily  retain  possession  of  the  contract  and 
papers  connected  therewith. 

10.  The  contract  was  never  executed  and  has  never  been  returned 
to  the  Government. 

DECISION. 

1.  The  act  of  March  2,  1919,  provides  that  the  Secretary  of  War 
may  settle  on  a  fair  and  equitable  basis  all  agreements,  either  express 
or  implied,  entered  into  prior  to  Movember  12, 1918. 

2.  In  order  that  there  may  be  a  contract  which  the  Secretary  of 
War  is  empowered  to  settle,  the  parties  must  have  agreed  upon  all 
terms  and  conditions  of  the  contract,  and  some  commitments  or  ex- 
penditures must  have  been  made  thereon. 

3..  The  evidence  in  the  instant  case  discloses  that  while  claimant 
and  the  Bureau  of  Aircraft  Production  were  negotiating  for  a  con- 
tract they  never  reached  an  agreement  and  there  never  was  a  meeting 
of  the  minds.  This  Board  is  therefore  of  the  opinion  that  no  contract 
such  as  is  contemplated  by  the  act  of  March  2, 1919,  was  ever  entered 
into  between  the  claimant  and  the  United  States,  and  that  the  relief 
asked  for  must  be  denied. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Mr.  McCandless  and  Mr.  Price  concurring. 
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June  30, 1920. 
Case  No.  2762. 

In  re  CLAIM.  OF  COWELL  A  CO. 

1.  JIT&ISDICTION. — The  Secretary  of  War  has  no  jurisdiotlon  of  a  claim  under 

the  act  of  March  2,  1919,  presented  after  the  expiration  of  the  period  pre- 
scribed in  that  act  for  the  filing  of  such  claims. 

2.  CLAIM  AND  DECISION.— This  claim  under  the  act  of  March  2,  1919,  for 

^2,766.42  is  for  loss  suffered  by  claimant  due  to  alleged  improper  grading 
of  its  wool.    Held,  no  jurisdiction. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACTS. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2, 1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  the  provisions  of  Supply  Cir- 
cular No.  17,  Purchase,  Storage,  and  Traffic  Division,  dated  March 
26,  1919,  for  $2,756.42,  by  reason  of  an  agreement  alleged  to  have 
been  entered  into  between  Cowell  &  Co.  and  the  United  States. 

2.  The  following  is  taken  from  the  statement  of  claim : 

"  On  or  about  May  1,  1918,  claimants  were  licensed  as  wool  buyers 
at  Downing,  Missouri.    We  bought  from  the  growers  locally  68,398 

Eounds  of  domestic  wool  at  a  fair  price,  based  on  the  Atlantic  sea- 
card price  as  established  on  July  30,  1917  (less  profits  to  dealer). 
We  paid  for  this  wool  to  the  growers  thereof  the  sum  of  $38,208.32. 
We  shipped  same  to  Winslow  and  Company,  approved  dealers  at 
Boston,  Massachusetts,  a  licensed  distributing  center,  and  were  ad- 
vanced approximately  $30,000.00  thereon  by  Winslow  and  Company. 
These  wools  were  valued  by  the  Government  valuating  committee 
and  appraised  and  sold  in  accordance  with  the  direction  of  said  com- 
mittee and  we  were  allowed  for  the  sale  of  said  wools  the  sum  of 
$36,302.85." 

We  therefore  claim  as  follows: 

Reimbursement  for  net  loss $1,905.97 

Guaranteed  profit 850. 45 

Total 2,  756.  42 

3.  Under  date  of  June  15,  1920,  a  member  of  the  copartnership  of 
Cowell  &  Co.  submitted  an  affidavit  in  which  he  states  that  "  we  did 
not  prior  to  May  29, 1920,  file  or  present  to  any  department  or  agency 
of  the  Government  said  claim.'' 
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DECISION. 

1.  The  act  of  March  2,  1919,  entitled  "  An  act  to  provide  relief  in 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and 
for  other  purposes,"  authorizes  the  Secretary  of  War  to  adjust,  pay, 
or  discharge  certain  informal  agreements  entered  into  during  the 
emergency  and  prior  to  November  12, 1918. 

2.  This  law  was  enacted  in  order  to  enable  the  War  Department 
to  adjust  agreements  which  had  not  been  reduced  to  writing  in  ac- 
cordance with  existing  statutes.  The  Secretary  of  War  had  no 
authority  to  adjust  such  agreements  until  the  act  of  March  2,  1919, 
became  a  law.  In  granting  the  Secretary  of  War  this  special  author- 
ity to  adjust  informal  agreements  Congress  thought  it  best  to  place 
a  time  limit  on  the  period  during  which  such  claims  might  be  pre- 
sented, and  therefore  inserted  a  provision  in  the  act  reading  as 
follows : 

"  Provided  further^  That  this  act  shall  not  authorize  payment  to 
be  made  of  any  claim  not  presented  before  June  thirtieth,  nineteen 
hundred  and  nineteen." 

3.  The  provision  fixing  the  last  day  upon  which  claims  can  be 
presented  is  plain  and  definite.  Claims  arising  under  this  act,  pre- 
sented after  June  30, 1919,  can  not  be  considered  by  the  Secretary  of 
War,  nor  by  the  Board  of  Contract  Adjustment,  which  in  such  cases 
is  the  agent  of  the  Secretary  of  War.  This  Board  is  authorized  to 
adjust  such  claims  in  accordance  with  the  terms  of  the  act  of  March 
2,  1919,  and,  in  so  doing,  must  comply  strictly  with  every  provision 
of  the  act.  It  is  not  possible  for  this  Board  to  comply  with  only 
part  of  the  act  and  to  ignore  the  balance  of  its  requirements.  There- 
fore we  must  give  as  much  consideration  to  the  provision  fixing  a 
final  presentation  date  as  to  the  other  portions  of  the  act,  and  can 
not  take  jurisdiction  of  a  claim  which  was  not  presented  before  June 
30,  1919.  (McDonald  &  Co.,  case  No.  1655,  Vol.  II  these  decisions, 
p.  442;  Schultz  &  Hirsch,  case  No.  2170,  Vol.  II,  these  decisions, 
p.  763.) 

4.  Claimant  having  failed  to  present  this  claim  before  June  30, 
1919  (and  for  nearly  a  year  thereafter),  it  is  clear  that  the  claim 
can  not  be  considered  and  that  this  Board  is  without  power  or  author- 
ity to  entertain  same. 

Mr.  McCandless  and  Mr.  Eason  concurring. 
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June  30,  1920. 
Case  No.  2748. 

In  re  CLAIM  OF  EASTERN  STEEL  CO. 

1.  DEVOTING    FTTRNACE    TO    SPECIAL    WORK    AT    REQUEST    OF    WAR    IN- 

DUSTRIES BOARD  —  IMPLIED  AGREEMENT  —  REIMBURSEMENT.  — 
Where  the  claimant  at  the  request  of  the  War  Industries  Board  devoted 

one  of  its  furnaces  exclusively  to  the  production  of  low  phosphorous  pig 
iron,  with  a  promise  that  such  board  would  find  purchasers  for  all  such 
iron  produced  and  make  allocations  thereof  through  its  customary  ma- 
chinery, there  arose  under  the  circumstances  and  within  the  purview  of 
the  act  of  March  2.  1919,  an  implied  obligation  on  the  part  of  the  United 

States  Government  to  reimburse  claimant  for  its  loss  sustained  by  reason 
of  so  devoting  its  energies. 

2.  CLAIM   AND   DECISION.— This   claim   for   |83,Sffl.20   arises   under   the   aot 

of  March  2,  1919,  on  an  alleged  implied  contract.  Held,  claimant  is  en- 
titled to  relief. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  was  filed  for  $572,400  by  reason  of  an  agreement 
alleged  to  have  been  entered  into  between  claimant  and  the  United 
States  of  America,  through  Maj.  W.  M.  MacCleary,  Ordnance  De- 
partment. 

The  claim  was  originally  presented  to  the  Philadelphia  District 
Claims  Board,  which  referred  it  to  the  Ordnance  Claims  Board,  by 
which  it  was  in  turn  referred  to  this  Board.  An  amended  statement 
of  claim.  Form  B,  was  thereafter  filed  by  claimant  for  $83,851.20,  be- 
ing the  loss  on  10,800  tons  of  pig  iron,  allocated  to  the  Watertown 
Arsenal,  ascertained  as  set  forth  in  paragraph  11  infra.  A  hearing 
was  held  at  the  office  of  the  Board  on  June  23, 1920. 

FINDINGS  AND  DECISION. 

1.  Claimant  is  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Pennsylvania. 

2.  At  the  times  hereinafter  mentioned.  Jay  C.  McLauchlan  was 
chief  of  the  Pig  Iron  Section  of  the  War  Industries  Board,  under  the 
direction  of  J.  Leonard  Replogle,  director  of  steel  supply.  His  duties 
were  to  see  that  there  was  a  sufficient  supply  of  pig  iron  made  in  the 
United  States  to  take  care  of  governmental  necessities,  and  to  dis- 
tribute the  same  in  accordance  with  governmental  requirements. 
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3.  When  Mr.  McLauchlan  entered  upon  his  duties  as  Chief  of 
the  Pig  Iron  Section  it  developed  that  there  was  great  need  on  the 
part  of  the  Government  for  low  phosphorous  iron,  which  was  exten- 
sively used  in  gun  forgings  and  the  manufacture  of  similar  articles. 
In  addition  to  there  being  a  great  shortage  of  ore  suitable  for  mak- 
ing iron  of  this  description,  there  were  few  furnaces  suitable  for  the 
purpose,  and  these  of  small  capacity,  and  the  situation  was  further 
complicated  by  a  lack  of  coke.  It  came  to  the  attention  of  Mr. 
McLauchlan  that  claimant  had  a  large  furnace  idle  on  account  of 
inability  to  obtain  coke.  Mr.  Edward  L.  Herndon,  claimant's  treas- 
urer, was  summoned  to  Washington  early  in  1918,  and  informed 
that  it  was  necessary  to  devote  this  furnace  to  the  production  of  low- 
grade  phosphorous  iron.  Mr.  McLauchlan,  through  the  agencies  at 
his  disposal,  located  quantities  of  suitable  ore  not  only  in  the  United 
States  but  in  Cuba  and  Canada,  and  obtained  from  the  Shipping 
Board  steamers  to  bring  the  Cuban  ore  to  the  United  States.  Claim- 
ant was  also  able  to  purchase  considerable  quantities  of  suitable  ore 
in  Spain.  As  a  result  claimant  was  able  to  produce  sufficient  quan- 
tities of  ore  of  the  required  character  to  keep  the  Tacony  Ordnance 
Co.,  of  Tacony,  Pa.,  supplied  with  the  iron  necessary  to  carry  out 
its  part  of  an  important  Government  program  for  gun  forgings, 
down  to  the  date  of  the  armistice,  November  11,  1918.  During  all 
this  period  claimant,  through  its  treasurer,  Mr.  Herndon,  was  in 
practically  daily  communication  with  Mr.  McLauchlan,  both  by 
personal  interviews  and  conversations  over  the  long-distance  tele- 
phone. 

Mr.  McLauchlan,  who  was  a  witness  upon  the  hearing,  was  unable 
to  give  the  dates  of  any  specific  conversations,  but  described  his  deal- 
ings with  claimant  as  a  "  continuous  performance." 

4.  Under  date  of  September  24,  1918,  Capt.  H.  C.  Phipps,  Pro- 
curement Division,  Raw  Materials  Section,  Ordnance  Department, 
dispatched  the  following  letter  to  the  commanding  officer,  Watertown 
Arsenal,  Watertown,  Mass. : 

"  1.  The  director  of  steel  supply  has  requested  of  this  section  ad- 
vice as  to  the  probable  requirements  of  the  Watertown  Arsenal  cov- 
ering low  phosphorous  pig  iron  for  the  first  half  of  1919,  so  that 
allocation  may  be  made  in  the  near  future. 

"  2.  The  Raw  Materials  Section,  Procurement  Division,  will  appre- 
ciate prompt  advices  relating  to  the  promises. 

"  By  order  of  the  Chief  of  Ordnance." 

5.  The  commanding  officer,  Watertown  Arsenal,  returned  the  letter 
set  forth  in  the  last  preceding  paragraph  with  the  following  in- 
dorsement : 

470.12 

"  1st  Ind.  
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•*  Commanding  officer,  Watertown  Arsenal,  Watertown,  Mass.,  Octo- 
ber 11,  1918.     To:  Capt.  H.  C.  Phipps,  Procurement  Division, 
Raw  Materials  Section,  Washington,  D.  C: 
"  1.  This  arsenal  will  require  approximately  1,800  gross  tons  of  low 

phosphorus  pig  iron  per  month  for  the  first  half  of  1919. 
"  2.  This  piy  iron  must  be  of  the  following  analysis  or  sufficient 

f erro  silicon  furnished  to  bring  same  up  to  these  specifications : 

Si 1.50  to  2.00. 

Phos .04  and  under. 

S .04  and  under. 

Cu .10  and  under. 

Mu —  0.75  to  1.25. 

"C.  M.  Wesson, 

"  Col.  Ord.  Devi.  TJ.  S.  A..  Commanding. 
"(W.E.  Guest), 
"  Capt.  Ord.  Deft.  TJ.  S.  4." 

6.  The  American  Iron  and  Steel  Institute  is  an  association  of 
persons  and  corporations  engaged  in  the  iron  and  steel  industries^ 
which  on  account  of  its  information  respecting  the  various  steel  and 
iron  plants  in  the  United  States  and  the  completeness  of  its  records, 
was  made  use  of  during  the  latter  part  of  the  war  by  the  War  In- 
dustries Board  as  an  instrumentality  for  making  allocations  of  the 
commodities  controlled  by  the  director  of  steel  supply.  Under  date 
of  October  29, 1918,  H.  G.  Dalton,  chairman  of  the  pig  iron,  iron  ore, 
and  lake  transportation  subcommittee  of  said  American  Iron  and 
Steel  Institute,  dispatched  the  following  letter  to  claimant : 

"We  have  allocated  to  you  the  following: 

"  Name  of  consumer :  Watertown  Arsenal. 

"  Address :  Watertown,  Mass. 

"  Delivery  point :  Watertown,  Mass. 

"Tonnage:  10,800  tons. 

"  Grade :  Low  phos. 

"  Time  of  delivery :  1,800  tons  per  month  first  half  1919. 

"Analysis  specified  on  allocation  request : 

Silicon 1.  50  to  2.00. 

Sulphur .  04  and  under. 

Phosphorus .  Oi  and  under. 

Manganese .  75  to  1.25. 

Copper .  10  and  under. 

"Governmental  agency  authorizing  request:  Ord.  Dept.  Pur.  & 
Supply  Br. 

"  Remarks  :  The  director  of  steel  supply  has  been  asked  to  have 
formal  order  sent  to  you  promptly,  and  your  earnest  cooperation  in 
taking  care  of  this  important  business  will  oblige. 

"AUocation  #1296.*^ 

7.  Under  date  of  November  2,  1918,  the  Raw  Materials  Section, 
Procurement  Division,  Office  of  the  Chief  of  Ordnance,  dispatched 
the  following  letter  to  claimant : 
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"  1.  I  am  directed  by  the  Chief  of  Ordnance  to  inform  you  that 
the  following  pig  iron  has  been  allocated  for  shipment  to  Water- 
town  Arsenal : 

"Tons:  10,800. 

"  Grade :  Low  phos. 

"  Delivery  desired :  1,800  tons  per  month  first  half  of  1919. 

"  Specifications : 

Sn 1.50  to  2.00. 

Sul .04  and  under. 

Phos .  04  and  under. 

Mang .  75  to  1.25. 

Copper .  10  and  under. 

"2.  The  Baw  Materials  Section,  Procurement  Division,  requests 
that  you  consider  this  letter  as  authorization  to  enter  the  formal 
order  of  Watertown  Arsenal,  Mass.,  for  the  pig  iron  allocated  on 
request  #1295." 

8.  Under  the  same  date,  November  2,  1918,  the  Raw  Materials 
Section  aforesaid  dispatched  the  following  communication  to  the 
commanding  officer  of  Watertown  Arsenal,  Watertown,  Mass : 

"  1.  This  office  wishes  to  advise  that  the  Eastern  Steel  Co.  has  been 
authorized  to  accept  your  order  for  pig  iron : 
"Tons:  10,800. 
"  Grade :  Low  phos. 

"Delivery  desired:  1,800  tons  per  month  first  half  of  1919. 
"  Specifications : 

Silicon 1.50  to  2.00%. 

Sulphur .04  and  under. 

Phoaphoms .04  and  under. 

Manganese .  75  and  1.25. 

Copper .  10  and  under. 

"  for  shipment  to  you  at  Watertown,  Mass. 

"  2.  It  is  requested  that  this  office  be  advised  whether  formal  order 
will  issue  to  this  office  or  be  placed  by  the  arsenal  direct. 

"  By  order  of  the  Chief  of  Ordnance." 

9.  Under  date  of  November  14,  1918,  the  commanding  officer, 
Watertown  Arsenal,  dispatched  the  following  communication  to 
Capt.  H.  C.  Phipps,  Procurement  Division,  Raw  Materials  Section, 
Ferrous  Branch : 

"  1.  Enclosed  please  find  copy  of  your  letter  of  September  24th  and 
also  first  endorsement  to  the  same  by  Watertown  Arsenal. 

'*  2.  Your  letter,  paragraph  one,  reauested  advice  as  to  the  probable 
requirements  of  this  arsenal  of  low  pnosphorus  pig  iron  first  half  of 
1919. 

"  3.  This  information  was  given  as  10,800  gross  tons,  but  only  as 
an  estimate,  with  no  idea  of  placing  order  immediately.  We  are, 
therefore,  unable  at  the  present  time  to  comply  with  your  request  in 
forwarding  an  order  for  this  quantity.  If  this  arsenal  continues  on 
the  present  program  and  maximum  present  capacity  of  foundry  pro- 
duction is  maintained  the  estimated  quantity  of  pig  iron  will  be  used. 
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^*  4.  This  material  represents  a  value  of  approximately  $400,000.00, 
which  is  a  considerable  proportion  of  the  ^ck  fund  which  is  avail- 
able at  this  arsenal,  nor  do  we  have  definite  orders  of  allotments  to 
which  this  quantity  of  material  could  be  charged." 

10.  A  careful  search  of  the  files  of  the  Watertown  Arsenal  fails 
to  show  any  record  that  any  communication  was  had  between  the 
said  arsenal  and  the  claimant  confirming  or  cancelling  the  allocation 
of  the  10,800  tons  of  low  phosphorus  pig  iron  referred  to  in  the  fore- 
going correspondence,  or  that  there  was  ever  any  communication 
whatever  between  the  Watertown  Arsenal  and  claimant  upon  the 
subject. 

11.  At  the  date  of  the  armistice,  November  11,  1918,  claimant  had 
on  hand  or  in  transit  to  its  furnace  34,071  tons  of  low  phosphorus, 
high  manganese  iron  ore,  which  was  more  than  sufficient  for  the  pro- 
duction of  the  10,800  tons  of  low  phosphorus  pig  iron  allocated  to  it 
for  the  Watertown  Arsenal  by  the  letters  set  forth  in  paragraphs  6 
and  7  hereof.  After  the  armistice  the  value  of  ore  of  the  character 
described  greatly  depreciated.  Claimant,  which  had  various  other 
contracts  with  the  Ordnance  Department,  presented  its  claims  to 
the  Philadelphia  District  Claims  Board,  Ordnance  Department, 
which  made  a  complete  investigation  of  them  in  the  spring  of  1919. 
The  amount  of  shrinkage  in  value  of  low  phosphorus  iron  ores  was 
determined  by  said  Board  on  the  basis  of  that  of  the  value  of  the  ores 
for  use  in  the  highest  grade  pig  iron  for  which  a  market  existed. 
The  shrinkage  thus  determined  was  prorated  by  said  Board  over  the 
entire  tonnage  of  orders  on  hand  and  was  found  to  amount  to  $7,764 
per  ton.  The  allocation  of  10,800  tons  to  the  Watertown  Arsenal 
was  included  in  this  computation.  Claimant  has  been  paid  upon  all 
its  other  claims,  payment  upon  this  having  been  withheld  upon  it 
appearing  that  no  purchase  order  for  the  10,800  tons  was  ever  issued 
by  the  Watertown  Arsenal.  Capt.  E.  F.  Fader,  Ordnance  Depart- 
ment, who  made  the  investigation  and  adjustment,  testified  before 
this  Board  that  if  the  10,800  tons  had  been  omitted  from  the  com- 
putation the  loss  would  have  been  prorated  upon  the  remainder  of 
the  ore. 

12-  Upon  the  foregoing  facts  this  Board  is  of  the  opinion  that  the 
low  phosphorus  ore  required  for  the  production  of  the  10,800  tons 
of  low  phosphorus  pig  iron  allocated  to  the  Watertown  Arsenal 
was  purchased  by  claimant  in  reliance  upon  the  promise  of  the 
President  of  the  United  States,  through  the  proper  section  of  the 
War  Industries  Board,  that  the  Government  would  purchase  the 
iron  to  be  made  therefrom;  and  it  appearing  that  this  particular 
10,800  tons  was  allocated  to  the  Army  at  the  request  of  the  Procure- 
ment Division,  Ordnance  Depaitment,  the  facts  present  within  the 
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purview  of  the  act  of  March  2,  1919,  as  interpreted  by  previous  deci- 
sions of  this  Board,  such  an  agreement  as  the  Secretary  of  War  is 
authorized  to  and  should  pay,  adjust,  and  discharge. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Ordnance  Department,  for  action  in  the  manner  provided  in 
subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage 
and  Traffic  Division,  March  3, 1919. 

Mr.  McCandless  and  Capt.  Morgan  concurring. 
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June  30, 1920. 
Case  No.  2530. 

In  re  CLAUC  OF  OEHERAL  FIEE  EXTINGUISHER  CO. 

1.  CHANGE    IN    SPECIFICATIONS—DEFECTIVE    MATERIAL    FITRNISHED.— 

Where  claimant  was  given  a  purchase  order  to  furnish  two  (2)  recoil 
cylinders  to  be  made  according  to  certain  plans  and  specifications  from 
material  to  be  furnished  by  the  Government,  at  a  stipulated  price,  and 
where  during  the  process  of  construction  it  was  necessary  to  change  the 
plans  and  specifications  by  reason  of  defects  in  the  material  furnished 
by  the  Government,  which  change  in  plan  occasioned  an  extra  expense  in 
manufacture,  there  arose  within  the  purview  of  the  act  of  March  2,  1919, 
an  implied  obligation  on  the  part  of  the  Government  to  reimburse  claim- 
ant for  the  extra  expense  occasioned  by  the  changed  specifications. 

2.  CLAIM  AND  DECISION.—This  claim  for  $1,241.70  arises  under  the  act  of 

March  2,  1919,  on  an  alleged  implied  agreement.  Held,  claimant  is  en- 
titled to  the  relief  sought. 


Mr.  Eaton  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  N«.  17, 1919,  for  $1,241.70,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  claimant  and  the 
United  States. 

2.  Under  date  of  July  10, 1918,  a  purchase  order  was  issued  to  the 
claimant  by  Col.  C.  M.  Wesson,  commanding  officer  at  Watertown 
Arsenal,  numbered  254,  by  the  terms  of  which  the  claimant  company 
was  to  furnish  two  recoil  cylinders  in  accordance  with  blue  prints 
supplied  by  the  Ordnance  offices.  The  cylinders  were  for  the  pur- 
pose of  testing  the  gun  carriages  for  240-mm.  howitzers.  The  Gov- 
ernment furnished  the  steel  castings  for  the  cylinders.  It  was  under- 
stood at  the  time  the  order  was  placed  that  the  boring  of  the  castings 
would  be  done  for  the  claimant  by  Harris-Corliss  Co.,  of  Providence. 
After  the  order  was  sent  out,  the  Government  directed  the  claimant  to 
have  the  boring  done  by  the  Farrel  Foundry  &  Machine  Co.,  of 
Ansonia,  Conn.,  and  ordered  the  claimant  to  ship  the  castings  by 
automobile  truck  from  Providence  to  Ansonia.  The  cylinder  cast- 
ings were  bored  by  the  Farrel  Foundry  &  Machine  Co.  and  tested  by 
the  Government.  It  was  found  that  the  steel  which  the  Government 
had  furnished  was  porous  and  leaky  and  the  arsenal  officers  deter- 
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mined  that  the  bore  of  the  cylinders  should  be  made  larger  and  a 
bronze  lining  inserted.  This  change  made  necessary  a  nimiber  of 
other  changes,  including  the  purchase  by  the  claimant  of  new  steel 
for  cylinder  heads  which  had  to  be  machined.  The  original  plans 
called  for  a  hole  to  be  drilled  through  the  cylinder  castings.  After 
the  bronze  lining  was  inserted,  it  was  necessary  to  have  a  hole  drilled 
through  the  cylinder  head.  Several  other  changes  were  required  in 
consequence  of  the  defects  which  were  found  to  exist  in  the  cylinder 
steel.  It  is  for  these  extras  that  claim  is  made.  The  claimant  com- 
pleted the  testing  device  in  a  manner  satisfactory  to  the  commanding 
officer  at  the  Watertown  Arsenal  and  has  been  paid  the  price  stated  in 
the  purchase  order  of  July  10, 1918. 

DECISION. 

1.  The  claimant  should  receive  reimbursement  for  its  expenditures 
for  additional  labor  and  materials.  They  were  all  made  necessary  by 
the  defective  character  of  the  steel  ^castings  which  the  Government 
furnished.  It  should  receive  reimbursement  also  for  the  additional 
amount  which  it  has  paid  the  Farrel  Foundry  &  Machine  Co.  for  the 
extra  work  done  by  it  in  reboring  the  cylinders  and  inserting  bronze 
linings.  The  castings  were  shipped  by  the  claimant  from  Providence 
to  Ansonia  in  accordance  to  the  explicit  directions  of  an  officer  from 
the  Watertown  Arsenal  and  reimbursement  should  be  made  to  the 
claimant  for  the  expenses  of  trucking  which  it  incurred.  There  is  no 
dispute  as  to  the  facts.  It  is  conceded  that  the  Government  castings 
were  defective  and  that  the  extra  work  which  the  claimant  performed 
was  all  necessary  in  order  to  complete  the  manufacture  of  the  recoil 
testing  devices. 

DISPOSmON. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  **  C  "  to  the 
Claims  Board,  Ordnance  Department,  for  action  in  the  manner  pro- 
vided in  subdivision  "  C,"  section  6,  Supply  Circular  No.  17,  Purchase, 
Storage,  and  Traffic  Division. 

Mr.  McCandless  concurring. 
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June  80,  1920. 
Case  No.  2732. 

In  re  CLAIM  OF  HAKKT.  BEOS. 

1.  JURISDICTION. — ^The  Secretary  of  War  has  no  Jnrisdlotion  of  a  claim  under 

the  act  of  March  8,  1919,  presented  after  the  expiration  of  the  period 
prescribed  in  that  act  for  the  fLUng  of  snch  claims. 

2.  CLAIM  AND  DECISION.— This  claim  for  |402.96  is  for  loss  suffered  by  claim* 

ant  due  to  alleged  improper  grading  of  its  wool.    Held,  no  Jurisdiction. 

Maj.  'Miller  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2,  1919.  t^tatement  of 
claim,  Form  B,  has  been  filed  under  the  provisions  of  Supply  Circu- 
lar No.  17,  Purchase,  Storage,  and  Traffic  Division,  dated  March  26^ 
1919,  for  $402.96,  by  reason  of  an  agreement  alleged  to  have  been 
entered  into  between  claimant  and  the  United  States. 

2.  Claimant  alleges  that  in  October,  1918,  he  delivered  to  E.  H. 
Tryon,  at  Stockton,  Calif.,  6,874  pounds  of  wool,  for  which  he 
should  have  received  51  cents  per  pound;  that  this  wool  was  de- 
livered for  use  of  the  Government  in  accordance  with  the  terms  of 
the  Government  regulations  for  handling  the  wool  clip  of  1918  as 
established  by  the  Wool  Division,  War  Industries  Board,  May  21, 
1918;  that  this  wool  was  not  properly  graded  in  accordance  with 
these  Government  regulations;  that  he  was  paid  only  $0.4414  per 
pound,  and  that  there  is  still  due  him  the  sum  of  $402.96. 

3.  Claimant  has  submitted  an  affidavit  in  which  he  states  that  he 
did  not  present  this  claim  to  any  department,  official,  or  agent  of  the 
Government  prior  to  January  19, 1920. 

DECISION. 

1.  The  act  of  March  2,  1919,  entitled  "An  act  to  provide  relief  in 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and  for 
other  purposes,"  authorizes  the  Secretary  of  War  to  adjust,  pay,  or 
discharge  certain  informal  agreements  entered  into  during  the  emer- 
gency and  prior  to  November  12, 1928. 

2.  This  law  was  enacted  in  order  to  enable  the  War  Department  to 
adjust  agreements  which  had  not  been  reduced  to  writing  in  accord- 
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ance  with  existing  statutes.  The  Secretary  of  War  had  no  authority 
to  adjust  such  agreements  until  the  act  of  March  2,  1919,  became  a 
law.  In  granting  the  Secretary  of  War  this  special  authority  to 
adjust  informal  agreements,  Congress  thought  it  best  to  place  a 
time  limit  on  the  period  during  which  such  claims  might  be  pre- 
sented and  therefore  inserted  a  provision  in  the  act  reading  as  fol- 
lows: 

"  Provided  further^  That  this  act  shall  not  authorize  payment  to 
be  made  of  any  claim  not  presented  before  June  thirtieth,  nineteen 
hundred  and  nineteen." 

3.  The  provision  fixing  the  last  day  upon  which  claims  can  be 
presented  is  plain  and  definite.  Claims  arising  under  this  act  pre- 
sented after  June  30,  1919,  can  not  be  considered  by  the  Secretary 
of  War  nor  by  the  Board  of  Contract  Adjustment,  which  is  in  such 
cases  the  agent  of  the  Secretary  of  War.  This  Board  is  authorized 
to  adjust  such  claims  in  accordance  with  the  terms,  of  the  act  of 
March  2,  1919,  and  in  so  doing  must  comply  strictly  with  every  pro- 
vision of  the  act.  It  is  not  possible  for  this  Board  to  comply  with 
only  part  of  the  act  and  to  ignore  the  balance  of  its  requirements. 
Therefore  we  must  give  as  much  consideration  to  the  provision  fixing 
a  final  presentation  date  as  to  the  other  portions  of  tiie  act,  and  can 
not  take  jurisdiction  of  a  claim  which  was  not  presented  before 
June  30,  1919.  (McDonald  &  Co.,  case  No.  1656,  Vol.  11,  these  de- 
cisions, p.  442;  Schultz  &  Hirsch,  case  No.  2170,  Vol.  II,  these 
decisions,  p.  763.) 

4.  Claimant  having  failed  to  present  this  claim  before  June  80, 
1919  (and  for  nearly  a  year  thereafter),  it  is  clear  that  the  claim 
can  not  be  considered  and  that  this  Board  is  without  power  or  author- 
ity to  entertain  same. 

Mr.  McCandless  and  Mr.  Eason  concurring. 
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June  80, 1920. 
Case  No.  2689. 

In  re  CLAIM  OF  FEED  T.  LET  &  CO.  (INC.). 

1.  FERFOBMANCE  BON]>— MISTAKE— KEFORKATION.—Where  there  is  a  mu- 

tual mistake  in  drafting  a  contract,  in  that  both  the  Government  repre- 
sentatives and  the  claimant  understood  that  the  premium  to  be  paid  a 
surety  company  for  a  contractor's  bond  is  a  proper  element  of  cost  for 
which  claimant  should  be  reimbursed  under  a  cost-plus  percentage  con- 
tract, the  contract  will  be  re-formed  so  as  to  express  the  intention  of  the 
parties  at  the  time  the  contract  was  entered  into. 

2.  CLAIM  AND  DECISION.— Claim  for  $2,600  iLled  under  the  act  of  March  2, 

1919,  but  considered  as  presented  under  G.  0. 103  because  it  is  based  upon 
a  validly  executed  contract.    The  contract  was  a  cost-plus  contract  for 

the  construction  of  Camp  Devens,  Mass.     Held,  claimant  is  entitled  to 

recover. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OP  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  comes  to  this  Board  as  a  class  B  claim,  filed  in  ac- 
cordance with  P.,  S.,  and  T.  Supply  Circular  No.  17, 1919,  by  Fred  T. 
Ley  &  Co.  (Inc.),  of  Springfield,  Mass.,  claimant  herein,  for  the  sum 
of  $2,500,  premium  paid  by  claimant  for  a  performance  bond  under 
an  alleged  oral  agreement  between  the  claimant  and  the  United 
States.  Said  performance  bond  was  entered  into  to  insure  the  per- 
formance of  a  formally  executed  contract  entered  into  on  the  11th 
day  of  June,  1917,  by  Fred  T.  Ley  &  Co.,  by  Harold  A.  Ley,  presi- 
dent, and  the  United  States  through  W.  A.  Dempsey,  major,  Q.  M., 
U.  S.  R.,  acting  by  the  authority  of  the  Secretary  of  War. 

2.  This  claim  was  filed  originally  with  this  Board  on  June  28, 
1919.  Prior  thereto,  however,  the  bill  for  this  item  was  filed  with  the 
Government  disbursing  officer  at  Ayer,  Mass.,  approved,  allowed,  and 
paid  by  the  Government.  Thereafter  the  same  was  ordered  disal- 
lowed and  was  refunded  by  the  claimant  at  the  request  of  the  Gov- 
ernment. 

3.  Under  the  terms  of  the  contract  the  contractor  was  to— 

"In  the  shortest  possible  time  furnish  the  labor,  material,  tools, 
machinery,  equipments  facilities,  and  supplies,  and  do  all  things 
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necessary  for  the  construction  and  completion  of  the  following 
work: 

^^At  Ayer,  Massachusetts.  Buildings  and  other  utilities,  except 
roads,  stoves,  bunks,  mattresses,  ranges,  and  refrigerators,  for  an 
Infantry  division,  including  the  following  additional  units,  viz, 

'*1  aero  squadron, 

"  1  balloon  company, 

"  1  telegraph  battalion.  Signal  Corps, 

"  1  regiment  Heavv  Artillery,  horse-drawn, 
in  accordance  with  the  drawings  and  specifications  to  be  furnished 
by  the  contracting  officer,  and  subject  in  every  detail  to  his  super- 
vision, direction,  and  instruction." 

4.  Contract  was  for  emergency  work  for  construction  of  canton- 
ment buildings  at  Ayer,  Mass.,  on  Form  586,  War  Department,  Con- 
struction Division,  United  States  Army,  commonly  called  "cost- 
plus"  contracts. 

6.  Article  II  of  said  contract  provided : 

"ABncMs  II.  The  contractor  shall  be  reimbursed  in  the  manner 
hereinafter  described  for  such  of  its  actual  net  expenditures  in  the 
performance  of  said  work  as  may  be  approved  or  ratified  by  the 
contracting  officer  and  as  are  included  in  the  following  items : 

"(^)  Such  bonds,  fire,  public  liability,  employers'  liability,  work- 
men's compensation,  and  other  insurance  as  the  contracting  officer 
may  approve  or  require,  and  such  losses  and  expenses  not  compen- 
sated bj^  insurance  or  otherwise  as  are  found  and  certified  by  the 
contracting  officer  to  have  been  actually  sustained  (including  settle- 
ments made  with  the  written  consent  and  approval  of  the  contracting 
officer)  by  the  contractor  in  coimection  with  said  work  and  to  have 
clearly  resulted  from  causes  other  than  the  fault  or  neglect  of  the 
contractor.  Such  losses  and  expenses  shall  not  be  included  in  the 
cost  of  the  work  for  the  purpose  of  determining  the  contractor's  fee. 
The  cost  of  reconstructing  and  replacing  any  of  the  work  destroyed 
or  damaged  shall  be  included  in  the  cost  of  work  for  the  purpose  of 
reimbursement  to  the  contractor,  but  not  for  the  purpose  oi  deter- 
mining the  contractor's  fees,  except  as  hereinafter  provided." 

6.  Article  IX  of  said  contract  provided: 

"Article  IX.  Bond. — The  contractor  shall,  prior  to  commencing 
the  said  work,  furnish  a  bond  with  sureties  satisfactory  to  the  con- 
tracting officer  in  the  sum  of  two  hundred  and  fifty  thousand  dol- 
lars, conditioned  upon  its  full  and  faithful  performance  of  all  the 
terms,  conditions,  and  provisions  of  this  contract  and  upon  its  prompt 
payment  of  all  bills  tor  labor,  material,  or  other  service  furnished 
to  the  contractor." 

7.  The  contractor  was  ordered  by  the  contracting  officer  to  furnish 
a  performance  bond  in  the  sum  of  $250,000.  Said  contractor  fur- 
nished said  bond,  and  paid  as  a  premium  thereon  the  sum  of  $2,500. 
The  claimant  performed  the  contract,  and  in  making  settlement 
thereon  presented  to  the  Government  disbursing  officer  at  Ayer, 
Mass.,  a  bill  for  the  premium  on  said  performance  bond. 
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8.  The  item  of  $2,500  for  premium  on  said  performance  bond  was 
paid  by  the  Government  to  claimant  on  November  5, 1917. 

9.  On  the  final  settlement  with  claimant,  Construction  Division 
deducted  the  $2,500  paid  for  the  performance  bond  premium  from 
the  final  payment  due  claimant. 

10.  It  was  the  understanding  of  both  the  contractor  and  the  offi- 
cers of  the  Construction  Division,  United  States  Army,  at  the  time 
of  their  entry  into  the  contract  herein  mentioned,  that  the  premium 
on  the  performance  bond  described  in  paragraph  9  of  the  contract 
was  a  reimbursable  item  under  the  terms  of  said  contract. 

11.  Testimony  to  that  effect  was  given  by  Col.  Evan  Shelby  at  the 
rehearing  in  the  case  of  Fred  T.  Ley  &  Co.,  No.  150-C-760.  It  was 
stipulated  that  the  testimony  in  that  case  might  be  considered  as 
testimony  in  all  cases  of  the  Fred  T.  Ley  &  Co.  (Inc.),  and  that  por- 
tion of  Col.  Shelby's  testimony  upon  which  the  decision  in  case  No. 
150-C-760  is  based  is  considered  as  though  given  in  this  case. 

DECISION. 

The  facts  and  supporting  testimony  in  this  case  being  the  same  as 
in  claim  150-C-760,  the  decision  in  the  latter  case  is  followed  and 
adopted  herewith  as  follows : 

"  1.  The  Comptroller  of  the  Treasury  having  held  that  the  pre- 
mium on  the  performance  bond  is  not  a  reimbursable  item  under 
Article  II  of  the  written  contract  entered  into  herein,  the  question 
before  this  Board  is  whether  or  not  the  original  contract  can  be  so  re- 
formed on  the  ground  of  a  mutual^  mistake  as  to  include  as  a  reim- 
bursable item  the  premium  on  performance  bond. 

"2.  The  re-formation  on  the  ground  of  a  mutual  mistake  of  a 
written  contract  solemnly  entered  into  should  be  undertaken  only 
upon  the  clearest  evidence  that  such  a  mistake  exists.  U.  S,  v. 
Milliken,  mi  U.  S.  168. 

"3.  In  the  instant  case,  the  form  of  the  written  contract  entered 
into  was  drawn  up  by  the  Construction  Division  of  the  Army, 
and  was  passed  Upon  not  only  by  the  officer  who  drew  the  form  of 
contract.  Colonel  Evan  Shelby,  but  by  a  committee  appointed  by  the 
Greneral  Munitions  Board  to  draft  the  form  of  contract  for  all  emer- 
gency work,  and  all  of  these  officers  intended  that  the  form  of 
written  contract  should  include  the  premium  on  the  performance 
bond  under  Article  IX  as  a  reimbursable  item,  and  so  informed  all 
contractors  who  discussed  the  matter  with  them. 

"  4.  In  a  proceeding  for  re-formation  of  a  Government  contract 
on  account  of  mistake,  the  parol  agreement  is  the  real  contract  and 
may  be  shown  in  evidence  together  with  the  facts  constituting  the 
mutual  mistake;  and  the  written  contract,  though  executed  in  ac- 
cordance with  R.  S.  3744,  may  be  re-formed  by  the  parties  to  cor- 
respond to  the  real  agreejnent.    Ackerlind  v.  Z7.  S.  240  U.  S.  531. 

"5.  In  the  instant  case  the  evidence  clearly  discloses  that  an  oral 
agreement  was  entered  into  prior  to  the  execution  of  the  written 
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contract,  whereby  the  Government  was  to  reimburse  the  contractor 
for  the  premium  on  performance  bond.  We  are  satisfied  that  the 
contract  herein  does  not  express  the  intent  of  the  parties  in  that  it 
does  not  cover  tliis  item  of  reimbursement  for  the  premium  on  the 
performance  bond  which  both  parties  intended  to  do,  but  by  error 
tailed  to  accomplish. 

"  ().  Clearly  a  mutual  mistake  was  made  herein,  and  the  law  would 
seem  clearly  to  be  that  re- formation  goes  on  the  basis  merely  of  an 
endeavor  by  mutual  consent  to  clearly  and  correctly  state  the  agree- 
ment made  as  of  the  date  when  it  was  intended  to  reduce  it  to  writ- 
ing. It  may  be  said  that  until  the  Secretary  of  War  and  the  claimant 
have  succeeded  in  so  reducing  it  to  writing  they  have  never  actually 
made  the  contract  in  written  form. 

'*  7.  This  Board  is  therefore  of  the  opinion  that  the  original  con- 
tract entered  into  between  the  United  iStates  Government  and  Fred 
T.  Ley  &  Company  should  be  re-formed  so  as  to  include  tlie  premium 
on  the  performance  bond  as  a  reimbursable  item. 

"8.  This  Board  will  therefore  refer  the  matter  to  the  Claims 
Board,  Construction  Division,  for  re-formation  of  the  original  con- 
tract by  a  supplemental  contract  re-forming  the  one  heretofore  made 
so  that  it  will  include  the  item  for  the  premium  on  performance  bond 
as  a  reimbursable  item,  and  for  final  settlement  of  the  account  be- 
tween claimant  and  the  Government." 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  de- 
cision to  the  Claims  Board,  Construction  Division,  for  action  in  ac- 
cordance therewith. 

Mr.  McCandless  and  Mr.  Price  concurring. 
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June  30,  1920. 
Case  No.  2533. 

In  re  CLAIM  OF  THE  MAUITIKE  HFQ.  CO. 

1.  DELAYS. — ^Where  the  Govemment  it  to  fumish  material  to  be  manufactured 

and  the  time  for  the  deliveries  of  materials  is  not  specifled  it  is  respon* 
sible  only  for  unreasonable  delays,  as  some  delay  was  to  be  expected. 
Claimant  is  entitled  to  an  allowance  for  machining  hard  forcings  not  in 
accordance  with  the  specifications. 

2.  CORPOKATE  KEOKGAHIZATION—FACILITIES.— Where  a  Canadian  corpora- 

tion, which  has  a  thoroughly  equipped  going  plant,  suitable  for  machin- 
ing shell  forgings,  is  oifered  a  contract  by  the  United  States,  and  for 
purposes  of  its  own  organises  a  Virginia  corporation  composed  of  practi- 
cally the  same  stockholders,  oi&cers,  and  directors  as  the  Canadian  cor- 
poration, and  the  property  of  the  Canadian  corporation  is  conveyed  to 
the  Virginia  corporation  in  exchange  for  its  stock,  and  the  latter  corpo* 
ration  takes  over  the  shell  contract,  it  is  not  entitled  to  payment  for  or 
amortization  of  the  cost  of  the  buildings  and  equipment  unless  specially 
contracted  for,  which  was  not  done  in  this  case. 

8.  COST  OF  STTKETY. — Where  the  officers  and  principal  stockholders  of  the 
claimant  company  guaranteed  the  United  States  that  a  loan  of  $1,000,000 
would  be  properly  expended  for  facilities,  in  the  absence  of  any  promise 
they  are  not  entitled  to  any  pay  therefor  as  they  were  merely  guarantee- 
ing the  honesty  of  the  company  they  controlled. 

4.  SALABIES. — ^Where  the  principal  part  of  the  time  of  executive  officers  is 
given  to  the  preparation  of  unfounded  claims  against  this  Government 
no  allowance  will  be  made  therefor. 

6.  TEKHIKATION  CLAUSE. — ^Allowances  made  on  suspended  contracts,  which 
contain  a  termination  clause,  are  governed  by  said  clause  and  no  allow- 
ance can  be  made  unless  provided  for  therein. 

6.  CLAIM  AND  DECISION.— Claims  under  G.  0.  103  on  two  formal  contracts  and 
a  procurement  order  for  $1,687,497.66  for  facilities,  delays,  and  loss  of 
profits.    Held,  claimant  not  entitled  to  recover. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Ord- 
nance Department,  on  a  claim  arising  from  two  formally  executed 
contracts  and  a  procurement  order. 

2.  T.  McAvity  &  Sons  (Ltd.),  a  Canadian  corporation,  was,  during 
the  year  1917,  engaged  in  the  manufacture  of  shells  at  St.  John,  New 
Brunswick,  Canada,  for  the  Canadian  Government.     Late  in  the 
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year  of  1917  it  ceased  work  for  the  Canadian  Government  and  com- 
menced  negotiations  to  sell  its  shell-making  machinery  to  the  Max- 
well Motor  Co.  and  other  corporations  in  the  United  States.  Allan 
McAvity,  who  had  been  superintendent  of  production  of  the  Imperial 
Munitions  Board  of  the  Canadian  Government,  ceased  his  connection 
with  the  Canadian  Government  and  represented  T.  McAvity  &  Sons 
(Ltd.)  in  negotiating  for  the  sale  of  said  machinery  in  the  United 
States. 

3.  In  January,  1918,  Dr.  Joseph  Flavelle,  chairman  of  the  Im- 
perial Munitions  Board  of  the  Canadian  Government,  stated  that  T. 
McAvity  &  Sons  (Ltd.)  would  not  be  permitted  to  ship  its  machinery 
to  the  United  States,  but  that  it  could  arrange  with  the  United  States 
Government  to  machine  shells  until  such  period  as  the  Canadian 
Government  might  demand  the  use  of  said  plant  for  its  own  purposes. 

4.  Maj.  F.  C.  Cheston,  negotiating  officer  for  the  production  of 
shells  and  ammunition  for  the  United  States  at  Washington,  wrote 
Allan  McAvity  late  in  1917  that  the  United  States  Government 
might  be  willing  to  give  T.  McAvity  &  Sons  (Ltd.)  a  contract  to 
manufacture  shells.  Allan  McAvity  called  on  Maj.  Cheston  in 
Washington,  D.  C,  during  January,  1918,  and  Maj.  Cheston  offered 
to  give  T.  McAvity  &  Sons  (Ltd.)  a  contract  to  machine  100,000  9.2 
shells  at  $17  each.  A  procurement  order  was  issued  to  T.  McAvity 
&  Sons  (Ltd.)  on  said  terms. 

5.  After  receiving  this  order  Allan  McAvity  returned  to  Canada 
and  consulted  with  officers  of  the  T.  McAvity  &  Sons  (Ltd.),  and 
later  informed  Maj.  Cheston  that  the  officers  of  T.  McAvity  &  Sons 
(Ltd.)  proposed  to  organize  a  corporation  in  the  United  States, 
called  the  Maritime  Manufacturing  Co.,  to  accept  the  said  proposed 
order.  Allan  McAvity  states  that  the  company  was  organized  in 
Virginia  in  order  (1)  that  it  might  deal  directly  with  the  officials 
of  the  United  States  and  not  through  its  representatives  in  Canada, 
(2)  to  avoid  taxation  in  Canada,  and  (3)  that  certain  stockholders 
of  the  T.  McAvity  &  Sons  (Ltd.)  need  not  share  in  the  new  enter- 
prise. 

6.  The  Maritime  Manufacturing  Co.  was  organized  under  the  laws 
of  Virginia  on  the  6th  day  of  March,  1918,  with  a  capital  stock  of 
$2,000,000.  Its  directors  are  the  five  directors  of  the  T.  McAvity 
&  Sons  (Ltd.)  and  three  additional  directors. 

7.  The  Maritime  Manufacturing  Co.  issued  stock  of  the  par  value 
of  $849,900  to  T.  McAvity  Stewart  and  G.  Clifford  McAvity  as  trus- 
tees, which  stock  was  placed  with  the  Washington  Loan  &  Trust  Co. 
The  T.  McAvity  &  Sons  (Ltd.)  executed  and  delivered  a  bill  of  sale, 
covering  certain  machinery  in  two  plants  in  St.  John,  New  Bruns- 
wick, conveying  the  said  machinery  to  T.  McAvity  Stewart  and  G. 
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Clifford  McAvity,  who  conveyed  the  machinery  to  the  Maritime 
Manufacturing  Co.  in  return  for  certificates  of  shares  of  stock  of 
the  Maritime  Manufacturing  Co.  amounting  in  par  value  to  $849,800, 
the  estimated  value  of  said  machinery.  The  said  certificates  were 
issued  to  all  the  stockholders  of  the  T.  McAvity  &  Sons  (Ltd.),  ex- 
cept three,  and  delivered  to  T.  McAvity  Stewart  and  G.  Clifford 
McAvity  as  trustees,  and  placed  in  the  custody  of  the  Washington 
Loan  &  Trust  Co.  to  be  held  for  the  stockholders  of  the  T.  McAvity 
&  Sons  (Ltd.)  in  the  proportion  of  their  holding  of  the  stock  of  the 
T.  McAvity  &  Sons  (Ltd.). 

8.  Allan  McAvity  testified  that  certain  of  the  stockholders  repre- 
senting shares  of  the  T.  McAvity  &  Sons  (Ltd.)  amounting  to  about 
$100,000  had  refused  to  accept  the  said  amount  of  stock  of  the  Mari- 
time Manufacturing  Co.,  and  had  been  paid  cash  for  the  value  of 
said  stock  by  T.  McAvity  Stewart,  who  took  over  the  said  stock. 
Seven  hundred  and  one  thousand  five  hundred  and  sixty-one  dollars 
of  said  stock  was  issued  for  the  equipment  in  building  No.  1,  which 
was  used  for  manufacturing  9.2  shells.  (The  remainder  of  the  equip- 
ment for  which  the  remainder  of  the  stock  was  issued,  applies  to  4.7 
contracts  under  which  all  claims  have  been  settled  by  the  Govern- 
ment.) Accordingly,  in  the  settlement  of  the  contracts  which  are 
the  subject  of  this  claim,  we  are  concerned  only  with  the  item  of 
$701,561. 

9.  The  stockholders  of  the  two  companies  and  their  holdings  of 
stock  were,  at  the  time  of  the  issue  of  said  stock,  as  follows : 

8tockkolder8. 


Maritime 
Manufao- 
turini;  Cor- 
poration. 


T.  McAvity 
&  Sons 
(Ltd.) 


McAvity,  George 

McAvity,  John  A 

McAvity,  Thomas 

McAvity,  Thomas  (trustee) . 

McAvity,  Stephen  S 

McAvity,  James  L 

McAvity,  Mrs.  Oeorgo 

McAvity,  G.  Clifford 

McAvity,  Rosamond 

McAvity,  Mrs.  James  H 

McAvity,  Mrs.  William 

Schofleld,  Mrs.  H.  W 

Schofield,  Mrs.  CD 

Oiosby.  Mrs.  F.  8 

Came,  Mrs.  F.  E 

Stewart,  T.  McAvity 

Knowlton,  F.J.  O 

Coster,  Charles 

McAvity,  Allan  O 


Number  <tf 

shares. 

8,470 

1,880 

100 

100 

104 

000 

60 

190 

10 


104 


234 
233 
1,2M 
42 
80 
150 

8,496 


Number  i^ 

shares. 

8,570 

935 

400 

156 

S3 

sao 

26 

10 

5 

155 

202 

27 

53 

184 

168 

»l 

83 

15 


0,874 
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10.  The  first  contract,  War  Ord.  P-4230-1795-A,  was  executed 
under  date  of  March  15,  1918,  for  the  machining  of  one  hundred 
thousand  9^  H.  E.  shells  at  $17  each.    The  contract  provides  : 

"Deliveries  shall  begin  within  30  days  after  receipt  of  forgings, 
to  be  completed  January  1,  1919,  in  accordance  with  a  definite 
monthly  schedule  of  deliveries  to  be  furnished  later." 

"Article  III.  The  United  States  agrees  to  furnish  without  cost 
to  the  manufacturer  the  material  or  component  parts  listed  below,  in 
quantities  determined  by  the  Chief  of  Ordnance  to  be  requisite,  and 
at  such  times  as  will  enable  the  manufacturer  to  deliver  the  articles 
in  accordance  with  the  schedule  of  deliveries  hereinbefore  set  forth.' 
«    *    « 

"Upon  the  completion  of  this  contract  the  actual  expense  to  the 
contractor  of  machining  the  steel  forgings  and  copper  bands  fur- 
nished by  the  United  States,  as  hereinafter  provided,  which  during 
the  process  of  conversion  develop  defects  will  be  determined  by  the 
contracting  officer^  and  such  actual  expense  as  determined  and 
allowed  will  be  paid  by  the  United  States  to  the  contractor  in  addi- 
tion to  the  contract  price  of  the  articles  as  herein  fixed. 

"  Upon  the  completion  of  this  contract  the  actual  cost  to  the 
United  States  of  steel  forgings  and  copper  bands  spoiled  or  de- 
stroyed through  faulty  worlananship  in  the  contractor's  plant  will 
be  computed  by  the  contracting  officer,  and  the  actual  cost  thereof 
will  be  charged  against  the  contractor  and  deducted  from  any  pay- 
ments to  be  made  the  contractor,  or  if  no  such  payments  remain  to 
be  made  the  contractor  shall  immediatelv  pay  to  the  United  States 
the  cost  of  such  for;^ings  and  copper  bands  as  determined  by  the  con- 
tracting officer. 

"All  scrap  resulting  from  the  manufacture  under  this  contract 
shall  be  the  property  of  the  contractor. 

"  Article  IV.  In  the  event  of  the  cancellation  of  this  contract,  as 
in  this  article  provided,  the  United  States  will  inspect  the  completed 
articles  or  material  then  on  hand  and  such  as  may  be  completed 
within  thirty  (30)  days  after  such  notice,  and  will  pay  to  the  con- 
tractor the  price  herein  fixed  for  the  articles  or  material  accepted 
by  and  delivered  to  the  United  States.  The  United  States  will  also 
pay  to  the  contractor  the  cost  of  the  component  materials  and  parts 
then  on  hand  in  an  amount  not  exceeding  the  requirements  for  the 
completion  of  this  contract,  which  shall  be  in  accordance  with  the 
specifications  referred  to  in  schedule  1  hereto  attached,  and  also  all 
costs  theretofore  expended  and  for  which  payment  has  not  pre- 
viously been  made  and  all  obligations  incurred  solely  for  the  per- 
formance of  this  contract  of  which  the  contractor  can  not  be  other- 
wise relieved.  To  the  above  may  be  added  such  sums  as  the  Chief 
of  Ordnance  may  deem  necessary  to  fairly  and  justly  compensate 
the  contractor  for  work,  labor,  and  service  rendered  under  this  con- 
tract. 

"  Title  to  all  such  component  material  and  parts  paid  for  by  the 
United  States  under  this  article  shall,  immediately  upon  such  pay- 
ment, vest  in  the  United  States." 

34113— 21— VOL  6 41 
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On  March  26,  1918,  the  claimant  wrote  the  Bureau  of  Ordnance, 
Washington,  D.  C,  as  follows : 

"  We  inclose  herewith  schedule  of  deliveries  for  the  above  order, 
and  trust  you  can  arrange  for  the  forgings  to  be  delivered  at  least 
two  months  in  advance  of  the  above  schedule.  Ample  time  should 
also  be  allowed  for  transit,  dei)ending  upon  the  point  from  which 
shipment  is  made. 

"  We  specified  in  our  tender  that  f orgings  should  be  delivered  at 
least  two  months  in  advance  of  schedule,  but  this  is  barely  sufficient 
to  insure  continuous  operation,  and  full  allowance  should,  therefore 
be  made  for  delays  in  transportation. 

"  Our  plant  is  now  ready  to  start  operations,  and  we  trust  early  de- 
livery can  be  nlade  here  of  component  parts  to  enable  us  to  get 
started." 

Estimate  of  deliveries  9J&"  shells. 

April > 2,  500 

May 5, 500 

June 7,500 

July   31,000 

August   13, 500 

September  15, 000 

October  15,000 

November  15, 000 

December   15,000 

Total - 100,000 

"  Provided  we  get  5,000  f orgings  by  April  first  and  further  pro- 
vided that  f orgings  are  supplied  two  months  in  advance  of  the  above 
schedule." 

In  reply  to  the  above  letter,  Maj.  Merrill  G.  Baker,  of  the  Projec- 
tile Section,  Ordnance  Department,  wrote  the  claimant  on  March  30, 
1918,  as  follows: 

"  1.  I  am  directed  by  the  Acting  Chief  of  Ordnance  to  make  ac- 
knowledgment of  vour  letter  of  March  30th,  P471.17/830,  inclosing 
schedule  of  monthly  deliveries  on  the  above  contract  calling  for  the 
machining  of  100,000  9.2"  shell. 

"2.  Your  request  in  regard  to  supplying  forgings  has  been  noted 
and  will  be  complied  with  as  fully  as  it  is  possible  to  do." 

11.  On  August  7,  1918,  the  parties  entered  into  a  contract  supple- 
mental to  the  foregoing  contract,  which  contains  the  following  clause : 

"  Whereas  it  is  desired  to  supplement  and  amend  said  contract  in 
the  interest  of  the  United  States  so  as  to  change  the  dates  of  deliveries, 
the  contractor  having  been  delayed  in  the  performance  of  the  contract 
by  the  failure  of  the  United  States  to  deliver  component  parts  as 
agreed  in  time  to  enable  the  contractor  to  complete  the  contract  as 
provided  therein,  such  delays  having  been  wholly  beyond  the  control 
and  without  the  fault  of  the  contractor." 
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Articles  I  and  II  of  the  supplemental  contract  provide  as  follows : 

"Akticle  I.  Delivery  of  the  articles  contracted  for  shall  be  made 
in  accordance  with  the  following  schedule  which  supersedes  tht 
schedule  of  deliveries  set  forth  in  the  original  contract : 

During  tbe  month  of  September,  1918 2, 500  shell. 

During  the  month  of  October,  1918 5, 500  shell. 

During  the  month  of  November,  1918 7»  500  shell. 

During  the  month  of  December,  1918 11, 000  shell 

During  the  month  of  January,  1919 13, 500  shell: 

During  the  month  of  February,  1919 15, 000  shell. 

During  the  month  of  March,  1919 15, 000  shell. 

During  the  month  of  April,  1919 15, 000  shell. 

During  the  month  of  May,  1919 15, 000  shell. 

"Article  II.  Except  as  herein  modified,  all  the  terms  and  condi- 
tions of  the  agreement  dated  March  16th,  1918,  shall  remain  in  full 
force  and  effect." 

12.  On  or  about  May  20,  1918,  procurement  order  P8247-2414r-A 
was  sent  to  the  claimant  by  Lieut.  Col.  R.  P.  Lamont,  representing 
the  United  States,  providing  for  the  machining  of  160,000  9.2  H.  E. 
shells,  deliveries  to  begin  August,  1918,  and  end  May,  1919,  in  accord- 
ance with  schedule,  at  the  price  of  $17  each  f .  o.  b.  St.  John,  New 
Brunswick.  The  said  procurement  order  was  followed  by  a  formal 
written  contract  dated  May  20,  1918,  P8247-2414r-A,  which  provides 
for  the  machining  and  deliveries  of  the  160,000  9.2  shells  at  $17  each, 
as  set  forth  in  said  procurement  order.    The  contract  provides : 

"Article  I.  The  contractor  represents  that  its  present  facilities  are 
inadequate  for  the  performance  of  this  contract,  and  agrees  to  pro- 
vide and  erect  such  buildings,  equipment,  machinery,  tools,  and  other 
facilities  (hereinafter  called  increased  lacilities)  as,  in  addition  to 
the  contractor's  normal  facilities,  will  enable  it  to  perform  all  the 
terms  and  conditions  of  this  contract,  estimated  expenditure  of  which 
is  not  to  exceed  $1,000,000. 

"The  contractor  agrees  to  file  with  the  contracting  officer  a 
schedule  of  the  kind  and  value  of  all  increased  facilities  as  soon  as 
installed.     *    *     * 

"  If,  however,  this  contract  is  terminated  through  no  fault  of  the 
contractor,  prior  to  complete  performance  thereof,  the  contractor 
shall  be  entitled  to  reimbursement  for  the  cost  of  the  increased  facili- 
ties hereinbefore  described,  to  the  extent  of  an  amount  computed  by 
multiplying  the  total  number  of  shell  then  remaining  undelivered 
and  as  to  which  the  contractor  is  not  in  inexcusable  arrears,  by  a 
unit  figure  obtained  by  dividing  the  value  of  the  increased  facilities 
by  the  total  number  oi  shell  named  in  this  contract." 

"  Upon  payment  of  this  sum,  title  to  removable  equipment  of  an 
equivalent  value  (based  upon  the  value  at  the  time  of  installation, 
as  set  forth  in  the  schedule  of  increased  facilities  hereinbefore  re- 
quired to  be  filed  with  the  contracting  officer)  shall  vest  in  the  United 
States  with  privilege  of  removal  within  one  year  thereafter. 
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"Article  III.  The  contractor  agrees  to  deliver  all  the  completed 
shell  to  the  United  States  f .  o.  b.  cars  contractor's  plant  in  accordance 
with  the  following : 

During  the  month  of  November,  1918 2. 500  shell. 

During  the  month  of  December,  1918 5, 000  shell. 

During  the  month  of  January,  1919 7, 500  shell. 

During  the  month  of  February,  1919 10,000  shell. 

During  the  month  of  March,  1919 15, 000  shell. 

During  the  month  of  April,  1919 15,000  sliell. 

During  the  month  of  May,  1919 15. 000  .shell. 

During  the  month  of  June,  1919 30. 000  shell. 

During  the  month  of  July,  1919 30,000  shell. 

During  the  month  of  August,  1919 30, 000  shell. 

"  The  entire  contract  shall  be  completed  by  August  31,  1919." 

Article  IX  sets  forth  a  termination  clause,  in  effect  the  same  as 
the  cancellation  clause  set  forth  in  the  foregoing  contract,  and  pro- 
vides that  the  Chief  of  Ordnance  at  any  time  may  notify  the  con- 
tractor that  "any  part  or  parts  of  the  shells  herein  contracted  for 
then  remaining  to  be  delivered,  shall  not  be  manufactured  or 
delivered." 

13.  On  September  12,  1918,  Maj.  M.  G.  Baker  wrote  the  claimant 
that  the  Government  would  prepare  an  order  for  the  claimant  to 
machine  200,000  9.2  shells  in  accordance  with  specifications,  and  the 
Government  would  furnish  forgings,  base  plugs,  and  copper  bands. 
The  price  to  be. received  by  the  claimant  was  $17  per  shell,  f.  o.  b. 
claimant's  plant,  the  deliveries  to  begin  July,  1919,  and  end  De- 
cember, 1919.    The  said  letter  contained  the  following  paragraph : 

"  6.  It  is  understood  that  the  Government  will  not  furnish  any  in- 
creased facilities  in  the  above." 

14.  A  requisition  for  a  contract  for  machining  the  said  200,000 
9.2  H.  E.  shells  at  $17  each,  numbered  War-Ord-Pl5204r-3647-A, 
was  drawn  up  September  20, 1918.    The  requisition  states : 

"The  contractor  represents  that  its  present  facilities  are  inade- 
quate for  the  performance  of  this  contract  and  agrees  to  provide 
and  erect  such  buildings,  equipment,  machinery,  tools,  and  other 
facilities  (hereinafter  called  increased  facilities)  as  in  addition  to 
the  contractor's  normal  facilities  will  enable  it  to  perform  all  the 
terms  and  conditions  of  this  contract,  estimated  expenditure  of  which 
is  not  to  exceed  $500,000. 

"*  *  *  If,  however,  this  contract  is  terminated  through  no 
fault  of  the  contractor,  prior  to  complete  performance  thereof,  the 
contractor  shall  be  entitled  to  reimbursement  for  the  cost  of  the 
increased  facilities  hereinbefore  described,  to  the  extent  of  an  amount 
computed  by  multiplying  the  total  number  of  shell  then  remaining 
undelivered  and  as  to  which  the  contractor  is  not  in  inexcusable 
arrears,  by  a  unit  figure  obtained  by  dividing  the  value  of  the 
increased  facilities  by  the  total  number  of  shell  named  in  this 
contract." 
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Apparently  this  requisition  sets  forth  the  terms  of  an  agreement 
between  the  United  States  and  the  claimant,  made  after  September 
12,  1918.  It  seems  no  procurement  order  was  issued  to  the  claimant 
and  the  written  contract  called  for  by  said  requisition  was  never 
sent  claimant.  Thereafter,  on  January  20, 1920,  the  Ordnance  Claims 
Board  drew  certificate  "C  covering  the  said  order  for  200,000 
shells. 

15.  On  or  about  November  26, 1918,  the  United  States  inspector  at 
the  claimant's  plant  advised  the  claimant  that  it  must  cease  opera- 
tions within  30  days  from  that  date.  The  claimant  then  gradually 
ceased  operations,  and  finally  discontinued  operation  on  December 
26, 1918. 

16.  As  the  claimant  was  incorporated  in  the  State  of  Virginia,  its 
claim  was  filed  with  the  Baltimore  Ordnance  Board.  The  said 
board's  auditors  examined  the  claimant's  books  and  in  July,  1919, 
recommended  that  the  claimant  be  paid  for  all  its  expenditures  under 
all  the  contracts  for  new  buildings,  new  machinery,  and  the  cost  of 
manufacture  of  said  shells,  including  $701,561  for  its  original  equip- 
ment, $565,000  for  certain  land  and  the  original  building,  power 
house,  and  certain  other  buildings,  plus  10  per  cent  of  the  cost  of 
manufacture  of  said  shells,  less  all  payments  and  salvage,  and  finally 
found  that  a  balance  of  $1,119,856.94  should  be  paid  the  claimant  in 
full  settlement. 

17.  The  Claims  Board,  Ordnance  Department,  refused  to  approve 
the  recommendation  of  the  Baltimore  Claims  Board,  and  found  (1) 
that  the  said  sums  of  $701,561  and  $565,000  should  not  be  allowed, 
and  (2)  that  the  claim  should  be  considered  on  an  amortization  basis. 

18.  On  December  16,  1919,  the  Ordnance  Board  made  an  item 
settlement  with  the  claimant,  as  follows : 

Item  Settlement  No,  i,  dated  Dec.  16,  WW, 

Unworked  direct  materials $7, 387.  22 

Indirect  materials 57, 048. 75 

Subcontractor's  claims 157, 037. 84 

Expenses  from  date  of  suspension  to  Dec. 
15,  1919,  as  follows: 

Supervision  and  clerical  wages $14,416.42 

Material  and  supplies 1,678.02 

Soft  coal 11, 236.  72 

Electric  power 2, 136.  74 

Water  taxes,  etc 627.68 

Liability  insurance 252.09 

Fire  insurance 1, 612. 08 

General  plant  expense 4, 987. 94 

Taxes 850. 00 

Automobile  expenses 2, 973. 62 

Watchmen's  wages,  etc 16, 766. 26 
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Expenses  from  date  of  suspension  to  Dec 
15,  1919,  as  follows — Continued. 

Traveling  expenses $13,946.40 

Directors*  fees 600.00 

$72, 083. 97 

Interest  on  Government  loan  to  Jan.  lert 9, 916. 65 

Interest  on  award  from  Jan.  1st,  1919  to  Dec.  15, 

1919,  at  6  per  cent 60, 359. 01 

$142,359.63 

159/160  of  the  cost  of  additional  buildings  (exclusive  of  Building 
No.  1,  on  which  contractor  claims  $500,000  for  land  and  build- 
ing, and  exclusive  of  power  house  and  equipment,  on  which  con- 
tractor claims  $65,000),  machinery,  tools,  equipment,  and  office 

'  building  alterations,  together  with  Installation  charges,  all  being 
Items  on  War-Ord  P-8247-2414A 828, 248. 52 


Gross  total .-  1, 192, 081. 96 

Deductions : 

Components  spoiled  In  manufacture $11, 251.  50 

Interest  on  $1,000,000  loan  to  Dec.  30.  1918— 9, 916. 65 

ProporUon  (i)  of  Government  loan 500,000.00 

Interest  on  above  from  Jan.  1,  1919,  to  date  of  pay- 
ment thereof 28, 916.  66 

550, 084. 81 


Net  amount  (for  which  claimant  received  cash) 641,997.15 

Explanation  of  $828,248.52  item :  This  item  is  made  up  as  follows: 

Cost  of  buildings  #2,  #3,  and  #4,  with  dwelling  houses,  etc $434, 312. 11 

Cost  of  machinery,  tools,  and  equipment  (not  Including  original)-  627,200.48 

Cost  of  installation  of  above 266,  519. 43 

Cost  of  alterations  to  office  building  at  King  St 5, 425.  61 


1,333,457.63 
The  above  total  was  apportioned  as  foUows : 

#2  contract .     $833,457.63 

#3  contract 500,000.00 


1, 333. 457.  63 

and  as  1,000  shells  were  shipped  on  #2  contract  claimant  was  paid 
159/160  of  $833,457.33,  or  $828,248.52,  and  1/160  or  $5,209.11  was 
treated  as  having  been  amortized. 

Statutory  award  (#3  contract)  dated  March  12tli,  1920. 

Government  paid : 

Proportion  of  cost  of  buildings,  inacliinery,  equip- 
ment, etc $500,000.00 

Interest  on  above  from  Jan.  1,  1919,  to  Dec.  15,  1919, 
at  G% 28,750.00 


Gross  amount $528, 750. 00 
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Deductions  froin  above: 

Balance  (i)  of  Government  loan $600,000.00 

Interest  on  above  from  Jan.  1,  1919,  to  Dec.  15,  1919, 

at  6% 28, 760. 00 

Net  amount $628, 750. 00 

Government  took  title  to : 

Unworked  direct  materials 7, 387. 22 

Indirect  materials 57, 048. 75 

Machinery,  tools,  and  equipment 627,200.48 


691, 636. 46 


Government  took  title  to  equipment  and  materials  costing  $691,636.45  on 
December  16,  1919,  and  after  they  bad  shipped  motors,  engines,  boilers,  machine 
tools,  etc.,  sold  the  claimant  the  balance,  on  May  1, 1920,  for  $101,200.00. 

In  the  above  item  settlement  the  claimant  was  repaid  the  sum  of 
$434,312.11,  which  it  expended  for  buildings  No.  2,  No.  3,  and  No.  4. 
Accordingly,  the  United  States  owns  an  equitable  interest  in  said 
buildings. 

19.  The  Claims  Board,  Ordnance  Department,  disallowed  all  the 
items  of  the  claim,  hereinafter  set  forth,  except  that  it  offered  the 
following  amounts  in  full  settlement : 

(o)  For  unloading  forgings $8,812.45 

iff)  Salaries  of  executive  officers  from  Dec  28, 1918 20, 000. 00 

(h)  Legal  expenses  and  auditors*  expenses 2,797.16 

Total 81, 609. 61 

The  claimant  now  appeals  from  the  decision  of  the  Claims  Board, 
Ordnance  Department. 

20.  As  the  contracts  are  not  cost-plus  contracts,  we  will  consider 

the  claim  upon  an  amortization  basis.    The  claimant  was  asked  to 

present  the  items  of  its  claim  and  it  has  presented  the  following 

items: 

statement  of  claim  on  amortization  basis. 

Item.  Description.  Amount. 

(a)  Excess  costs  of  manufacture  due  to  (1)  delays  in  receipt  of 
forgings,  (2)  delays  in  receipt  of  base  plugs,  (8)  macblning 
hard  forgings,  (4)  unloading  surplus  forgings,  (5)  unload- 
ing surplus  copper  bands,  (6)  machining  shells  in  process, 
(7)  maintaining  excess  staff,  and  other  charges $228,892.76 

(6)  50,577/100,000  of  depreciation  of  equipment  In  #1  building, 
etc.: 

Cost  of  equipment $701,561.18 

Estimated  present  value  (Col.  Mattby's  figure).      89, 898. 84 

Depreciation 611, 662. 34 

50,577/100,000  of  depreciation 309, 360. 46 

Estimated  present  fair  value  of  equipment  to  be  paid  for 
by  U.  S.  unless  salvage  by  us 89, 898. 84 
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Item.  Description.  Amount. 

(c)  159/160  of  depreciation  of  #1  building  etc.,  and  P.  house 
equipment : 

Cost  of  above $565,000.00 

Estimated  present  value 300,000.00 


Depreciation 265, 000. 00 

159/160  of  above . 1263,343.75 

(Building,  land,  etc.,  become  our  property.) 

id)  Cost   of   obtaining  personal   guarantee   by   indorsement   of 

note  to  United  States  Government  for  one  million  dollars.      50, 000. 00 

(g)  Salaries  of  executive  officers  of  company  from  date  of  cessa- 
tion of  operations  (December  26,  1918)  until  date  of  final 
payment  of  claim,  at  the  rate  of  $105,000.00  per  year 

(h)  Cost  of  all  legal  expenses,  auditors'  expenses,  charter  fees, 

etc.,  to  date  of  final  payment  of  claim 

(i)  Cost  of  caring  for  Government  property,  Insurance,  and  all  in- 
cidental expenses,  from  Dec.  15,  1919,  until  date  of  payment 
of  claim  and  complete  removal  of  Government  property 

(i)  (x)  Interest  on  all  amounts  due  the  contractor  from  date  of 
suspension  to  date  of  payment,  at  the  rate  of  6%  per  an- 
num  

(e)  Damages  for  delay  in  receipt  of  forgings  for  five  months;  de- 
lays in  receipt  of  base  pluprs ;  hard  forgings  supplied  us,  etc., 
etc. ;  sustained  by  the  company  as  a  result  of  admitted  de-  ' 

fault  of  the  United  States  Government  In  furnishing  forging^ 
as  called  for  by  the  contract,  minimum 429, 300. 00 

if)  Damages  by  reason  of  early  shutdown  cf  plant  on  December 

26,  1918,  instead  of  January  31,  1919,  minimum 143,100.00 

(fc)  10%  fee  on  cost  of  outlay  in  preparing  to  perform  contract 

No.  2 160, 549. 65 

(«?)  Amount  of  interest  on  the  purchase  of  forgings  and  copper 

bands,  etc.,  paid  under  protest  to  the  Ordnance  Claims  Board-    13, 552. 31 
From  the  above  we  would  of  course  be  willing  to  deduct  the  salvage  value  of 

any  equipment  retained  by  us. 

21.  The  claimant  manufactured  a  total  of  50,423  shells  for  which 
it  received  payment  from  the  United  States  Government  at  the  rate 
of  $17  a  shell  or  the  total  sum  of  $857,191.  The  total  cost  of  manu- 
facturing said  shells,  the  claimant  alleges,  was  $610,759.28. 

22.  Item  (a),  $228,392.75.  The  claimant  has  introduced  no  testi- 
mony, although  so  rquej^ed,  of  the  separate  amounts  claimed  under 
subdivisions  marked  1  to  7,  inclusive,  of  item  (a)  of  its  claim.  The 
said  item  apparently  consists  of  costs  caused  by  alleged  delays,  etc., 
above  the  estimated  cost  of  $8  per  shell.  Allan  McAvity  testified  in 
relation  to  the  said  item  (a)  as  follows: 

"Our  contention  is  that  not  more  than  $8  per  shell  is  properly 
chargeable  to  the  cost  of  manufacture.  That  would  amount  to  about 
$403,000  and  the  balance  above  that  amount,  that  is  the  difference 
between  $403,000  and  $610,000,  or  about  $207,000,  is  excess  cost  due 
to  the  various  delays  as  given  under  headings  (referring  to 
item  (a))." 
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23.  The  contract  of  March  15, 1918,  provides — 

"  That  the  deliveries  shall  begin  within  thirty  days  after  receipt  of 
forcings  *  *  *  in  accordance  with  the  definite  monthly  schedule 
of  deliveries  to  be  furnished  later." 

The  claimant  on  March  25,  1918,  sent  the  Bureau  of  Ordnance  a, 
schedule  of  deliveries  beginning  April  and  ending  December,  1918, 
and  requested  a  delivery  of  component  parts,  and  pointed  out  that 
said  schedule  was  dependent  upon  receipt  of  5,000  forgings  by  April 
1  and  the  continued  supply  thereafter.  The  Ordnance  Department 
replied  on  March  30  stating  that  claimant's  request  in  regard  to 
supplying  forgings  would  be  complied  with  as  fully  as  it  is  possible 
to  do.  It  seems  under  the  said  contract  and  letters  no  definite  agree- 
ment as  to  deliveries  of  forgings  and  base  plugs  had  been  made. 

Subdivisions  1  and  2  of  item  (a).  The  supplement  to  the  first 
contract  extends  the  schedule  of  deliveries  which  the  claimant  offered 
to  commence  in  April,  provided  it  received  component  parts  in  good 
time,  so  that  the  said  deliveries  were  to  begin  in  September.  The 
said  supplement  also  contains  the  admission  that  the  delay  in  per- 
formance was  not  the  fault  of  the  claimant,  and  that  it  was  caused 
"  by  the  failure  of  the  United  States  to  deliver  component  parts  as 
agreed  in  time  to  enable  the  contractor  to  complete  the  contract  as 
provided  therein."  Although  the  supplement  to  the  first  contract 
speaks  of  the  failure  of  the  United  States  to  deliver  component  parts 
as  agreed,  etc.,  we  have  been  unable  to  find  in  the  terms  of  the  con- 
tract and  in  the  letters,  or  in  the  evidence,  that  the  United  States 
did  agree  to  deliver  the  said  component  parts  within  a  specific  time. 
The  testimony  shows  that  on  September  6, 1918,  October  1, 1918,  and 
in  November,  1918,  the  work  was  delayed  because  the  claimant  had 
not  been  supplied  with  base  plugs  by  the  United  States  Government. 

Subdivision  3  of  item  {a).  The  claimant  has  introduced  no  evi- 
dence of  the  amount  of  its  loss  resulting  from  machining  hard  forg- 
ings. Maj.  Day,  representing  the  United  States,  allotted  certain  hard 
forgings  to  the  claimant.  Allan  McAvity  complained  to  Maj.  Day, 
who  explained  that  the  claimant  must  take  its  proportion  of  the 
certain  hard  forgings  with  other  contractors. 

Subdivisions  4  and  5  of  item  {a).  Claimant  has  given  no  evidence 
of  the  amount  of  the  cost  of  unloading  surplus  forgings  and  copper 
bands.  The  Claims  Board,  Ordnance  Department,  has  offered  in 
settlement  of  these  items  the  sum  of  $8,812.45. 

Subdivision  6  of  item  (a).  Machining  shells  in  process.  Allan 
McAvity  testified  that  more  than  100  shells  were  left  partially  com- 
pleted, and  also  adapters.  These  the  claimant  subsequently  pur- 
chased as  scrap. 
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Subdivision  7  of  item  (a).  Maintaining  excess  staff  and- other 
charges.  Allan  McAvity  testified  that  the  claimant  rented  from  T. 
McAvity  &  Sons  (Ltd.)  the  machinery  in  the  original  building  until 
June  6,  1918.  It  later  rented  from  T.  McAvity  &  Sons  (Ltd.)  18.4 
acres  of  land,  building  No.  1,  the  power  house,  and  several  other 
buildings,  and  was  charged  by  T.  McAvity  &  Sons  (Ltd.)  for  rent 
until  on  or  about  September  1,  1918.  Part  of  these  items  of  rent,  a 
part  of  the  salaries  of  certain  officers  at  the  rate  of  $100,000  per  year, 
and  also  part  of  the  counsel  fees  paid  by  the  claimant  for  the  organi- 
zation of  its  company,  and  other  services  to  DecemV)er  26,  1918,  are 
claimed  under  subdivision  7  of  item  (a) .  Allan  McAvity  testified  that 
part  of  the  said  salaries  of  said  officers,  and  part  of  said  counsel  fees, 
and  part  of  the  rent  were  included  in  the  item  for  installation  (amount- 
ing to  $226,519.43)  paid  in  the  item  settlement  of  December  16,  1919. 
Apparently  the  Claims  Board,  Ordnance  Department,  allowed  as  a 
part  of  the  said  installation  item  such  portion  of  the  rent  and  salary 
of  officers  as  it  considered,  under  the  circumstances,  was  due.  Al- 
though the  claimant's  witnesses  were  repeatedly  questioned  regarding 
each  of  the  said  items,  they  failed  to  introduce  testimony  of  the 
separate  amounts. 

24.  Item  (6)  for  $309,360.46.  The  claimant  demands  a  deprecia- 
tion allowance,  but  the  claimant's  figures  show  the  demand  is  for  an 
amortization  allowance  on  the  cost  of  the  equipment  in  building  No.  1, 
which  it  alleges  amoimted  to  $701,561.18,  in  the  proportion  that  the 
undelivered  portion  of  shells  under  the  first  contract  bears  to  the 
total  100,000  shells  contracted  for,  less  $89,998.84,  the  estimated  value 
of  said  equipment.  No  evidence  was  submitted  that  any  agreement 
was  made  between  the  claimant  and  the  United  States  for  the  amor- 
tization of  said  equipment.  Maj.  Cheston  conducted  the  original 
negotiations  early  in  1918,  with  Allan  McAvity  as  a  representative  of 
T.  McAvity  &  Sons  (Ltd.),  which  owned  the  building  and  equipment 
at  St.  John,  New  Brunswick.  It  had  failed  in  its  attempt  to  sell  the 
said  equipment  in  the  United  States.  The  officials  of  the  Canadian 
Government  had  advised  T.  McAvity  &  Sons  (Ltd.)  that  it  would 
not  be  permitted  to  ship  the  said  machinery  to  the  United  States  but 
that  it  could  make  contracts  with  the  United  States  for  shells  until 
such  time  as  the  Canadian  Government  might  demand  the  use  of  the 
said  plant.  The  preliminary  negotiations  were  conducted  by  Maj. 
Cheston  with  Allan  McAvity  as  a  representative  of  T.  McAvity  & 
Sons  (Ltd.)  and  a  procurement  order  was  issued  to  T.  McAvity  & 
Sons  (Ltd.)  in  February,  1918.  Late  in  February,  1918,  or  early  in 
March,  Allan  McAvity  explained  that  T.  McAvity  &  Sons  (Ltd.)  had 
concluded  to  organize  the  Maritime  Co.  in  Virginia,  to  take  over  the 
said  first  contract  for  100,000  shells,  as  this  plan,  for  a  number  of 
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reasons,  was  more  advantageous  to  T.  McAvity  &  Sons  (Ltd.).    No 
objection  to  this  plan  was  made  by  Maj.  Cheston  and  the  Maritime  Co. 
was  organized  with  officers  and  directors  which  included  all  the 
officers  and  directors  of  the  T.  McAvity  &  Sons  (Ltd.).    If  the  first 
contract  had  been  made  with  T.  McAvity  &  Sons  (Ltd.),  no  question 
of  the  amortization  of  this  equipment  could  have  arisen,  as  it  was  a 
going  plant  when  Allan  McAvity  was  negotiating  for  it  with  Maj. 
Cheston.    The  claimant  contends  that,  inasmuch  as  it  formed  a  new 
corporation  with  two  new  stockholders,  and  with  three  of  the  stock- 
holders of  T.  McAvity  &  Sons  (Ltd.)  omitted,  claimant  should  be 
allowed  amortization  for  the  said  equipment  in  the  proportion  stated. 
25.  Item  (c),  $263,343.74  (stated  as  depreciation  but  figured  as 
amortization).    Allan  McAvity  has  testified  that  the  claimant  was 
charged  by  T.  McAvity  &  Sons  (Ltd.)  for  rent  of  building  No.  1, 
together  with  the  power  house  and  18.4  acres  of  land  on  which  the 
plant  was  located,  imtil  September  7,  1918.    He  testified  that  when 
the  claimant  was  arranging  the  terms  of  its  second  contract  with 
the  United  States^  imder  which  it  obtained  a  loan  from  the  United 
States  of  $1,000,000,  to  be  expended  on  additional  buildings  and 
equipment,  the  War  Credits  Board  of  the  United  States  demanded 
a  mortgage  of  the  buildings  and  land  on  which  the  proposed  build- 
ings were  to  be  erected,  and  that  T,  McAvity  &  Sons  (Ltd.)  there- 
fore deeded  not  only  the  said  18.4  acres  of  land,  but  also  the  said 
building  No.  1,  and  the  said  power  house  and  said  other  buildings,  at 
an  estimated  valuation  of  $565,000.    The  claimant  now  asks  to  be 
allowed  to  amortize  said  buildings  and  land  in  the  proportion  that 
150,000  shells  uncompleted  under  the  second  contract  bears  to  160,000 
shells,  the  total  of  said  second  contract.    From  $565,000,  the  esti- 
mated cost  of  said  buildings  and  land,  the  claimant  deducted  the 
estimated  present  value,  $300,000,  and  alleges  that  on  the  balance,  or 
$265,000,  it  should  be  allowed  amortization.    The  said  second  con- 
tract provides : 

"Article  I.  That  as  the  claimant's  present  facilities  are  inade- 
quate, it  shall  erect  buildings,  equipment,  etc..  necessary  to  perform 
tne  contract  at  an  expenditure  not  to  exceed  ^1,000,000."  (See  par. 
12,  supra.) 

It  seems  no  expenditures  for  the  original  buildings  and  power 
house  were  contemplated  under  the  terms  of  the  second  contract. 

26.  Item  (cf),  for  $50,000.  In  order  to  secure  a  loan  of  $1,000,000 
the  claimant  arranged  with  the  War  Credits  Board  that  George  Mc- 
Avity, John  A.  McAvity,  and  T.  McAvity  Stewart,  all  directors  of 
the  claimant,  and,  respectively,  president,  vice  president,  and  Wash- 
ington representative  of  the  claimant,  should  indorse  the  claimant's 
note  in  favor  of  the  United  States  Government  for  $1,000,000  loaned 
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to  the  claimant.    Allan  McAvity  testified  the  claimant  has  agreed  to 
pay  the  indorsers  the  said  sum. 

27.  Item  (^),  salaries  of  executive  officers  from  date  of  cessation 
of  operations,  December  26, 1918,  until  date  of  final  settlement,  at  the 
rate  of  $105,000  per  year.  We  have  stated  above  Allan  McAvity's 
testimony  to  the  effect  thai  part  of  the  salaries  claimed  in  this  item 
were  included  under  installation  set  forth  in  connection  with  the  item 
settlement,  and  pertaining  to  the  installation  of  machinery  in  the  new 
buildings,  and  that  a  part  is  included  in  the  sum  claimed  under 
item  (a), 

Frank  L.  Miller,  purchasing  agent  of  the  claimant,  testified  that 
George  McAvity,  president,  John  A.  McAvity,  vice  president,  Charles 
Coster,  secretary,  T.  McAvity  Stewart,  Washington  representative  of 
the  claimant,  and  Allen  McAvity,  managing  director,  and  witness, 
as  purchasing  agent,  devoted  a  large  amount  of  their  time  to  the 
business  of  the  claimant  company  from  the  time  it  ceased  operations 
until  this  date.  During  said  period,  he  testified,  Allan  McAvity  and 
himself  had  given  over  their  entire  time  to  the  claims  of  the  com- 
pany, John  .A.  McAvity,  T.  McAvity  Stewart,  and  Mr.  Coster  had 
devoted  about  one-half  their  time  during  said  period  to  the  com- 
pany's claims,  and  that  George  McAvity  had  devoted  three- fourths 
of  his  time  during  said  period  to  the  business  of  the  claimant.  Never- 
theless, it  appears  that  George  McAvity,  John  A.  McAvity,  Mr. 
Coster,  and  T.  McAvity  Stewart  are  all  directors  and,  respectively, 
president,  vice  president,  secretary,  and  Montreal  representative  of 
the  T.  McAvity  &  Sons  (Ltd.),  and  that  the  T.  McAvity  &  Sons 
(Ltd.)  has  conducted  business  during  said  period.  The  only  activity 
of  the  claimant  since  it  ceased  operations  has  been  the  preparation  of 
its  claims  and  the  care  of  the  property. 

The  Claims  Board,  Ordnance  Department,  has  offered  the  claimant 
$20,000  in  settlement  of  this  item,  which  seems  to  be  a  fair  amount. 

28.  Item  (/i),  legal  expenses  and  auditors'  expenses,  including 
charter  fees.  Allan  McAvity  testified  that  the  claimant  paid  the 
following  sums : 

Feb.  IStli,  1919,  repristnition  fee  in  Virginia $325.00 

Feb.  20th,  1919,  Price  &  Dulany,  lepil  fees 500.00 

Mar.  29tli,  1919,  BarnhlU,  Ewing  &  Sanford,  legal  fees 1,070.36 

Mar.  27tli,  1919,  Edward  Bates,  valuation  of  property 25.00 

June  25th,  1919,  Can.  Appraisal  Co 820.00 

June  7th,  1919,  documentary  stamps,  etc 639.59 

W.  E.  Anderson,  valuation  of  property 25.00 

Price  Waterhouse,  audit  of  books 1,554,32 

Barnhill,  Ewing  &  Sanford,  legal  fees 15,000.00 

G.  L.  Boothe,  registration  fee 25.25 

Barnhill,  Ewing  &  Sanford,  legal  fees 1.200.00 

21. 446. 61 
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and  that  undetermined  sums  are  still  due  as  follows : 

Price  &  Dulany,  legal  fees. 

Bamhill,  Sanford  &  Harrison,  legal  fees. 

Gov.  Pugsley,  legal  fees. 

Gardner  L.  Boothe,  registration  fee. 

Virginia  registration,  and  others. 

On  March  4,  1920,  the  Claims  Board,  Ordnance  Department,  wrote 
the  claimant,  offering  a  sum  in  full  settlement  of  this  item,  and  stated 
in  said  letter : 

"  Under  designation  legal  fees  subsequent  to  January  1st,  1919,  on 
which  you  claim  $18,016.41,  the  Board  has  allowed  $2,797.16." 

Allan  McAvity,  when  questioned  as  to  whether  legal  fees  prior  to 
January  1, 1919,  had  been  paid  the  claimant,  stated  that  the  claimant 
had  been  paid  110/454ths  of  its  claim  for  legal  expenses,  amounting 
to  $9,316.53,  prior  to  December  16,  1918,  and  that  the  remaining 
portion  of  the  said  expenses  was  included  in  its  claim  for  overhead 
under  item  (a). 

29.  Item  (i),  cost  of  caring  for  Government  property  from  De- 
cember 15,  1919.  With  the  $1,000,000  loaned  by  the  United  States 
Government  to  the  claimant  under  the  terms  of  the  second  contract, 
the  claimant  erected  buildings  2,  3,  and  4  and  purchased  certain 
machinery.  It  states  that  the  total  cost  of  the  said  three  buildings 
and  equipment,  together  with  the  cost  of  installation  and  the  cost 
of  the  alterations  in  its  office,  was  $1,333,457.63.  In  the  item  settle- 
ment of  December  16,  1919,  costs  for  the  care  of  said  buildings  and 
equipment  were  paid  the  claimant  to  that  date,  as  set  forth  in  the  said 
item  settlement.  Claimant  now  demands  the  continued  costs  of  car- 
ing for  the  Government  equipment  up  to  the  time  that  it  purchased 
the  balance  of  materials  and  machinery  from  the  United  States 
Government  on  March  26,  1920,  and  May  1,  1920,  respectively. 

30.  Item  (i)  x,  interest.  The  claimant  demands  interest  at  6  per 
cent  on  all  sums  due  the  contractor  from  the  date  of  suspension  to 
the  date  of  payment. 

31.  Item  (e),  $429,300,  damages  caused  by  the  delay  of  the  United 
States  in  delivering  forgings  and  base  plugs,  and  by  supplying  hard 
forgings.  Allan  McAvity  testified  that  had  the  United  States  sup- 
plied forgings  and  component  materials  in  accordance  with  the 
claimant's  request  and  in  accordance  with  the  schedule  of  deliveries 
originally  set  forth  in  the  procurement  orders  preceding  the  first 
and  second  contracts,  the  claimant  would  have  produced  90,000  ad- 
ditional shells  by  December  26,  1918,  on  which  it  would  have  made 
a  profit  of  $3  per  shell,  plus  $1.77  for  scrap,  or  a  total  of  $429,300. 
As  we  have  stated  before,  under  contract  No.  1  no  definite  arrange- 
ment was  made  for  the  deliveries  of  component  parts.    The  United 
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States  undertook  to  comply  with  claimant's  request  to  supply  forg- 
ings  as  fully  as  it  was  possible  to  do  under  the  circumstances. 

On  May  15  the  claimant  wrote  Maj.  Cheston  that  it  was  proceeding 
with  the  erection  of  its  new  buildings  and  that  it  had  ordered  new 
machinery  with  the  understanding  that  the  Ordnance  Department 
would  allot  orders  available,  based  on  output  developed  at  the  time 
when  orders  are  placed,  for  delivery  up  to  January.  1920. 

The  claimant  offered  to  machine  an  additional  160,000  9.2  shells  by 
June  1,  1919,  at  $17  each,  and  stated  : 

"If  components  are  available,  we  expect  to  ship  from  new  plant 
as  follows : " 

Then  followed  a  schedule  of  deliveries  from  October,  1918,  to  May, 
1919,  or  a  total  of  160,000.    It  also  stated: 

"  We  also  expect,  if  components  are  supplied  immediately,  to  ship 
from  existing  plant  to  complete  existing  order  of  100,000  9.2  shells  by 
the  end  of  February." 

It  therefore  appears  that  on  May  15, 1918,  the  question  of  the  time 
of  supplying  forgings  and  component  materials  was  uncertain.  As 
we  have  already  stated,  the  schedule  of  deliveries  was  changed  under 
the  supplement  to  the  first  contract  from  the  estimated  deliveries 
beginning  April  and  ending  December  to  a  schedule  beginning 
September,  1918,  and  ending  May,  1919.  The  second  contract  when 
finally  executed,  instead  of  scheduling  deliveries  from  August,  1918, 
to  May.  1919,  as  suggested  by  the  claimant  in  its  letter  of  May  15, 
scheduled  the  deliveries  from  November,  1918,  to  August,  1919. 
Allan  McAvity  testified  that  the  officers  of  the  claimant  gave  much 
attention  to  the  construction  and  installation  of  the  new  buildings 
and  equipment,  and  this  to  a  degree  slowed  down  production  under 
the  first  contract. 

32.  Item  (/),  for  damages  by  reason  of  shutdown  of  plant  on  De- 
cember 26, 1918,  instead  of  January  31, 1919,  $143,000.  On  November 
26,  1918,  the  claimant  received  a  telegram  from  the  Imperial  Mu- 
nitions Board,  Canada,  stating  in  effect  that  at  the  request  of  the 
Ordnance  Department  of  the  United  States  said  board  notified  the 
claimant  that  munitions  being  manufactured  in  Canada  were  no 
longer  required  and  that  "  production  is  to  cease  in  accordance  with 
the  terms  of  contracts."  The  claimant  replied  that  it  did  not  recog- 
nize the  said  telegi-am,  as  it  was  dealing  direct  with  the  United 
States  Government. 

On  December  6, 1918,  claimant  received  a  telegram  from  the  Ameri- 
can department  of  the  Imperial  Munitions  Board,  Ottawa,  Ontario 
stating  in  effect  that  the  claimant's  reply  had  been  transmitted  to 
Washington,  and  that  Col.  Lamont  had  telegraphed  that  if  claimant 
continued  under  its  contract  it  would  do  so  at  its  own  risk. 
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On  or  about  December  19, 1918,  the  claimant  received  from  Lieut. 
Col.  Charles  W.  Fairchild  suspension  notices  referring  to  all  its  con- 
tracts with  the  United  States  Government  requesting  it  to  suspend 
further  operations  under  said  contracts  "  except  such  operations  as 
may  be  necessary  to  complete  material  now  in  process  in  your  plant, 
but  in  no  case  shall  work  continue  beyond  January  31,  1919."  Allan 
McAvity  testified  that  Lieut.  Paul  C.  Eebmann,  United  States  ord- 
nance insj^ector  at  the  claimant's  plant,  in  answer  to  the  telegram 
of  November  26,  advised  the  claimant  that  it  must  cease  operations 
within  30  days  from  that  date.  Meantime  the  claimant  had  com- 
municated with  the  authorities  in  the  United  States  and  received  its 
suspension  notice,  dated  December  19,  1919 — 

"  to  suspend  operations  *  ♦  *  except  such  operations  as  may  be 
necessary  to  complete  material  now  in  process  in  your  plant,  but  in 
no  case  shall  work  be  continued  beyond  January  31, 1919." 

As  the  claimant  had  at  the  time  of  receipt  of  such  suspension 
notice  ceased  the  first  operations,  it  could  not  under  the  terms  of  said 
notice  continue  longer  than  necessary  to  finish  the  materials  then  in 
process.  As  the  claimant  had  then  dismissed  many  of  its  men,  it 
ceased  work  on  December  26, 1918.  It  would  not  have  been  profitable 
to  continue  longer  under  the  circumstances. 

33.  Item  (A;),  10  per  cent  fee  on  cost  of  outlay  in  preparing  to 
perform  contract  No.  2,  $160,649.65.  This  sum  is  claimed  on  the  fol- 
lowing amounts  alleged  to  have  been  expended  on  contract  No.  2 : 

Increased  facilities  In  item  settlement $828, 248. 52 

Other  Increased  facilities  treated  as  amortized 5,209.11 

No.  1  building  and  land  purchased  Sept.  7,  1918 500, 000. 00 

No.  1  power  house  and  transmission  equipment 65, 000. 00 

CJost  of  obtaining  guarantee  of  loan 50,000.00 

Subcontractors'   claims 157, 037, 84 

1.  605. 495.  47 

34.  Item  (w)^  $13,562.31,  interest  on  the  purchase  of  forgings, 
copper  bands,  etc.,  paid  under  protest  to  the  Claims  Board,  Ordnance 
Department.  At  the  hearing  the  claimant's  attorney,  Gov.  Pugsley, 
admitted  that  the  said  sum  could  not  be  legally  claimed. 

The  claimant  agreed  to  purchase  the  said  forgings  and  materials 
for  $320,176.48  from  the  Baltimore  District  Salvage  Board  on  March 
12,  1919.  The  claimant  did  not  pay  for  said  forgings  and  take  title 
to  them  until  March  16,  1918.  Then  the  United  States  Government 
required  the  claimant  to  pay  5  per  cent  interest  over  said  period,  or 
$13,652.31. 

This  sum  the  claimant  paid  under  the  terms  of  the  written  con- 
tract of  March  Ig,  1920. 
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35.  The  claimant's  attorney,  Gov.  Pugsley,  stated,  on  page  647 
of  record  book  IV : 

"  If  the  United  States  Government  owns  the  buildings,  let  them 
take  them  or  accept  a  fair  salvage  offer.  We  are  willing  to  give,  as 
Mr.  McAvity  says,  a  fair  salvage  offer,  not  only  on  building  No.  1, 
but  for  any  interest  the  United  States  Government  might  have  in  the 
No.  2,  No.  3,  and  No.  4  buildings,  but  we  have  never  agreed  to  take 
them  as  a  gift  or  as  compensation." 

Allan  McAvity  was  questioned  as  to  the  value  of  buildings  No.  2, 
No.  3,  and  No.  4,  and  testified  regarding  the  price  which  the  McAvitys 
would  be  willing  to  pay  for  said  buildings,  as  follows : 

"I  would  not  like  to  undertake  a  higher  price  than  a  basis  of  a 
total  of  $4003000.  It  is  now  $300,000,  because  we  have  just  dealt  with 
the  Salvage  Board  and  paid  off  $100,000,  or  agreed  to  pay  off  $100,000 
for  this  machinery  that  was  left  there." 

DECISION. 

1.  Item  (a).  Excess  costs  of  manufacture  due  to: 

(1)  Delays  in  receipt  of  forgings. 

(2)  Delays  in  receipt  of  base  plugs. 

The  United  States  was  unable  to  deliver  forgings,  base  plugs,  and 
other  materials  to  the  claimant  as  rapidly  as  the  parties  expected. 
As  a  result  on  claimant's  outlay  for  rent,  overhead,  maintenance  of 
staff,  etc.,  it  sustained  partial  losses.  Claimant  has  found  it  im- 
possible to  itemize  these  losses,  and  the  Government's  obligation  as 
to  dates  of  delivery  is  not  definitely  defined.  It  appears,  however, 
that  to  some  extent  the  delays  were  unreasonable,  and  allowance 
should  be  made  to  cover  the  losses  growing  out  of  unreasonable 
delays. 

(3)  Machining  hard  forgings. 

Claimant  is  entitled  to  recover  excess  costs  of  manufacture  growing 
out  of  Government's  failure  to  deliver  forgings  in  accordance  with 
specifications.  Claimant  has,  however,  failed  to  show  the  amount  of 
loss  attributable  to  this  cause. 

(4)  Unloading  surplus  forgings. 

(5)  Unloading  surplus  copper  hands. 

The  Ordnance  Claims  Board  has  offered  the  claimant  the  sum  of 
$8,812.45  as  compensation  for  these  items.  Claimant  failed  to  prove 
that  a  larger  amount  was  due,  and  in  the  absence  of  such  proof  this 
sum  appears  reasonable. 

(6)  Machining  shells  in  process. 

Work  performed  by  the  claimant  in  machining  shells  in  process, 
so  far  as  it  is  not  covered  by  former  allowances,  should  be  computed 
and  allowed. 
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(7)  Maintenance  of  excess  staffs  and  other  charges. 

This  item  is  apparently  a  part  of  items  1  and  2. 

General  remarks  applicable  to  item  (a). 

Claimant  asks  that  the  sum  of  $207,000  be  awarded  in  payment  of 
all  excess  costs  of  manufacture.  This  is  in  effect  a  demand  that  the 
Government  bear  all  cost  of  manufacture  over  and  above  $8  per  shell, 
which  amount  the  claimant  considers  to  be  a  proper  cost  of  produc- 
tion. This  method  of  computing  loss  is  subject  to  various  objections, 
among  others  that  it  does  not  take  into  consideration  the  indefinite 
sum  allowed  the  claimant  under  the  installation  item,  nor  does  it  take 
into  consideration  the  fact  that  some  part  of  the  delay  was  to  be 
reasonably  expected  in  view  of  the  fact  that  no  definite  time  for  the 
delivery  of  forgings,  etc.,  was  agreed  upon  under  the  terms  of  the 
first  contract. 

The  losses  sustained  under  item  {a)  should  be  computed  and  al- 
lowed. 

2.  Items  (b)  and  (<?).  The  claimant  asks  amortization  of  the 
equipment  in  the  original  plant  in  the  proportion  stated  in  item  (6), 
and  amortization  of  the  original  buildings  in  the  proportion  stated 
in  item  (c).  The  said  buildings  and  equipment  constituted  a  going 
plant  for  machining  9.2  shells  when  the  United  States  Government 
began  negotiations  with  T.  McAvity  &  Sons  (Ltd.).  No  agreement 
was  made  with  either  T.  McAvity  &  Sons  (Ltd.)  or  its  subsidiary, 
the  Maritime  Co.,  to  amortize  the  said  equipment  and  buildings.  The 
Canadian  Government  had  forbidden  T.  McAvity  &  Sons  (Ltd.)  to 
sell  and  transport  its  equipment  in  the  United  States,  but  permitted 
it  to  machine  shells  for  the  United  States  Government  temporarily. 
The  fact  that  T.  McAvity  &  Sons  (Ltd.)  organized  the  Maritime 
Co.  in  the  United  States  for  its  own  purposes,  and  transferred  its 
plant  to  the  new  company,  and  that  three  of  the  McAvity^s  smaller 
stockholders  sold  their  rights  in  the  new  company,  is  no  reason  for 
allowing  the  amortization  of  said  buildings.  The  contracts  specific- 
ally provide  what  payments  shall  be  made  in  case  of  termination. 
They  do  not  provide  for  amortization  of  the  original  plant. 

For  the  expenditures  made  in  accordance  with  the  terms  of  the 
second  and  so-called  third  contracts,  the  claimant  has  been  fully  com- 
pensated.   Accordingly,  items  (6)  and  (<?)  are  denied. 

3.  Item  {d)  covers  the  claimant's  demand  for  $50,000  which  it 
states  is  due  George  McAvity,  John  McAvity,  and  T.  McAvity  Stew- 
art, president,  vice  president,  and  Washington  representative  of  the 
claimant,  respectively,  for  guaranteeing  the  claimant's  note  in  favor 
of  the  United  States  Government  for  the  sum  of  $1,000,000.  The 
second  contract,  under  which  this  sum  was  loaned,  provides  that  "  it 
shall  be  expended  for  buildings,  equipment,  machinery,  tools,  and 
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other  facilities."  It  seems  that  the  risk  the  three  officers  took  in 
guaranteeing  the  note  of  the  company  which  they  controlled  as  officers 
and  directors,  and  as  owners  of  the  majority  of  the  stock,  was  only 
that  the  said  company  should  expend  the  said  $1,000,000  in  accord- 
ance with  the  terms  of  the  said  second  contract.  They  were  in  effect 
guaranteeing  the  honesty  of  the  company  which  they  controlled. 
They  were  able  to  protect  themselves  by  cduntersigning  all  checks 
for  the  necessary  materials  purchased  with  the  said  million  dollars. 

We  are  unable  to  find  that  the  United  States  Government  is  in  any 
way  obligated  under  the  terms  of  the  said  second  contract  to  pay  the 
said  sum. 

4.  Item  (g).  The  Claims  Board,  Ordnance  Department,  has  offered 
the  claimant  $20,000  in  settlement  of  its  claim  for  salaries  of  execu- 
tive officers  from  December  26,  1918,  to  date.  A  large  part  of  the 
time  of  said  executive  officers  has  been  devoted  to  urging.large  items 
of  this  claim  which  we  believe  to  be  without  merit.  We  approve 
the  said  offer  of  the  Claims  Board,  Ordnance  Department,  and  deny 
any  further  sum, 

5.  Item  (A).  For  legal  expenses.  Claimant  admits  that  a  certain 
part  of  the  claim  for  legal  services  performed  prior  to  December  16, 
1918,  has  been  paid.  The  claimant's  witness  was  unable  to  identify 
how  much. 

The  Claims  Board,  Ordnance  Department,  has  offered  claimant 
$2,797.16  in  settlement  of  its  claim  for  auditor's  expenses,  charter 
fees,  etc.,  to  date.  The  contract  does  not  provide  for  such  expendi- 
tures.   Accordingly  they  are  denied. 

6.  Item  (i).  It  seems  the  claimant  should  be  allowed  the  reason- 
able cost  of  the  care  of  Government  machinery  stored  in  buildings 
ho.  2,  No.  3,  and  No.  4  from  December  15,  1919,  until  it  was  sold  to 
the  claimant  in  May,  1920. 

7.  Item  (i)  x.  Interest,  not  having  been  allowed  the  claimant  by 
the  terms  of  the  contract,  is  denied. 

8.  The  amount  claimed  under  item  (e)  for  damages  caused  by 
delay  in  the  deliveries  of  component  parts  is  in  effect  a  demand  for 
prospective  profits.  Allowance  has  already  been  made  under  item 
{a)  for  the  losses  caused  the  claimant  by  delays.  Under  the  provi- 
sions of  the  termination  clause  no  allowance  can  be  made  for  prospec- 
tive profits.    Accordingly  item  («)  is  denied. 

9.  Claimant's  demand  for  damages  by  reason  of  the  early  shut- 
down of  the  plant,  under  item  (/),  is  denied.  The  Government's 
obligation  in  this  matter  is  fixed  by  the  termination  clause  in  the 
contract.  Under  the  terms  of  suspension  orders  the  claimant  prop- 
erly shut  down  within  30  days  from  the  notices  it  received  on  No- 
vember 26,  1918. 
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10.  Under  item  (k)  the  claimant  demands  10  per  cent  on  the  cost 
of  expenditures  under  contract  No.  2.  Under  contract  No.  2  the 
claimant  borrowed  $1,000,000  from  the  United  States  Government 
and  expended  it  for  buildings  and  equipment.  The  contract  does  not 
provide  that  the  claimant  shall  have  10  per  cent  of  said  expenditures. 
The  claimant  has  been  fully  paid  for  the  expenditures  in  accordance 
with  the  terms  of  the  said  contract. 

11.  Claimant's  demand  under  item  (w)  for  $13,562.31,  it  seems, 
has  nothing  to  do  with  the  contracts  under  consideration.  The  claim 
is  for  interest  paid  under  the  terms  of  the  contract  made  with  the 
United  States  on  March  16,  1920,  by  which  it  purchased  forgings, 
copper  bands,  etc.,  from  the  Salvage  Department  of  the  United 
States.  The  claimant's  attorney  admits  that  it  has  no  legal  claim 
under  this  item. 

12.  Under  the  item  settlement  of  the  Claims  Board,  Ordnance  De- 
partment, the  claimant  was  paid  $434,312.11,  which  represents  the 
cost  of  buildings  No.  2,  No.  3,  and  No.  4.  In  view  of  the  fact  that 
the  buildings  were  erected  on  claimant's  land  in  Canada,  the  United 
States  Government  can  not  take  title  to  these  buildings.  It  is  im- 
proper that  the  claimant  should  acquire  these  buildings  without  pay- 
ing the  reasonable  salvage  value.  Allan  McAvity  estimated  this 
value  at  Ji^300,000,  and  the  claimant's  attorney  announced  at  the  hear- 
ing that  claimant  was  willing  to  purchase  the  United  States  Gov- 
ernment's interest  in  said  buildings. 

13.  The  items  enumerated  in  paragraphs  1,  4,  and  6  of  this  decision 
are  proper  charges  against  the  United  States  Government.  The 
amounts  due  under  paragraphs  1  and  6  must  be  computed.  Against 
the  sums  thus  computed  to  be  to  the  claimant's  credit  the  United 
States  Government  should  receive  credit  for  the  fair  salvage  value 
of  buildings  No.  2,  No.  3,  and  No.  4. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  a  copy  of 
its  decision  to  the  Claims  Board,  Ordnance  Department. 
Col.  Delafield  and  Mr.  Fowler  concurring. 
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June  30,  1920. 
Case  No.  1248. 

In  re  CLAIM  OF  MUELLER  METALS  CO. 

1.  FACILITIES. — Where  an  officer  of  the  Government  stated  that  in  the  event 

of  the  erection  of  a  mill  by  claimant  for  the  purpose  of  placing  it  in  a 
position  to  manufacture  brass  rods  for  the  Oovernment  he  would  be  glad 
to  recommend  the  giving  of  an  order  for  brass  rods,  but  at  the  same  time 
also  informed  claimant  that  he,  the  officer,  had  no  authority  to  direct 
claimant  to  do  any  of  these  things,  there  is  no  agreement,  express  or 
implied,  by  which  the  Government  was  to  pay  for  such  facilities. 

2.  INFORMAL    CONTRACT.— No   agreement,    express    or    implied,    to   purchase 

10,000,000  pounds  of  brass  rods  results  from  statements  by  an  officer  of 
the  War  Department  made  to  claimant  to  the  effect  that  when  the  ac- 
counts of  the  War  Department  were  cast  up  so  as  to  show  where  it  stood 
on  rods  there  would  be  given  claimant  a  preliminary  optional  agrreement 
proposing  to  place  orders,  throughout  a  certain  period  of  time,  for  a  cer- 
tain amount  of  brass  rods;  especially  when  the  officer  further  stated  that 
such  preliminary  optional  agreement  was  not  in  itself  an  order,  and  that 
he,  the  officer,  had  no  authority  to  give  an  order  for  brass  rods. 

3.  EQUIPMENT,  ADDITIONAL. — Where  claimant  was  informed  that,  because  of 

unfairness  to  competitors,  who  were  required  to  take  orders  for  small 
rods  with  orders  for  large  ones,  it  could  not  expect  Government  orders  for 
large  size  rods  unless  it  was  equipped  to  manufacture  small  as  well  as 
large  brass  rods,  and  thereupon  it  procured  additional  equipment,  so  as 
to  be  able  to  manufacture  small  rods,  there  was  no  promise  of  orders  by 
the  Government  upon  which  the  expense  so  incurred  would  be  chargeable 
to  the  Government. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

From  the  decision  of  this  Board  dated  November  24,  1919,  an 
appeal  was  taken  to  the  Secretary  of  War,  who  returned  the  file  to 
this  Board  with  the  following  recommendation : 

"That  further  evidence  be  taken  as  to  the  nature  of  the  agree- 
ment, if  any,  entered  into  October  3, 1918,  and  as  to  the  expenditures, 
if  any,  incurred  in  reliance  thereon." 

This  Board  took  the  following  testimony  on  June  4  and  June  5, 
1920: 

1.  Oscar  B.  Mueller,  president  of  the  claimant,  testified  that  on 
September  26, 1918,  he  had  an  interview  with  Capt.  I^eslie  S.  Gordon 
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of  the  Procurement  Division  of  the  Ordnance  Department  in  charge 
of  the  purchase  of  brass  rod,  during  which  interview  Fred  B.  Mueller, 
vice  president  of  the  claimant,  and  Charles  T.  Ford,  Washington  rep- 
resentative of  the  claimant,  were  with  him ;  and  that  Capt.  Gordon 
said: 

"  I  give  you  an  order  for  10,000,000  pounds." 

Quoting  further  from  Mr.  Mueller's  testimony : 

''Captain  Gordon  then  said  that  Lieut.  Weaver  was  out  of  the 
city,  or  words  to  that  eflFect,  and  that  as  soon  as  he  returned  he  would 
report  this  matter  to  Lieut.  Weaver  and  have  him  issue  the  formal 
order  for  the  10,000,000  pounds  of  rod.     ♦     ♦     * 

"He  (Captain  Fabins)  then  took  us  out  to  Mr.  Kenner,  and  he 
stated  to  Mr.  Eenner  that  we  had  been  given  an  order  for  10,000,000 
pounds  of  rod  and  that  Mr.  Benner  was  to  arrange  for  the  raw 
materials    *    *    *." 

"His  (Captain  Gordon's)  exact  words  were:  'I  will  give  you  an 
order  for  10,000,000  pounds.' " 

2.  Charles  T.  Ford  testified  concerning  said  interview  of  Sep- 
tember 26, 1918,  as  follows  ; 

"  Mr.  Gordon  said  he  would  give  the  10,000,000-pound  order  and 
that  upon  return  of  Mr.  Weaver  he  would  have  him  place  the  order 
with  us  for  10,000,000  pounds.  Then  the  question  of  the  raw  ma- 
terial was  brought  up  and  Captain  Gordon  instructed  Corporal 
Murray  to  take  us  to  Captain  Fabins,  who  had  charge  of  the  Raw 
Materials  Section,  and  Corporal  Murray  expressed  to  Captain  Fabins 
that  he  was  instructed  by  Captain  Gordon  to  tell  him  that  we  had 
been  awarded  or  had  an  order  for  10,000,000  pounds  and  that  he 
could  make  arrangements  for  the  raw  material. 

"  Then  Captain  Fabins  took  us  to  Mr.  Eenner,  who  had  charge  of 
the  raw  material,  and  explained  to  him  regarding  the  10,000,000- 
pound  order,  and  he  said  he  would  make  the  arrangements  to  ship 
the  metal,  but  he  could  not,  if  I  remember  it,  give  him  an  order  for 
the  entire  amount,  but  would  see  that  he  would  have  all  of  the  metal 
that  he  would  need."    ♦     ♦     ♦. 

"He  (Captain  Gordon)  said  that  we  could  handle  10,000,000 
pounds  and  he  said  '  I  will  give  an  order  for  10,000,000  pounds.' " 

3.  Capt.  Gordon  testified  concerning  the  conference  on  September 

26,  1918 : 

"  My  recollection  of  it  is  that  I  told  him,  or  told  them  *  *  * 
that  i  would  allot  to  them  out  of  our  prospective  requirements  ap- 
proximately 10,000,000  pounds  and  that  when  Lieutenant  Weaver, 
who  had  charge  of  the  actual  getting  out  of  the  orders,  returned  from 
his  vacation  Iwould  take  the  matter  up  with  him  and  see  that  actual 
orders  were  issued  for  the  amount  we  at  that  time  required." 
*  «  *  *  1^  *  * 

"When  we  placed  an  order  we  notified  or  sent  Captain  Fabins  a 
copy  of  the  order,  and  that  was  his  authority  for  ordering  out  the 
requisite  amount  of  raw  material.     *     *     *     At  the  time  under  dis- 
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cussion  I  was  trying  to  get  away  from  difficulties  experienced  during 
the  previous  winter  in  the  securing  of  a  supply  of  raw  material  to 
enable  the  contractors  to  proceed  at  full  capacity  in  the  manufacture 
of  rod,  and  along  this  line  I  was  ordering  out  to  all  brass  rod  manu- 
facturing plants  great  quantities  of  copper  and  spelter,  frequently 
very  much  in  excess  of  any  orders  actually  placed  with  them." 

"  *  *  *  I  have  no  recollection  of  giving  the  Mueller  Metals 
Companjr  a  direct  order  for  10,000,000  pounds  of  rod.  I  call  atten- 
tion again  to  the  fact  that  I  feel  positive  that  my  actual  statement  to 
them  was  that  I  would  assign  or  allocate  to  tliem  10,000,000  pounds 
direct,  orders  for  which  would  be  placed  later." 

"  Capt.  Fkazek.  You  told  them  then  that  3^ou  would  allocate  the 
10,000,000  i^onnds  of  rods  to  be  assigned  to  them  Avhen  the  orders 
came,  is  that  correct?" 

"  Mr.  Gordon.  To  be  specified  against.  I  would  rather  put  it." 

"  Capt.  Frazer.  To  be  specified  against?" 

"Mr.  Gordon.  When  we  had  the  sizes  and  requirements  of  the 
various  fuse  contractors  worked  out  to  the  extent  that  we  could 
furnish  the  Mueller  Company  with  the  sizes  required." 

*  *  *'♦  *  ♦  ♦ 

"  Mr.  Gordon.  The  records  show  that  I  dis-  ussed  with  Lieutenant 
Weaver  the  action  taken  by  me  cohering  liis  activities — I  beg  pardon, 
covering  the  activities  of  his  particular  department  during  his  ab- 
sence, and  I  did  tell  him  the  Mueller  Metals  Company  had  been  in 
to  see  me  and  that  they  were  now  in  a  position  to  handle  rod  orders 
of  all  sizes  and  that  I  felt  we  must  use  them  to  their  full  capacity 
and  that  he  had  better  place  with  them  the  first  orders  he  had  for 
contractors  in  that  part  of  the  country." 

"  Capt.  Frazer.  Captain  Gordon,  do  you  know  whether  or  not  any 
blanket  order  for  10,000,000  pounds  w^as  ever  issued  to  the  Mueller 
Metals  Company?" 

"Mr.  Gordon.  No;  no  blanket  order  was  ever  issued.  We  never 
issued  blanket  orders  of  that  kind.  We  issued  preliminary  letters 
stating  that  we  would  purchase  a  certain  amount  of  material  over  a 
certain  length  of  time,  details  of  which  would  be  furnished  later  on 
and  the  acceptance  by  the  contractor  of  the  terms  of  the  preliminary 
letter  really  constituting  on  our  behalf  an  option  on  their  produc- 
tion." 

"  Mr.  McCandless.  Did  vou  tell  the  claimants  you  gave  them  an 

order  for  10,000,000  pounds  of  rod?" 
"  Mr.  Gordon.  No ;  I  allocated  to  them  10,000,000  pounds  of  rod." 
'Mr.  McCandi^ss.  What  do  you  mean  by  that?" 
"Mr.  Gordon.  I  meant  subject  to  our  requirements  necessitating 

the  purchase  of  that  much  material.    We  would  give  them  out  of 

our  total   reauirements   10,000,000   pounds   as   their  share   of  the 

requirements.'' 

«  *  «  *  «  *  V 

"  Mr.  Gordon.  *  *  ♦  I  felt  I  could  safely  assure  him  of  using 
his  output,  which  we  estimated  at  approximately  10,000,000  pounds 
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up  to  July,  provided  that  our  fuse  program  was  not  curtailed  to  the 
extent  of  making  necessary  reduction  m  rod  contracts.*' 

m  *  «  "^  «  «  «  i> 

"*  *  *  I  did  not  place  with  them  a  bona  fide  order  for  10,- 
000,000  pounds.  We  at  that  time  and  in  our  previous  program  of 
requirements  of  brass  rods  would  write  what  we  called  prenminary 
letters  to  all  brass  manufacturers  stating  that  we,  subject  to  the 
requirements  of  the  war  program,  would  count  on  them  for  a  certain 
production  of  rod,  the  actual  orders  for  which  would  be  placed  as 
our  requirements  necessitated,  and  I  think  this  arrangement  was 
exactly  the  same  thing,  that  we  counted  on  them  for  10,000,000 
pounds  of  rod  between  then  and  July,  but  that  the  actual  orders 
would  be  placed  at  a  future  date." 

«  n  *  «  *  «  «t 

"  Q.  Did  you  tell  the  claimant  or  any  of  the  parties  present  that 
vou  would  have  Lieutenant  Weaver  place  an  order  with  them  for 
10,000,000  pounds?" 

"Mr.  Gordon.  No;  an  order  for  10,000,000  pounds.  I  told  them 
Lieutenant  Weaver  would  spec'ify  and  lurnish  individual  orders 
as  we  required  the  material." 

4.  Charles  T.  Ford  testified  that  during  his  interview  with  Lieut. 
Weaver  on  October  3, 1918— 

"  Mr.  Weaver  explained  to  me  that  it  would  be  impossible  for  him 
to  give  me  the  entire  order.  ♦  ♦  *  This  was  on  the  3rd,  but  that 
he  would  give  us  a  blanket  requirement  order  and  that  from  time  to 
time  he  would  serul  us  an  orcier  that  would  cover  specifications  for 
the  shipment."     *     *     * 

*  *  *  *  «  *  « 

"  Q.  Then  you  met  Lieut.  Weaver  on  the  3rd? 

"  Mr.  Ford.  Yes. 

"  Q.  Did  you  tell  Lieut.  Weaver  what  the  purpose  of  your  call  was  ? 

"  Mr.  Ford.  I  certainlv  did.  The  puiTpose  of  my  call  was  to  get  the 
order  for  the  10,000,000  pounds. 

'*  Q.  Now,  what  did  Lieut.  Weaver  say? 

"  Mr.  Ford.  He  said  just  exactlj^  as  my  letter  states  there,  that  he 
could  not  give  me  an  order  covering  that  amount  because  of  the 
specifications  that  would  be  required  on  each  order ;  the  specifications 
would  mean  the  different  sizes. 

"  Mr.  Fowler.  What  further  did  he  say? 

"  Mr.  Ford.  But  he  said  '  I  will  give  you  a  blanket  order  for  the 
10,000,000  pounds,  and  the  specifications  will  go  from  time  to  time,' 
really  in  shipping  instructions,  *  *  *  He  really  told  me  the  con- 
ditions. He  said  their  program  was  now  fixed  up,  that  there  would 
not  be  much  until  about  January  31st. and  that  there  might  at  that 
time  be  changes  in  different  things  in  relation  to  prices  and  that  the 
specifications  would  come  to  us  from  time  to  time  and  would  apply 
against  this  blanket  order. 

"  Q.  You  say  in  your  letter : '  He  will  give  you  a  blanket  order  cov- 
ering all  that  you  can  furnish  up  to  July  1st.  This  will  not  be  an 
official  order.'    Did  he  tell  you  that  ? 

"  Mr.  Ford.  Yes.  *  *  *  Well,  I  consider  an  official  order 
would  be  a  shipping  instruction  and  it  could  not  be,  because  he  said 
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he  could  not  give  the  official  because  he  did  not  know  what  the  speci- 
fications would  be  on  shipment. 

"  Mr.  Fowler.  Did  you  show  Lieut.  Weaver  this  letter  ? 

"  Mr.  Ford.  Oh,  no ;  never  thought  of  such  a  thing.    *    ♦    * 

"  Mr.  Fowler.  What  did  you  tell  him  you  would  report? 

"  Mr.  Ford.  I  would  report  our  conversation."     *     *     * 

5.  On  October  4, 1918,  C.  T.  Ford  sent  O.  B.  Mueller  the  following 
letter  (this  letter  was  not  shown  to  Lieut.  Weaver) : 

"  10/4/18. 
"  Mr.  O.  B.  Mueller, 

"  Port  Huron^  Mich. 

"Dear  Friend:  I  called  on  Lieutenant  Weaver  to-day  regarding 
rod  orders.  He  told  me  of  the  letters  you  had  written  asking  that  you 
be  awarded  contract  for  10,000,000  pounds  of  rod.  Lieut.  Weaver 
said  that  it  would  be  impossible  for  them  to  give  any  such  order.  He 
would  only  order  as  it  is  authorized.  However,  he  will  give  you  a 
blanket  requirement  order  covering  all  that  you  can  f urniSi  up  until 
July  1st.  This  will  not  be  an  official  order.  You  will  get  official 
orders  from  time  to  time  covering  material  named  in  this  blanket 
order.  This  blanket  order  will  contain  all  information  as  to  price, 
specifications,  and  conditions  relative  to  price  changes  that  may 
come  up. 

"  Lieutenant  Weaver  is  getting  cleaned  up  after  liis  vacation  and  in 
a  few  days  will  get  in  to  the  requirements  of  the  Middle  West  and  will 
send  you  an  official  order  for  all  of  the  present  requirements  after 
which  they  intend  working  up  a  schedule  of  winter  and  spring  re- 
quirements. He  assured  me  that  he  would  keep  your  plant  going  to 
its  full  capacity. 

"  I  did  not  get  to  talk  with  Captain  Gordon  to-day ;  will  be  down 
that  way  Monday  and  will  make  further  report  on  this  business. 
"  Yours  truly, 

"  (Signed)  C.  T.  Ford." 

6.  On  October  5,  1918,  Lieut.  Weaver  sent  the  claimant  a  tele- 
gram as  follows : 

"  October  5,  1918. 
"War.  Ord.— None. 
"  Mttelijjr  Metals  Company, 

"  Port  Huron^  Mich, 
"Answering  wire  fourth  brass  rods  placing  with  you  to-day  order 
for  million  pounds  size  one  and  one-quarter,  thirteen-sixteenths, 
three-quarters,  seventeen  thirty-seconds,  thirteen  sixty- fourths,  point 
three  eighty  inch,  point  six  forty  inch  stop  deliveries,  carload  a 
week,  starting  soon  as  possible,  see  report  my  conversation  Mr.  Ford 
yesterday  as  to  connection  between  this  order  and  further  contracts 
stop.  Confirm  that  you  can  handle  all  sizes  mentioned  above. 
Weaver." 

Lieut.  Weaver  testified  concerning  his  talk  with  C.  T.  Ford  on 
October  3,  1918 : 

"Mr.  Weaver.  To  the  best  of  my  recollection  I  told  him  (Mr. 
Ford)  this,  that  the  Army  ordnance  was  not  accustomed  to— was  not 
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able  to  and  did  not  take  up  and  hand  over  a  contract  for  lOjOOOjOOO 
pounds  of  rods  in  this  kind  of  a  situation;  that  we  only  put  and 
placed  actual  contracts  for  smaller  amounts  if  we  received  the 
authorizations  to  so  purchase :  that  we  could  not  place  a  blanket 
order  for  IO5OOO5OOO  pounds  of  rods  because  at  the  time  we  had  no 
valid  authorizations  covering  that  amount  because  at  the  time  we 
did  not  know  what  would  be  the  sizes  required  for  that  amount  nor 
the  delivery  points,  and  I  think  I  mentioned  that  the  price  had  not 
been  agreed  upon  for  the  full  amount. 

''Capt.  Frazer.  Did  you  or  not  tell  him  that  in  all  probability 
they  would  receive  orders  up  to  their  capacity? 

''  Mr.  Weaver.  What  I  told  him  was  more  nearly  this,  that  I  pro- 
posed in  the  near  future  to  go  over  and  cast  up  an  estimate  of  our 
future  rod  requirements  into  the  first  six  months  of  the  year  1919, 
and  issue  to  the  Mueller  Metals  Co.  a  letter  or  preliminary  option 
agreement  for  the  amoimt  of  their  allotment,  and  then  I  stated  in  a 
general  way,  to  the  best  of  my  recollection,  that  the  future  require- 
ments for  rods,  as  they  appeared  to  me  at  that  date,  seemed  to  indi- 
cate that  the  capacity  of  the  Mueller  Metals  Co.  rod  mill  would  be 
utilized  to  the  fullest  extent.    *     *     * 

''  Mr.  Weaver.  There  was  no  blanket  order  ever  issued  for  10,000,- 
000  pounds.  There  was  no  blanket  order,  in  the  sense  of  preliminary 
option  agreement,  ever  issued.  There  was  issued  an  individual  con- 
tract for  1^0,000  Dounds  of  rods.    *    *    * 

"  Capt.  Frazer.  Was  or  was  not  that  prior  to  Mr.  Ford's  visit  to 
you?" 

"  Mr.  Weaver.  That  was  prior. 

"  Capt.  Frazer.  On  the  occasion  of  your  going  over  the  matters 
that  had  occurred  in  the  brass  field  prior  to  your  return,  did  Capt. 
Gordon  state  to  you  or  did  he  instruct  you  to  issue  an  order  for 
10,000,000  pounds  of  rod  to  the  claimant? 

^'Mr.  Wea\^r.  No." 

*  *  ♦  *  *  *  * 

•'  Q.  Did  you  say  anything  further  about  the  terms  of  that  letter? 

"Mr.  Weaver.  To  the  b^t  of  my  recollection,  the  general  sub- 
stance of  the  letter  was  explained,  that  it  was  not  an  order,  but  was 
intended  to  consummate  an  option  agreement,  whereby  the  Army 
Ordnance  agreed  to  place,  if  artillery  munitions  requirements  war- 
ranted it,  a  certain  amount  of  orders  with  the  Mueller  Metals  Co. 
over  a  certain  period,  and  in  consideration  for  which  the  Mueller 
Metals  Co.  agreed  to  take  such  orders  and  produce  material.  *  *  * 
It  was  a  form  letter — or,  it  was  a  letter  written  in  the  first  instance 
by  myself  in  July  and  issued  to  practically  every  brass  rod  manufac- 
turer in  this  country.  The  letter  to  each  manufacturer  was  in  sub- 
stance the  same,  containing  the  same  general  provisions  and  provisos, 
varying  in  the  minor  details  and  varying  as  oetween  the  contractors 
perhaps  as  to  some  minor  details,  and,  of  course,  as  to  amounts,  deliv- 
eries and  prices.  ♦  *  *  To  the  best  of  my  ret»ollection,  I  said 
this, '  Mr.  Ford,  we  do  not  here  pick  up  and  hand  out  to  you  a  valid 
order  for  10,000,000  pounds  of  rods.  We  only  place  individual  con- 
tracts for  lesser  amounts  and  our  authorizations  to  purchase  are  given 
to  us,  but  we  do  estimate  our  future  requirements  and  cover  them  by 
the  issuance  of  a  letter,  called  a  preliminary  option  agreement  letter, 
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which  covers  in  a  general  way  the  aggregate  amount  of  poundage, 
which  the  Army  Ordnance  proposes  to  place  with  the  contractor 
within  a  certain  long  period  of  time.'     *     *     * 

"To  the  best  of  my  recollection,  I  stated  that  it  would  not  be  an 
order.  It  was,  of  course,  regarded  in  our  office  as  official  as  far  as  its 
effect  went,  but  in  effect  it  was  not  an  order,  and  I  believe  I  made  that 
clear  to  Mr.  Ford. 

"  Mr.  MonuN.  As  I  understand  your  testimony,  you  do  not  wish 
to  be  understood  as  swearing  positively  that  you  actually  mentioned 
the  words  '  option  agreement '  or  '  option  letter,'  to  Mr.  Ford  in  the 
interview.     Is  that  correct? 

"Mr.  Weaver.  No;  I  would  not  swear  that  those  precise  words 
were  mentioned.  *  *  *  It  was  not  my  general  practice  to  use  the 
phrase  '  blanket  requirement  order '  and  it  is  my  impression  that  that 
phrase  was  not  used  in  my  conversation  with  Mr.  Ford." 

7.  On  October  4,  1918,  Lieut.  Weaver  wired  claimant  that  he  was 
placing  an  order  with  claimant  for  1,000,000  pounds  of  brass  rods. 
In  reply  on  October  7,  1918,  the  claimant  wrote  Lieut.  Weaver,  as 
follows : 

"  1.  We  acknowledge  receipt  of  j^our  wire  as  follows :  *  Answering 
wire  fourth  brass  rod  placing  with  you  today  order  for  one  million 
pounds  size  li,  13/16,  3/4,  17/32,  13/64,  point  380-inch  640-inch  stop. 
Deliveries,  carload  a  week  starting  soon  as  possible.  See  report  my 
conversation  Mr.  Ford  yesterday  as  to  connections  between  this  order 
and  further  contract  stop.  Confirm  that  you  can  handle  all  sizes 
mentioned  above.' 

and  we  wish  to  confirm  that  we  can  handle  all  of  the  sizes  mentioned 
immediately,  with  the  exception  of  13/64"  and  the  .380"  and  these 
we  will  not  be  able  to  ship  before  thirty  days. 

"  2.  We  note  your  reference  to  conversation  with  Mr.  Ford  and  we 
have  a  letter  from  him,  stating  that  you  will  give  us  a  blanket  order 
covering  all  the  rod  that  we  can  furnish  up  to  July  1st,  and  that  this 
order  will  not  he  official  stating  definite  quantities,  but  official  orders 
will  follow  from  time  to  time  to  cover  the  material  on  the  blanket 
order. 

"3.  We  are  proceeding  with  this  idea  in  view  by  putting  on  an 
extra  shift  in  our  rod  mill,  increasing  our  casting  of  billets,  and  will 
run  to  capacity  on  IJ"  13/16"  and  J"  until  we  have  definite  orders 
covering  sizes  and  quantities. 

"  4.  We  note  that  you  ask  us  to  ship  a  carload  a  week  and  we  ask 
you  to  give  us  shipping  instructions  on  these  shipments  as  soon  as 
possible.  We  do  not  believe,  however,  that  a  car  a  week  will  at  all 
cover  our  capacity  but  we  feel  that  a  carload  every  day  or  every 
other  day  at  the  most,  will  be  more  nearly  what  we  can  do,  although 
we  will  start  on  the  basis  of  one  car  a  week. 

"  6.  We  thank  you  for  your  wire  and  hope  that  the  confirmation 
will  come  through  promptly.    We  are," 

8.  On  October  15,  1918,  Capt.  Gordon  wrote  the  claimant  as 
follows : 

"  1.  I  am  directed  by  the  Chief  of  Ordnance  to  acknowledge  your 
letter  of  October  11th  (our  file  P470  .13/5123)  confirming  that  you 
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can  handle  all  sizes  of  the  proposed  new  order  with  your  company 
for  1,000,000  lbs.  of  brass  with  the  exception  of  the  13/16"  and  .380^' 
sizes  which  you  will  not  be  able  to  ship  before  thirty  days. 

"2.  The  Mueller  Metals  Co.  is  advised  that  a  contract  is  being 
issued  calling  for  the  following  material : 


Amount.  i     Size.  Mafcrial. 


597,70011)j? 1',"     Round  bras?  r(Hl. 

2oS100  "  ^" 

5ft,«)0  "  

32,500  "   WO" 

27,600  "  «" 

27,-»00  "  3S0" 


1,000,000  "  total. 


"  3.  Shipments  are  to  go  forward  to  the  American  Multigraph  Co.. 
Cleveland,  Ohio,  at  the  rate  of  50,000  lbs.  per  week,  starting  week  oi 
October  1st,  prorate  all  sizes,  with  the  exception  of  the  .380"  size  on 
which  shipments  are  to  commence  as  soon  as  possible. 

"4.  Present  requirements  for  brass  rods  for  munitions  purposes 
indicate  that  there  is  no  doubt  that  the  capacity  of  the  Mueller  Metals 
Co.  for  the  manufacture  of  brass  rods,  can  be  used  to  the  maximum, 
either  in  connection  with  direct  Army  Ordnance  purchases  or  pur- 
chases by  Army  Ordnance  contractors  for  the  fabricated  parts. 

"5.  This  division  understands  that  there  are  now  large  require- 
ments in  the  Middle  West  for  J"  round  and  V'  hexagon  rods  for 
use  in  rifle  ^enades.  If  the  Mueller  Metals  Co.  can  manufacture 
these  sizes  it  is  suggested  that  it  get  in  touch  with  the  following  firms : 

"  1.  Cutler  Hammer  Co.,  Milwaukee,  Wis, 

"  2.  Briggs  &  Stratton  Co.,  Chicago,  111. 

"  3.  Westinghouse  Electric  &  Mfg.  Co.,  East  Pittsburg,  Pa." 

9.  On  October  24,  1918,  Capt.  L.  S.  Gordon  wrote  the  claimant 
as  follows : 

"  1.  I  am  directed  by  the  Chief  of  Ordnance  to  request  the  Mueller 
Metals  Company  to  submit  an  estimate  of  its  open  capacity  for  the 
manufacture  of  brass  rods  for  delivery  during  the  following 
months : 

"fa)  November. 

"fft)  December. 

"(<?)  January. 

"(<i)  February. 

"(€)  March. 

"(/)  April." 

10.  On  November  2, 1918,  claimant  replied  to  said  letter  as  follows : 

"  1.  Your  letter  of  October  24,  P470.13/5610,  War  Ord.  P.  13896- 
3874A,  is  received  and  in  reply  thereto  we  beg  to  give  you  a  con- 
servative estimate  of  our  open  capacity  for  the  manufacture  of  brass 
rod  for  delivery  in  the  months  named  as  follows : 

(a)  Novenibor None. 

(&)  December 1,000.000 

(c)  January 1,000,000 

(d)  February 1.000,000 

(e)  March 1,000,000 

(0   April l.(KK),0(X) 
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"  2.  We  have  every  reason  to  believe  that  one  and  one-half  million 
pounds  is  nearer  our  real  capacity  according  to  our  actual  production 
at  the  present  time,  and  you  are  safe  in  considering  the  above  a  most 
conservative  estimate." 

11.  During  October,  1918,  2,000,000  pounds  of  raw  material — 
copper  and  spelter — were  sent  to  claimants  by  the  Ordnance  Depart- 
ment to  be  used  in  the  manufacture  of  brass  rod  under  such  orders 
as  the  claimant  might  receive  from  the  Government. 

12.  Pursuant  to  directions  received  from  the  Secretary  of  War  the 
claimant  was  called  upon  to  prove  what  expenditures,  if  any,  were 
incurred  in  reliance  upon  the  alleged  agreement  of  October  3,  1918. 
The  claimant's  attorney  stated  that  it  would  be  a  very  difficult  matter 
to  introduce  the  necessary  evidence,  due  to  the  great  number  of 
vouchers  and  other  records  that  would  have  to  be  examined  in  detail, 
and  suggested  that  the  matter  was  more  properly  one  for  auditors  to 
handle.    The  Board  ruled  as  follows : 

"  We  will  ask  proof  of  an  agreement  as  requested,  and  proof  (that) 
in  accordance  with  that  agreement  and  after  the  date  of  that  agree- 
ment some  loss  was  sustained.  If  we  find  that  a  loss  was  sustained  we 
will  certify  the  question  to  the  Ordnance  Board  through  the  chair- 
man to  examine  all  vouchers  and  orders  and  determine  just  what  the 
loss  was  after  that  date.  . 

"  Mr.  MoHUN  (claimant's  attorney).  That  is  very  satisfactory." 

Mr.  Fred  L.  Eiggin,  secretary  of  claimant,  then  testified  that  on 
or  about  September  28, 1918,  Mr.  Mueller,  president  of  claimant  com- 
pany, directed  him  to  purchase  metal  on  account  of  this  order  for 
10,000,000  pounds  of  rod.  That  he  thereupon  made  purchases  of 
metal,  machinery,  and  other  materials.  From  the  testimony  of  this 
witness  it  appears  that  metal  was  purchased  in  excess  of  that  re- 
quired by  claimant's  unfilled  firm  orders  with  the  United  States.  It 
also  appears  that  the  claimant  suffered  a  loss  through  the  fact  that 
the  market  value  of  said  metal  fell  after  the  armistice. 

DECISION. 

1.  The  question  at  issue  is  whether  the  claimant  was  promised  a 
firm  order  for  10,000,000  pounds  of  brass  rod  or  whether  it  was 
informed  that  10,000,000  pounds  of  brass  rod  would  be  allocated  to 
it  subject  to  Government  requirements.  Considerable  testimony 
as  to  what  was  said  upon  this  subject  on  September  26  and  October  3, 
1918,  has  been  taken,  but  the  testimony  is  conflicting.  Mr.  Mueller 
stated : 

"  His  (Captain  Gordon's)  exact  words  were :  '  I  will  give  vou  an 
order  for  10,000,000  pounds.' " 
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Capt.  Gordon  states : 

"  I  told  them  Lieut.  Weaver  would  specify  and  furnish  individual 
orders  as  we  required  the  material." 

Mr.  Weaver  states : 

"  To  the  best  of  my  recollection  I  told  him  (Mr.  Ford)  this,  that 
the  Army  Ordnance  was  not  accustomed  to,  was  not  able  to,  and  did 
not  take  up  and  hand  over  a  contract  for  10,000,000  pounds  of  rod 
in  this  kind  of  a  situation ;  that  we  only  put  and  placed  actual  con- 
tracts for  smaller  amounts  if  we  received  the  authorizations  to  so 
purchase;  that  we  could  not  place  a  blanket  order  for  10,000,000 
pounds  of  rod  because  at  the  time  we  had  no  valid  authorizations 
covering  that  amount."    *     *     * 

2.  In  view  of  the  conflicting  testimony,  it  becofnes  necessary  to 
look  into  the  surrounding  circumstances  with  a  view  to  determining 
which  version  is  the  more  plausible.  Mr.  Mueller,  president  of 
claimant  company,  was  seeking  orders  for  brass  rod.  Brass  rod  is 
a  component  part  used  in  the  manufacture  of  munitions.  The  Gov- 
ernment was  supplying  brass  rod  to  munition  manufacturers.  The 
amount  of  rod  required  depended  upon  the  amount  of  .munitions  to 
be  made.  Copies  of  munition  contracts  were  forwarded  to  Capt. 
Gordon,  who  determined  the  rod  requirements  by  an  examination  of 
said  contracts.  It  was  Capt.  Gordon's  custom  to  order  rod  as  soon 
as  a  munition  contract  was  placed.  On  September  26  and  October 
3,  1918,  10,000,000  pounds  of  rod  was  not  needed.  Capt-  Gordon 
knew,  however,  that  the  Government  would  be  able  to  use  more  than 
that  amoimt  prior  to  July,  1919,  provided  the  fuse  program  was  not 
curtailed.  Capt.  Gordon  made  it  a  practice  to  estimate  probable 
requirements  in  advance  and  to  inform  the  rod  manufacturers  of 
the  amounts,  which  he  expected  to  order  from  them  within  the  desig- 
nated period. 

3.  Following  the  conference  of  September  26,  claimant's  repre- 
sentative, Mr.  Ford,  called  upon  Lieut.  Weaver.  Mr.  Ford  states 
that  his  purpose  was  to  get  the  order  for  10,000,000  pounds.  He 
admits  that  Lieut.  Weaver  explained  to  him  that  it  would  be  impos- 
sible to  place  this  10,000,000-pound  order  for  the  reason  that  they 
did  not  have  authorizations  covering  that  amount.  It  is  apparent 
from  the  testimony  that  Lieut.  Weaver  attempted  to  explain  to  Mr. 
Ford  that  the  order  was  contingent  upon  Government  requirements. 
Mr.  Ford's  letter  to  Mr.  Mueller  under  date  of  October  4,  1918, 
states : 

"Weaver  said  that  it  would  be  impossible  for  them  to  give  any 
such  order.  He  could  only  order  as  it  is  authorized.  However,  he 
will  give  you  a  blanket  requirement  order  covering  all  that  you  can 
furnish  up  to  July  1st. 
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Lieut.  Weaver  had  in  mind  a  definite  procedure  which  was  fol- 
lowed by  his  office  as  a  matter  of  routine.  It  may  be  that  Mr.  Ford 
did  not  grasp  the  full  significance  of  what  he  termed  a  blanket  re- 
quiiement  order  and  which  Lieut.  Weaver  terms  a  preliminary 
optional  agreement,  but  the  fact  remains  that  Mr.  Ford  admits  that 
Lieut.  Weaver  told  him  that  it  was  impossible  to  give  the  10,000,000- 
pound  order.  This  lends  weight  to  Lieut  Weaver's  position  as  in- 
dicating that  the  order  was  being  handled  by  him  in  the  usual  routine 
manner,  and  taken  in  connection  with  the  fact  that  no  reason  appears 
for  handling  the  matter  in  an  unusual  manner,  it  seems  that  full 
weight  might  well  be  given  to  the  testimony  of  both  Lieut.  Weaver 
and  Capt.  Gordon.  The  claimant's  witnesses  are  interested  parties. 
Assuming,  however,  that  they  have  testified  in  accordance  with  their 
recollection  of  what  occurred,  there  is  still  a  question  as  to  whether 
at  the  time  of  the  negotiations  referred  to  claimant's  witnesses  fully 
grasped  the  distinction  which  Capt.  Gordon  and  Lieut.  Weaver  made 
between  an  allotment  and  a  definite  order.  If  they  did  not  fully 
grasp  the  distinction,  it  is  natural  that  the  phraseology  distinguish- 
ing the  allotment  from  a  definite  order  should  be  lost  from  their 
recollection  because  of  its  apparent  unimportance. 

4.  This  Board  is  of  the  opinion  that  the  negotiations  of  September 
2G  and  October  3,  1918,  did  not  result  in  the  placing  of  a  firm  order 
for  10,000,000  pounds  of  brass  rod.  The  minds  of  the  parties  did  not 
meet  upon  this  subject  and  no  contract  arose.  The  negotiations  re- 
ferred to  resulted  in  an  allocation  to  the  Mueller  Metals  Co.  of  10,- 
000,000  pounds  of  brass  rod  against  which  orders  were  to  be  placed 
in  the  event  that  said  rod  should  be  required  by  the  Government. 

5.  In  view  of  the  above  holding  the  Ordnance  Department  has  not 
been  called  upon  to  make  a  detailed  examination  of  claimant's  ex- 
penditures. 

6.  The  decision  of  this  Board  under  date  of  November  24,  1919, 
wherein  relief  is  denied,  is  hereby  affirmed. 

Col.  Delafield  and  Mr.  Fowler  concurring. 
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June  30, 1920. 
Case  No.  2606. 

In  re  CLAIM  OF  ITEW  YOBK  CENTEAL  RAILROAD,  WALKER  D.  HINES, 
DIRECTOR  GENERAL  OF  RAILROADS. 

1.  RAILROAD    FACILITIES— GENERAL    ORDER    15    OF    RAILOAD    ADMINIS- 

TRATION.— Under  the  act  of  March  8,  1919,  the  Goyernment  is  under  no 
implied  obligation  to  reimburse  a  railroad  for  construction  of  tracks  on 
its  own  right  of  way  for  the  purpose  of  supplying  a  Goyernment  manu- 
facturing plant  with  proper  railroad  facilities.  Nor  does  such  an  implied 
obligation  arise  from  General  Order  15  of  the  Railroad  Administration 
proyiding  that  ''  generally  speaking  an  industry  shall  pay  for  and  main- 
tain (although  in  special  cases  the  railroad  company  may  do  so),  and  the 
railroad  company  shall  own  that  part  of  the  track  on  the  right  of  way 
from  the  clearance  point  to  the  right  of  way  line,"  a  Goyernment  manu- 
facturing plant  coming  within  the  exception  referring  to  special  cases. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  $426.21 

based  upon  an  implied  agreement  in  relation  to  the  construction  of  a 
siding  to  a  Goyernment  plant  at  Willoughby,  Ohio.  The  decision  of  the 
Claims  Board,  Transportation  Seryice,  denying  relief  is  affirmed. 

Mr.  Henry  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Trans- 
portation Service,  on  a  claim  for  $426.21,  as  amended,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States,  within  the  meaning  of  the  act  of  March  2, 
1919. 

2.  The  Claims  Board,  Transportation  Service,  held  that  the  record 
shows  that  there  was  no  express  agreement  that  this  claim  should 
be  paid  by  the  Government,  and  fails  to  show  facts  and  circum- 
stances that  would  give  rise  to  an  implied  agreement  on  the  part  of 
the  Government  to  pay  for  the  construction. 

3.  From  this  decision  the  claimant  appealed  to  the  Board  of  Con- 
tract Adjustment.    Upon  this  appeal  a  hearing  has  been  had. 

4.  Under  date  of  September  18,  1918,  W.  G.  Wilcox,  lieutenant 
colonel  of  the  Chemical  Warfare  Service,  United  States  Army,  wrote 
to  the  claimant,  inclosing  a  blue  print,  requesting  the  construction 
of  certain  sidetracks  at  Willoughby,  Ohio,  to  serve  a  plant  which 
the  Chemical  Warfare  Service  had  taken  over  at  that  point.  The 
blue  print  gave  the  desired  location  of  the  tracks.    There  was  also 

659 


Digitized  by 


Google 


660  DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT. 

inclosed  a  Treasury  check  for  $3,500,  "  to  serve  as  a  guarantee  for 
payment  on  this  siding." 

5.  The  railroad  constructed  the  siding  in  accordance  with  the 
request  and  claimed  reimbursement  for  the  expense  of  construc- 
tion from  the  point  where  the  sidetrack  cleared  the  main  track  of 
the  railroad  up  to  the  plant  it  served.  The  Government  paid  the 
expense  of  that  portion  of  the  sidetrack  which  lay  outside  of  the 
railroad  right  of  way,  but  declined  to  pay  for  that  part  which, 
although  outside  the  main  track  of  the  railroad,  yet  was  constructed 
on  the  right  of  way. 

6.  Under  date  of  February  6,  1919,  the  (jovernment  tendered  to 
the  railroad  a  written  agreement  purporting  to  cover  the  operation, 
but  limiting  the  Government's  obligation  to  reimbursement  of  the 
expense  of  the  construction  of  the  sidetrack  outside  the  right  of  way. 
This  the  railroad  declined  to  sign. 

7.  The  amount  of  trackage  involved  in  this  case  is  insignificant. 
The  plant  which  was  used  by  the  Chemical  Warfare  Service  has  been 
purchased  by  a  private  industry  and  is  being  used  by  that  industry. 
It  happens  that  at  about  the  point  where  the  track  under  considera- 
tion leaves  the  railroad  right  of  way  it  divided  into  two  tracks,  one 
leading  west  of  the  factory  site  and  one  east.  The  industry  desires 
the  eastern  branch,  and  that  is  to  be  permanent.  The  western  branch 
has  been  removed  with  the  exception  of  the  switch  on  the  railroad 
right  of  way  by  means  of  which  the  western  spur  separated  from 
the  eastern.  On  the  blue  print  furnished  by  the  railroad  this  is 
marked  as  40  feet. 

8.  The  point  of  clearance  of  the  western  spur  from  the  eastern 
seems  to  fall  outside  the  railroad  right  of  way.  It  is  measured  on 
the  rail  inside  the  two  tracks  of  the  eastern  spur,  and  is  a  point  half- 
way between  that  at  which  the  rail  leaves  one  rail  of  the  other  track 
and  that  at  which  it  crosses  and  leaves  the  second  rail  of  that  track. 

9.  Counsel  for  the  railroad  offered  in  evidence  General  Order  No. 
16  of  the  Eailroad  Administration,  dated  March  26,  1918,  and  Sup- 
plements Nos.  1  and  2,  dated  December  5,  1918,  and  August  9,  1919. 

10.  That  part  of  (General  Order  No.  15  which  is  applicable  to  this 
case  reads  as  follows : 

"  The  following  requirements  must  be  observed  in  respect  of  the 
construction,  maintenance,  and  operation  of  new  industry  tracks  and 
in  respect  of  the  operation  and  maint>enance  of  existing  industry 
tracks : 

"  1.  As  to  new  industry  tracks : 

"(a)  The  industry  shall  pay  for,  own,  and  maintain  that  part  of 
the  track  beyond  the  right  of  \vay  of  the  railroad  company. 

"(&)  TheVailroad  company  shall  pay  for,  own,  and  maintain  that 
part  of  the  track  on  the  rigfit  of  way  from  the  switch  point  to  the 
clearance  point. 
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"fc)  Generally  speaking,  an  industry  shall  pay  for  and  maintain 
(although  in  special  cases  the  railroad  company  may  do  so),  and 
the  railroad  company  shall  own,  that  part  oi  the  tract  on  the  right 
of  way  from  the  clearance  point  to  the  right-of-way  line." 

11.  Supplement  No.  1  to  General  Order  No.  15,  dated  December  5, 

1918,  reads  in  part  as  follows : 

"  In  cases  where,  in  the  judgment  of  the  Federal  manager,  the  cir- 
cumstances justify  the  construction  of  an  industry  track  but  the 
alnount  of  revenue  to  be  derived  therefrom  by  the  United  States 
Railroad  Administration  does  not  justify  the  payment  by  the  Di- 
rector General  of  the  cost  of  that  part  ot  the  track  on  the  right  of 
way  from  the  switch  point  to  the  clearance  point,  an  agreement  may 
be  made,  otherwise  in  accordance  with  General  Order  No.  15,  but 
providing  for  the  i)ayment  of  the  entire  cost  of  the  track  by  the 
shipper  with  a  provision  for  refund  up  to  but  not  exceeding  the  cost 
of  the  part  of  the  track  from  the  switch  point  to  the  clearance  point 
at  the  rate  of  two  dollars  ($2.00)  per  car  of  carload  freight  yielding 
road-haul  revenue  delivered  on  or  shipped  from  the  track  during 
Federal  control." 

12.  Supplement  No.  2  .to  General  Order  No.  15,  dated  Augiist  9, 

1919,  reads  as  follows: 

"General  Order  No.  15,  dated  March  26,  1918,  is  hereby  supple- 
mented as  follows: 

"  Paragraph  2  of  General  Order  No.  15  is  hereby  changed  to  read 
as  follows: 

"2.  Where  existing  industry  tracks  are  not  covered  by  written 
contracts  they  shall  be  maintained  and  operated  in  accordance  with 
the  provisions  stated  in  paragraph  1  hereof.  In  the  absence  of  a 
written  contract  as  to  the  maintenance  of  an  industry  track  con- 
structed prior  to  March  2$,  1918,  the  practice  of  the  connecting  car- 
rier prior  to  Federal  control  as  applied  to  such  track  of  any  par- 
ticular industry  from  the  beginning  of  its  use  by  such  industry  shall 
be  considered  as  equivalent  to  a  written  contract  in  accordance  with 
such  practice." 

13.  June  15,  1917,  the  Secretary  of  War  notified  all  railroads 
through  The  Adjutant  General  that  the  Government  would  not  pay 
for  connecting  links  between  Govemmwit  reservations  and  railway 
systems,  and  declared  that  in  accordance  with  prior  custom  the  rail- 
ways would  be  required  to  bear  the  cost  thereof.  He  specifically 
denied  to  all  constructing  quartermasters  authority  to  obligate  the 
Government  for  such  costs,  so  that  if  any  contract  was  subsequently 
made  under  which  it  was  attempted  to  obligate  the  Government  to 
pay  for  such  trackage,  it  was  an  unauthorized  contract  and  is  not 
binding  upon  the  Government,  since  the  Government  agents  and  the 
carriers  both  had  notice  of  the  limitations  upon  the  former^s 
authority. 

14.  June  28, 1917,  Fairfax  Harrison,  the  chosen  representative  and 
agent  of  the  carriers,  accepted  by  letter  of  that  date  the  ruling  of  the 
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Secretary  of  War,  and  henceforth  there  was  no  question  in  issue  save 
as  to  payment  for  trackage  on  the  Government  reservation. 

15.  The  foregoing  interpretation  was  the  understanding  of  the 
Railroad  Administration,  as  shown  by  a  letter  of  Mr.  Hodges,  dated 
July  8,  1918,  written  four  months  after  the  publication  of  General 
Order  No.  15.  Mr.  Hodges,  assistant  to  the  Director  General  of  Rail- 
roads, in  summarizing  the  claims  of  the  carriers,  declared : 

(a)  The  War  Department  should  bear  the  expense  of  coTistructing 
all  tracks  within  the  limits  of  camp  reservations  which  have  been  or 
will  be  constructed  subsequent  to  December  31, 1917. 

(6)  The  War  Department  should  bear  the  expense  of  maintairmuf 
all  tracks  now  or  hereafter  laid  upon  camp  reservations. 

{c)  A  similar  ruling  should  apply  in  connection  with  trackage 
serving  factories  and  other  War  Department  facilities. 

DECISION. 

1.  It  was  urged  by  the  attorney  for  the  Government  that  as  the 
railroad  concedes  that  under  the  rulings  of  the  Railroad  Administra- 
tion it  is  not  entitled  to  compensation  except  from  the  point  of  clear- 
ance, that  as  the  point  of  clearance  in  this  case  falls  outside  the  right 
of  way,  there  is  nothing  for  which  it  is  entitled  to  be  compensated. 
The  railroad's  answer  is  that  there  is  only  one  point  of  clearance — 
that  from  the  main  track — and  that  sidetracks  and  spurs  do  not  have 
points  of  clearance.  It  is  believed,  however,  that  it  is  not  neces- 
sary to  decide  that  point,  as  the  rights  of  claimants  should  be  deter- 
mined as  of  the  date  the  construction  of  the  sidings  was  requested. 
The  subsequent  making  of  the  eastern  spur  permanent,  while  it 
relieves  the  Government  from  payment  for  such  spur,  does  not 
relieve  it  from  the  obligation  to  pay  for  the  switch  leading  off  to  the 
other  spur  if  it  was  under  such  an  obligation  prior  to  such  event. 

2.  This  Board  holds,  in  agreement  with  the  Claims  Board,  Trans- 
portation Service,  that  there  was  no  express  agreement  to  pay  for 
the  track  in  question.  Further,  the  inclosure  of  the  Treasury  check 
for  $3,500  in  the  letter  of  September  18, 1918,  from  Lieut.  Col.  W.  G. 
Wilcox,  "  to  serve  as  a  guarantee  for  payment  on  this  siding,"  is  not 
sufficient  to  raise  an  implied  agreement  to  pay  for  a  portion  of  the 
track  in  question.  There  was  no  question  but  what  the  Government 
was  bound  to  pay  for  such  part  of  the  siding  as  was  on  the  land 
belonging  to  the  factory,  and  the  check  was  sent  for  that  obligation. 

3.  The  claimant's  right  to  recovery  in  this  case,  if  he  has  any, 
must  arise  out  of  an  implied  agreement.  We  come,  therefore,  to  the 
effect  of  General  Order  No.  15  of  the  Railroad  Administration  and 
the  supplements  thereto,  as  above  quoted.  It  is  contended  by  counsel 
for  the  claimant  that  that  order  lays  down  the  rule  which  governs 
this  ca£e.  for  the  reason  that  it  was  promulgated  on  March  36,  1918, 
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and  the  siding  in  question  was  requested  on  September  28, 1918,  while 
the  order  was  still  in  force. 

4.  The  relationship  between  public  carriers  and  the  public  is  a 
peculiar  one.  There  is  opportunity  for  the  carrier  to  take  advan- 
tage of  the  public  by  reason  of  its  monopoly.  Its  services  are  a 
necessity.  It  is,  therefore,  necessary  for  the  Government  to  take  a 
hand  and  regulate  the  carrier's  services.  The  Railroad  Administra- 
tion acting  in  behalf  of  the  public,  as  well  as  for  the  carriers,  pro- 
mulgated the  rules  laid  down  in  General  Order  No.  15.  It  said  what 
contract  terms  between  the  carrier  and  industries  for  siding  would 
be  permitted.  It  was  laid  down  that  it  was  proper  for  the  industry 
to  be  required  to  pay  for  and  maintain  that  part  of  the  track'beyond 
the  right  of  way  of  the  railroad  company,  and  that  the  carrier  should 
pay  for  that  part  of  the  track  on  the  right  of  way  from  the  switch, 
point  to  the  clearance  point. 

5.  In  paragraph  (c)  it  was  said  that  "generally  speaking"  an  in- 
dustry could  also  be  required  to  pay  for  and  maintain  that  part  of: 
the  track  on  the  right  of  way  from  the  clearance  point  to  the  rights 
of- way  line.  But  it  was  further  said,  "  although  in  special  cases  the 
railroad  company  may  do  so."  It  is  believed  that  the  intention  in; 
this  paragraph  was  to  leave  the  parties,  i.  e.,  the  carrier  and  the  in-- 
dustry,  free  to  contract  with  reference  to  such  part  of  the  track  pro- 
vided the  equities  of  the  case  were  tak^i  into  consideration. 

6.  Both  Supplements  1  and  2  to  General  Order  No.  15  were  issued; 
at  dates  subsequent  to  the  letter  of  September  18,  1918,  and  are  not 
pertinent  if  they  in  any  way  modify  the  order.  It  is  only  legitimate* 
for  us  to  use  them  to  throw  light  on  what  may  be  ambiguous  in  ther 
order.  Supplement  No.  1  is  not  in  point,  as  it  has  reference  to  pay-^ 
ment  for  the  part  of  the  tracks  from  the  switch  point  to  the  point 
of  clearance.  The  railroad  admits  that  it  should  pay  for  such  part 
under  paragraph  (&)  of  General  Order  No.  15.  Supplement  No.  2: 
does  not  help  us  much.  It  first  provides  that  where  there  is  no  written> 
contract  the  rights  of  the  parties  are  to  be  determined  by  paragraph  1 
of  General  Order  No.  15.  That  leaves  the  matter  still  open,  if,  as  in* 
this  case,  it  falls  under  subparagraph  (c).  The  supplement  then^ 
goes  on  and  gives  the  rule  in  the  absence  of  a  written  contract  prior 
to  March  28,  1918,  which  does  not  concern  us  here.  There  is,  how- 
ever, a  strong  inference  to  be  derived  from  the  rule  to  the  effect  that 
the  previous  understanding  or  practice  continues  to  govern  after* 
March  28,  1918,  with  respect  to  such  matters  as  were  not  determined' 
by  General  Order  No.  15. 

7.  The  general  understanding  between  the  War  Department  and* 
the  railroads  as  to  payment  for  tracks  leading  up  to  the  camps  and 
cantonments  is  shown  by  the  letter  from  The  Adjutant  General  of 
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the  Army  of  June  28,  1917,  as  representing  the  carriers.  It  may 
be  objected  that  such  understanding  had  reference  only  to  camps 
and  cantonments  and  not  to  factories.  It  is  believed,  however,  that 
such  was  the  understanding  between  the  Government  and  the  rail- 
roads with  reference  to  all  Government  owned  or  operated  sites  re- 
quiring railroad  facilities,  and  specifically  that  it  applies  to  indus- 
tries. That  is  shown  by  the  understanding  of  the  matter  by  the 
Railroad  Administration  as  indicated  in  the  letter  of  Mr.  Hodges 
dated  July  8,  1918.  The  relationship  between  the  War  Department 
and  the  carriers  is  one  of  the  "  special  cases "  referred  to  in  para- 
graph (c)  of  General  Order  No.  16. 

8.  Subparagraph  (c)  does  not  mean  that  in  the  absence  of  an 
express  agreement  the  cost  should  fall  upon  the  industry.  If  the 
rights  of  the  parties  are  not  expressly  determined  it  becomes  neces- 
sary to  revert  to  the  general  understanding  or  practice  between  them, 
and  this  Board  finds  that  such  understanding  was  that  the  Govern- 
ment would  pay  for  that  portion  of  the  track  on  its  own  property 
and  that  the  carrier  would  pay  for  that  on  its  own  right  of  way. 

9.  The  decision  of  the  Claims  Board,  Transportation  Service,  is 
affirmed. 

DisposmoK. 

This  case  will  be  returned  to  the  Claims  Board,  Transportation 
Service,  for  action  in  accordance  with  this  opinion. 
Col.  Delafield  concurring. 
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June  30, 1920. 
Case  No.  1502. 

In  re  CLAIX  OP  BEP17BLIC  lEON  Sc  STESL  CO. 

1.  STIXULATIOF  OP   PKOBITCTIOH  BT  WAK  IHBITSTKISB  BOAXB.— Where 

olaimant  was  urged  by  the  Steel  Section  of  the  War  ladnstrles  Board  to 
Increase  Its  monthly  production  of  shell  steel  and  therenpon  parohaied 
materials  and  facilities  with  a  view  to  snch  increased  production,  tuoh 
stimulation .  of  production  for  general  war  purposes  does  not  amount  to 
an  agreement  within  the  meaning  of  the  act  of  Harch  2,  1919,  to  com- 
pensate olaimant  for  losses  on  suoh  materials  and  facilities  due  to  the 
intervention  of  the  armistice. 

2.  CUaH  ABB  BBOISIOH.— Claim  under  the  act  of  Xarch  8,  1919,  for  «S40,- 

422.68,  based  upon  an  alleged  agreement  in  relation  to  projectile  steeL 
Held,  claimant  is  not  entitled  to  relief. 

Mr.  Henry  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  Act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17  of  1919  for  $240,422.68  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  the  claim- 
ant and  the  United  States  of  America. 

A  hearing  was  held  on  March  1,  1920,  and  continued  on  March 
4,  April  27,  May  14,  and  May  24, 1920. 

FINDINGS  OF  FACT. 

1.  Claimant  is  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  New  Jersey. 

2.  J.  Leonard  Replogle  at  the  times  hereinafter  mentioned  was 
director  of  steel  supply  of  the  War  Industries  Board.  Any  and  all 
authority  over  steel  or  steel  products,  their  production  or  allocation, 
which  the  War  Industries  Board  or  its  chairman,  Bernard  M.  Ba- 
ruch,  possessed,  were  delegated  by  Mr.  Baruch  to  Mr.  Beplogle. 
Frank  Purnell  was  assistant  director  of  steel  supply. 

3.  During  the  year  1918  claimant  was  engaged  in  performing  a 
number  of  Government  contracts  for  shell  steel.  In  the  summer  of 
1918  the  total  monthly  production  of  shell  steel  in  the  United  States 
was  in  the  neighborhood  of  850,000  tons.  The  estimated  require- 
ments of  the  United  States  and  associated  powers  called  for  the 
production  of  between  600,000  and  700,000  tons  monthly.    The  Steel 
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Section  of  the  War  Industries  Board  was  therefore  constantly  bring- 
ing pressure  upon  steel  manufacturers  to  increase  their  output. 

4.  Claimant's  production  of  steel  shell  monthly  in  July,  1918,  ran 
from  10,000  to  12,000  tons  a  month.  Wilbur  Topping,  claimant's 
general  manager  of  sales,  was  in  Washington  during  the  period 
from  May,  1917,  to  November,  1918,  two  or  three  dr.ys  every  week, 
and  was  constantly  in  communication  and  conference  with  Mr. 
Replogle  and  his  assistants.  Mr.  Eeplogle  on  a  number  of  occasions 
expressed  to  Mr.  Topping  his  belief  that  claimant  was  capable  of 
producing  more  projectile  steel  than  it  was  then  producing. 

5.  Messrs.  Baruch,  Topping,  Replogle,  and  Purnell  were  all  wit- 
nesses upon  the  hearings  held  herein. 

While  the  witnesses  who  participated  in  the  interviews  upon 
which  claimant  relies  for  the  establishing  of  the  agreement  under 
which  it  claims  agreed  in  all  substantial  particulars  as  to  the  sub- 
stance of  the  conversations,  none  of  them  was  definite  in  his  recol- 
lection of  dates  or  of  the  exact  language  used.  The  following  ex- 
<;erpts  upon  which  claimant  relies  as  establishing  an  agreement  in  its 
favor  within  the  act  of  March  2,  1919,  are  therefore  quoted  at 
length : 

"  Mr.  Robertson  (Government  attorney) .  *  *  ♦  You  have  been 
called  as  a  witness  to  testify  in  order  that  you  might  explain  to  the 
Board  any  recollection  that  you  may  have  of  this  particular  transac- 
tion with  the  Republic  Iron  &  Steel  Company. 

"  Mr.  Replogle.  *  *  *  I  do  recollect  Mr.  Topping,  of  the  Re- 
public Iron  &  Steel  Company  coming  to  see  me  at  my  solicitation.  I 
felt  that  the  Republic  Iron  &  Steel  Company  was  not  getting  as  much 
tonnage  of  projectile  steel  as  they  could  get,  and  I  told  him  so  on 
several  occasions.  *  *  *  The  weak  links  in  our  steel  chain  at  that 
time  were  steel  plates  and  projectile  steel.  The  war  necessities  in 
those  lines  were  approximatdy  double  the  output  of  the  various  mills, 
and  we  appealed  to  the  Republic  Iron  &  Steel  Company  *  *  *  for 
a  heavier  tonnage. 

******* 

"  As  I  have  said  in  that  letter  to  Mr.  Topping,  I  do  feel  that  they 
were  justified  in  providing  for  suffiieient  raw  materials  to  produce 
this  16,000  tons." 

***♦♦♦♦ 

"Mr.  Ellis  (of  claimant's  counsel).  ♦  ♦  ♦  When  you  were 
dealing  with  a  product  like  projectile  steel,  where  the  demand  so 
far  exceeded  the  supply,  in  that  case  any  manufacturer  to  whom  you 
told  that  he  must  produce  so  much,  a  given  quantitv,  had  no  doubt 
whatever  that  formal  contract  for  that  amount  would  come  forward? 

"  Mr.  Replogle.  I  think  that  is  true." 

"  Mr.  Replogle.  I  want  to  say  here  that  in  doing  that  I  think  it 
would  be  more  or  less  unfair  to  the  steel  manufacturers,  if  we  did 
not  assume  we  were  houndy  because  in  many  cases  the  confirming 
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order  came  from  the  governmental  agency  months  after  the  steel 
manufacturers  had  been  instructed  to  produce. 

"  Mr.  Jones.  After  we  had  shipped  the  steel? 

"  Mr.  Keploglb.  Really  in  many  cases  after  the  steel  was  shipped." 
******* 

"  Mr.  Babtjch.  I  do  not  think  that  is  much  of  a  point  for  you  to 
make,  because  as  a  matter  of  fact  the  War  Department  never  could 
catch  up  with  its  contracts.  These  people  were  absolutely  bound  by 
their  contracts,  and  would  not  accept  orders  on  the  sav-so  of  people, 
because  they  could  never  get  the  orders  to  sign.  In  handling  these 
matters,  my  opinion  id  that  you  ought  to  take  each  case  separately. 
You  have  to  judge  each  case  on  its  merits,  and  you  have  that  authority 
under  the  Dent  Act." 

*  *  *  *  *  «  * 

"  Mr.  Ellis.  So,  if  you  told  any  producer  to  make  any  given  quan- 
tity, even  though  it  was  up  to  his  limit,  there  was  no  question  but 
what  the  Government  stood  ready  to  take  all  of  that  steel,  is  not  that 
right?. 

"  Mr.  PuRNELL.  Yes,  sir ;  that  is,  from  the  estimates  and  statements 
they  had  given  us  as  to  what  we  would  require." 

******* 

"Mr.  ii^LLis.  When  did  the  producer  be^n  to  produce,  or  when 
was  he  required  to  make  his  preparations  ?  When  you  ordered  him  to 
do  so,  or  md  he  wait  until  contracts  came  on? 

"  Mr.  PuRNELL,  He  prepared  in  advance  of  contracts. 

"Mr.  Ellis.  Upon  whose  order? 

"  Mr.  PuRNELL.  The  director  of  steel  supply.  ' 

"Mr.  Ellis.  That  was  the  regular  custom  of  your  department, 
was  it  not? 

"  Mr.  PuRNELL.  Yes,  sir." 

******* 

"Mr.  Jones.  So  that  when  you  gave  the  order  to  the  steel  pro- 
ducer to  produce  so  many  thousand  tons  per  month,  your  section  be- 
lieved from  that  moment  that  the  Government  was  l)ound? 

"  Mr.  PuRNELL.  I  did ;  yes,  sir. 

"Mr.  Ellis.  So  far  as  any  contracts,  signed  contracts,  with  any 
of  the  departments  were  concerned,  was  there  ever  any  question  about 
their  following,  once  you  had  made  the  allocations? 

"  Mr.  Ptjrnell.  Whether  (whenever)  the  allocations  were  made — 
that  is,  on  a  requisition  for  steel,  we  made  an  allocation,  and  I  never 
knew  of  a  case  where  the  War  Department  did  not  recognize  that  as 
an  order." 

"  Mr.  Barucu.  ♦  *  ♦  Mr.  Replogle  must  have  gotten  his  in- 
structions for  the  purchase  of  16,000  tons  a  month  from  somebody 
in  the  War  Department,  or  he  would  not  have  issued  them.  That 
must  be  certain.  He  would  not  order  these  people  to  produce  shell 
steel  unless  there  was  a  demand  for  it,  and  that  demand  occasioned 
on  the  part  of  the  War  Department.  Mr.  Replogle  had  associated 
with  him  on  the  steel  committee  a  representative  of  the  War  De- 
partment as  he  did  of  other  departments,  and  these  allocations  for 
various  productions  of  materials  were  never  given  except  with  the 
app'rovalof  all  parties  concerned. 
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"  Mr.  Baruch.  *  ♦  ♦  So  that  any  order  Replogle  might  have 
given  doubtless  was  authoritative. 

"  Mr.  Bartjch.  I  do  not  know  whether  in  this  particular  instance 
he  may  have  gone  further  than  in  some  other  instance.  We  were 
in  a  very  desperate  condition  about  that  time.  Certain  shells  were 
very  low  and  they  had  gone  down  from  thirty  to  thirteen  million, 
that  is,  the  reserves  in  France,  and  we  had  to  get  the  shell  steel  and 
ship  it  over  there  direct  to  make  the  shells."    *    *    ♦ 

"  Mr.  BspiiOGLE.  We  assumed  that  the  letter  of  March  4  gave  Mr. 
Baruch  almost  unlimited  authority,  from  the  Commander  m  Chief 
of  the  Army  and  Navy,  under  his  war  powers." 

6.  Claimant,  relying  upon  the  directions  of  Mr.  Keplogle,  entered 
into  commitments  for  large  amounts  of  ferrosilicon  and  fluorspar 
which  are  materials  used  in  large  quantities  in  the  production  of 
projectile  steel  but  in  very  small  quantities  in  the  production  of  com- 
mercial steel.  The  quantity  of  these  materials  so  ordered  was  far 
in  excess  of  what  claimant  could  use  in  its  commercial  business  for 
a  considerable  time  to  come.  Furthermore,  it  ordered  from  the  Mc- 
Clintic-Marshall  Co.  two  hot  saws  and  tables  for  installation  at  its 
open-hearth  works.  These  hot  saws  were  of  no  use  to  it  in  its  com- 
mercial business,  and  subsequently  to  the  armistice  it  entered  into 
an  arrangement  with  the  manufacturer  for  their  return  upon  a  pay- 
ment to  the  latter. 

7.  Cleveland  District  Claims  Board,  Ordnance  Department,  has 
recommended  an  adjustment  of  this  claim  in  the  sum  of  $240,423.68. 

DECISION. 

1.  While  the  statements  of  Mr.  Beplogle  to  Mr.  Topping  undoubt- 
edly were  of  such  a  nature  as  to  justify  a  prudent  business  man  in 
making  the  necessary  commitments  for  increased  production,  this 
Board  is  of  the  opinion  that  nothing  has  been  shown  in  this  case 
which  establishes  an  agreement  on  the  part  of  any  duly  authorized 
ofScer  of  the  Government  that  the  latter  would  make  good  any  loss 
that  claimant  might  sustain  in  case  the  anticipated  orders  did  not 
materialize.  From  its  very  nature,  the  demand  for  shell  steel  in 
large  quantities  was  conditional  upon  the  duration  of  the  war.  At 
the  time  of  the  negotiations  which  culminated  in  claimant's  entering 
upon  the  commitments  by  reason  of  which  it  considers  itself  entitled 
to  reimbursement  no  probable  end  of  the  war  was  in  sight.  There 
was,  therefore,  every  prospect  that  it  would  receive  orders  for  all 
the  shell  steel  which  increased  facilities  enabled  it  to  produce  and 
be  enabled  to  amortize  the  cost  of  the  latter  without  difficulty.  The 
unexpected  cessation  of  hostilities  prevented  its  doing  so  and  resulted 
in  a  financial  loss. 

Nothing  has  been  presented  to  this  Board  which  in  its  opinion 
establishes  any  guaranty  by  any  officer  authorized  to  bind  the  Gov- 
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eminent  financially  that  the  war  would  last  a  sufficient  length  of  time 
for  claimant  to  amortize  the  expense  to  which  it  was  urged  to  go, 
or  that  the  Government  would  insure  it  against  loss  arising  out  of  the 
transaction. 

It  must  have  been  contemplated  by  the  parties  that  the  war  would 
end  at  some  time,  and  it  would  necessarily  follow  that  the  abnormal 
requirements  for  shell  steel  would  stop  then.  The  risk  of  such  termi- 
nation of  the  war  coming  sooner  than  was  anticipated  would  natu- 
rally be  one  which  the  contractor  would  assume  unless  the  Govern- 
ment expressly  agreed  to  do  so. 

2.  The  evidence  fails  to  show  a  definite  agreement  of  any  kind. 
It  should  be  noted  that  Mr.  Replogle  did  not  say  in  his  testimony 
above  quoted  that  he  asked  the  claimant  to  produce  16,000  tons  per 
month.  He  said  he  appealed  to  the  Kepublic  Iron  &  Steel  Co.  for  a 
heavier  tonnage,  and  that  he  felt  **  they  were  justified  in  providing 
for  sufficient  new  materials  to  produce  this  16,000  tons."  Our  con- 
clusion is  th&t  what  Mr.  Replogle  did  was  to  stimulate  increased 
production.  He  informed  claimant  that  the  need  for  steel  plates 
and  projectile  steel  was  about  twice  as  great  as  the  monthly  output 
and  he  urged  claimant  to  produce  more  per  month  in  order  to  do  its 
share  toward  increasing  the  total  output.  Such  an  appeal  by  Mr. 
Replogle  does  not  constitute  an  offer  which  could  be  accepted  by 
increasing  the  output,  thereby  making  a  contract  obligating  the  Gov- 
ernment to  take  and  pay  for  such  increased  output  regardless  of 
whether  the  Government  under  changed  circumstances  would  require 
it.  It  is  believed  that  it  was  not  intended  as  an  offer,  nor  was  it 
looked  upon  as  such  by  the  claimant. 

3.  This  case  differs  from  New  Orleans  Can  Cc.  No.  29  (Vol.  I,  De- 
cisions of  Board  of  Contract  Adjustment,  163)  in  that  in  the  case 
cited  the  order  to  the  contractor  upon  which  this  Board  found  an 
agreement  in  its  favor  was  given  by  an  officer  of  the  Quartermaster 
Corps  by  direction  of  the  Quartermaster  General  of  the  Army.  The 
same  element  is  present  in  fleekin  Can  Co.  No.  70,  Vol.  I,  328; 
Carnie-Govdie  Mfg.  Co.  No.  444,  Vol.  I;  Roberts  Brass  Mfg.  Co.  No. 
193,  and  Aluminum  Castings  Co.  No.  517.  This  Board  has  uni- 
formly refrained  from  holding  that  it  has  jurisdiction  over  a  set  of 
facts  arising  from  an  act,  request,  or  direction  of  the  War  Indus- 
tries Board  unless  it  is  clearly  made  to  appear  that  in  performing 
such  act,  making  such  request,  or  giving  such  direction  the  War 
Industries  Board  was  acting  as  the  agent  of  the  War  Department, 
and  that  the  purpose  was  a  War  Department  purpose.  The  usual 
and  reasonable  evidence  that  the  War  Industries  Board's  action  in 
a  given  case  was  for  a  purpose  of  the  War  Department  is  that  some 
officer  or  employee  of  that  department  was  in  some  way  directly 
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involved  in  the  transaction.  This  nowhere  appears  in  the  case  under 
consideration.  The  War  Industries  Board  made  allocations  of  shell 
steel  not  only  for  the  use  of  the  Army,  but  also  for  that  of  the  Navy 
and  for  foreign  Governments.  This  Board  has  no  jurisdiction  over 
claims  against  any  of  these,  other  machinery  having  been  provided 
for  the  adjustment  of  such  claims.  There  is  nothing  in  the  record 
in  this  case  to  show  that  the  increased  production  expected  from  the 
Republic  Iron  &  Steel  Co.  would  eventually  have  been  allocated  to 
the  United  States  Army.  The  fact  that  Maj.  Gen.  Goethals  was  a 
member  of  the  War  Industries  Board  has  apparently  no  materiality, 
.  as  it  is  not  shown  that  he  personally  or  any  of  his  agents  ever  tpok 
any  part  in  the  negotiations  between  claimant  and  Mr.  Replogle 
upon  which  the  alleged  agreement  is  predicated,  or  knew  anything 
about  them. 

Mr.  Beplogle  paid  high  tribute  in  his  testimony  to  the  patriotism 
of  claimant's  officers  and  to  the  willingness  which  this  company 
showed  at  all  times  to  assist  in  carrying  out  the  Government  pro- 
gram. It  is  regrettable  that  its  efforts  to  aid  in  bringing  about  at 
an  unexpectedly  early  date  the  military  success  of  this  Government 
and  its  associates  should  have  entailed  a  financial  loss  upon  it.  This 
.  Board,  however,  is  without  power  to  compensate  it  therefor. 

DISPOSITION. 

This  Board  will  enter  the  usual  final  order  denying  relief. 
Mr.  McCandless  concurring. 
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June  30,  1920. 
Cases  Nos.  2536  and  2537. 

In  re  CLAIH  OF  SALISBURY  WHEEL  &  AXLE  CO. 

1.  STJ8FEHSI0N  OF  COHTEACT--Oy£KHEAD  EZFSHSES,  HOW  ALLOCATED.— 
Where  claimant't  contracts  for  the  manufacture  of  500,000  ihell  and 
520,000  adapters  were  suspended  when  partly  finished,  apportionment  of 
oreiiiead  expenses  such  as  maintenance  of  plants,  tools,  dies,  Jigs,  insur- 
ance, timekeeping  expense  and  supervision  of  labor  should  be  allocated 
in  proportion  to  direct  labor  in  adjusting  claimant's' loss  by  reason  of  such 
suspension. 

H,  SAKE — EECOUFHEHT. — ^Where  claimant's  contract  for  the  manufacture  of 
580,000  shell  adapters  was  suspended  when  only  64  per  cent  completed 
and  the  costs  then  exceeded  the  contract  price  claimant  is  entitled  to  re- 
oeiye  such  recoupment  of  such  costs  as  it  can  show  it  would  have  made 
if  allowed  to  complete  the  contract. 

3.  SAHE — BEHT. — The  claimant  is  not  entitled  to  rent  on  its  premises  charged 

as  a  part  of  its  overhead  expenses  in  the  adjustment  of  a  suspended  con- 
tract, where  it  is  not  shown  that  the  premises  were  especially  provided 
for  the  performance  of  such  contract. 

4.  SAME— IHTEREST. — The  claimant  is  entitled  to  reimbursement  for  an  amount 

equal  to  the  amount  of  any  interest  which  accrued  by  reason  of  such 
delay,  provided,  however,  that  there  shall  be  deducted  from  the  amount 
so  allowed  on  account  of  interest  the  amount  of  profit,  if  any,  which  the 
claimant  derived  from  the  use  of  the  Government  loan  during  snoh 
period  of  delay.  (Denby  ICotor  Truck  Co.,  Ho.  15O<4T-1505.  Deeifions  of 
this  Board.) 

5.  CLAIX  AND  I>ECI8I«H.--Two  claims  aggsegating  |346,144.7S  arise  under 

written  contracts  on  appeal  from  the  decision  of  the  Ordnance  Claims 
Board.    Held,  that  claimant  is  entitled  to  relief  in  part. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  These  are  appeals  from  two  awards  of  the  Ordnance  Claims 
Board  under  circumstances  which  hereinafter  appear. 

2.  Under  date  of  February  1,  1918,  the  claimant  entered  into  a 
contract,  No.  P26G9-1381A,  with  the  Grovernment  for  the  manufac- 
ture of  520,000  adapters  for  3-inch  A.  A.  shells  at  $0.38  per  adapter. 

3.  Under  date  of  August  6,  1918,  the  claimant  entered  into  a  con- 
tract, No.  P13060-3243A,  with  the  Government  for  the  manufacture 
of  500,000  3-inch  shells  at  $1.75  per  shell. 
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4.  The  claimant  proceeded  with  the  performance  of  the  first  con- 
tract and  later  with  the  performance  of  both  contracts  in  one  wing 
of  its  factory. 

5.  Shortly  after  the  armistice  the  claimant  was  notified  to  suspend 
work  on  its  two  contracts. 

6.  At  the  time  of  the  suspension  of  the  contracts  the  adapter 
contract  had  progressed  to  about  64  per  cent  completion  and  the 
shell  contract  to  6|  per  cent  completion. 

7.  Each  contract  contained  a  clause  permitting  termination  and 
in  such  event  making  provision  for  reimbursement  in  certain  par- 
ticulars. 

8.  Such  termination  clauses  included  also  the  following  sentences : 
In  the  adapter  contract : 

'^  To  the  above  may  be  added  such  sums  as  the  Chief  of  Ordnance 
may  deem  necessary  to  fairly  and  justly  compensate  the  contractor 
for  work,  labor,  and  service  rendered  under  this  contract." 

In  the  shell  contract : 

"The  10  per  cent  of  cost  herein  allowed  shall  be  subject  to  such 
addition  as  the  contracting  officer  may  deem  necessary  to  fairly  and 
justly  compensate  the  contractor  for  work,  labor,  and  service  ren- 
dered under  the  contract." 

9.  The  first  point  upon  which  the  present  appeals  are  based  relates 
to  the  method  used  by  the  Bochester  District  Ordnance  Board  in 
determining  reimbursement  for  overhead  expense. 

10.  The  method  is  as  follows : 

The  local  board  first  determined  the  percentage  of  gross  overhead 
to  direct  labor  on  both  contracts.  They  found  this  to  be  146  per 
cent.  They  then  allocated  the  overhead  to  the  two  contracts  in  pro- 
portion to  the  amount  of  direct  labor  expended  upon  each. 

11.  The  gross  amount  of  overhead  expense  was  found  to  be 
$129,300.50.  The  cost  of  direct  labor  upon  the  larger  or  shell  con- 
tract was  found  to  be  $35,000. 

12.  The  Board,  therefore,  made  the  allowance  for  expenses  in 
connection  with  the  shell  contract  (in  round  numbers)  as  follows : 

Direct  labor $35,000 

Overhead  (at  146  per  cent) 50,000 

Administrative  expenses 9,000 

Materials  spoUed  In  process 5,000 

Araortiz«.tlon  of  macliluery 9.000 

Traveling  expenses 2,000 

Interest  on  loan 10,000 

13.  The  total  amount  allowed  on  the  shell  contract  under  the 
method  described  in  the  preceding  paragraph  was  $122,430.33.  The 
contract  price  for  shells  actually  delivered  under  this  contract  was 
$64,294.10.    It  appeared,  therefore,  that  the  contractor  in  connection 
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with  the  shell  contract  had  completed  GJ  per  cent  at  a  manufacturing 
loss  of  $68,136.23.  This  latter  sum  the  District  Board  and  the 
Ordnance  Claims  Board  allowed  the  contractor  in  addition  to  the 
amount  received  by  it  for  deliveries,  on  the  theory  that  the  per- 
formance of  the  first  part  of  a  contract  is  more  expensive  than  the 
performance  of  the  latter  part,  and  that  when  a  contract  is  termi- 
nated shortly  after  it  is  begun,  the  contractor  should  not  be  limited 
to  the  contract  price  for  articles  produced  up  to  that  point,  but 
should  be  allowed  expenses  which  it  would  have  recouped  out  of  the 
latter  part  of  its  contract  if  it  had  been  allowed  to  complete  it. 

14.  The  contractor  claimed  that  overhead  diould  be  apportioned, 
not  in  accordance  with  the  amount  of  direct  labor  actually  applied 
to  the  respective  contracts,  but  in  proportion  to  the  respective  total 
contract  prices.  The  total  contract  price  of  the  shell  contract  was 
$875,000;  the  total  contract  price  of  the  adapter  contract  was 
$197,600.  The  claimant,  therefore,  in  making  its  own  calculations, 
allocated  81.5  per  cent  of  the  overhead  to  the  large  contract  and  18.5 
per  cent  to  the  small  contract.  Under  this  method  of  figuring  the 
small  contract  showed  a  profit  up  to  the  point  of  cancellation  of 
$20,000  to  the. claimant.  The  claimant  having  reported  this  to  the 
Government  officials,  they  made  no  allowance  to  the  claimant  for 
overhead  or  "  manufacturing  loss." 

15.  If  the  overhead  were  to  be  apportioned  between  the  two  con- 
tracts in  accordance  with  the  method  adopted  by  the  local  board,  the 
smaller  contract  would  show,  up  to  the  time  of  cancellation,  a  loss  in 
a  very  substantial  amount  instead  of  a  profit  of  $20,000. 

16.  On  the  theory  of  apportionment  used  by  the  local  board,  the 
accountants  of  the  local  board  calculated  that  the  adapter  contract, 
if  it  had  been  carried  to  completion,  would  have  shown  the  claimant 
a  loss.  In  other  words,  they  believed  that  the  contractor  could  not 
have  manufactured  the  adapters  at  the  price  named  and  come  out 
whole. 

17.  It  does  not  follow,  however,  that  the  same  principle  does  not 
apply,  to  wit,  that  the  performance  of  the  latter  36  per  cent  of  the 
adapter  contract  may  have  been  possible  at  a  less  proportionate  cost 
than  the  performance  of  the  first  64  per  cent  In  other  words,  it 
may  well  be  that  the  claimant  might  have  recouped  on  the  latter 
part  of  its  adapter  contract  the  whole  or  more  than  its  loss  in  con- 
nection with  the  performance  of  the  first  part.  We  understand  that 
the  amount  of  recoupment  which  the  claimant  could  have  made  if 
allowed  to  complete  its  contract  can  be  mathematically  determined 
from  the  data  in  the  possession  of  the  local  board. 

18.  It  is  not  necessary  to  set  out  in  detail  the  items  included  as 
overhead.  It  may  be  stated,  in  general,  that  they  are  largely  for 
salaries  of  superintendents  and  foremen,  maintenance  of  plant,  ex- 
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pense  of  production,  time  keeping,  cost  and  other  similar  depart- 
ments, depreciation  on  building,  traveling  expenses,  power,  water 
supply,  fire,  liability  insurance,  and  other  similar  items. 

19.  The  second  item  in  controversy  related  to  an  allowance  to  the 
claimant  made  by  reason  of  a  delay  in  delivery  of  forgings  which 
the  Government  was  required  to  furnish  to  the  claimant  under  the 
shell  contract. 

20.  This  delay  approximated  six  months;  that  is,  from  April  to 
October,  1918.  The  local  board  calculated  the  entire  value  of  the 
claimant's  plant,  including  the  machinery  and  part  of  the  building 
used  in  connection  with  the  performance  of  the  contract,  and  upon 
this  allowed  interest  at  the  rate  of  6  per  cent  per  annum. 

21.  The  claimant  asks  reimbursement  for  rental  of  its  plant  at 
$5,000  a  month  during  the  entire  period  from  the  time  perform- 
ance was  first  started  up  to  the  time  of  termination. 

22.  The  .claimant,  also  contended  that  the  allowance  in  the  nature 
of  rent  should  have  been  apportioned  between  the  two  contracts  iiL 
proportion  to  the  floor  space  occupied  by  the  machinery  engaged  oa 
the  two  contracts,  respectively. 

28.  During  the  performance  of  the  contracts  the  claimant  kept, 
no  data  to  determine  the  exact  costs  properly  applicable  to  each 
contract.  In  order  to  apportion  the  rental  according  to  its  con- 
tention, it  would  be  necessary  to  determine  from  time  to  time  the 
exaet  amount  of  floor  space  occupied  by  the  respective  contracts,  and 
no  accurate  evidence  of  this  was  offered  by  the  claimant,  although 
the  claimant,  through  a  witness,  put  in  a  general  estimate. 

24.  It  appeared  that  the  delay  by  reason  of  the  lack  of  forgings. 
occurred  in  connection  with  the  shell  contract  only,  and  the  al- 
lowance of  $8,498.60  was  made  by  the  local  board  in  respect  to  that 
contract  to  cover  the  item  of  remuneration  for  carrying  the  plant. 

25.  The  tb^rd  item  to  which  the  claimant's  appeal  relates  raises, 
the  question  of  the  proper  amount  to  be  allowed  the  claimant  in 
connection  with  interest  which  it  has  paid  upon  Government  loans.. 
The  War  Credits  Board  loaned  to  the  claimant  $250,000  on  the  two- 
contracts,  part  of  which  had  been  recouped  by  the  deductions  from, 
vouchers  for  completed  units.  Whether,  in  addition  to  this,  claimant, 
had  loans  from  individuals,  did  not  appear. 

26.  In  the  allowance  for  a  manufacturing  loss  of  $58,186.28,  the- 
claimant  has  been  credited  with  $10,818.81  as  interest  paid.  It  did. 
not  appear  how  this  sum  was  calculated. 

27.  No  specific  amount  of  interest  has  been  allowed  the  claimant 
on  account  of  the  delay  occasioned  by  the  failure  of  the  Government 
to  provide  material  for  the  shell  contract. 

28.  Both  of  claimant's  contracts  provided  that  claimant's  "cost" 
thereunder  should  be  determined  in  accordance  with  the  provisions^ 
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of  the  pamphlet  entitled  '*  Definition  of  ^Cost'  Pertaining  to  Con- 
tracts "  issued  by  the  OflSce  of  the  Chief  of  Ordnance  under  date  of 
June  27, 1917. 
29.  This  pamphlet  provided  as  to  interest  as  follows : 

"  47.  Interest  on  investment  or  on  bonded  debt  shall  not  be  consid- 
ered as  an  expense  entering  into  the  cost  of  contracts  for  the  United 
States,  but  the  contracting  oflScer  will  reimburse  the  contractor  for 
interest  paid  by  it  on  money  borrowed  to  finance  the  purchase  of 
materials  necessary  to  complete  contracts  for  the  United  States.  In- 
terest cost  will  not  be  considered  as  a  cost  to  the  contractor  upon 
which  profit  is  to  be  calculated." 

DECISION. 

1.  On  the  question  of  apportionment  of  overhead  between  the  two 
contracts  in  question  we  are  of  the  opinion  that  the  method  adopted 
by  the  Rochester  District  Claims  Board  and  approved  by  the  lOisd- 
nance  Claims  Board  is  just  and  fair. 

2.  For  example,  it  seems  reasonable  to  allocate  the  superintending 
expenses  in  proportion  to  the  amount  of  direct  labor  superintended. 
The  same  may  be  said  of  other  items,  such  as  general  maintenance  of 
the  plant,  of  tools,  dies  and  jigs,  insurance,  timekeeping  expense,  and 
other  items  covered. 

3.  The  method  of  division  suggested  by  the  claimant,  that  is,  in 
proportion  to  the  respective  gross  sums  payable  under  the  two  con- 
tracts if  completed,  seems  to  us  arbitrary  and  not  founded  upon  any 
logical  theory.  Exact  mathematical  accuracy  is  impossible  in  allo- 
cating an  expense  such  as  overhead.  We  think  the  method  adopted 
accomplished  substantial  justice. 

4.  It  appears,  however,  that  in  the  settlement  of  the  adapter  con- 
tract an  allowance  has  not  been  made  for  manufacturing  expense 
such  as  was  made  in  settling  the  shell  contract.  We  think  it  is  pos- 
sible that  the  claimant,  in  the  performance  of  the  balance  of  the 
adapter  contract,  might  have  recouped  certain  of  the  manufacturing 
expense  to  which  it  was  put  in  the  performance  of  that  part  of  the 
contract  which  it  actually  completed.  We  find  that  the  claimant  is 
entitled  to  receive  in  connection  with  the  adapter  contract  such  re- 
coupment as  it  can  show  it  would  have  made  if  allowed  to  complete 
its  contract. 

5.  In  connection  with  rental,  it  is  the  rule  laid  down  by  the  War 
Department  in  settlements  that  the  contractor  is  not  allowed  for 
rental  of  its  premises.  (P.  S.  &  T.  Supply  Circular  No.  126,  Dec. 
7,  1918,  p.  6.)  So  far  as  the  Government  has  been  responsible 
for  the  delay  in  performance  of  the  shell  contract,  we  find  that  the 
sum  allowed  by  the  local  board  gives  fair  reimbursement  to  the 
claimant  for  the  expense  of  carrying  its  plant. 
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6.  The  claimant  is  entitled,  in  connection  with  each  contract,  to 
ah  allowance  for  interest  paid  on  loans  in  connection  therewith,  in 
accordance  with  the  provisions  of  the  pamphlet  dated  June  27, 1917, 
hereinabove  referred  to. 

7.  The  claimant  is  also  entitled  to  interest  paid  during  the  period 
when  the  completion  of  its  contract  for  shells  was  delayed  by  reason 
of  the  default  of  the  Government,  provided,  of  course,  that  there 
shall  be  no  duplication  of  allowance  imder  this  paragraph  and  para- 
graph 6  of  this  decision. 

8.  The  rule  laid  down  by  the  Secretary  of  War,  in  an  opinion  filed 
in  the  matter  of  the  Denby  Motor  Truck  Co.,  No,  160-C-1655,  de- 
cision of  this  Board,  is  as  follows : 

^  The  claimant  is  entitled  to  reimbursement  for  "  an  amount  eaual 
to  the  amount  of  any  interest  which  accrued  by  reason  of  such  delay, 
provided,  however,  that  these  shall  be  deducted  from  the  amount 
so  allowed  on  account  of  interest,  the  amoimt  of  profit,  if  any,  which 
the  claimant  derived  from  the  use  of  the  Government  loan  during 
such  period  of  delay." 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Ordnance  Claims  Board  for  appropriate  action  in  accordance 
therewith. 

'  Col.  Delafield  concurring. 
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June  30, 1920. 
Case  No.  2822. 

In  re  CLAIM  OF  WALTER  SOBEBUVO  (IKC.) 

1.  CLAIK  AHD  DECISION.— This  case  was  originally  before  this  Board  as  a 
class  B  claim  in  case  No.  2267,  and  on  January  27,  1920,  this  Board  ren- 
dered its  decision  and  issued  certificate  Tom  C,  holding,  however,  that 
Mr.  Sbderling  had  already  been  paid  for  his  own  serviees.  The  case  was 
returned  to  this  Board  under  General  Order  103  for  determination  of  a 
dispute  between  the  Claims  Board,  Air  Service,  and  the  New  York  office  of 
the  Liquidation  Division  of  the  Air  Service,  the  latter  contending  that 
this  Board  was  in  error  in  finding  that  claimant  had  been  paid  for  his 
personal  services.  The  original  decision  of  this  Board  Is  affirmed  and  the 
relief  now  sought  by  claimant  is  denied.  For  the  original  decision  of  this 
Board  see  Volume  III,  page  206. 

Lieut.  Col;  McKeeby  writing  the  opinion  of  the  Board. 

1.  This  case  was  originally  before  this  Board  as  a  class  B  claim 
under  Purchase,  Storage  and.  Traffic  Division  Supply  Circular  No. 
17,  1919,  in  case  No.  2257,  and  on  January  27,  1920,  this  Board  ren- 
dered its  decision  and  issued  certificate  Forin  C. 

2.  In  the  original  decision  the  Board  found  as  a  f act— 

"  11.  In  the  settlement  of  the  original  claim  filed  by  Walter  Soder- 
ling  (Inc.)  on  June  28,  1919,  payment  was  made  for  Mr.  Walter 
Soderling's  time." 

3.  This  case  was  returned  to  this  Board  on  a  dispute  between  the 
Claims  Board,  Air  Service,  and  the  New  York  office  of  the  Liquida- 
tion Division  of  the  Air  Service,  the  Liquidation  Division  of  the  Air 
Service  contending  that  paragraph  (11)  of  the  findings  of  fact  of 
the  Board  of  Contract  Adjustment  in  the  original  case  was  an  error 
and  that  the  Board  of  Contract  Adjustment  was  clearly  in  error  in 
making  such  a  finding. 

4.  As  the  question  upon  which  the  dispute  arises  is  clearly  a  matter 
of  interpretation  of  the  settlement  contract  entered  into  with  Walter 
Soderling  (Inc.)  it  is  unnecessary  to  have  a  hearing  on  this  matter, 
and  this  opinion  is  therefore  rendered  on  the  facts  as  disclosed  by  the 
record. 

FINDINGS  OP  FACT. 

1.  In  the  latter  part  of  1917  Lieut.  E.  A.  Hults  and  Dr.  J.  A.  E. 
Eyster  entered  into  negotiations  with  the  King  Optical  Co.,  of  New 
York,  for  the  production  of  an  oxygen  mask.  At  the  inception  of  the 
negotiations  with  the  King  Optical  Co.  that  company  submitted  to 
Dr.  Eyster  and  Lieut.  Hults  a  commercial  mask  that  had  been  per- 
fected by  Walter  Soderling,  and  it  was  suggested  that  this  com- 
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mercial  mask  be  developed  and  improved  upon  for  the  purposes 
required  by  the  Air  Service. 

2.  In  January,  1918,  Mr.  Walter  Soderling  was  called  into  con- 
sultation with  Dr.  Eyster  by  the  King  Optical  Co.  and  was  author- 
ized by  the  King  Optical  Co.  to  work  in  conjunction  with  and  under 
the  direction  and  supervision  of  Dr.  Eyster.  The  experiments  con- 
tinued, and  early  in  April  the  mask  was  perfected. 

3.  All  of  the  time  for  experimentation  upon  the  original  mask 
perfected  early  in  April  was  paid  for,  including  the  time  of  Mr. 
Walter  Soderling,  upon  vouchers  submitted  by  the  King  Optical 
Co.  and  paid  to  them. 

4.  Lieut.  Hults,  in  the  hearing,  testified : 

"  Two  or  three  experimental  orders  were  put  through." 

"One  of  these  was  given  to  the  Julius  King  Optical  Company, 
covering  development  work  on  masks  up  to  the  time  the  order  was 
placed."  .^ 

"T^Tien  the  bill  came  in  from  the  King  Optical  Company  it  in- 
cluded Mr.  Soderling's  time  and  services." 

5.  The  order  finally  was  given  to  Mr.  Walter  Soderling,  and  on 
April  20  specifications  were  drawn  up,  and  these  specifications 
changed  the  original  mask  as  developed  by  Mr.  Soderling,  working 
through  the  King  Optical  Co.,  so  that  the  openings  in  the  masks 
were  to  be  reinforced  by  metal  eyelets. 

6.  On  or  about  May  25  Lieut.  Hults  instructed  Mr.  Soderling  to 
pay  no  attention  to  the  specifications  calling  for  metal  reinforce- 
ment, but  to  return  to  the  original  mask  as  perfected  and  get  into 
quantity  production. 

7.  It  developed  thereafter  that  Walter  Soderling  (Inc.),  was  not 
able  to  proceed  with  production  as  rapidly  as  required,  and  the  order 
originally  given  to  Walter  Soderling  (Inc.),  was  canceled  and  they 
were  paid  for  all  articles  delivered. 

8.  On  July  9, 1919,  a  settlement  contract  was  entered  into  between 
the  Government  and  Walter  Soderling  (Inc.),  Articles  II  and  III 
of  which  are  as  follows : 

"  Article  II.  The  Government  shall  pay  forthwith  to  the  contrac- 
tor the  sum  of  seven  hundred  dollars  ($700.00)  .which  represents  the 
agreed  price  between  the  contractor  and  the  Government,  covering 
twelve  sets  of  molds,  cJianges^  and  restorations  for  the  manufacture  of 
aas  masks.  It  is  further  stipulated  and  agreed  that  the  contractor  has 
been  paid  for  all  finished  articles  of  work  heretofore  delivered  to 
and  accepted  by  the  Government,  and  this  sum  of  seven  hundred 
dollars  ($700.00^  to  be  paid  to  the  contractor  shall  constitute  full  and 
final  compensation  for  articles  or  work  delivered,  services  rendered^ 
and  expenditures  incurred  by  the  contractor  under  said  original  con- 
tract, except  as  herein  provided. 
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'*  Article  III,  The  contractor  does  hereby  for  itself,  its  successors 
and  assigns,  remise,  release,  and  forever  discharge  the  Govemment  of 
and  from  all,  and  all  manner  of  debts,  dues,  sum  or  sums  of  money, 
accounts,  reckoning^  claims,  and  demands,  whatsoever  due  or  to  be- 
come due  in  law  or  m  equity,  under  or  by  reason  of  or  arising  out  of 
said  original  contract,  provided,  however,  that  the  contractor  herein 
reserves  the  right  to  nle  an  additional  claim  under  the  Dent  Act 
of  March  2,  1919,  for  expenditures  alleged  to  have  been  incurred  in 
experimental  work  under  said  original  contract." 

9.  Thereafter,  a  claim  was  filed  under  the  Dent  Act,  as  provided  in 
the  exception  contained  in  Article  III,  and  on  that  claim  the  decision 
was  rendered,  in  case  No.  2257. 

DECISION. 

1.  The  evidence  taken  on  the  original  hearing  under  case  No.  2257 
disclosed  clearly  that  Mr.  Walter  Soderling  was  paid  for  his  time 
through  the  King  Optical  Co.,  up  to  the  date  of  the  issuance  of  the 
original  order  early  in  April.  The  time  claimed  for  in  the  original 
case  No.  2257  was  for  the  personal  services  of  Mr.  Walter  Soderling 
during  the  period  between  April  20,  1918,  when  the  change  was 
ordered  to  indude  metal  Teinforo^ment  for  the  eyelets,  and  May  25, 
1918,  when  the  contractor  was  told  to  return  to  the  original  design. 

2.  It  will  be  noted  that  Article  II  of  the  settlement  contract  specifi- 
cally provides  that  the  sum  of  $700  therein  agreed  to  b^  paid  not  only 
covers  the  cost  of  the  12  sets  of  molds,  but  also  ^  changes  and  restora- 
tions for  the  manufacture  of  gas  masks,"  and  it  is  also  further  stipu- 
lated in  Article  II  that  this  $700  to  be  paid  to  the  contractor  ^^  efidU 
constitute  full  and  final  compensation  for  articles  or  work  delivered, 
services  rendered,  wnd  expenditures  incurred  by  the  contractor  under 
said  original  contract,  except  as  herein  provided.^^ 

3.  The  exception  under  which  it  is  apparent  that  the  Liquidation 
Division  has  misinterpreted  the  original  decision  also  provides  that 
the  contractor  may  reserve  the  right  to  file  an  additional  claim  for 
expenditures  incurred  in  experimental  work  under  said  original 
contract, 

4.  This  Board  is  therefore  of  the  opinion  that  the  contractor  entered 
into  a  duly  executed  and  valid  settlement  contract  whereby  it  received 
the  sum  of  $700  paid  to  it  in  full  and  final  compensation  for  articles 
or  work  delivered,  services  rendered,  and  that  the  original  decision  of 
this  Board  denying  relief  for  services  rendered  by  Mr.  Walter  Soder- 
ling for  changes  and  restorations  should  be  sustained. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Mr.  McCandless  and  Mr.  Price  concurring. 
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June  80, 1920. 
Case  No.  2455. 

In  re  CLAIX  OF  STAHDABB  TEXTILE  PROBITCTS  CO.  (EEHEAMKO). 

Tnis  olalm  was  originally  heard  by  the  Board  on  ICay  1%,  1980.  (YoL  Y, 
page  804,  these  Decisions.)  A.  deoision  was  made  at  that  time  denying 
claimant  relief.  On  a  rehearing  had  on  June  21»  1920,  the  former  deci- 
sion of  the  Board  was  adhered  to.  The  syllabus  written  for  the  former 
opinion  applies  to  the  recent  one.  The  ^former  opinion  contains  a  state- 
ment of  fact's  which  is  not  given  in  the  last. 

Maj.  O'Neill  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

The  Board  finds  the  following  to  be.  the  fax^ts: 

1.  A  rehearing  was  granted  claimant  for  the  purpose  of  affording 
it  an  opportunity  ,to  present  evidence  which  would  justify  an  avoid- 
ance of  the  canoeUation  agreement  for  the  award  mentioned  in  the 
original  opinion,  on  the  ground  that  it  was  the  mutual  intention  of 
the  partis  that  the  itema  claimed  for  should  not  be  included  in  the 
cancellation  agreement,  and  that  the  claimant  should  be  permitted 
subsequently,  and  in  spite  of  the  settlements,  to  make  claim  for  and 
to  receive  reimbursement  for  the  items  now  claimed. 
:  2.  On  the  second  hearing  the  claimant  not  only  failed  to  produce 
ajny  testimony  in  support  of  the  contention  above  outlined,  but  the 
Government  produced  a  witness  in  the  person  of  Fred  C.  Wightman, 
who  at  the  time  the  cancellation  agreement  was  entered  into  was 
chairman  of  the  Board  of  Contract  Adjustment  of  the  New  York 
zone,  which  Board  negotiated  the  settlement  agreement  under  con- 
sideration.   Mr.  Wightman  testified  as  follows : 

"Major  O'Neill.  You  heard  me  read  from  the  opinion  rendered 
after  the  former  hearing  in  this  case,  where  it  is  stated :  '  The  claim- 
ant seeks  to  avoid  those  settlements  on  the  ground  that,  at  the  time 
they  were  entered  into,  it  was  the  mutual  mtention  oi  the  parties 
that  the  items  now  claimed  for  should  not  be  included  therein^  and 
that  the  claimant  should  be  permitted,  subsequently  and  in  spite  of 
those  settlements,  to  make  claim  for  and  to  receive  reimbursement 
for  those  items.'  Was  any  such  contention  made  at  the  time  this 
adjustment  was  made? 
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"  Mr.  WiGHTMAN.  No,  sir.  It  was  the  understanding  of  the  mem- 
bers of  the  Board  that  his  final  claim  was  incorporated  in  the  ques- 
tionnaire he  submitted. 

"  Maj.  Rtman.  Your  understanding  about  this  was  that  it  was  a 
wiping  out  of  the  entire  claim  of  tne  Standard  Textile  Products 
Company  against  the  Government? 

"  Mr.  WiGHTMAN.  Yes.  We  would  not  have  asked  him  to  sign  that 
except  we  thought  that  was  final  and  he  had  no  further  claim  against 
the  (government." 

DECISION. 

1.  The  claimant  has  failed  to  produce  evidence  which  by  any  pos- 
sibility can  be  construed  as  showing  a  mutual  mistake  in  the  can- 
cellation agre^nent  and  award  that  were  entered  into. 

2.  For  that  reason  the  former  opinicHi  is  adhered  to  and  relief  is 
therefore  denied. 

DISPOSITION. 

A  final  order  will  be  entered  denying  the  rdief  prayed  for. 
CoL  Delafield  concurring. 
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June  30,  1920. 
Cases  Nos.  1486,  1908,  and  2165. 

In  re  CLAIK  07  infEXG£LLS2)  XAHITFACTTrBIHO  CO. 

1.  CLAXXS  WBEK  COXPLSTSB  OB  SETTLSD  CONTRACTS.— Where  claimant 
seeks  reimbursement  of  various  Items  of  cost  Incurred  In  the  performance 
of  a  number  of  contracts  all  of  which  have  either  been  completely  per- 
formed and  iiaid  for  or  partially  performed  and  settled,  there  can  be  no 
recovery  under  such  contracts. 

S.  STUCULATION  of  PBOBIFCTIOH. — ^Where  claimant  had  a  number  of  Oiirern- 
ment  contracts  In  connection  with  which  various  Oovemment  officers 
stimulated  claimant's  production  without  making  any  express  agreements 
to  rdmburte  claimant  Its  expenditures  thus  Incurred,  claimant  Is  not 
entitled  to  relief  under   the  act  of  March  2,  1919. 

S.  CLAnc  AND  BECISIOV.— These  three  (3)  claims,  aggregating  $10,998.78, 
were  filed  In  part  under  the  act  of  ICaroh  9,  1919,  and  In  part  under 
General  Order  103,  and  arise  under  oontraots  for  position  lights  and  other 
pyrotechnics.    Held,  claimant  Is  not  entitled  to  recover. 


Mr.  Williams  writing  the  opinion  of  the  Board. 


nXDINOS    OF    FACT. 

The  matters  of  consideration  involved  in  these  three  cases  are  so 
interlaced  that  it  is  essential  that  they  be  treated  and  disposed  of 
together.  Case  No.  1486,  which  we  will  call  claim  No.  1,  arises  under 
the  act  of  March  2,  1919,  class  B,  under  Supply  Circular  17,  War 
Department,  1919,  and  is  for  $1,126.84;  case  No.  1908,  which  we  will 
call  claim  No.  2,  arises  under  General  Order  103  of  the  War  De- 
partment, 1918,  and  is  for  $3,801.91 ;  case  No.  2165,  which  we  will 
call  claim  No.  3,  arises  under  the  act  of  March  2, 1919,  class  B,  under 
Supply  Circular  17,  and  is  for  $6,000.03.  Certain  general  facts 
affecting  the  relationship  of  the  petitioner  to  the  Government,  should 
be  set  out  and  separate  facts  are  detailed  in  connection  with  the  three 
separate  claims. 

1.  Beginning  in  the  fall  of  1917  and  continuing  throughout  the 
war  the  petitioner  was  a  manufacturer  of  pyrotechnics,  operating 
manufacturing  plants  at  Jersey  City,  N.  J.,  New  Brunswick,  N.  J., 
Reading,  Ohio,  East  St.  Louis,  111.,  Granitville  and  Staten  Island, 
N.  Y.  During  the  course  of  petitioner's  dealings  with  the  Govern- 
ment a  great  number  of  formal  contracts  were  entered  into ;  and  in 
view  of  the  fact  that  certain  of  the  claims  here  made  were  linked, 
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for  conventional  or  other  reasons,  to  certain  of  thtee  contracts,  it 
is  deemed  essential  not  only  that  a  list  of  these  various  contracts 
be  set  out,  but  that  the  manner  in  which  they  have  been  disposed 
of  should  also  be  stated.  The  following  list  shows  these  various 
contracts,  and  the  notation  ''  Completed ''  means  that  all  the  articles 
called  for  by  the  contract  were  furnished  and  paid  for,  the  notation 
^'  Paid  "  means  that  the  contract  was  either  finished  and  paid  for  or 
a  claim  based  upon  the  same  has  been  paid,  and  the  notation  ''  Sub- 
ject to  consideration  herein ''  means  that  some  portions  at  least  of  the 
claims  here  presented  are  alleged  to  have  arisen  thereunder : 


Date. 


Numlw  of  oonlncl. 


Quantity  and  articles. 


Disposition. 


Dec.  1,1917 
Dfc.  8,1W7 
Feb..    1,1918 


Fph.  22,  IMS 

Feb.  22,1918 

Feb.  22,1918 

Feb.  22,1918 

Feb.  22,1918 

Mar.  0,1918 

Mar.  5,1918 

Sept.  27,1918 

Oct.  2,1918 

Dec.  19,1918 


0-1121-424  TW 

0-1271-472  TW 

r-2472-«70TW , 

F-3a7i-imTW 

P-^3272-112eiTW 

P.ai7a*U27TW..... 

P-3274-1128    TW,    supple- 
mented Aug.),  I91R. 

P-3280-1134TW 

P-.3275-1129TW »,... 

P-10875-2122  TW 

P-1W54-2M9TW 

P  l«792-25fl9T\V 

r-l5167-250tTW 


70,000  slgnnl  rockets 

50.000  position  ligms 

2,d00,0i)0  stars  for  signal  lights. 


286,000  rifle  lifthts 

M5,000.sifnaniKhts 

llSsignaTrockets....^. 
80,000  signal  rocket^ . . . , 


48S;000  position  lights 

660.000  ponitfcMi  iSihts 

6  rockets 

80,000  posttJiOUliirtitR..... 

150^000  position  Uehts 

75,000  signal  porachnto  roelcetd . 


Completed. 
Oonptoted. 
Subject   to   consideration 

heroin.   See  note  1  b<> 

lov. 
Paid. 
Paid. 
Pakt. 
Paid. 

Paid. 

Completed. 

Completed. 

Completed. 

Paid. 

Complftiei.    See  note  2. 


NoTB  1.— The  contract  of  Feb.  1,  1018  (P-2472-870  WJ  for  2,000,000  stars  for 
fldrnal  lights  was  supplemented  b7  a  contract  dated  Aug.  26,  1018  (War  Ord.  P~2472-870 
TW),  by  which  the  partlee  mutually  agreed  to  reduce  the  number  of  stars  for  signal 
lights  caUed  for  under  that  contract  from  2,000,000  to  1,223,400,  and  provided  as 
follows : 

"No  further  delivery  under  the  above-mentioned  contract,  beyond  delivery  of  the 
Items  agreed  upon  in  Article  I  hereof  (1,223,400)  shall  be  required  of  the  contractor, 
and  no  paymerUt  other  than  for  the  itema  so  delivered  ahall  be  required  of  Ihe  UfUted 
ffiatee.  The  United  8tate9  is  herehv  released  from  any  and  all  claima  and  demands 
whatsoever  arieinff  out  of  this  partial  oanoettatUm  of  the  contract  of  February  i,  1918.'' 

This  supplemental  agreement,  which  waa,  in  effect,  a  parUal  cancellation  of  the  contract 
of  Feb.  1,  was  brought  about  ov  the  fact  that  at  about  the  time  of  this  supplemental 
agreement  the  Government  had  decided  to  make  some  slight  changes  In  the  measurements 
and  method  of  manufacture  of  these  pyrotechnics,  and  upon  taking  an  inventory,  so 
to  speak,  of  the  pyrotechnics  then  being  manufactured  under  additional  contracts  sought 
to  limit  production  of  the  character  of  star  lights  called  for  to  those  that  had  been  made 
up  or  those  that  were  in  progress,  and  supplemental  contracts  were  made  with  the  manu- 
facturers, including  petitioner,  upon  that  basis,  full  opportunity  having  been  given  peti- 
tioner to  include  in  the  supplemental  agreement  all  manufactured  or  partiaUy  manufac- 
tured articles. 

NoTB  2. — ^This  contract  seems  to  have  been  in  effect,  while  not  appearing  so  on  its 
face,  a  settlement  of  a  certain  informal  agreement  which  was  entered  into  between  the 
GoTemment  and  the  petitioner  as  reflected  in  a  certain  letter  of  Oct.  25, 1018.  for  1,000,000 
rockets.  Beginning  on  Sept.  25,  1018,  with  a  conference  between  Maj.  WUmer  of  the 
Gas  Defense  Service  and  Mr.  Single,  president  of  petitioner  company,  there  was  a  dis- 
cussion of  a  large  proposed  contract  for  1,000,000  rockets  which  were  to  be  manufactured 
by  petitioner.  Thh  subject  is  dealt  with  in  the  letters  of  Oct  11,  Oct.  16,  and  Oct.  25. 
passing  between  the  parties  ,which  resulted  in  the  informal  contract  on  the  25th  of 
October  for  the  manufacture  ^  the  petitioner  of  1,000,000  rockets,  but  which  was  nerer 
reduced  to  contract  form.  The  coming  on  of  the  armistice  made  the  manufacture  of 
this  enormous  quantity  of  rockets  Inadvisable  and  all  matters  involved  in  the  informal 
agreement  of  Oct.  25  seem  to  have  been  settled  in  the  contract  of  December  10. 

2.  In  addition  to  the  above-mentioned  contracts  that  were  entered 
into  between  the  petitioner  and  the  Government  of  the  United  States, 
and  under  which  petitioner  claims  he  is  entitled  to  recover  certain 
elements  of  the  claims  presented,  it  is  also  alle^^d  by  the  petitioner 
that  there  are  certain  other  expenditures  which  have  been  incurred 
and  for  which  the  Government  is  liable,  by  virtue  of  the  fact  that 
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throughout  the  dealings  between  the  petitioner  and  the  Government, 
and  cotemporaneous  with  the  definite  contracts  above  mentioned, 
there  was  such  an  urgent  demand  for  increased  production  and  in- 
creased facilities  in  the  light  of  stated  or  expected  needs  or  demands 
on  the  part  of  the  Government  as  to  create  a  liability  upon  the  part 
of  the  Government  therefor.  We  have  examined  this  phase  of  the 
matter  with  great  care,  especially  in  view  of  the  very  complex  situa- 
tion resulting  from  the  many  dealings  and  negotiations  between  the 
parties,  and  find  it  impossible  to  state  that  any  inducements  or  re- 
quests made  by  the  officers  of  the  Government  to  the  petitioner  for 
increased  facilities  or  increased  output  became  of  such  a  definite 
nature,  or  gave  rise  to  circumstances  of  such  a  nature,  as  to  create 
any  liability  whatever  upon  the  part  of  the  Government  growing  out 
of  the  Government's  effort  to  secure  increased  production. 

3.  The  claims  here  presented  have  been  attached  partly  to  certain 
definite  contracts  and  partly  to  a  curtailment  of  certain  other  con- 
tracts and  partly  to  the  general  clium  resulting  from  requests  on  the 
part  of  the  Government  for  increased  production  and  alleged  requests 
for  increased  facilities.  These  claims  were  submitted  to  the  New 
York  District  Claims  Board,  and  after  investigation  they  were  set 
up  and  allowed  and  tentative  awards  tendered  embracing  the  follow- 
ing amounts  as  classified  under  the  contracts  named : 

(a)  Under  contract  of  March  5,  1918  (P-3275-1129  TW) : 

ConsoUdated  Branch |674. 41 

A.  L.  Due,  Reading  Branch 32.fi8 

East  St  Louis  Branch 419.50 

Totel 1. 12e.  84 

Less  salvage  value. 

(&)  Under  contract  of  February  1,  1918  (P-2472-870  TW)  : 

Consolidated  Branch $1,978.58  $982.11  Leas  salvage— 

Detwiller  &  Street 5, 127.  55  58. 00  Net..-    $924. 11 


3,!?87.80 
Less  salvage 410.00  Net—  2,877.80 


3,801.91 


(c)  Under  contract  of  October  2,  1918  (P-15792-25e9) : 

Consolidated  Branch $856.  76 

Detwiller  &  Street 11,084.92 

New  Brunswick ^ 363. 60 


12,805.28 
Less  sprinkler  system  at  D,  &  S.,  $5,633.87 _ 5,633.87 


Item  withdrawn 6, 671. 41 

Less  salvage,  20%  on  equipment 671. 38 

6,000.03 
Note. — These  items  embrace  certain  special  facilities  installed,  unworked  ma- 
terial, loss  of  time  due  to  changes  in  specifications,  etc. 
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DECISION. 

1.  There  are  two  general  theories  upon  which  petitioner  is  seeking 
to  recover  the  amounts  asked  for  in  these  three  cases :  One  theory  is 
as  applied  to  certain  of  the  items  that  were  incurred  under  the  con- 
tracts of  February  1,  1918,  March  5,  1918,  and  October  2,  1918,  and 
that  they  are  items  properly  chargeable  under  these  contracts  for 
which  petitioner  has  not  received  reimbursement.  We  have 
sought  in  vain  to  find  some  ground  upon  which  this  argument  might 
be  admitted  as  correct,  but  have  been  unable  to  do  so.  The  con- 
tract of  February  1,  1918,  for  2,000,000  stars  for  signal  lights  was 
supplemented  on  August  26,  1918,  by  an  agreement  which  reduced 
the  number  to  1,223,400  stars,  and  provided  explicitly  that  the  Gov- 
ernment of  the  United  States  should  not  be  called  upon  to  pay  for 
anything  except  the  reduced  number  of  stars.  The  Government  hav- 
ing accepted  and  paid  for  the  total  number  of  stars  called  for  under 
the  supplemental  contract  of  August  26, 1918,  is,  by  the  terms  of  that 
agreement,  completely  absolved  from  further  responsibility  in  re- 
spect to  any  obligation  created  by  the  contract  of  February  1,  1918, 
for  2,000,000  stars.  Likewise  the  contract  of  March  5,  1918,  for 
660,000  position  lights  was  carried  to  completion  and  all  tJie  position 
lights  were  manufactured,  delivered,  and  paid  for,  and  no  additional 
liability  can  be  visited  upon  the  Government  as  a  result  of  this  con- 
tract which  was  fully  completed.  Likewise,  the  contract  of  October 
2,  1918,  for  160,000  position  lights,  was  canceled  under  the  cancella- 
tion clause  thereof  and  settlement  made  in  accordance  therewith  so 
that  the  Government  is  absolved  .from  further  responsibility  under 
that  contract. 

2.  The  second  theory  upon  which  petitioner  seeks  to  recover  cer- 
tain of  the  items  embraced  in  the  claims  above  mentioned  is  that  they 
are  for  facilities  and  material  secured  in  response  to  urgent  requests 
upon  the  part  of  the  Government  to  increase  facilities  and  to  increase 
production  on  account  of  large  expected  needs  upon  the  part  of  the 
Government.  A  careful  examination  of  the  evidence  fails  to  dis- 
close that  any  dealings  of  this  nature  between  the  Government  and 
the  petitioner  crystallized  this  into  any  obligation  either  expressly 
or  impliedly  to  reimburse  the  petitioner  for  any  expenditures  of  the 
nature  claimed  for  beyond  those  for  which  compensation  has  been 
made  in  the  contracts  that  were  entered  into.  The  claim  for  the 
installation  of  the  sprinkler  system  at  its  Jersey  City  plant  was 
withdrawn  when  it  became  apparent  that  this  was  done  in  pursuance 
of  police  regulations  of  the  city  in  which  the  plant  was  located ;  and 
upon  like  grounds,  of  course,  all  claim  for  damages  occasioned  by 
the  shutdown  during  this  process  would  fall.   The  construction  of  the 
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fence  around  petitioner's  plant  is  not  shown  to  have  been  done  at  the 
direct  request  of  any  Government  officer;  even  if  it  had,  under  the 
circumstances  attending  this  case,  it  would  seem  that  it  was  as  much 
for  the  protection  of  petitioner's  plant  in  the  circumstances  existing 
during  the  war  as  for  the  Government.  We  deem  it  unnecessary 
to  enter  upon  an  extended  and  detailed  discussion  of  the  other  items 
all  of  which  fall  under  the  classifications  hereinbefore  mentioned  and 
which,  upon  the  principles  announced,  must  fail  of  recovery.  All 
obligations  of  the  Government  under  the  letter  of  October  25  seem 
to  have  been  satisfied  as  a  result  of  the  subsequent  contract  of  De- 
cember 19  calling  for  a  curtailed  production  of  the  pyrotechnics  men- 
tioned in  the  letter  of  October  26. 

3.  For  the  reasons  above  stated,  all  relief  asked  for  in  this  case 
must  be  denied. 

DISPOSITION. 

An  order  denying  relief  will  be  issued  by  this  Board. 
Mr.  McCandless  and  Maj.  Farr  concurring. 
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June  30, 1920. 
Case  No.  2720. 

In  re  CLAXM,  07  CYRF8  FRSVCH  WICXSE. 

1.  CAVEAT  SICPTOB.— Where  the  olaiwuit  parohated  J«to  h9ff%  from  the  Ooy« 

enunent  upon  which  there  wai  no  warranty  or  represeatatlon  at  to  qual- 
ity, the  purchaser  took  the  risk,  and  he  is  not  entitled  to  reimbursement 
for  inferior  or  defective  sacks. 

2.  CLAIM.  AHD  DECI8I0N.-*OIaim  under  General  Order  103  for  f483.64  damages 

on  purchase  of  Jute  sacks.    Held,  claimant  not  entitled  to  recover. 

Mr.  Eaton  writing  the  opinion  of  ^he  Board : 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the. facts; 

1.  This  claim  is  presented  in  accordance  with  General  Order  No. 
103,  War  Department,  1918,  and  is  for  $492.54  under  the  following 
circumstances: 

2.  In  January,  1919,  the  claimant,  Mr.  Cyrus  F.  Wicker,  was  in 
Costa  Rica.  He  was  desirous  of  obtaining  sacks  to  contain  castor 
beans  for  shipment  under  his  contract  with  the  United  States.  In 
July,  1918,  the  Gas  Defense  Division  bought  and  shipped  to  Costa 
Rica  about  30,000  jute  sacks  to  be  used  for  the  shipment  to  this 
country  of  corozo  nuts,  from  which  were  made  the  charcoal  required 
for  use  in  gas  masks.  The  sacks  had  been  bought  at  second  hand  in 
this  country,  or  had  been  used  before  being  shipped  to  Costa  Rica. 
More  than  25,000  of  these  sacks  were  in  the  customhouse  or  in  ware- 
houses at  Port  Limon,  Costa  Rico,  in  January,  1919.  Some  of  the 
sacks  had  been  sent  to  Punta  Arenas,  on  the  Pacific  coast  of  Costa 
Rica.  One  bale  of  250  sacks  was  sent  to  San  Jose  from  Punta 
Arenas  and  examined  by  Mr,  Wicker.  Lieut.  Otto  Wilson  had  been 
sent  to  Costa  Rica  by  the  Gas  Defense  Division  in  August,  1918. 
Negotiations  were  had  between  Lieut.  Wilson  and  Mr.  Wicker  which 
resulted  in  the  signing  by  Lieut.  Wilson  of  the  following  paper : 

"  San  Jose,  Costa  Rica, 

"February  4,  1919. 
"Received  from  1st  Lieut.  Otto  Wilson,  delivered  in  the  customs 
house  at  Port  Limon,  Costa  Rica,  three  thousand  (3,000)  jute  bags, 
marked  *  U.  S.  A.  property  G.  D.  S.,'  valued  at  twenty-two  and  one- 
half  cents  ($.22%)  each,  or  six  hundred  seventy-five  dollars  ($676) 
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in  all,  which  sacks — if  approved  by  Captain  Macomber^  Chemical 
Warfare  Service,  U.  S.  A. — I  agree  to  return  to  the  United  States 
and  deliver  at  my  expense  to  any  oflScer  of  the  Chemical  Warfare 
Service  authorized  to  receive  the  same  on  or  before  July  31st,  1919, 
or  to  pay  to  the  Chemical  Warfare  Service,  U.  S.  A.,  twenty-two 
and  one-half  cents  ($.22  1/2)  for  each  of  the  three  thousand  bags 
not  so  returned  and  accepted. 

"  In  case  the  return  ot  these  bags  at  my  expense  to  the  Chemical 
Warfare  Service  before  the  date  mentioned  shall  not  be  approved 
by  Captain  Macomber  or  other  officer  of  the  Chemical  Warfare 
Service,  U.  S.  A.,  I  have  to-day  given  Lieut.  Wilson  thirtv-day  draft 
No.  210  on  New  York  (Columbia  Trust  Company)  to  the  order  of 
the  Chemical  Warfare  Service  for  $675  in  full  payment  for  the 
above  three  thousand  sacks.  In  the  event  of  nonapproval  this  draft 
shall  be  presented  and  when  paid  the  said  three  thousand  sacks  shall 
become  my  property  and  be  at  my  free  disposal;  otherwise  the  ar- 
rangement for  the  return  of  the  sacks  to  the  Chemical  Warfare  Serv- 
ice at  my  expense  shall  be  considered  approved  and  the  draft  shall  be 
canceled  and  returned  to  me  or,  if  desired,  retained  as  security  for 
the  return  of  the  sacks  within  the  time  promised. 

"Lieut.  Otto  Wilson." 

3.  Lieut.  Wilson  came  back  to  this  country  in  February,  1919,, 
with  Mr.  Wicker's  check  foi*  $676.  After  conference  with  his  supe- 
riors in  this  country  a  cable  was  sent  to  Mr.  Wicker  reading :  "  Check 
cashed."  This  meant  that  the  sale  of  8,000  Sacks  to  Mr.  Wicker  was 
approved  and  not  the  alternative  proposal  that  the  sacks  should  be- 
filled  with  castor  beans  and  shipped  to  the  United  States  and  deliv- 
ered to  the  Government  at  Mr.  Wicker's  expense. 

4.  The  basis  for  the  claim  is  that  the  sacks  sold  to  Mr.  Wicker- 
are  alleged  to  be  unsuitable  for  the  purpose  of  holding  castor  beans 
during  their  shipment  from  Costa  Rica  to  this  country.  Mr.  Wicker 
testified  that  the  sacks  had  deteriorated  while  being  stored  in  the 
excessively  moist  climate  at  Port  Limon  from  July,  1918,  to  Feb- 
ruary, 1919 ;  that  many  of  the  sacks  had  large  holes  in  them ;  and  that 
many  gave  way  during  the  voyage  to  the  United  States  and  spilled 
the  castor  beans.  Of  the  8,000  sacks  sold  to  Mr.  Wicker,  he  in  turn 
sold  in  Costa  Rica  2,000  sacks,  for  which  he  makes  no  claim.  As  to- 
the  balance,  Mr.  Wicker  testified  that  they  were  in  such  poor  condi- 
tion as  to  be  without  value.  He  asks  for  reimbursement  for  the  price 
which  he  paid  the  Government  for  1,000  sacks. 

DECISION. 

1.  The  claimant  has  failed  to  establish  that  there  was  any  express- 
or  implied  warranty  of  fitness  in  the  sale  of  the  3,000  sacks.  He  did 
not  appreciate,  as  he  says,  the  injurious  effect  on  jute  sacks  that 
would  be  caused  by  storage  in  the  saturated  air  of  Port  Limon. 
Lieut.  Wilson  made  no  representation  as  to  the  quality  of  the  sacks: 
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or  as  to  their  fitness  for  use  in  transporting  castor  beans.  On  the 
contrary,  he  urged  Mr.  Wicker  to  make  an  examination  of  the  sacks 
before  committing  himself  to  their  purchase.  Mr.  Wicker  relied  on 
his  own  inspection  of  the  250  sacks  which  had  been  sent  from  Punta 
Arenas.  He  was  willing  to  take  his  chances  that  the  sacks  at  Port 
Limon  could  be  used  by  him.  There  was  no  breach  of  contract  on 
the  part  of  the  United  States.  There  was  no  warranty  that  the 
sacks  would  endure  the  strain  of  containing  castor  beans  during 
shipment  from  Costa  Eica  to  this  country.  The  claimant  is  not 
entitled  to  any  reimbursement.. 

DISPOSITION. 

The  Board  of  Contract  Adjiistment  hereby  trancraiits  its  decision 
to  the  Claims  Board,  Chemical  Warfare  Service,  for  appropriate 
action. 

Mr.  McCandless  and  Mr.  Tanner  concurring. 
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June  30,  1920. 
Case  No.  2617. 

In  re  CLAIM  OF  WISCONSIN  ZINC  CO. 

1.  W&ITTEN  CONTKACT — ^XE&QEK. — A  written  contract  is  presumed  to  con- 
tain the  entire  agreement  between  the  contracting  parties,  and  all  pre- 
liminary negotiations  and  agreements  are  considered  as  merged  therein. 

8.  BELEASE— CANCELLATION  AQBEEMENT.— Where  cUimant  entered  into  a 
cancellation  agreement  of  a  formal  contract  which  contained  a  general 
release  of  the  Government  of  all  claims  arising  under  the  canceled  con- 
tract, this  oonstitutes  a  complete  release  of  the  Qovernment  on  all  claims 
arising  from  or  founded  on  preliminary  negotiations  which  were  merged 
in  the  formal  written  contract. 

8.  BE-FOBXATION— JCUTTTAL  IdSTAXE  07  LAW.— Where  a  claimant  signs  a 
release  of  a  written  agreement  under  the  mistaken  notion,  shared  in  by 
the  representative  of  the  Oovemment,  that  it  retains  its  rights  under  a 
prior  oral  agreement  which  was  as  a  matter  of  law  merged  by  the  writ- 
ing, there  can  be  no  re-formation  of  the  instrument  containing  the  re- 
lease <on^-tlw  -gromii  of  <a  atutual  mistake  of  law. 

4.  CLAIX  AND  DECISION.— Claim  under  the  act  of  Karch  8,  1919,  for  |8je4.95 
expenses  in  manufacturing  sulphuric  acid.  Held,  claimant  not  entitled  to 
recover. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  In  the  spring  of  1918  the  United  States  was  in  need  of  sulphuric 
acid,  and  on  April  7, 1918,  Mr.  A.  E.  Wells  and  other  officials  of  the 
Ordnance  Department  had  a  conference  with  a  representative  of 
the  claimant  company  at  Washington.  At  this  conference  it  was  de- 
cided that  the  claimant  company  should  erect  a  plant  and  manufac- 
ture sulphuric  acid  from  the  fumes  emitted  in  the  roasting  of  zinc 
ores.  As  it  was  desired  to  get  a  greater  quantity  of  sulphuric  acid 
than  could  be  had  from  the  fumes  under  normal  production,  it  was 
decided  that  the  claimant  company  should  mine  and  use  a  lower 
grade  ore  of  greater  sulphur  content.  At  this  conference  of  April 
7  it  was  agreed  that  claimant  company  was  to  prepare  immediately 
for  the  manufacture  of  sulphuric  acid  and  that  a  formal  contract 
would  be  prepared  in  due  course.  A  formal  contract  was  executed 
under  date  of  June  28, 1918. 

2.  After  the  signing  of  the  armistice  this  contract  was  suspended 
and  claimant  company  presented  a  claim  to  the  Ordnance  Claims 
Board  for  the  Chicago  district.    This  board  allows  certain  items 
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of  expense  which  had  been  incurred  subsequent  to  April  1,  1918. 
The  Claims  Board,  Ordnance  Department,  Washington,  D.  C.,  ap- 
proved the  findings  of  the  district  board  except  that  no  allowance 
was  made  for  expenses  incurred  prior  to  May  15, 1918.  On  February 
13,  1920,  the  Claims  Board,  Ordnance  Department,  Washington, 
D.  C,  wrote  claimant  as  follows : 

"  1.  This  will  advise  you  that  your  claim  under  the  above  contract 
has  been  approved  bv  the  Ordnance  Claims  Board  in  the  sum  of 
$37,722.40,  less  $30,889.48,  which  has  been  paid  you,  leaving  due  you 
a  balance  of  $6,882.92. 

"  2.  It  will  be  noted  that  this  is  a  reduction  of  $3,144.15,  which 
represents  prospective  engineering  and  assaying  expenses  incurred 
by  your  company  prior  to  the  date  of  contract.  May  15, 1919. 

*'*3.  If  you  desire  to  make  the  claim  for  this  item  of  expense,  it  is 
suggested  that  this  item  be  filed  at  the  Chicago  district  office  as  a 
class  "  B  "  claim  under  the  Dent  Act  of  March  2,  1919.  There  are 
inclosed  revised  settlement  contract  covering  this  award  of  this 
Board,  which  should  be  executed  on  the  part  of  your  company  and 
returned  to  this  office,  where  they  will  be  approved  and  forwarded  to 
the  district  office  for  payment." 

Claimant  company  entered  into  a  supplemental  agreement  under 
date  of  February  24, 1920,  in  which  it  rele^sed^the  United*  StAtes  from 
any  and  all  claims  and  demands  of  every  nature  whatsoever  arising 
or  which  may  arise  out  of  said  contract  of  June  28, 1918. 

DECISION. 

1.  llie  Ordnance  Claims  Board  allowed  all  expenditures  incurred 
subsequent  to  May  15, 1918,  which  appears  to  be  the  date  of  a  written 
procurement  request.  The  issue  is  as  to  the  allowance  of  expendi- 
tures made  after  the  date  of  the  so-called  oral  agreement  of  April  7, 
1918,  and  before  May  15, 1918. 

2.  A  written  contract  entered  into  after  preliminary  negotiations 
takes  the  place  of  all  oral  and  informal  agreements  and  under- 
standings. 

3.  As  soon  as  the  written  contract  is  executed  in  which  the  obliga- 
tions of  the  parties  are  stated,  any  informal  agi*eement  that  had 
previously  existed  disappears  and  can  not  be  resurrected.  This  case 
is  the  common  one  of  which  the  instances  are  so  many  that  it  is  the 
rule  rather  than  the  exception  where  it  is  found  that  an  agreement 
is  orally  negotiated  and  its  terms  settled  and  performance  begun  by 
the  contractor  pending  the  preparation  of  a  formal  contract  in  the 
usual  course.  Delays  in  drafting  contracts  invariably  and  inevitably 
occurred  during  1918. 

4.  In  this  instance  performance  by  the  contractor  was  required 
immediately  after  April  7,  1918,  although  the  formal  contract  ia 
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dated  June  28,  1918.  The  expenditures  in  respect  of  which  the 
claimant  was  denied  reimbursement  were  all  incurred  in  performing 
or  preparing  to  perform  the  contract  that  had  been  promised  and 
was  later  executed.  In  such  cases  there  do  not  exist  two  agreements 
on  both  of  which  relief  may  be  based.  There  is  but  one  agreement 
and  that  is  the  formal  contract  of  June  28,  1918.  The  advice  of  the 
Ordnance  Claims  Board  to  file  a  claim  under  the  act  of  March  2, 
1919,  was  not  sound.  We  do  not  doubt  that  it  was  given  in  good 
faith.  The  claimant  relied  on  it  and  executed  the  supplemental 
agreement  of  Februar^^  24, 1920,  in  which  it  released  the  United  States 
from  all  claims  and  demands  arising  out  of  the  contract  of  June 
28,  1918.  So  long  as  this  release  stands,  it  is  an  effectual  bar  to  any 
further  relief.  If  it  were  not  for  that  release,  it  would  be  held  that 
expenditures  made  by  the  claimant  in  performing  or  preparing  to 
perform  the  contract  which  was  later  executed  should  be  included 
in  the  reimbursement  to  which  the  claimant  is  entitled. 

5.  There  was  no  mistake  of  fact  common  to  both  parties.  There 
did  exist  an  erroneous  conception  of  the  law  of  contracts  which  was 
shared  both  by  the  Ordnance  Claims  Board  and  by  the  claimant  com^ 
pai^y.  It  was  on  account  of  this  mistake  of  law  that  the  execution  of 
the  release  was  asked  for  and  given.  If  relief  is  to  be  given  in  cases 
where  releases  are  obtained  by  reason  of  a  mutual  mistake  of  law, 
this  claim  presents  a  situation  in  which  the  claimant  is  entitled 
to  reimbursement. 

DISPOSITION. 

A  final  ord^r  will  be  entered  denying  claimant  relief. 
Mr.  McCandless  and  Mr.  Tanner  concurring. 
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Case  No.  2368.    . 

In  re  CLAIM  OF  LXTTAUEB  BB0TKEB8,  OH  APPEAL  BB70BB  THE  SBOBE- 

TABY  07  WAB. 

1.  CLAIX  AND  BECISIOB. — This  claim  was  diipoged  of  by  the  Board  of  Con- 
tract Adjustment  on  tlie  8d  day  of  April,  1920  (Vol.  IV,  these  Decisions, 
page  862),  by  which  it  was  held  that  claimant  was  entitled  to  recovery 
In  part.  Claimant  appealed  to  the  Secretary  of  War,  who,  upon  the  8d 
day  of  June,  1920|  affirmed  the  decision  of  this  Board. 

This  claim  comes  to  me  on  appeal  from  a  decision  of  the  Board  of 
Contract  Adjustment  denying  claimant  relief. 

Upon  consideration  of  the  record  presented,  and  on  the  recom- 
mendation of  the  Special  Advisers,  the  accompanying  decision  of  the 
Board  of  Contract  Adjustment  is  hereby  approved  and  affirmed. 

Benedict  Crowell, 
The  Assistant  Secretary  of  War^  Director  of  Mvmtions, 

memorandum  for  the  secretary  of  war. 

After  a  careful  examination  of  the  record,  we  recommend  that  the 
action  of  the  Board  of  Contract  Adjustment  in  this  matter  be  ap- 
proved. 

B.  C.  Ooodalb, 
G.  H.  Dorr, 
Special  Advisers. 
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June  4, 1920. 
Case  No.  2136. 

In  re  CLAIM.  OF  THE  THEODORE  TIEDEXANN  CO&POBATION. 

1.  IN  AHTICIFATION  07  FTTTinElE  CONTRACTS— RESEBVE  SPACE.— Where 

olaimant,  at  the  suggestion  of  the  GoTemment,  oifered  to  deyote  the 
entire  energies  of  its  factory  to  Government  work,  and  was  later 
awarded  a  formal  contract  to  sponge,  shrink  and  dye  cloth,  which  con- 
tract was  not  sufficient  to  require  claimant's  entire  space  which  it  had 
provided  for  Government  work,  the  Government  is  not  obligated  under 
the  act  of  Karch  2,  1919,  to  reimburse  the  claimant  for  loss  sustained 
in  providing  for  the  additional  space  in  the  absence  of  evidence  show- 
ing that  the  Government  agreed  to  pay  such  expense. 

2.  CLAIM  AND  DECISION.— This  claim  for  ^000  arises  under  the  act   of 

Karch  2,  1919,  and  is  presented  upon  the  theory  that  the  Government 
failed  to  perform  an  informal  agreement  to  give  claimant  work  to  the 
full  extent  of  its  capacity.  Held,  claimant  not  entitled  to  the  relief 
sought. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

This  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17, 1919,  for  $4,000  by  reason  of  agree- 
ments alleged  to  have  been  entered  into  between  the  claimant  and  the 
United  States. 

2.  The  claimant  is  a  corporation  doing  business  in  New  York 
City.  It  had  done  much  work  for  the  Government  during  1917  and 
1918  in  the  sponging  and  shrinking  of  Government  cloth.  There 
were  about  35  concerns  in  New  York  City  engaged  in  the  same  work 
for  the  Government. 

On  August  24,  1918,  the  claimant  received  a  questionnaire  which 
it  was  requested  to  prepare  and  return  to  the  Clothing  and  Equi- 
page Division,  New  York  City.  This  was  done  and  the  answers 
showed  the  capacity  and  equipment  which  the  claimant  had  for 
sponging,  shrinking,  and  drying. 

3.  The  Government  decided  in  October,  1918,  to  have  its  sponging 
and  shrinking  done  by  about  12  concerns  who  would  agree  to  devote 
their  entire  capacity  to  Government  work.    There  were  many  ad- 

694 


Digitized  by 


Google 


DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT.  695 

vantages  to  the  United  States  in  making  such  an  arrangement.  A 
meeting  was  called  of  representatives  of  the  sponging  concerns  by 
Ool.  Mercer,  Chief  of  the  Clothing  and  Equipage  Division,  in  Octo- 
ber and  the  plans  of  the  Government  were  announced  and  requests 
made  for  volunteers  who  would  be  willing  to  confine  themselves 
wholly  to  Government  work.  The  claimant  was  one  of  those  selected 
because  of  its  satisfactory  performance  of  previous  contracts.  It 
wrote  the  following  letter  to  the  Clothing  and  Equipage  Division  on 
October  24, 1918: 

Attention :  Lieut.  H.  W.  Chase. 
Be :  Plant  operation. 

Dear  Sir  :  xVgreeable  with  our  telephone  message,  we  are  pleased  to 
advise  you  that  on  issuance  of  the  new  contract  our  plant  is  willing 
to  confine  itself  to  lOO^J  Government  work  exclusively. 
Very  respectfully,  yours, 

The  Theodore  Tiedemann  Corporation, 

Ti'Cdsurer, 
HFT/EP 

This  was  answered  by  Lieut.  H.  W.  Chase  of  the  Clothing  and 
Equipage  Division,  as  follows,  on  October  25 : 

War  Department, 
Material  Control  Office,  Quartermaster  Corps, 

New  York  City,  October  25,  1918. 
From :  Depot  Quartermaster,  C.  &  E.  Division,  101  West  21st  Street, 

New  York  Citv. 
To :  Theo.  Tiedemann  Corp.,  40  West  25th  Street,  New  York  City. 
Subject :  Contracts  for  sponging  and  shrinking. 

1.  You  are  hereby  notified  that  your  offer  of  your  plant  at  40  West 
25th  Street  at  100^,^  for  the  sponging  and  shrinking  of  woolen,  cot- 
ton, and  canvas  materials  for  the  Government,  has  been  accepted  and 
contract  will  be  awarded  you  for  the  performance  on  these  materials, 
effective  November  1st,  1918,  in  accordance  with  specifications  and 
prices  set  forth  in  the  contract. 

2.  It  is  requested  that  proper  arrangements  be  made  to  turn  over 
your  entire  space  for  (rovernment  work,  effective  November  1st. 

3.  Kindly  acknowledge  receipt  of  this  letter. 
By  authority  of  the  Depot  Quartermaster. 

CixyrHiNG  &  Equipage  Division, 
Manufacturing  Branch,  ShrinMng  Section. 
IT.  W.  Chase, 

Ist  Lieut.  Quartermaster  Corpn. 
HWC/IG 

4.  On  October  29,  1918,  Lieut.  Chase  wrote  the  claimant  that  it 
was  the  "  intent  of  this  office  to  operate  a  less  number  of  plants  to  a 
greater  and  more  even  capacity  than  heretofore." 

"  4.  I  know  that  it  is  not  your  desire  to  operate  a  proportion  of 
your  capacity,  and  I  feel  confident  that  you  will  put  every  effort  into 
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gaining  a  certain  production  each  day  from  your  plant,  in  order  to 
make  this  step  taken  by  this  office  a  success. 

"  5.  This  office  will  expect  as  an  even  daily  production  from  your 
plant:  400  pes.  of  steam  work,  viz,  200  pieces  tor  steam  process,  and 
200  pieces  tor  all  water  work." 

5.  On  October  30,  1918,  the  claimant  wrote  the  Clothing  and 
Equipage  Division  that  it  could  guarantee  an  even  daily  production 
of  "  400  pieces  of  6/4  steamed  and  sponged  goods." 

"On  the  water  shrinking,  however,  on  account  of  our  increased 
facilities,  we  are  able  to  guarantee  a  minimum  of  250  pieces  of  6/4 
goods  averaging  60  yards  to  the  piece,  or  600  pieces  of  3/4  goods.  If, 
however,  you  are  unable  to  give  us  more  than  200  pieces  daily,  we 
could  reduce  our  capacity  by  giving  up;  our  present  premises  on  the 
12th  floor  where  we  are  doing  air  drying,  as  the  drier  we  have  in- 
stalled can  take  care  of  200  pieces  of  6/4  goods  mentioned  in  your 
letter. 

"  We  trust  that  you  will  be  able  to  keep  us  fully  supplied  on  the 
water  shrinking." 

6.  A  day  or  two  after  the  letter  of  October  30,  1918,  Henry  F. 
Tiedemann,  treasurer  of  the  claimant  corporation,  had  a  conversation 
with  Lieut.  Chase  in  which  he  said  that,  if  the  Government  could 
not  keep  the  claimant  supplied  to  its  full  capacity,  the  claimant  could 
sublet  its  leased  loft  on  the  twelfth  floor  advantageously.  Lieut. 
Chase  told  Mr.  Tiedemann  that  under  no  circumstances  should  the 
claimant  reduce  its  full  capacity. 

7.  The  affidavit  of  Lieut.  Chase  confirms  Mr.  Tiedemann's  testi- 
mony.    It  reads : 

"  The  deponent  further  states  that  he  recalls  the  conversation  with 
Mr.  Henry  Tiedemann,  in  which  he  (Mr.  Tiedemann)  questioned  the 
deponent  as  to  the  possibility  of  obtaining  a  greater  required  pro- 
duction for  his  plant  and  intimated  that  unless  the  daily  production 
expected  by  the  Government  from  his  plant  could  be  increased,  he 
thought  it  was  wise  to  sublease  space,  other  than  that  which  was  re- 
quired to  gain  the  above  specified  daily  production." 

"  Deponent  further  recalls  that  he  verbally  instructed  Mr.  Tiede- 
mann at  that  time,  that  under  no  circumstances  was  he  to  reduce  the 
capacity  of  his  plant  as  outlined  in  the  deponent's  letter  of  October 
29th,  1918." 

8.  A  formal  contract  numbered  9028  was  prepared  under  the  di- 
rection of  Maj.  John  R.  Holt,  contracting  officer,  Quartermaster 
Corps,  dated  November  1,  1918,  which  was  sent  to  the  claimant  for 
signature.  It  was  executed  by  the  claimant  shortly  before  or  shortly 
after  November  11, 1918,  and  received  the  fijtial  approval  of  the  Gov- 
ernment on  December  3, 1918. 

The  contract  provides  that  it  may  be  terminated  by  the  United 
States  by  15  days'  notice  in  writing.  It  also  contains  provisions  as 
to  the  prices  which  will  be  paid  for  the  services  to  be  rendered.    It 
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does  not  obligate  tlie  United  States  to  give  the  claimant  any  fixed 
amount  of  work  or  to  deliver  to  the  claimant  for  sponging  or  shrink- 
ing any  material  whatever. 

9.  The  claimant  finished  sponging,  shrinking,  and  drying  the  Gov- 
ernment materials  it  had  on  hand  at  the  time  of  the  signing  of  the 
armistice,  and  thereafter  no  cloth  was  sent  to  it  by  the  United  States. 

10.  A  supplementary  contract  was  prepared  by  Maj.  Holt,  dated 
December  20,  1918,  which  contained  a  clause  releasing  the  United 
States  from  all  obligation  under  Contract  No.  9028.  This  was  sent 
to  the  claimant  for  execution  but  has  not  been  signed. 

11.  The  claimant  was  able  to  sublet  its  leased  loft  on  May  1,  1919. 
Its  claim  is  for  the  rent  of  the  loft  for  six  months  from  November 
1, 1918,  to  May  1, 1919,  amounting  to  $3,125  plus  a  loss  of  $875  caused 
by  its  sublease  being  for  a  reduced  amount,  a  total  of  $4,000. 

DECISION. 

1.  There  was  no  oral  agreement  entered  into  between  the  claimant 
and  the  United  States  which  dealt  with  other  matters  than  those 
covered  by  the  formal  contract.  The  letters  which  were  exchanged 
on  October  24  and  October  25, 1918,  demonstrated  beyond  doubt  that 
the  claimant  expected  to  devote  its  plant  entirely  to  Government 
work,  and  that  the  (iovemment  intended  to  make  use  to  its  full  extent 
of  the  capacity  of  the  claimant's  plant. 

The  evidence  does  not  show,  however,  that  the  Government  in- 
tended to  enter  into  a  contract  by  which  it  should  become  bound  to 
deliver  enough  material  to  the  claimant  to  enable  it  to  utilize  its 
facilities  to  their  capacity.  On  the  contrary,  the  contract  which 
was  prepared  makes  no  provision  by  which  the  United  States  under- 
takes to  supply  the  claimant  with  cloth  for  shrinking  and  sponging, 
but  does  provide  for  a  15-day  notice  of  termination. 

The  claimant  executed  this  contract  without  objection.  It  was 
later  executed  in  behalf  of  the  United  States.  The  claimant  must 
stand  or  fall  on  the  terms  of  the  written  contract. 

2.  It  is  true  that  the  claimant  gave  up  its  private  business  so  as 
to  be  able  to  turn  its  facilities  over  to  the  Government,  and  it  did  so 
at  the  request  of  officers  of  the  United  States,  but  it  acted  in  the 
expectation  of  being  awarded  a  contract.  That  expectation  was 
realized  and  a  contract  that  must  be  held  to  be  satisfactory  was  duly 
executed  by  both  parties. 

The  statement  by  Lieut.  Chase  that  the  claimant  should  not  dimin- 
ish its  capacity  by  subletting  a  loft  can  not  be  taken  to  enlarge  or 
modify  the  written  contract,  nor  can  it  be  held  to  be  a  separate 
agreement.     The  claimant  had  previously  assured  the  Clothing  and 
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Equipage  Division  that  it  would  use  all  its  facilities  for  Government 
work.  It  was  not  for  Lieut.  Chase  to  relieve  the  claimant  from  the 
consequences  of  having  given  such  assurance.  An  important  condi- 
tion imposed  on  the  claimant  and  others  before  a  new  contract  would 
be  entered  into  was  that  it  should  use  its  "  entire  space  for  Govern- 
ment work." 

3.  Although  no  relief  can  be  given  the  claimant  on  the  basis  of  an 
informal  agreement,  it  is  possible  that  an  adjustment  should  be  made 
of  the  formal  contract  No.  9028.  The  evidence  shows  that  per- 
formance under  this  contract  was  suspended  shortly  after  the  armis- 
tice. The  proposed  supplementary  agreement,  dated  December  20, 
1918,  recites : 

"  Whereas  in  consequence  of  suspension  of  hostilities  with  Germany, 
it  appears  that  further  services  under  said  contract  are  not  required." 

This  may  be  regarded  as  a  notice  of  suspension  of  the  contract. 
It  is  not  a  fifteen-day  notice  of  termination  following  the  provision 
of  the  contract. 

It  is  a  contract  for  services  and  not  for  supplies,  but  if  the  claimant 
has  incurred  losses  in  performing  or  preparing  to  perform  the  con- 
tract, reimbursement  may  be  given.  No  determination  of  this  issue 
appears  to  have  been  made.  In  reaching  a  conclusion,  the  Board 
to  which  this  claim  is  sent  should  have  in  mind  not  only  that  the 
United  States  did  not  agree  in  terms  to  give  the  claimant  any  work 
and  that  the  contract  contains  the  fifteen-day  termination  clause,  but 
also  in  fairness  to  the  claimant  that  it  was  required  to  withdraw  from 
all  its  civilian  business  as  a  condition  to  receiving  a  contract. 

DISPOSITION. 

The  claim  is  transmitted  to  the  Claims  Board,  Director  of  Purchase, 
for  appropriate  action  in  accordance  with  this  decision. 
Col.  Delafield  concurring. 


Digitized  by  VjOOQIC 


June  4,  1920. 
Case  No.  2526. 

In  re  CLAIH  OF  VELIE  XOTOBS  CO&PO&ATIOir. 

1.  BELAYS— LiatJIDATION  DAXAGES— CONSTBTTCTIOir  07  CONTBACT.— 
Where  a  contract  provided  for  liquidated  damages  for  delay  in  deliy- 
eries,  but  contained  a  clause  that  the  contractor  shall  not  be  responsible 
for,  and  no  deductions  shall  be  made  for,  any  delays  caused  by  direct 
act  or  failure  of  the  United  States  without  fault  of  the  contractor; 
delays  caused  by  changes  in  the  specifications,  or  materials,  can  not  be 
charged  against  the  contractor. 

8.  DELIVEBIES — EZTEKSIOH  OF  TIKE. — Where  the  contract  provided  that 
the  time  for  delivery  might  be  extended  by  the  contracting  officer  when 
delays  were  caused  by  the  United  States,  or  by  other  cause  beyond  the 
control  and  without  fault  of  the  contractor,  an  extension  is  proper  for 
the  causes  mentioned  in  paragraph  1  hereof  and  no  liquidation  dam- 
ages should  be  charged  against  claimant  because  thereof. 

8.  CLAIM  AND  DECISION. — Claim  under  a.  O.  103  on  formal  contract 
for  $7,577.04  liquidated  damages;  held,  claimant  entitled  to  recover. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Ordnance 
Department,  on  a  claim  for  $7,577.04  on  a  formally  executed  contract. 

2.  The  Velie  Motors  Corporation  of  Moline,  111.,  entered  into  a 
formally  executed  contract  with  the  Ordnance  Department,  U.  S.  A., 
No.  C-M-G-74,  dated  October  26, 1917,  for  the  manufacture  of  10,000 
machine-gun  carts. 

Article  II  of  this  contract  contains  the  following  clause : 

"  The  contractor  shall  not  be  responsible  for  any  delays  which  shall 
be  determined  by  the  contracting  officer  to  have  been  caused  by  direct 
act  or  failure  of  the  United  States  without  fault  of  the  contractor." 

The  contract  also  provides: 

"  Delivery  of  material  herein  contracted  for  shall  commence  on  or 
before  December  26, 1917,  and  shall  be  made  as  follows : 

1,300  carts  on  or  before  January  26,  1918. 

8,700  additional  carts  on  or  before  May  9, 1918. 

It-is  understood  and  agreed  that  the  deliveries  of  the  different  types 
of  carts  shall  be  made  in  the  following  ratio : 

600  gun, 

600  ammunition,  and 

100  spare  gun  carts." 
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Article  III,  clause  4  of  the  contract,  provides  as  follows : 

"  In  the  event  that  the  contractor  shall  fail  to  deliver  the  articles 
according  to  the  schedule  of  deliveries  provided  herein  for  deliveries 
of  complete  articles,  sets,  or  lots,  as  the  case  may  be,  the  contra^jtor 
shall  be  in  default  under  this  contract,  which  default  shall  continue 
until  such  time  as  such  articles,  sets,  or  lots  shall  be  delivered.  When 
one  or  more  parts  of  an  article,  or  articles  of  a  set  or  lot,  are  not  de- 
livered by  the  proper  date,  the  complete  article,  or  the  entire  set  or 
lot,  as  the  case  may  be,  shall  be  classed  and  considered  as  undelivered 
for  the  purpose  of  computing  liquidated  damages.  For  each  dav 
during  which  the  contractor  5iall  be  in  default  on  account  of  such 
deliveries,  the  United  States  shall  deduct  from  any  payment  to  be 
made  to  the  contractor  thereafter  one- thirtieth  (l/30th)  of  one  (1) 
per  cent  of  the  purchase  price,  before  making  any  adjustment,  of  each 
article,  or  set  or  lot  of  articles,  with  respect  to  which  the  contractor 
shall  be  in  default,  and  the  United  States  shall  also  deduct  from  any 
payment  to  be  made  to  the  contractor  thereafter  such  additional  cost 
of  inspection  and  superintendence,  if  any,  as  may  be  caused  by  any 
default  of  the  contractor .- »    ♦    ♦    ♦ 

*  *  *  '''Provided^  however^  That  the  contracting  officer  may 
extend  the  time  for  delivery  of  any  articles  for  a  period  equal  to  any 
delay  or  delays  caused  in  his  opinion  by  any  act  of  the  United  States 
or  by  any  act  of  war,  riot,  incendiarism,  and  the  like,  or  by  strike, 
fire,  storm,  and  the  like,  or  by  other  coMse  beyond  the  control  and 
without  the  fault  of  the  contractor  occurrina  during  such  time  as  the 
contractor  may  not  be  in  default  or  before  tne  exi)iration  of  any  nre- 
vious  extension  of  the  time  for  delivery  of  any  articles,  and  no  deauc- 
tion  shall  be  made  for  delay  arising  out  of  any  such  cause." 

3.  The  carts  were  completed  and  delivered  as  follows : 


Amm.        Gun.        Spare.       Total 


1918. 

Feb.  19  to  28 

Mar.    Ito30 

Apr.    Ito30 

May    lto81 , 

Jane  3to29 

July    Ito  9 

July    9to22 , 


301 
671 
1,335 
909 
671 
245 
418 


252 

756 

1,360 

1,128 

784 

153 


78 
150 
149 
117 
102 
184 


553 

1,505 
2,854 
2,246 
1,573 
500 
7W 


4,610         4,610 


780  10,000 


4.  The  evidence  shows  that  under  the  terms  of  the  contract  1,300 
carts  were  to  have  been  delivered  by  January  26,  1918,  but  that  on 
January  24,  two  days  before  the  contractor  was  required  to  make 
the  first  deliveries,  the  final  design  for  the  carts  and  the  various  parts 
thereof  had  not  been  adopted. 

5.  Lieut.  John  S.  Peoples,  Ordnance  Department,  who  designed 
the  carts  and  had  charge  of  the  preliminary  work  connected  with  the 
proposed  manufacture  and  who  visited  the  plant  many  times  during 
the  earlier  stage  of  the  work,  testified  at  the  hearing  as  follows : 

"  The  equipment  to  be  carried  on  these  carts  was  not  all  designed, 
and,  in  fact,  the  completed  list  of  the  equipment  was  not  even  made 
up,  so  when  I  designed  the  carts  and  drew  up  the  specifications  I 
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had  to  use  my  imagination  as  to  what  would  be  carried  on  the  carts, 
and  designed  the  carts  to  carry  that  load  before  we  knew  what  the 
load  was.  The  result  was  that  it  became  necessarj'  later  to  make 
several  minor  changes  in  the  carts  in  order  to  accommodate  the  cart 
to  the  load."" 

6.  First  Lieut.  Samuel  P.  Biggins,  inspector  of  ordnance  at  the 
plant,  testified : 

"  There  was  a  great  amount  of  really  almost  conflicting  ideas  on 
this  situation  when  it  started  at  first,  to  start  the  thing  out.  There 
were  a  great  many  changes  from  the  French  gun  to  the  American 
type  of  gun  cart,  due  probably  to  our  different  style  of  machine 
gun,  and  we  arranged  ours  so  that  it  would  carry  the  three  different 
designs  of  guns,  namely,  the  Lewis,  the  Browning,  and  the  Vickers. 

"  The  contractors  worked  with  me  hand  in  hand.  We  found  that 
some  of  the  pieces  did  not  match  up ;  that  is,  the  blue  prints  did  not 
assemble  properly.  We  had  to  change  them  so  that  the  guns  would 
enter  into  the  boxes  and  we  had  quite  considerable  dimcultjr  with 
the  arrangement  of  the  interior  of  that  machine-gun  box,  trying  to 
get  it  so  arranged  that  it  would  carry  all  three  different  styles  of 
gun.  These  changes  made  by  the  Government  absolutely  entailed 
delay.  We  held  up  the  factory  time  and  time  again.  We  would 
have,  say,  five  hundred  pieces,  or  a  dozen  pieces  of  one  kind  coming 
through,  and  I  would  have  to  change  it  all.  They  followed  our  in- 
structions, which  forced  delay.  I  was  familiar  with  the  condition 
there.  They  had  been  held  up  so  much.  They  did  everything  possi- 
ble to  get  their  work  out  and  they  went  ahead." 

7.  Lieut.  Waldemar  H.  Jacob,  Ordnance  Department  inspector  at 
the  plant,  testified : 

"  That  the  contractor  was  in  no  way  negligent ;  that  he  did  every- 
thing that  he  could ;  that  a  delay  of  some  14  days  in  the  latter  part 
of  the  work  was  occasioned  by  his  (the  inspector)  not  being  willing 
to  undertake  the  responsibility  of  accepting  some  600  wheels;  that 
while  the  wheels  were  perfectly  satisfactory  and  would  withstand 
any  shock  to  which  they  might  be  subjected,  yet  there  had  been  such 
a  shrinkage  in  the  size  of  the  felloe,  such  a  variation  from  the  speci- 
fications, that  he  did  not  care  to  assume  the  responsibility  of  passing 
them  without  having  them  approved  by  the  Engineering  Depart- 
ment." 

8.  The  evidence  also  shows  that  the  defects  in  the  600  wheels  in 
question  arose  from  hickory  being  almost  unobtainable  and  oak  had 
to  be  substituted,  which  substitution  was  made  with  the  approval  of 
the  Government.  However,  the  manufacturers  were  not  familiar 
with  the  treatment  required  for  oak  for  this  purpose  and  in  drying 
out  it  would  often  dry  out  undersize.  The  wheels  were  accepted 
later  by  the  Government  after  samples  had  been  sent  to  Washington. 

9.  The  evidence  shows  that  on  April  8, 1919,  the  contractor  applied 
in  writing  for  an  extension  of  eighty-four  (84)  days  on  account  of 
the  delays  caused  by  the  changes  in  specifications  and  designs  and 
was  granted  an  extension  of  sixty  (60)  days,  which  extended  the  time 
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of  delivery  of  the  entire  lot  from  May  9  to  July  9, 1918,  but  this  ex- 
tension only  operated  on  the  last  portion  of  the  contract  and  no  ex- 
tension was  given  on  the  time  for  delivery  of  the  first  1,300,  al- 
though the  causes  for  requesting  the  extension  all  occurred  during 
and  immediately  subsequent  to  the  time  the  first  1,300  should  have 
been  delivered.  This  extension  was  made  in  the  form  of  an  amend- 
ment to  the  contract,  but  the  amendment  was  proxy-signed  and  later 
at  the  request  of  the  department  the  amendment  was  canceled  and 
in  the  amendment  carrying  such  cancellation  the  following  clause 
was  inserted : 

"  Such  cancellation  being  in  the  interest  of  the  United  States  and 
being  without  prejudice  to  the  right,  if  any,  in  the  contractor  to  such 
extension  of  time  for  the  making  of  deliveries  in  the  manner  pro- 
vided for  in  the  contract,  dated  October  25th,  1917." 

10.  The  effect,  therefore,  of  this  second  supplemental  amendment 
was  simply  to  restore  both  parties  to  the  position  which  they  occupied 
prior  to  the  entrance  into  the  first  supplemental  amendment  and  since 
that  time  the  case  has  been  before  the  Ordnance  Department  for  a 
decision  as  to  whether  an  extension  of  time  should  be  granted,  and 
the  Ordnance  Department  Claims  Board  forwarded  the  claim  to  the 
Board  of  Contract  Adjustment  for  determination. 

DECISION. 

1.  Under  the  terms  of  the  contract  the  contractor  is  to  be  allowed 
extension  to  cover  such  delays  as  are  not  occasioned  through  the  de- 
fault of  the  contractor. 

2.  The  contracting  officer  not  having  all  the  facts  before  him  was 
unwilling  to  allow  a  greater  extension  than  sixty  (60)  days.  The 
Ordnance  Claims  Board,  acting  for  the  Chief  of  Ordnance  and  hav- 
ing no  more  facts  before  them  than  were  before  the  contracting  officer, 
also  disallowed  an  extension  beyond  sixty  (60)  days. 

3.  It  is  clear  from  all  the  evidence  that  the  delays  were  not  the 
fault  of  the  contractor ;  that  the  changes  in  specifications  and  designs 
during  the  first  ^four  months  of  the  contract  rendered  it  impossible 
for  the  contractor  to  have  made  deliveries  as  specified. 

4.  It  is,  therefore,  the  opinion  of  this  Board  that  the  contractor 
should  not  be  penalized  by  assessing  liquidated  damages  and  that 
such  extension  of  time  should  be  granted  as  will  enable  the  disburs- 
ing officer  to  pay  the  contractor  the  amount  withheld. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  de- 
cision to  the  Claims  Board,  Ordnance  Department,  for  action  in 
accordance  therewith. 

Col.  Delafield  and  Mr.  Averill  concurring. 
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June  26,  1920. 
Case  No.  2493. 

In  re  CLAIH  07  PEHKSYLYANIA  RAILROAD  CO. 

1.  PART  07  SIDING  ON  RAILROAD  RIGHT  OF  WAY.— Where  the  Govern- 

ment contracted  with  claimant  for  constmotlon  of  sidings  on  Govern- 
ment property,  with  the  nnderstanding  that  claimant  wonld  stand  the 
cost  of  that  part  of  the  siding  on  claimant's  right  of  way,  and  later 
claimant  found  it  necessary  to  relocate  that  part  of  the  siding  at  con- 
siderable expense,  there  is  no  implied  agreement  obligating  the  Gov- 
ernment to  reimburse  claimant  its  costs  so  incurred. 

2.  JURISDICTION. — This  Board  has  no  jurisdiction  of  a  claim  under  a  validly 

executed  and  fully  performed  contract. 

3.  CONSIDERATION. — ^A  formal  contract  executed  after  the  work  has  already 

been  done  under  an  informal  agreement  is  not  binding  on  the  parties. 

4.  CLAIX  AND   DECISION.— Claim   for   |140,886.97   filed   under   the   act   of 

March  2,  1819,  but  considered  as  arising  In  part  under  G.  0.  103,  based 
upon  contracts,  formal  and  informal,  for  the  construction  of  railroad 
sidings  at  Edgewood,  Xd.     Held,  claimant  is  entitled  to  recover  in  part. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  claim  is  made  under  two  agreements,  one  under  G.  O.  103, 
and  the  other  under  the  act  of  March  2, 1919.  A  statement  of  claim, 
Form  A,  dated  June  19, 1919,  was  filed  with  the  Claims  Board,  Trans- 
portation Service,  which  sent  the  claim  to  the  Claims  Board,  Ord- 
nance Department,  and  that  Board  forwarded  the  claim  to  the  Board 
of  Contract  Adjustment  on  or  about  February  26,  1920. 

2.  The  claimant,  during  the  years  1917  and  1918,  was  lessee  of  the 
Philadelphia,  Baltimore  &  WasJiington  Railroad  Co.  Tt  alleges  in 
its  statement  of  claim  that  on  or  about  November  3,  1917,  it  entered 
into  an  agreement  for  the  construction  of  a  private  siding  on  (lov- 
ernment  property  from  a  point  on  the  easterly  right-of-way  line  of 
the  Maryland  Division,  by  4,105  feet  south  of  the  center  of  Edge- 
wood  passenger  station,  Maryland,  to  a  point  designated  by  the  offi- 
cer in  charge,  said  siding  being  6,313  feet  in  length ;  also  the  construc- 
tion of  a  spur  track  from  said  siding  2,880  feet  in  length,  the  claim- 
ant to  assume  the  cost  of  coiistru(  tion  within  its  right-of-way  line, 
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and  the  applicant  to  assume  the  cost  of  construction  beyond  the 
claimant's  right-of-way  line. 

3.  In  the  statement  of  claim  the  claimant  sets  forth  the  items  of 
its  claim  as  follows : 

EXFENDITUBES. 

Railroad  company's  portion $45, 445.  00 

Material 22, 912. 35- 

Labor  and  material  for  portion  off  railroad  company's  property 72,638.  62 

Total 140, 995.  97 

At  the  hearing,  May  22, 1920,  Mr.  R.  A.  Whittingham,  engineer  for 
the  claimant,  testified  that  the  claimant  had  expended  the  said  sums 
for  the  said  tracks  as  set  forth,  with  the  exception  of  the  sum  of 
$349.73,  which  was  a  10  per  cent  overcharge  in  the  first  bill  rendered 
by  claimant. 

4.  On  October  12, 1917,  J.  C.  Auten,  engineer  of  the  claimant,  wrote 
Capt.  E.  J.  W.  Ragsdale  as  follows : 

"  Referring  to  conference  I  had  with  Capt.  Chance  at  Edgewood 
to-day,  in  connection  with  proposed  siding  to  the  gas  plant,  at  which 
time  the  following  arrangement  was  made : 

"  That  the  railroad  company  would  make  the  surveys  immediately, 
employ  a  contractor  and  do  the  grading,  furnish  all  the  track  mate- 
rial, and  do  the  track  laying ;  in  fact,  do  all  the  work  and  have  the 
siding  in  service  within  two  weeks,  this  with  the  understanding 
that  the  Government  will  reimburse  the  railroad  company  for  all 
labor  costs  on  the  reservation  property,  and  that  the  Government  will 
replace  the  material  furnished  by  the  railroad  company  for  use  on 
Government  property. 

"  In  order  that  our  records  in  this  matter  may  be  kept  in  usual 
order,  will  you  kindly  arrange  to  have  forwarded  to  Mr.  G.  Latrobe, 
general  superintendent  P.  B,  &  W.  R.  R.  Co.,  Wilmington,  Del.,  the 
usual  order  from  the  proper  commanding  officer  covering  this  trans- 
action ? 

"  We  expect  to  begin  the  construction  work  on  this  siding  on  Mon- 
day the  15th  inst." 

5.  On  November  16,  Capt.  E.  J.  W.  Ragsdale  wrote  Mr.  G.  Latrobe,. 
general  superintendent  of  the  Philadelphia,  Baltimore  &  Washington 
Railroad  Co.,  as  follows : 


•? 


"  Subject :  Railroad  siding. 

"  1.  Referring  to  your  letter  of  October  12, 1917  (GTW  412.34/238) , 
and  telegram  of  to-day,  relative  to  the  proposed  siding  to  the  filling 
plant  at  Edgewood,  Md.,  T  am  directed  by  the  Chief  of  Ordnance  to 
inform  you  that  the  terms  therein  outlined  in  your  letter  of  October 
12th  are  acceptable  to  the  Government,  and  you  are  authorized  to 
proceed  with  the  work  pending  the  receipt  of  a  formal  purchase  order, 
which  is  now  under  way." 

6.  A  proxy  signed  procurement  order  G811-348  TW,  dated  No- 
vember 3, 1917,  was  sent  to  G.  Latrobe,  general  superintendent  of  the 
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•claimant,  and  was  signed  and  accepted  by  G.  Latrobe  on  November 
20, 1917.    The  said  procurement  order  reads  as  follows : 

"  1.  Under  the  provisions  of  section  120  of  the  act  of  Congress 
relating  to  national  defense,  approved  June  3,  1916,  an  extract  copy 
of  which  is  enclosed,  and  other  laws  of  the  United  States  and  the 
Executive  orders  of  the  President  of  the  United  States,  or  heads 
of  its  departments,  under  which  the  requirements  of  advertisement 
for  proposals  are  dispensed  with,  nnd  letter  from  your  Mr.  J.  C. 
Auten,  principal  assistant  engineer,  to  Capt.  E.  J.  W.  Kagsdale,  dated 
October  12, 1917,  and  also  letter  from  Mr.  J.  C.  Auten  to  Capt.  Edwin 
M.  Chance,  dated  October  17,  1917  (GTW  412.34/256},  which  have 
reference  to  the  order,  I  am  directed  by  the  Chief  oi  Ordnance  to 
herewith  give  you  an  order  for  one  (1)  switch  and  siding  to  be  con- 
structed at  Edgewood,  Md. 

"  2.  The  inspection  of  the  material  and  work  is  to  be  conducted  by 
the  Trench  Warfare  Branch,  Design  Section,  Gun  Division,  7th  and 
B  Streets,  Washington,  D.  C. 

"  3.  The  switch  and  siding  are  to  be  erected  at  Edgewood,  Md., 
beginning  October  15, 1917,  and  are  to  be  completed  within  two  weeks 
from  that  date. 

"4.  The  price  to  be  paid  you  in  connection  with  this  order  will 
be  on  a  basis  of  cost  as  determined  in  accordance  with  the  "  Definition 
of  cost  pertaining  to  contracts  "  issued  by  the  Finance  Division,  Ord- 
nance Department,  under  date  of  June  27,  1917,  a  copy  of  which  is 
enclosed,  plus  a  fee  of  ten  per  cent  (10%)  to  include  engineering, 
incidentals,  and  profit.  The  following  is  an  estimate  of  cost,  including 
the  fee  of  10%  : 

Clearance  and  prubblng $380.00 

Grading): 5,346.00 

Track 21,292.00 

CasMron    i)ipo 356.00 

27,  324.  00 

"  5.  As  delivery  of  the  material  and  the  completion  of  the  work 
are  to  be  accomplished  within  60  davs  from  the  date  of  this  order, 
no  formal  contract  will  be  required.  This  letter  with  your  acceptance 
endorsed  on  the  enclosed  copy  will  constitute  the  contract  for  this 
order. 

"  6.  The  material  and  work  covered  by  the  foregoing  order  should 
be  charged  to  the  Chief  of  Ordnance,  U.  S.  Army.  You  are  requested 
to  forward  to  this  office  triplicate  copies  of  invoices. 

"7.  Any  communication  in  connection  with  this  procurement  order 
should  make  reference  to  G.  P.  W.  O.  420-618G;  War-0rd-G811- 
348TW;  GPT.    You  are  requested  to  notify  this  office  of  your  ac- 
ceptance of  the  above  order  by  wire  as  well  as  by  the  inclosed  copy, 
"  Respectfully, 

"  Jay  E.  Hofter, 
"  Colonel^  Ordnance  Dept^  U.  S.  A. 
«ByC.  H.  Cook, 
"  Major^  Ordnance  Dept.^  U.  S.  A. 
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"  Purchase  Section,  Gun  Division, 

"  Ordnance  Office^  IFar  Department^ 

"  621  G  Street,  Washington,  D.  C. 
"  You  are  advised  that  this  company  hereby  accepts  this  order  as 
per  above  letter. 

"  G.  Latrobe, 
"  General  Suverintendent. 
"(Date)  Nov.  20,  1917. 

"(To  be  signed  and  returned  to  Purchase  Section,  Gun  Division.)'' 

7.  On  October  29,  Capt.  E.  J.  W.  Kagsdale  wrote  the  said  J.  C, 
Auten  regarding  a  further  siding,  as  follows : 

"  Subject :  Railroad  siding. 

"1.  The  Chief  of  Ordnance  has  directed  me  to  advise  you  that  we 
desire  to  install  a  switch  and  continuous  siding,  as  indicated  in  the 
enclosed  blue  print. 

"  2.  It  is  desired  that  this  work  be  initiated  immediately  upon  the 
completion  of  the  present  switch  and  siding. 

"  3.  I  would  be  glad  to  receive  a  formal  proposal  from  you,  giving 
an  estimate  of  the  cost  of  this  work  in  order  that  a  purchase  order 
may  be  issued  to  you  for  it." 

8.  On  November  15  the  said  J.  C.  Auten  replied  to  the  above  letter 
as  follows : 

"  Referring  to  my  letter  of  the  12th  inst.,  relative  to  the  location 
and  construction  of  additional  siding  into  the  proving  grounds  south 
of  Edgewood,  Md.,  in  accordance  with  blue  prints  enclosed  with  your 
letter  under  date  of  Oct.  29th,  GTW,  463/5.  I  would  advise  that  we 
estimate  the  probable  cost  of  this  siding  in  the  location  and  of  the 
length  as  shown  on  the  blue  prints,  to  be  $12,632,  divided  as  follows, 
viz: 

••  Grading $1. 540 

"  Track 10, 584 

"  OasMron  pipe  culverts 608 

"  Total 12, 632 

"  The  above  includes  10%  for  engineering  and  incidentals. 

"In  accordance  with  the  second  paragraph  of  your  letter,  the 
grading  for  this  siding  was  started  promptly  and  is  now  about  com- 
pleted. The  track  work  will  follow  as  fast  as  the  material  is  delivered 
on  the  ground.  This,  of  course,  is  with  the  understanding,  as  stated 
in  our  letter  of  October  12th,  relative  to  the  main  siding,  that  the 
Government  will  reimburse  the  railroad  company  for  all  Tabor  costs 
entailed  in  the  construction  of  this  proposed  branch  siding,  and  will 
replace  the  material  furnished  by  the  railroad  company. 

"  Will  you  kindly  arrange  to  have  forwarded  to  Mr.  G.  Latrobe, 
genl.  supt.,  P.  B.  &  W.  R.  R.  Co.,  Wilmington,  Del.,  the  purchase 
order  referred  to  in  the  third  paragraph  of  vour  letter,  so  that  we 
may  have  proper  record  of  the  transaction.    Advise  promptly." 
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9.  Procurement  Order  G1212-457TW,  dated  December  11,  1917, 
was  sent  to  G.  Latrobe  and  was  accepted  by  G.  Latrobe  in  writing  on 
December  26, 1917.    The  said  procurement  order  reads  as  follows : 

"1.  Under  the  provisions  of  section  120  of  the  act  of  Congress 
relating  to  national  defense,  approved  June  3,  1916,  an  extract  copy 
of  which  is  enclosed,  and  other  laws  of  the  United  States  and  the 
Executive  orders  of  the  President  of  the  United  States,  or  heads  of 
its  departments  under  which  the  requirements  of  advertisement  for 
proposals  are  dispensed  with,  I  am  directed  hj  the  Chief  of  Ordnance 
to  hereby  give  you  an  order  for  siding  consisting  of  grading,  track, 
and  cast-iron  pipe  culvert,  running  into  the  U.  S.  Proving  Grounds, 
Edgewood,  Md. 

"  2.  This  grading  is  to  be  done  in  accordance  with  the  blue  prints 
already  in  the  hands  of  the  R.  R.  company's  agents. 

"  3.  Inspection  of  this  work  wiU  be  conducted  by  the  Trench  War- 
fare Branch,  Design  Section,  Gun  Division,  1800  Virginia  Avenue, 
Washington,  D.  C. 

"4.  lou  will  be  paid  the  actual  cost  of  this  work  determined  in 
accordance  with  the  "Definition  of  Cost  Pertaining  to  Contract" 
issued  by  the  Finance  Division,  Ordnance  Department,  under  date 
of  June  27, 1917,  plus  a  profit  of  ten  per  cent  (10% ) .  A  copy  of  this 
order  is  enclosed  nerewith. 

"  5.  As  this  work  has  been  completed,  no  formal  contract  will  be 
required.  This  letter  with  your  acceptance  endorsed  on  the  enclosed 
copy  will  constitute  the  contract. 

"  6.  The  material  covered  by  the  foregoing  order  should  be  charged 
to  the  Chief  of  Ordnance,  United  States  Army. 

"  7.  Any  communication  in  connection  with  this  procurement  order 
should  make  reference  to  GPWO  793-908G;  War-Ord-Gl212- 
457Tw ;  GPM.  You  are  requested  to  notify  this  office  of  your  accept- 
ance of  this  order  by  wire  as  well  as  by  your  endorsement  of  the 
enclosed  copy. 

"  Respectfully, 

"  Jay  E.  Hoffer, 
"  Colonel,  Ord.  Devt..  U.  S,  Army^ 
"By  C.  H.  Cook, 
"  Major,  Ord,  Dept.,  U.  S.  R. 

"Purchase  Section,  Gun  Division, 

"  Ordnance  Office,  War  Department^ 

^'1800  Virginia  Ave.,  Washington,  Z>.  C. 
"You  are  advised  that  this  company  hereby  accepts  this  order 
as  per  above  letter. 
"(Date)  December  26th,  1917.  G.  Latrobe, 

"  General  Superintendent. 
"(To  be  signed  and  returned  to  Purchase  Section,  Gun  Division." 

10.  The  procurement  order  dated  November  3d,  1917,  contains 
the  following: 

"  Plus  a  fee  of  ten  per  cent  to  include  engineering,  incidental?,  and 
profits." 
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The  procurement  order  of  December  11  contains  the  following 
provision : 

"  Plus  a  profit  of  ten  per  cent." 

At  the  hearing  the  attorney  for  the  claimant  admitted  that  the 
said  10  per  cent  provisions  were  inserted  in  the  procurement  orders 
by  mistake,  as  the  agreement  of  the  parties  was  that  the  claimant 
should  build  the  said  siding,  and  also  the  said  spur,  for  the  Govern- 
ment at  cost,  as  set  forth  in  the  letter  of  J.  C.  Auten  to  Capt.  Rags- 
dale,  dated  October  12, 1917. 

11.  The  claimant  introduced  the  testimony  of  its  construction  en- 
gineer, Richard  A.  Whittingham,  to  the  eifect  that  the  claimant  con- 
structed the  siding  and  spur  on  the  Government  land,  beginning  at 
a  point  on  the  main  line  of  the  claimant's  railroad  4,105  feet  south 
of  the  center  of  Edgewood  passenger  station,  and  that  the  said  siding 
was  connected  up  to  the  main  line  of  the  railroad  at  that  point,  and 
operated  at  that  point  until  some  time  in  February,  1918.  He  testi- 
fied that  connection  with  the  main  line  of  the  railroad  at  that  point 
was  uneconomical  and  dangerous  and  that  the  railroad  thereafter 
built  an  additional  switch  along  its  right  of  way  2,582  feet  toward  the 
Edgewood  passenger  station  to  a  new  clearance  point. 

12.  Capt.  E.  M.  Chance,  the  Government  officer  in  charge  of  said 
construction,  testified  that  on  October  12,  1917,  he  conferred  with 
J.  C.  Auten,  the  claimant's  engineer,  and  that  J  .C.  Auten  said  that 
the  claimant  would  bear  the  costs  of  all  construction  within  and 
along  the  claimant's  right  of  way  in  connection  with  the  said  pro- 
posed siding. 

13.  The  claimant's  attorney  stated  that  he  does  not  claim  that  an 
agreement  was  made  by  the  claimant  with  any  Government  official 
to  build  said  track  within  the  claimant's  right  of  way.  He  contends 
that  said  track  within  said  right  of  way  was  necessarily  built  and 
that  an  implied  obligation  arises  on  the  part  of  the  Government 
to  pay  the  cost  of  it. 

14.  The  procurement  order  No.  G811-348Tw,  dated  November  3, 
1917,  calls  for  completion  of  work  within  60  days.  The  claimant's 
witness,  Mr.  Whittingham,  testified  that  the  claimant  completed  its 
work  on  the  said  siding  in  February,  1918.  Capt.  Edwin  M.  Chance, 
the  engineer  representing  the  Government  in  the  said  construction 
work,  testified  that  the  claimant's  work  was  not  properly  completed ; 
that  the  construction  was  poor  and  the  rails  were  relayers.  A  large 
number  of  the  rails  were  condemned  and  had  to  be  relaid.  Capt. 
Chance  observed  that  the  claimant  was  having  difficulty  with  its 
workmen  and  that  the  service  was  unsatisfactory  and  slow.  He 
therefore  took  over  the  work,  employed  8,000  men  and  completed 
the  work  himself. 
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DECISION. 

1.  The  procurement  order  of  November  3,  1917,  calls  for  the 
completion  of  work  within  60  days,  and  meets  the  provisions  of 
General  Order  No.  7  (1917)  of  the  Chief  of  Ordnance.  It  there- 
fore conforms  with  the  terms  of  6854  of  the  compiled  statutes  and 
is  formal.  As  the  work  has  been  terminated,  the  Secretary  of  War 
and,  therefore,  this  Board,  has  lost  jurisdiction  of  the  claim  grow- 
ing out  of  this  procurement  order. 

2.  Inasmuch  as  the  procurement  order  of  December  11,  1917,  by 
its  terms,  covers  work  theretofore  performed,  it  is  not  a  formal  docu- 
ment within  the  terms  of  6854:  of  the  compiled  statutes  and  this 
Board  may  take  jurisdiction  under  the  act  of  March  2,  1919.  We 
find  that  the  said  order  of  December  11, 1917,  sets  forth  the  terms  of 
the  agreement  between  the  parties  with  the  exception  that  the  phrase 
in  said  order,  "plus  a  profit  of  10  per  cent,"  should  be  eliminated. 
So  modified,  it  sets  forth  the  terms  and  conditions  of  the  agreement 
between  the  United  States  and  the  claimant  under  which  the  claim- 
ant performed  work  on  an  additional  siding  from  a  point  on  the  first- 
mentioned  siding  for  a  distance  of  approximately  2,880  feet  on  the 
Government's  land. 

3.  There  is  no  obligation  upon  the  Government  to  pay  for  the 
said  trackage  built  upon  the  railroad  right  of  way  for  the  reason 
that  J.  C.  Auten,  engineer  of  the  Philadelphia,  Baltimore  &  Wash- 
ington Railroad,  agreed  for  and  on  behalf  of  the  claimant,  to  build 
all  trackage  within  the  railroad's  right  of  way  at  the  expense  of  the 
railroad,  and  for  the  further  reason  that  the  expenditures  were 
made  in  connection  with  a  change  in  the  original  plans,  which  change 
was  not  authorized  or  requested  by  Government  officials,  but  was 
made  by  the  railroad  upon  its  own  initiative  and  for  its  own 
purposes. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  second  agreement,  the  terms  of  which 
are  set  forth  in  the  instrument  of  November  20,  1917,  and  certificate 
C,  to  the  Claims  Board,  Ordnance  Department,  for  action  in  the 
manner  provided  in  subdivision  C,  section  6,  Supply  Circular  No. 
17,  Purchase,  Storage  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Fowler  concurring. 
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June  30,  1920. 
Case  No.  2798. 

In  re  CLAIM  OF  THE  BETHLEHEX  SHIPBUILDDra  COBPORATION. 

1.  CONSIDEBATION-— CHANGE  IH  FBICE.^-Where  the   claimant  agrreed  to 

bore  steel  bars  at  a  fixed  price  and  dnring  the  performance  of  the  work 
demanded  and  was  promised  additional  compensation,  there  was  no 
consideration  to  support  the  promise  and  the  additional  compensation 
can  not  be  allowed. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1918,  for  $12,- 

240.28  additional  compensation  for  boring  steel  bars.     Held,  claimant 
not  entitled  to  recover. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $12,240.28,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  corporation  owns  and  operates  a  shipbuilding 
plant  at  Quincy,  Mass.  The  Watertown  Arsenal  needed  to  have 
some  boring  done  on  6  and  4  inch  steel  bars.  The  bars  were  long 
ones,  and  the  claimant  company  seemed  to  be  the  only  concern  east 
of  Chicago  that  could  do  the  work.  The  claimant  was  reluctant 
to  postpone  other  work  on  which  it  was  engaged,  but  consented  to 
make  the  borings  as  requested  by  the  arsenal.  The  terms  suggested 
by  the  claimant  were  that  it  should  be  paid  at  the  rate  of  $1.78  per 
hour  for  each  hour  of  labor.  On  June  7,  1918,  a  purchase  order, 
No.  13162,  was  issued  by  Col.  C.  M.  Wesson,  commanding  officer 
of  Watertown  Arsenal,  calling  for  the  boring  of  the  bars  at  the 
price  stated  of  $1.78  an  hour.  After  the  claimant  had  begun  the 
work  it  realized  that  its  bid  of  $1.78  an  hour  was  going  to  result 
in  a  substantial  loss  to  it.  On  July  15, 1918,  the  claimant  wrote  the 
Watertown  Arsenal  to  the  eifect  that  it  would  be  put  to  a  consider- 
able loss  if  the  contract  price  was  not  increased.  On  July  22,  1918, 
Col.  Wesson  wrote  the  claimant  a  letter,  as  follows : 

"Answering  your  letter  of  July  15th  (W.  A.  473.26/13353).  We 
note  your  comments.    It  is  the  intention  of  this  arsenal  to  handle 
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this  matter  in  the  most  equitable  way  possible,  at  the  same  time  bear- 
ing in  mind  that  it  is  our  duty  to  protect  the  interests  of  the  United 
States. 

"  We  would  call  to  your  attention  the  fact  that  work  has  been  post- 
poned this  week  on  the  boring  bars  owing  to  the  influx  of  other  work 
at  your  plant.  We  would  point  out,  therefore,  that  the  proper  time 
for  discussing  an  increase  m  the  rate  will  be  after  the  job  has  been 
completed  as  per  your  agreement. 

"  If,  therefore,  you  will  have  the  job  finished  up  as  per  contract, 
immediately  upon  completion  of  the  work  we  will  take  up  the  matter 
of  increased  compensation  and  we  believe  that  we  can  arrive  at  a 
mutually  satisfactory  understanding  in  regard  to  price." 

3.  It  is  conceded  that  the  claimant  is  entitled  to  be  paid  in  accord- 
ance with  the  purchase  order  the  amount  arrived  at  by  multiplying 
the  number  of  hours  consumed  in  boring  the  bars  by  $1.78.  It  asks 
for  payment  in  addition  by  reason  of  the  assurance  contained  in  the 
third  paragraph  of  the  quoted  letter.  There  is  evidence  from  the 
officers  of  the  Government  to  the  effect  that  the  purchase  order  price 
of  $1.78  per  labor  hour  was  less  than  the  cost  of  operating  the  two 
lathes  that  were  required. 

DECISION. 

1.  The  claimant  having  agreed  to  do  the  work  of  boring  the  bars 
at  a  price  of  $1.78  per  labor  hour,  it  is  bound  by  its  agreement.  Where 
a  contractor  has  entered  upon  the  performance  of  an  undertaking  at 
a  fixed  price  he  is  not  justified  in  stopping  work  and  in  requiring 
assurance  of  additional  compensation  as  a  condition  for  resuming 
performance  of  the  contract.  A  promise  on  the  part  of  the  other 
party  to  the  agreement  that  additional  compensation  would  be  made 
is  without  consideration  and  is  not  enforceable.  That  was  the  situa- 
tion in  respect  to  this  claimant  in  July,  1918.  It  agreed  to  bore  the 
bars  for  a  compensation  measured  by  a  payment  of  $1.78  per  labor 
hour.    The  claimant  is  entitled  to  that  amount  and  to  no  more. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature,  terms, 
and  conditions  of  the  agreement  and  certificate  "  C  "  to  the  Ordnance 
Claims  Board  for  action  in  the  manner  provided  in  subdivision  (c), 
section  5,  Supply  Circular  No.  17,  Purchase,  Storage  and  Traffic  Di- 
vision. 

Mr.  McCandless  and  Mr.  Tanner  concurring. 
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Case  No.  2562. 

In  re  CLAIM  OP  FPAU  HANTrPACTUBIKO  COMPANY. 

1.  CHANGES  IN  SPECIPICATIONS. — Where  olaimant's  contraot  provided  that 
If  changes  in  specifications  should  be  made  InvolYlng  additional  ex- 
pense, a  fair  addition  to  the  contractor's  compensation  might  he  made 
as  determined  by  the  Chief  of  Ordnance,  claimant  may  he  entitled  to 
snch  additional  compensation  even  though  the  changes  resulted  in  a 
cheaper  product,  provided  that  claimant  proves  that  its  extra  expenses 
en  account  of  the  change  exceeded  the  savings  in  cost  of  production. 

8.  CLAIM  AND  DECISION. — Appeal  from  the  decision  of  the  Ordnance  Claims 
Board  defying  relief  on  a  claim  under  the  act  of  March  2,  1918,  for 
^83,646.42,  based  upon  a  proxy- signed  contract  for  machine-gun  water 
boxes.    Held,  claimant  is  entitled  to  relief. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  G.  O.  103.  Statement  of  claim,  Form  A, 
was  filed  originally  under  the  act  of  March  2,  1919,  and  the  claim 
comes  to  this  Board  on  appeal  from  the  decision  of  the  Ordnance 
Claims  Board.  The  claim  in  reality  arises  out  of  a  dispute  in  con- 
nection with  a  clause  in  a  written  contract  and  should  be  treated  as 
arising  under  G.  O.  103. 

STATEMENT   OF  FACTS. 

1.  On  or  about  February  20,  1918,  claimant  entered  into  a  proxy- 
signed  contract  No.  Work  Order  2154-2152  with  the  Ordnance  De- 
partment for  the  manufacture  of  100,000  water  boxes  for  machine 
guns  and  parts  therefor. 

2.  This  contract  specified  the  prices  for  the  finished  articles  and 
delivery  dates  and  contained  the  following  clause  as  to  changes  in 
drawings  and  specifications: 

"The  Chief  of  Ordnance  may  by  written  notice  to  the  manufac- 
turer at  any  time  make  changes  in  the  drawings  and  specifications 
or  substituted  drawings  or  specifications  which  relate  to,  form  a 
pail  of,  or  are  added  to  this  contract.  If  such  changes  involve  addi- 
tional expense  a  fair  addition  may  be  made  to  the  compensation  but 
if  such  changes  involve  less  work  or  labor  or  material  a  fair  deduction 
may  be  made  therefrom,  all  as  shall  be  determined  by  the  Chief  of 
Ordnance.  No  claim  for  addition  or  deduction  on  account  of  any 
change  will  be  made  or  allowed  unless  the  same  has  been  ordered  in 
writing  by  the  Chief  of  Ordnance." 
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3.  This  contract  was  based  on  Ordnance  Office  drawings  Nos.  60, 
63,  64,  and  77,  furnished  by  the  Government.  The  contract  was 
later  amended  by  supplemental  contract  relating  to  packing  of  the 
boxes  but  not  affecting  this  claim. 

4.  The  claimant  has  completed  performance  of  the  contract  and 
has  been  paid  in  full  for  all  boxes  delivered. 

5.  Although  the  contract  is  dated  February  20,  claimant  actually 
received  oral  instructions  prior  to  that  date  from  the  Ordnance  De- 
partment to  undertake  the  work  that  was  finally  covered  by  the  con- 
tract terms,  and  before  February  20  had  made  commitments  and 
preparations  for  that  purpose  based  on  the  above  drawings.  At  the 
time  of  the  receipt  of  the  contract,  therefore,  about  February  20, 
claimant  had  already  begun  operations  in  reliance  on  the  specifications 
as  finally  stated  in  and  confirmed  by  the  contract,  so  that  any  change 
in  specifications  would  involve  change  of  operating  plans. 

6.  About  February  25,  1918,  claimant  was  directed  by  the  office  of 
the  Chief  of  Ordnance  to  suspend  operations  until  certain  changes 
could  be  made  in  the  design  of  the  box.  These  changes  were  sub- 
sequently decided  upon  and  their  direction  was  embodied  in  written 
instructions  and  amended  drawings  furnished  to  claimant  from  time 
to  time.  These  changes  were  finally  all  effected  prior  to  July  22, 
1918,  by  which  time  claimant  was  prepared  to  start  quantity  produc- 
tion on  the  new  type  of  box. 

7.  It  is  for  the  unexpected  and  extra  expense  alleged  to  have  been 
occasioned  by  these  changes  made  in  pursuance  of  these  instructions 
that  claim  is  brought.  Relief  was  denied  by  the  Ordnance  Claims 
Board  on  the  ground  that  as  the  new  box  as  finally  adopted  appeared 
to  be  a  cheaper  box  to  manufacture  it  did  not  appear  that  claimant's 
expenditures  due  to  the  changes  had  not  been  in  fact  offset  by  savings 
due  to  the  lesser  expense  of  making  the  new  form  of  box  and  there- 
fore that  no  actual  loss  for  which  claimant  might  be  entitled  to  re- 
imbui-sement  under  its  contract  had  been  shown  by  claimant. 

8.  In  view  of  this  difference  of  opinion  and  with  a  view  to  ascer- 
taining the  extent  of  claimant's  outlays  due  to  the  changes,  if  any, 
an  independent  audit  of  claimant's  accounts  has  been  made  with 
claimant's  cooperation  by  the  Technical  Section  of  this  Board,  and 
there  are  in  evidence  repoits  dated  June  30,  1920,  of  William  Linden 
and  John  P.  Chamberlain,  accountant  and  mechanical  engineer,  who 
made  this  audit,  embodying  their  findings  in  this  respect.  Their 
reports  set  out  the  basis  of  their  calculations  and  allow  claimant 
a  total  of  $47,164.75  by  way  of  full  reimbursement,  conceding  the 
validity  of  the  claim  to  that  extent.  Claimant  is  willing  to  accept 
these  findings  as  far  as  they  go,  but  contends  that  they  should  be 
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modified  in  certain  particulars,  both  in  methods  and  figures,  so  as  to 
raise  the  sum  allowed  to  a  larger  total. 

9.  The  modifications  asked  by  claimant  are  as  follows : 

First.  Paragraph  A,  Item  2:  The  overhead  is  claimed  to  be  er- 
roneously calculated  through  a  clerical  arithmetical  error. 

Second.  Paragraph  B,  item  1 :  Claim  is  made  that  in  calculating 
this  excess  labor  the  actual  increaed  rates  per  hour  paid  therefor 
should  be  considered  as  well  as  the  increased  number  of  hours  worked. 

Third.  Paragraph  F,  item  2:  No  credit  should  be  allowed  the 
Government  on  this  account  because  claimant's  fixed  charges  were 
not  appreciably  reduced  by  the  elimination  of  these  parts. 

Fourth.  That  the  proportion  of  productive  labor  considered  by 
claimant  as  applicable  to  other  contracts  during  the  period  from 
April  9  to  July  22, 1918,  and  estimated  by  it  at  18.77  per  cent  should 
bear  no  part  of  the  excess  overhead. 

Fifth.  That  claimant  should  be  allowed  10  per  cent  on  the  net 
amount  of  its  claim  composed  as  above  as  interest  on  money  absorbed 
in  work  required  by  the  changes  and  removed  from  other  profitable 
employment. 

A  hearing  on  the  claim  was  held  June  21, 1920. 

DECISION. 

A  consideration  of  the  evidence  in  this  case  as  presented  to  this 
Board  leads  to  the  following  conclusions: 

1.  Claimant  had  a  valid  contract  with  the  Ordnance  Department 
based  on  instructions  and  specifications  furnished  to  it  at  or  before 
the  execution  of  the  contract  and  on  which  it  had  a  right  to  rely  until 
furnished  other  instructions  as  authorized  by  the  contract  terms. 

2.  The  changes  in  specifications  on  which  the  claim  is  based  were 
duly  authorized  and  approved  as  provided  by  the  contract,  were 
complied  with  by  claimant  and  resulted  in  additional  expense  beyond 
any  saving  effected  thereby  and  claimant  is  entitled  to  be  reimbursed 
the  reasonable  amount  such  additional  expense  beyond  any  such 
saving. 

3.  As  to  what  is  the  amount  and  proper  method  of  computation 
of  such  additional  expense  the  best  evidence  is  the  above-mentioned 
reports  of  Messrs.  Linden  and  Chamberlain. 

4.  In  reaching  an  adjustment  of  this  claim  the  Claims  Board 
should  take  said  reports  into  consideration  and  is  authorized  to  award 
to  claimant  a  sum  not  exceeding  the  $47,164.75  allowed  by  said 
reports  plus  any  such  sums  as  may  be  found  to  result  from: 
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(a)  A  correction  of  any  arithmetical  error  that  may  exist  in  the 
computation  of  the  overhead  stated  in  paragraph  A,  item  2,  of  the 
report  of  Mr.  Linden. 

(6)  A  recalculation  of  the  excess  labor  under  paragraph  B,  item 
1,  of  Mr.  Linden's  report.  In  calculating  the  excess  labor  cost  due 
to  added  operations  caused  by  the  changes  the  rate  of  pay  actually 
paid  by  claimant  on  such  added  operations  should  be  applied  to  the 
time  worked,  credit  being  allowed  for  any  saving  to  claimant  in 
labor  cost  due  to  the  changes. 

5.  As  respects  the  further  contentions  of  claimant,  third,  fourth, 
i^nd  fifth  above,  claimant  has  not  satisfied  us  that  the  reports  are 
erroneous  in  regard  to  the  matters  the  correctness  of  which  claimant 
disputes,  either  in  theory  or  amounts  allowed,  and  has  not  furnished 
us  any  sufficient  basis  for  its  request  for  a  modification  of  the  findings 
as  stated  in  the  reports.  The  claim  in  respect  of  these  three  items  is 
therefore  denied. 

DISPOSITION. 

The  claim  will  be  returned  to  the  Ordnance  Claims  Board  for 
appropriate  disposition  in  accordance  with  this  opinion. 
Mr.  McCandless  and  Lieut.  Col.  McKeeby  concurring. 
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February  16, 1920. 
Case  No.  297. 

In  re  CLAIM  OF  IKDUSTAIAL  ENGINEEBING  CO. 

ON  APPEAL  BEPORE  THE  SECRETARY  OP  WAR. 

1.  CLAIM  AHD  DECISION.— This  claim  was  disposed  of  by  tlie  Board  of  Contract 
Adjustment  August  12,  1818,  by  denying  relief  to  the  claimant  (Vol.  I, 
these  decisions,  p.  332).  Claimant  appealed  to  the  Secretary  of  War,  who, 
upon  the  16th  day  of  February,  1920,  ai&rmed  the  decision  of  this  Board. 

In  accordance  with  the  accompanying  recommendations  of  two  of 
the  special  advisers,  the  decision  of  the  Board  of  Contract  Adjust- 
ment in  this  matter  is  confirmed. 

It  is  directed,  however,  that  such  approval  be  without  prejudice  to 
the  consideration  of  the  accompanying  claim  of  the  Industrial  En- 
gineering Co.  as  the  claim  of  a  subcontractor  seeking  payment  out  of 
any  award  which  may  be  made  upon  the  claim  of  the  American  Ma- 
chine Corporation,  and  it  is  directed  that  the  record  herein,  with  a 
copy  hereof,  be  transmitted  to  the  Ordnance  Bureau  Claims  Board 
for  its  consideration. 

I  am  advised  that  one  of  the  objections  to  the  allowance  of  the 
claim  of  the  American  Machine  Corporation  is  based  on  the  supposed 
failure  of  that  company  to  file  its  claim  before  June  30,  1919.  The 
present  claim  of  the  Industrial  Engineering  Co.  having  been  sea- 
sonably filed,  it  is  directed  that  as  to  any  portion  of  the  claim  of  the 
American  Machine  Corporation  which  is  due  or  payable  to  the  Indus- 
trial Engineering  Co.,  the  claim  shall  be  treated  as  having  been  pre- 
sented as  of  the  date  on  which  claim  of  the  Industrial  Engineering 
Co.  was  presented. 

Newton  D.  Baiiee, 

Secretary  of  War. 

MEMORANDUM. 

The  American  Machine  Corporation  of  Port  Huron  was  under 
contract  with  the  Ordnance  Department  to  furnish  200,000  75  mm. 
shells.  Certain  gauges  are  required  in  the  manufacture  of  such  shells 
and  the  contract  required  the  machine  company  to  furnish  them.  It 
did  not  itself  make  them,  but  contracted  with  this  claimant  that  the 
latter  should  make  and  deliver  them  to  it  at  a  certain  price.  The 
claimant  made  gauges  and  delivered  them  to  the  Machine  Corpora- 
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tion,  but  has  not  been  paid  for  them,  $7,780.90  being  due.  An  invol- 
untary petition  in  bankruptcy  has  been  filed  against  the  Machine 
Corporation  and  it  is  now  insolvent. 

The  claim  does  not  indicate  that  allowance  of  the  claim  should  be 
made  from  any  balance  due  the  prime  contractor  (for  the  shells) 
from  the  Government.  Dent  Act,  section  4.  The  claim  states  that 
on  May  25,  1918,  claimant  entered  into  an  agreement  with  an  officer 
or  agent  acting  under  the  authority,  direction,  or  instruction  of  the 
Secretary  of  War  for  gauges  to  be  used  in  the  manufacture  of  shell ; 
that  claimant  completed  the  work  by  September  20,  1918;  that  the 
goods  were  delivered,  received,  inspected,  and  accepted  by  the  Ord- 
nance Department  operators  and  that  $7,780.90  is  due  claimant  for 
the  same  from  the  United  States. 

The  specification  of  facts  in  the  claim,  however,  indicates  that  there 
was  no  such  contract  of  sale  by  claimant  to  the  Government.  It  is 
stated  that  claimant  contracted  with  the  Machine  Corporation  to 
furnish  it  with  the  gauges  at  an  agreed  price ;  that  after  the  work  of 
making  the  gauges  was  well  started  claimant  discovered  that  the 
Machine  Corporation  was  in  financial  difficulties  and  therefore 
stopped  work  on  the  gauges.  That  thereupon  Capt.  Strand  (a  pro- 
duction engineer  assigned  to  the  chief  of  thQ  Detroit  district  ordnance 
office)  "personally  and  by  telephone  ordered  claimant  to  proceed 
with  the  work,  stating  that  the  Government  would  see  to  it  that  claim- 
ant got  its  money.  The  claimant,  therefore,  went  ahead  with  the 
work  under  the  same  terms  and  covditwns  as  before^  These  terms 
and  conditions  were  to  manufacture  gauges  for  and  deliver  them  to 
the  Machine  Corporation,  which  'vas  to  pay  the  stipulated  price 
therefor: 

It  is  apparent  then  that  the  alleged  agreement  upon  which  claimant 
relies  is  not  one  to  purchase  and  pay  for  the  gauges,  but  to  guarantee 
the  performance  of  the  Machir.e  Corporation's  contract  so  to  do.  The 
sole  question  to  be  determiripd  is  whether  or  not  the  testimony  as  to 
conversations  between  the  rrpresentatives  of  the  claimant  and  officers 
of  the  Production  Engir**p.rs  force  will  support  a  finding  that  there 
was  an  oral  agreement  try  that  effect.  Certainly  the  agreement  sug- 
gested is  a  most  extraordinary  one.  It  might  not  be  surprising  that, 
if  the  circumstanoAfl  warranted  their  doing  so.  Government  officers 
might  agree  that  payment  would  not  be  made  to  the  prime  contractor 
until  an  individual,  who  had  furnished  him  with  material  to  do  the 
work,  had  been  afforded  an  opportunity  to  recover  what  was  due 
him  out  of  such  payment  if  he  could.  But  that  any  officer  or  agent, 
military  or  civil,  would  undertake  to  have  the  Government  guarantee 
the  payment  of  a  debt  due,  by  one  private  citizen  to  another,  is  a 
startling  proposition,  not  to  be  accepted  without  very  clear  and  con- 
vincing proof  in  its  support. 
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The  Board  in  its  findings  has  quoted  at  considerable  length  from 
the  testimony ;  so  far  as  possible,  repetition  of  these  quotations  will 
be  avoided  in  this  memorandum.  Claimant  introduced  an  afSdavit 
of  its  president,  Mr.  Bouvier,  to  the  effect  that  in  the  latter  part  of 
June,  1918,  he  was  called  up  on  the  telephone  by  Capt,  Strand  and 
asked  why  he  was  not  delivering  gauges  to  the  Machine  Corpora- 
tion; that  he  replied  they  were  unable  to  pay  and  that  he  did  not 
care  to  go  ahead  further;  that  Capt.  Strand  in  reply  stated  that: 
"We  were  holding  up  material  badly  needed  by  the  Government 
and  that  we  were  going  altogether  too  far  in  withholding  gauges 
needed  to  produce  munitions;  further,  that  the  Government  stood 
behind  that  contract,  that  we  would  get  our  money,  and  that  we 
should  proceed  with  the  work." 

Witness  is  to  some  extent  corroborated  by  claimant's  treasurer, 
Mr.  Barbey,  who  was  in  the  office  at  the  time  but  who  was  not  on 
the  wire.  Capt.  Strand  testified  that  he  has  no  recollection  of  this 
telephone  conversation.  It  is  quite  easy  to  reconcile  these  statements 
on  the  supposition  that  the  announcing  call  on  the  phone  was  "  Capt. 
C.  A.  Strand's  office  speaking."  The  testimony  shows  that  this  was 
a  not  unusual  form  of  introduction,  and  it  would  not  be  remarkable 
if  the  person  at  the  receiver  failed  to  note  the  word  "  office."  The 
captain  further  says  that  all  his  conversations  with  Mr.  Barbey 
were  had  after  the  gauges  had  been  delivered. 

The  only  other  witness  for  claimant  was  Mr.  Barbey,  who  testi- 
fied to  several  conversations  with  Mr.  Paull,  also  a  "production 
engineer"  in  the  Detroit  ordnance  office.  See  quotation  in  the 
memorandum  of  the  Board. 

The  situation  was  this:  Upon  obtaining  the  contract  the  Machine 
Corporation  applied  to  the  War  Industries  Board  for  an  advance 
payment.  There  was  considerable  opposition  to  this,  but  a  Mr.  Arm- 
strong, who  was  the  president  of  the  corporation  and  who  seems  to 
have  been  a  persistent  and  persuasive  individual,  succeeded  on  Janu- 
ary 22,  1918,  in  securing  a  full  30  per  cent  advance  ($129,000).  The 
plant  of  the  corporation  was  completely  destroyed  by  fire  on  April 
28,  and  as  it  had  produced  nothing,  its  contract  was  canceled.  Mr. 
Armstrong,  however,  succeeded  after  a  brief  delay  in  having  the 
contract  reinstated,  and  the  corporation  set  to  work  rebuilding  its 
plant.  There  was  a  large  amount  of  insurance  ($180,000)  on  the 
plant.  Mr.  Paull  and  Capt.  Strand  had  several  conversations  with 
Mr.  Armstrong,  in  which  the  latter  assured  them  that  definite  ar- 
rangements had  been  made  for  the  payment  of  the  total  amount  of 
insurance.  He  also  stated  that  he  had  made  arrangements  for  secur- 
ing money  from  eastern  financial  interests.  The  testimony  does  not 
disclose  any  simple  statement  to  claimant's  representatives  to  the 
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effect  that  if  it  would  deliver  the  gauges  the  Government  would 
pay  for  them.  The  production  officers  explained  the  reasons  why 
they  felt  they  could  assure  claimant  that  it  would  be  paid ;  they  told 
claimant's  representatives  that  the  contract  was  in  force  (had  been 
reinstated;  Mr.  Barbey  says  he  did  not  know  it  had  ever  been 
canceled) ;  that  the  Machine  Corporation  was  collecting  big  insur- 
ance; that  it  had  made  arrangements  for  financing;  that  if  it  could 
get  the  gauges  so  that  it  could  complete  its  shell  contract  there 
would  be  money  coming  to  it  out  of  which  a  subcontractor  would 
be  sure  of  payment;  that  even  if  the  Machine  Corporation  should 
default  on  its  contract,  the  gauges  could  be  used  by  other  concerns 
in  the  Detroit  district. 

The  claim  included  items  of  charge  for  some  gauges  which  had  been 
delivered  before  any  of  these  conversations  with  the  Government  offi- 
cers occurred.  In  explaining  why  these  were  included  Mr.  Barbey 
testified  "  I  expected  to  be  taken  care  of  the  same  as  with  all  other 
Government  work  which  I  had  known ;  the  Government  reimbursed 
and  saw  that  the  subcontractor  got  his  money  before  the  contractor 
got  his  money,  or  at  the  same  time." 

In  my  opinion,  the  testimony  indicates  the  making  of  statements 
to  the  representatives  of  the  engineering  company  that  if  it  would 
proceed  with  its  work  so  that  the  Machine  Corporation  could  com- 
plete the  shell  contract,  it  would  surely  get  its  money,  because  (as 
it  was  expressed  in  the  telephone  conversation)  "the  Government 
stood  behind  that  contract."  The  testimony  does  not,  however,  in 
my  opinion,  sustain  a  finding  that  there  was  an  agreement  to  the 
effect  that  if  the  Machine  Corporation  wholly  failed  to  carry  out 
its  contract — ^in  fact,  it  never  delivered  a  single  shell — ^the  Govern- 
ment would  guarantee  the  payment  of  its  indebtedness  to  the  claim- 
ant for  gauges  furnished.  If  such  an  agreement  was  being  proposed 
or  assented  to  by  officers  of  the  Government,  there  would  have  been 
no  elaborate  statements  of  the  reason  why  it  was  supposed  the 
Machine  Corporation  would  be  able  to  complete  its  contract  and 
pay  its  own  debts.  Nor  would  there  have  been  any  necessity  for 
appealing  to  the  patriotism  of  claimant.  (Barbey,  p.  98.)  If  the 
Government  were  offering  itself  to  pay  for  the  gauges,  claimant 
would  have  been  ready  enough  to  deliver  them  as  a  mere  business 
proposition.  Unless  such  an  agreement  be  proved,  there  can  be  no 
recovery  under  the  Dent  Act. 

I  recommend  that  the  decision  of  the  Board  be  affirmed. 

Respectfully  submitted. 

(Signed)  E,  Henry  Lacombe, 

Special  Adviser, 

February  10, 1920. 
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MEMORANDUM  FOR  THE  SECRETARY  OF  WAR. 

From  an  examination  of  the  record  in  this  case  I  think  that  the 
Board  of  Contract  Adjustment  was  right  in  holding  that  there  was 
no  agreement  whereby  the  United  States  assumed  or  guaranteed 
payment  of  this  claim.  It  appears,  however,  that  there  is  now  pend- 
ing before  the  Ordnance  Bureau  Claims  Board  a  claim  on  behalf  of 
the  American  Machine  Corporation,  the  prime  contractor  under 
whom  the  Industrial  Engineering  Co.  had  its  contract.  As  section 
4  of  the  act  of  March  2,  1919,  permits  payment  to  subcontractors 
imder  certain  conditions,  and  especially  as  I  am  advised  that  the 
claim  of  the  prime  contractor  is  objected  to  by  the  Government  on 
the  ground  that  it  was  not  presented  before  June  30,  1919^  while  the 
present  claim  of  the  Industrial  Engineering  Co.  was  seasonably 
filed  and  presumably  is  included  in  the  claim  of  the  prime  contractor 
now  before  the  Ordnance  Bureau  Claims  Board,  it  seems  clear  that 
sound  administration  requires  that  the  present  claim  be  forwarded  to 
the  Ordnance  Bureau  Claims  Board,  and  that  the  affirmance  of  the 
decision  of  the  Board  of  Contract  Adjustment  be  without  prejudice 
to  the  consideration  of  this  claim  in  connection  with  the  claim  of  the 
prime  contractor. 

As  the  United  States  had  seasonable  notice  of  the  existence  of  the 
claim  on  which  this  subcontractor  sought  payment,  and  of  the  name 
of  the  prime  contractor  under  which  the  claim  was  alleged  to  have 
accrued,  I  think  that  the  Ordnance  Bureau  Claims  Board  should  be 
advised  that  any  portion  of  the  claim  of  the  American  Machine  Cor- 
poration which  may  properly  be  payable  to  the  Industrial  Engineer- 
ing Co.,  up  to  the  amount  of  the  present  claim  of  the  last-named 
company,  should  be  considered  as  having  been  presented  on  the  date 
on  which  the  present  claim  of  the  Industrial  Engineering  Co.  was 
presented. 

B.  C.  GOODALE, 

Special  Adviser. 
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Fbbrttart  27, 1920. 
Case  No.  30. 

In  re  CLADI  OF  HEIDELBEEG,  WOLFF  &  CO. 
OK  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

1.  COKSTRtJCTIOK — ^DEGREE  OF  CARE  REQtJIRED.^Wliere  a  contract  for  the 
manufacttire  of  uniform  coats  from  materials  furnished  by  the  Govern- 
ment provides  that  the  Government  will  hold  the  contractor  responsible 
for  such  materials,  and  that  it  will  be  held  liable  for  any  loss  or  damage 
thereto  from  any  cause  whatever,  the  oontraotor  It  howid  to  um  Itt  best 
eiforts  to  avoid  all  possible  waste,  such  being  the  care  a  reasonably 
prudent  man  would  use  in  cutting  his  own  textiles  under  the  circum- 
stances of  this  case.     (I,  these  decision,  284.) 

It  BXTPPLEM EJBTTAL  AGREEM EKTS  —  BONirS  —  COKSTRtJCTION  •—  CONSIDERA- 
TION.— Where  a  contract  for  the  manufacture  of  uniform  coats  from 
materials  to  be  furnished  by  the  Government,  containing  the  provisions 
referred  to  in  syllabus  No.  1,  is  amended  by  a  supplemental  contract  pro- 
viding for  additional  compensation  by  way  of  a  premium  or  bonus  to  the 
contractor  based  on  its  obligation  to  **  use  best  eiforts  to  avoid  all  possible 
waste,"  the  clause  quoted  imposed  no  additional  obligation  on  the  con- 
tractor and  is  therefore  no  consideration  for  the  promise  of  additional 
compensation.  Hence  such  supplemental  agreement  is  void  and  the  con- 
tractor is  not  entitled  to  the  bonus  therein  provided.  (Following  decisions 
of  this  Board  in  this  case  reported  in  Vol.  I,  Decisions  of  War  Depart- 
ment, Board  of  Contract  Adjustment,  p.  287,  but  overruling  this  Board's 
decision  in  the  case  on  a  rehearing.) 

3.  CONTRACT,  CONSTRITCTION  OF — ^BOHTIS. — Where  an  original  contract  for 

the  manufacture  of  uniform  coats  from  materials  to  be  furnished  by  the 
Government  contains  the  provisions  stated  in  syllabi  Nos.  1  and  2  such 
provisions  are  not  separable,  but  when  taken  together,  in  the  absence  of 
any  evidence  that  the  ^contractor  did  not  fulfill  its  obligations,  is  the 
measure  of  the  contractor's  compensation  and  the  contractor  is  entitled 
to  the  bonus  therein  provided.  (Reversing  on  this  point  in  this  case, 
reported  in  Vol.  I,  Decisions  of  War  Department,  Board  of  Contract  Ad- 
justment, p.  287,  and  following  this  Board's  decision  on  rehearing  as  to 
the  construction  of  the  contract,  but  making  a  contrary  finding  of  facts.) 

4.  SECRETARY  OF  WAR,  APPEAL  TO^QUESTIONS  CONSIDERED.^Where  an 

appeal  is  taken  to  the  Secretary  of  War  from  the  decision  of  this  Board 
only  such  questions  will  be  considered  as  are  raised  by  such  appeal,  and 
in  this  case  the  decision  of  this  Board  on  rehearing,  that  it  had  no  juris- 
diction to  determine  a  controversy  with  reference  to  rags  and  clippings, 
will  not  be  passed  upon  by  the  Secretary  of  War. 

5.  WITHHOLDING  PAYMENT.— Where  the  Secretary  of  War  decides  that  claim- 

ant is  entitled  to  recover  a  bonus  provided  in  a  contract  for  the  manu- 
facture of  uniform  coats  from  materials  furnished  by  the  Government, 
and  there  is  a  dispute  as  to  whether  the  Government  or  the  contractor  is 
entitled  to  the  rags  and  clippings,  which  has  not  been  decided,  payment 
will  not  be  made  until  such  dispute  is  determined. 
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6.  CLAIM  AND  i/SCISION.^Jlaim  under  0.  0.  103  for  bonus  under  a  supple- 
mental contract  and  for  bonus  under  an  original  contract.  Held,  claim- 
ant not  entitled  to  bonus  under  the  supplemental  contract,  but  entitled  to 
bonus  under  original  contract. 

This  matter  having  been  brought  before  me  on  appeal  from  a 
decision  of  the  Board  of  Contract  Adjustment,  upon  consideration 
of  the  entire  record  it  is  ordered  that  further  proceedings  be  taken 
with  a  view  to  effecting  settlement  of  this  claim  in  accordance  with 
the  memoranda  and  recommendation  of  the  advisers,  herewith  trans- 
mitted, which  are  hereby  approved. 

As  the  Board  of  Contract  Adjustment  in  its  decision  on  claimant's 
petition  for  rehearing  found  that  claimant's  obligation  to  account 
to  the  United  States  for  rags  and  clippings  was  not  involved  in  this 
case,  I  have  not  considered  this  question  as  before  me  on  the  present 
appeal.  Payment  will,  of  course,  not  be  made  to  claimant  until  such 
liability,  if  any,  has  been  determined  and  properly  adjusted. 

As  soon  as  practicable  the  papers  in  this  case  should  be  returned 
to  the  Attorney  General  for  such  further  investigation  or  action  on 
his  part,  if  any,  as  he  may  find  the  circumstances  require. 

(Signed)  Newton  D.  Baker, 

Secretary  of  War, 

MEMORANDUM  FOR  SECRETARY  OF  WAR. 

Three  separate  questions  were  considered  by  the  Board  of  Contract 
Adjustment,  viz: 

{a)  Whether  under  a  contract  with  claimant  for  the  manufacture 
of  service  coats  and  overcoats  from  Government-owned  material  the 
"rags  and  clippings"  belonged  to  the  Government  or  to  the  con- 
tractors?    This  contract.  No.  1646,  was  entered  into  April  12, 1917. 

(6)  Whether  under  a  supplementary  agreement  dated  October  10, 
1917,  purporting  to  amend  this  contract  claimant  was  entitled  to  a 
certain  bonus  of  20  per  cent  on  the  net  cost  price  of  certain  uncut 
yardage  ? 

(o)  Whether  under  a  contract  dated  October  22,  1917,  for  manu- 
facture of  service  coats  from  Government-owned  material  plaintiff 
was  entitled  to  a  like  bonus  on  uncut  yardage? 

{A)  In  the  matter  of  claim  A,  the  Board  in  its  first  decision  dis- 
cussed the  facts  and  the  law  at  considerable  length  and  made  findings 
thereon.  Upon  petition  for  rehearing  the  Board  reached  the  conclu- 
sion that  the  question  of  rags  and  clippings  was  not  before  it  in  the 
present  case  and  abrogated  their  former  findings,  making  no  adjudi- 
cation on  such  question.  This  appeal,  therefore,  brings  no  such  ques- 
tions here. 
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(B)  The  contract  of  AprU  27,  1917  (No.  1646),  was  in  writing, 
signed  by  the  claimant  and  by  an  officer  of  the  Quartermaster  Corps. 
It  comes  within  the  provisions  of  the  Dent  Act,  because,  in  order 
to  make  it  technically  an  obligation  of  the  Government,  it  should 
have  been  signed  by  some  other  officer.  The  same  remarks  apply 
to  the  other  contracts  here  considered;  the  claims  therefore  are  of 
the  sort  known  as  class  A.  The  written  contracts  are  not  merely 
memoranda;  they  appear  upon  their  face  to  be  carefully  prepared, 
with  full  specifications.  For  that  reason  we  are  not  here  concerned 
with  what  may  have  been  the  belief  or  expectation  or  understanding 
of  either  party.  All  that  there  is  to  do  (under  subjects  (B)  and  {C)j 
supra)  is  to  construe  three  written  contracts  as  a  court  would  con- 
strue them  had  they  been  properly  signed  and  the  contractor  had 
brought  suit  to  recover  under  them. 

The  contract  of  April  12, 1917,  provided  that  the  contractor  should 
manufacture  certain  coats  and  overcoats  out  of  textile  materials, 
principally  woolens,  which  belonged  to  the  Government,  at  a  unit 
price  of  $1,749  for  each  coat  and  $1,947  for  each  overcoat. 

It  provided  that — 

'*  The  Government  will  hold  said  contractor  responsible  for  mate- 
rial furnished  him  and  poor  workmanship,  whenever  and  wherever 
found,  and  will  make  reclamation  for  full  loss  to  the  Government." 

Also  that — 

"  The  contractor  will  be  held  liable  for  any  loss  of,  or  damage  to, 
any  material  furnished  by  the  Quartermaster  Corps,  from  any  cause 
whatsoever,  while  in  his  possession." 

What  obligations  did  the  contractor  assume  under  this  contract? 

The  cloth  belonged  to  the  Government,  which  had  bought  and 
paid  for  it ;  it  was  delivered  to  the  contractor  solely  for  the  purpose 
of  being  by  him  manufactured  into  coats.  Indisputably  this  was  a 
contract  of  bailment ;  the  cloth  remained  the  property  of.  the  Govern- 
ment from  the  beginning  to  the  end  of  the  transaction.  So  much  of 
it  as  went  into  the  garments  was  returned  to  its  owner  when  they  were 
delivered.  Whatever  surplus  cloth  was  left  over  after  the  work  of 
manufacture  was  completed  was  the  property  of  the  Government 
and  it  was  the  duty  of  the  contractor  to  return  it  to  the  owner. 

How  much  surplus  there  might  be  would  depend  upon  the  degree 
of  care  with  which  the  yardage  had  been  cut  up  into  the  shapes  re- 
quired to  form  the  finished  garment.  The  question  here  presented  is 
what  degree  of  care  was  required  by  this  contract.  Of  that  question 
there  has  been  an  elaborate  discussion,  which  is  found  in  the  record. 
The  answer  seems  to  be  a  simple  one.  The  contractor  was  cutting  up 
material  which  did  not  belong  to  him ;  he  should  have  been  as  careful 
in  dealing  with  that  material  as  he  should  have  been  were  he  han- 
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dling  his  own.  He  was  bound,  therefore,  to  use  the  same  degree  of 
care  that  a  reasonably  careful,  prudent  man  would  exercise  in  cutting 
up  his  own  material.  That,  of  course,  might  vary  with  the  circum- 
stances ;  if  the  market  were  always  fully  supplied  with  such  material 
and  the  cost  of  it  were  trifling,  he  might  not  take  any  special  pains 
to  cut  economically ;  but  if  the  cost  were  high  and  the  supply  so  scant 
that  it  was  very  difficult  to  get  material  at  any  price,  he  would  pre- 
sumably use  his  best  efforts  to  avoid  all  possible  waste.  If  under  these 
circumstances  he  did  not  do  so,  to  his  own  pecuniary  loss,  one  would 
expect  a  jury  of  ordinary  intelligence  to  hold  that  he  was  not  acting 
as  a  reasonably  careful,  prudent  man  would.  If  the  claim  arose  upon 
a  legally  signed  contract,  coming  to  trial  in  court,  the  judge  should 
refuse  to  charge  that  the  care  required  was  "that  of  a  reasonably 
careful,  prudent  man,  dealing  with  his  own  material,"  and  should 
charge  instead  that  it  was  the  "  care  usually  exercised  by  this  con- 
tractor," or  the  "care  usually  exercised  by  persons  in  the  trade," 
one  would  expect  that  an  appellate  court  would  find  such  re- 
fusal to  be  reversible  error.  This  contractor  might  habitually  be 
careless  or  the  trade  generally  might  be  extravagant,  but  the  law  re- 
quires that  the  person  who  takes  possession  of  another's  property  in 
this  way  should  handle  it  as  a  reasonably  careful,  prudent  man  would. 

In  these  cases  the  Board  passes  on  the  facts  as  well  as  law  and  is 
bound,  as  I  understand  the  act,  to  act  thereon  as  an  intelligent  jury 
would,  upon  the  relevant  facts  of  this  case,  without  giving  any  con- 
sideration to  the  question  whether  or  not  some  other  contractor  differ- 
ently situated  is  receiving  higher  pay  for  similar  work. 

On  October  10,  1917,  a  supplemental  written  agreement  was  en- 
tered into;  this  also  was  signed  by  some  officer  other  than  the  one 
legally  designated,  and  so  comes  before  the  Board.  After  certain 
recitals  (hereinafter  referred  to)  it  provides  that — 

"In  cutting  textile  materials  furnished  by  the  TJnited  States  for 
use  in  the  manufacture  of  garments,  etc.,  under  said  contracts,  the 
contractor  shall  use  best  efforts  to  avoid  all  possible  waste.  For  the 
additional  work  and  special  care  so  involved,  the  contractor  shall  be 
paid  as  separate  compensation  and  premium  an  amount  equal  to 
twenty  per  centum  of  the  net  cost  of  such  Government-owned  mate- 
rials, to  the  extent  of  the  saving  in  uncut  yardage  on  comparing  the 
quantities  actually  used  in  the  cutting  with  the  allowances  for  the 
purpose  listed  in  the  accompanying  schedules — the  material  of  the 
yardage  so  saved  to  remain  the  property  of  the  United  States.  There 
shall  not,  however,  be  any  skimping  whatever  in  the  cutting  for  the 
garments,  etc.,' and  in  the  event  of  the  violation  of  this  condition,  no 
compensation  shall  be  made  for  the  saving  in  yardage  resulting  from 
the  lays  of  such  skimped  cuttings;  and  the  Government  shall  also 
have  the  election  of  annulling  the  contracts  for  such  cause." 
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It  is  contended  that  this  supplemental  contract  is  void,  because  no 
consideration  passed  under  it  to  the  Government.  It  provided  that 
the  stipulations  of  the  original  contract  shall  remain  in  full  force 
and  effect.  The  original  contract  provided  that  the  contractor  shall 
be  liable  for  any  loss  of  or  damage  to  any  of  the  Government  material 
from  any  cause  whatsoever  while  in  his  possession.  It  is  provided  in 
the  supplemental  contract  that  there  should  not  be  any  skimping 
whatever  in  cutting  the  garments,  but  as  the  dimensions  were  given 
in  the  original  specifications  and  the  contractor  had  agreed  to  con- 
form to  them,  this  clause  imposed  no  additional  obligation.  That 
surplus  yardage  was  to  remain  the  property  of  the  Government 
was  provided  for  in  the  original  contract,  which,  so  far  as  the  textile 
materials  were  concerned,  was  a  contract  of  bailment.  The  obliga- 
tion to  "  use  best  efforts  to  avoid  all  possible  waste  "  already  existed, 
because,  as  has  been  stated  above,  conditions  were  such  that  this  is 
.  just  what  a  reasonably  careful,  prudent  man  would  do  when  cutting 
up  his  own  textiles. 

The  conclusion  is  reached  that  the  Government  received  no  con- 
sideration under  the  supplementary  contract ;  that  the  bonus  named 
therein  was  therefore  a  mere  gratuity ;  that  such  contract  is  void  and 
that  the  claim  under  it  should  be  disallowed. 

(c)  On  October  22,  1917,  the  Government  and  this  contractor 
entered  into  another  contract,  No.  2277.  The  original  contract  is  not 
before  me,  but  the  record  indicates  that  it  was  a  complete  document 
in  the  usual  form,  with  many  clauses  and  specifications  providing  for 
the  manufacture,  out  of  textile  materials  to  be  furnished  by  the 
Government,  of  100,000  coats  at  a  unit  price  of  $1,649.  -  Also  that  it 
contained  the  clauses  found  in  No.  1646  as  to  the  contractor  being 
held  responsible  for  any  loss  of  or  damage  to  Government  material 
from  any  cause  whatsoever.  (These  clauses  are  quoted  supra.)  It 
also  contained  a  clause  as  to  bonus,  textually  the  same  as  the  one  last 
above  quoted  from  supplementary  agreement. 

The  (circumstances  which  brought  about  the  insertion  of  this  clause 
in  No.  2277  and  in  other  similar  contracts  are  indicated  in  the  pre- 
amble to  the  supplementary  contract.  It  recites  that  "  a  considerable 
yardage  in  cloths,  etc.,  furnished  contractors  for  the  manufacture  of 
coats,  breeches,  and  other  articles  cut  from  patterns  has  been  lost  to 
the  Government  through  careless  and  inefficient  cutting,  whereby 
the  saving  in  uncut  cloth  returned  to  the  Government  is  materially 
reduced,  and  in  order  to  encourage  skillful  and  painstaking  cutting 
from  the  patterns  furnished  contractors  it  is  to  the  interest  of  the 
United  States  that  the  clause  providing  for  the  bonus  on  uncut 
yardage  above  certain  schedules  be  made  a  part  of  the  contract." 

Apparently  contractors  were  not  all  fulfilling  their  obligations; 
they  were  not  cutting  Government-owned  textiles  with  the  degree  of 
841 13— 21— VOL  6 17 
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care  which  a  careful,  prudent  man  would  exercise  if  he  were  cutting 
his  own  material — material  expensive  and  very  difficult  to  obtain 
promptly  on  the  market,  because  demand  exceeded  supply. 

This  might  have  been  rectified  by  increased  rigidity  and  persist- 
ence of  inspection.  This  presumably  would  have  required  a  consid- 
erable increase  in  the  force  of  inspectors,  so  that  a  sharp  watch  could 
be  kept  on  all  cutters  at  all  times.  The  number  of  skilled  inspectors 
available  may  have  been  limited  and  it  might  have  taken  much  time 
to  train  unskilled  men.  Doubtless  in  October,  1917,  the  necessity  for 
a  prompt  increase  in  the  supply  of  coats  was  acute.  Whatever  the 
moving  cause  was,  the  Government  officials  decided  to  adopt  another 
method.  The  inefficiency  of  the  contractors  was  probably  due  to  the 
circumstance  that,  although  the  law  and  their  contract  required  them 
to  be  as  careful  with  Government-owned  cloth  as  they  should  be 
with  their  own,  they  could  not  eliminate  from  their  minds  the  fact 
that  it  was  not  their  cloth,  that  they  had  not  paid  for  it  and  would 
not  be  allowed  to  retain  any  uncut  yardage  and  that,  therefore,  loss 
involved  in  wasteful  cutting  would  not  come  out  of  their  own 
pockets. 

If,  however,  the  contract  were  so  worded  that  avoidable  waste 
would  reduce  the  amount  of  their  stipulated  compensation,  it  might 
be  expected  that  they  would  exert  themselves  to  live  up  to  their  obli- 
gations and  to  take  such  measures  to  avoid  waste  as  a  reasonably 
careful,  prudent  man  would  take  when  cutting  up  his  own  cloth 
under  existing  conditions  of  cost  and  market.  The  question  whether 
or  not  this  contract,  phrased  on  these  lines,  was  improvident  is  not 
here  for  discussion.  There  is  nothing  to  show  that  it  was  illegal,  or 
unconscionable,  or  fraudulent,  or  the  result  of  mutual  mistake.  The 
only  question  here  presented  is  its  construction. 

Most  of  the  memorandum  opinions  found  in  the  record  construe 
the  document  as  containing  two  separable  contracts.  In  that  con- 
struction I  do  not  concur,  but  agree  with  this  statement  found  in 
the  memorandum  of  Mr.  Eaton,  member  of  the  Board,  dated  Sep- 
tember 11, 1919 : 

"There  can  be  no  real  question  of  lack  of  consideration  in  this 
contract.  It  is  a  brand-new  one  made  in  consequence  of  proposals 
which  were  issued  in  the  regular  wav.  The  price  for  which  the  con- 
tractor undertook  to  manufacture  the  coats  was  fixed  as  one  of  the 
terms  of  an  entire  contract.  It  is  not  possible  to  split  the  contract 
into  parts  and  now  maintain  that  the  provision  for  a  twenty  per  cent 
premium  on  savings  in  cutting  was  not  one  of  the  inducements  that 
the  contractor  relied  on  in  entering  into  the  contract." 

The  unit  price  per  coat  in  the  old  contract  was  $1,749 ;  in  this  it  is 
$1,649  plus  a  sum  of  money  equivalent  to  20  per  cent  on  the  cost  of 
uncut  yardage  over  schedule  allowance.  That  is  to  be  the  con- 
tractor's compensation  for  doing  the  work  called  for.    As  has  been 


Digitized  by  VjOOQIC 


DI'XnSlONS  BOARD  OF   CONTRACT   ADJUSTMENT.  727 

stated  above,  the  terms  of  the  contract — other  than  those  enumerated 
in  the  clause  under  discussion — obligated  him  to  use  "  best  efforts  to 
avoid  all  possible  waste,"  because  that  was  precisely  what  a  reasoa- 
able,  careful,  prudent  man  would  do  when  cutting  his  own  cloth  un- 
der existing  conditions  of  cost  and  market.  The  use  of  this  phrase  in 
the  clause  added  nothing  to  this  obligation.  It  did,  however,  so  regu- 
late the  compensation  to  be  paid  that  the  contractor's  mind  would  be 
continuously  impressed  with  the  conviction  that  loss  through  avoid- 
able waste  would  come  out  of  his  own  pocket,  just  as  it  would  if  he 
were  cutting  his  own  material;  thus  he  would  be  stimulated  to  use 
his  best  efforts  to  fulfill  his  obligations  under  the  contract. 

There  is  nothing  in  the  record  to  indicate  that  this  particular  con- 
tractor failed  in  any  way  to  fulfill  its  obligations.  Its  methods  of 
cutting  were  the  same  from  April  12,  1917,  to  the  completion  of  the 
work  under  both  contracts  and  there  is  no  suggestion  that  there  was 
any  waste  from  first  to  last  which  it  might  have  avoided.  Appar- 
ently it  used  at  all  times  its  best  effoi*ts  to  avoid  waste  and  was  as 
eareful  with  Government-owned  material  as  it  should  have  been  with 
its  own. 

The  conclusion  is  reached  that  claimant,  having  fulfilled  all  its 
obligations,  is  entitled  to  be  paid  the  price  which  the  Government 
agreed  to  pay  for  such  fulfillment. 

JKespectf uUy  submitted. 

(Signed)  £.  Henry  Laoombe, 

Special  Adviser, 

February  17,  1920. 

I  fully  concur  in  the  above  memorandimi  and  reconmiendation  of 
Judge  Lacombe. 

E.  C.  GOODALB, 

Special  Adviser. 
WiLiJAM  H.  Davis, 

Special  Adviser. 
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March  4,  1920. 
Case  No.  1548. 

In  re  GLADC  OF  LEVY  OVEEALL  CO. 

1.  DEFAULT  BY  OOVEENKENT—RIOHTS  OF  GONTEAGTOE.~tJnder  a  contract 

for  the  manufacture  of  clothing  from  materials  to  be  furnished  by  the 
Government,  where  the  OoTernment  was  in  default  in  delivering  material, 
the  contractor  could  have  terminated  the  contract. 

2.  SAME— DAKAOE  NOT  WAIVED  BY  SUBSEOUENT  PEEFOEMANCE.— Where 

the  contractor  did  not  terminate  the  contract,  but  proceeded  to  manufac- 
ture the  clothing  out  of  the  materials  finally  furnished  by  the  Govern- 
ment, such  action  did  not  necessarily  constitute  a  waiver  of  damages  aris- 
ing from  the  Oovernment's  default.  Where  the  contractor  continuously 
protested  against  the  delay  there  was  no  waiver  merely  because  the  pro- 
tests showed  a  misconception  of  the  rights  of  the  contractor. 

3.  SAME — DAMAGES. — The  contractor  is  entitled  to  compensation  to  the  e3:tent 

of  actual  damages  directly  caused  by  the  default  of  the  United  States. 

4.  CLAIM  AND  DECISION. — Claim  presented  under  G.  0.   108,  arising  from  a 

proxy-signed  contract  for  the  manufacture  of  denim  overalls.  Held,  claim- 
ant is  entitled  to  recover  damages  for  the  default  of  the  Government. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  under  G.  O.  103,  War  Department, 
1918,  and  is  for  $4,200,  under  the  following  circumstances : 

2.  About  the  middle  of  March,  1918,  claimant  sought  of  John 
Wiechers,  then  connected  with  the  Clothing  and  Equipage  Division 
of  the  Quartermaster's  Department,  a  contract  for  the  manufacture 
•of  30,000  pairs  of  denim  trousers  and  30,000  denim  coats,  and  offered 
to  make  them  at  a  unit  price  of  31  cents  upon  the  understanding 
that  they  would  be  made  in  claimant's  factory  during  the  months  of 
May,  June,  and  July,  at  the  rate  of  20,000  garments  per  month. 
Under  date  of  April  18,  1918,  claimant  was  notified  by  a  letter  from 
Col.  H.  J.  Hirsch,  Quartermaster  Corps,  purchasing  and  contracting 
officer,  by  Capt.  H.  M.  Schofield,  Quartermaster  Reserve  Corps,  that, 
in  accordance  with  claimant's  offer,  the  contract  was  awarded  it. 
The  letter  set  forth  the  specifications  in  detail  and  contained  this 
provision : 

"  The  Government  will  furnish  the  necessary  denim  and  the  pat- 
terns." 

72S 
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3.  Across  the  face  of  this  letter  is  stamped  the  following : 

"This  is  your  authority  to  proceed  without  delay  pending  the 
preparation  and  completion  of  formal  contract." 

4.  An  instrument  designed  to  be  a  formal  contract,  dated  April 
16,  1918,  No.  194ft-J,  was  forwarded  to  claimant,  with  a  letter  dated 
April  23,  1918,  and  by  letter  dated  April  29  claimant  returned  it,, 
asking  that  the  date  be  changed,  upon  the  ground  that  claimant's 
agreement  had  contemplated  commencing  manufacture  on  May  1, 
and  that  it  was  then  too  late  to  start  work  by  that  time  because  of 
the  necessity  of  submitting  samples  and  having  them  approved  before 
production  could  begin.  This  letter  also  stated  that  the  writer  under- 
stood the  unit  price  was  likely  to  be  increased  soon  and  that  claimant 
would  like  to  have  the  benefit  of  such  increase,  and  also  requested 
another  minor  change.  Several  other  letters  passed  between  the 
parties,  but  the  Government  officers  refused  to  make  any  change,  and 
finally,  about  the  1st  of  July,  the  contract  as  originally  presented 
was  signed  by  claimant.  It  is  informal  in  that  it  was  signed  on 
behalf  of  the  contracting  officer.  Col.  Hirsch,  by  Capt.  Shaffer,  Q. 
M.  Reserves  C. 

6.  At  least  as  early  as  May  16,  and  presumably  earlier,  claimant 
began  to  urge  the  Government  to  deliver  the  necessary  denim.  Under 
date  of  June  13,  Mr.  Wiechers  wrote  claimant  in  reply  to  its  request 
for  material,  dated  June  13,  that  the  department  was  doing  every- 
thing possible  to  get  it,  and  requesting  claimant  to  take  the  matter 
up  with  the  depot  quartermaster  at  Jeffersonville,  who  had  charge 
of  the  claimant's  shipment. 

6.  Under  date  of  June  20,  claimant  replied  to  Mr.  Wiechers'  letter 
of  June  18 : 

"We  are  sorry  to  say  that  apparently  our  many  efforts  to  get 
materials,  or  even  to  find  out  who  is  in  a  position  to  inform  us  defi- 
nitely when  we  may  expect  denims,  have  met  with  utter  failure. 
As  we  wrote  you  June  12,  we  have  exhausted  every  means  of  com- 
munication with  everybody  to  whom  we  were  referred. 

"In  the  meantime,  we  had  to  shut  down  our  plant  because  the 
Government  commandeered  our  denims  at  the  mills,  and  the  Govern- 
ment-owned denims  have  so  far  failed  to  put  in  their  appearance, 
although  our  contract.  No.  1940-J,  was  awarded  over  60  days  ago." 

7.  Claimant  got  ready  to  manufacture,  but  when  it  was  i)repare(l 
to  begin  the  denim  which  the  Government  was  required  to  furnish 
was  not  forthcoming,  and  claimant  did  not  receive  the  first  ship- 
ment of  material  until  July  9,  22  days  before  the  time  when  the  con- 
tract should  have  been  completed. 

8.  Samuel  Le\'7,  the  president  of  claimant,  protested  by  letter 
from  time  to  time  while  carrying  out  the  contract  that  the  delay  of 
the  Government  had  increased  the  expense  to  claimant  of  perform- 
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ing  the  contract  to  such  an  extent  that  claimant  was  fairly  entitled 
to  38  cents  per  garment,  the  price  which  the  Government  had  fixed 
for  other  manufacturers  more  than  a  month  before  the  Government's 
first  deliveries  of  denim  to  the  claimant. 

9.  Mr.  Levy  testified  that  claimant  lost  money  at  81  cents  per  gar- 
ment, and  would  have  lost  money  even  at  the  unit  price  of  38  cents, 
but  claimant  states  its  claim  not  upon  the  actual  damage  it  suffered 
but  upon  the  price  other  contractors  were  receiving  for  making 
these  garments  at  the  time  claimant  made  them.  This,  Mr.  Levy 
testifies,  is  less  than  the  claimant's  actual  loss  by  reason  of  the  delay& 

10.  The  first  delivery  of  material  by  the  Government  consisted  of 
duck  instead  of  denim,  and  although  where  duck  was  used  an  extra 
3  cents  per  garment  was  allowed  by  an  amendatory  contract  dated 
September  4, 1918,  effective  as  of  April  16, 1918,  claimant  insists  that 
it  suffered  damages  for  which  it  was  not  adequately  compensated  by 
such  allowance. 

DECISION. 

1.  The  claimant  has  shown  no  right  to  the  unit  price  of  38  cents, 
on  which  it  states  its  claim.  The  contract  fixed  the  price  at  31  cents, 
and  the  Government  repeatedly  refused  to  alter  it.  Claimant  can 
recover,  if  at  all,  only  the  increase  in  its  manufacturing  cost  directly 
due  to  the  Government's  failure  to  deliver  material  at  the  time  re- 
quired by  the  contract. 

2.  The  contract  is  to  be  treated  as  running  from  its  date,  April  16. 
The  Government  repeatedly  refused  to  alter  this  date  and  was  there- 
fore obligated  to  deliver  denim  as  soon  therafter  as  was  reasonably 
necessary  to  enable  claimant  to  manufacture  in  accordance  with  the 
terms  of  the  agreement.  Claimant  might  have  terminated  the  con- 
tract because  of  the  Government's  default  in  delivering  material. 
This  it  did  not  do. 

3.  Inasmuch  as  it  accepted  the  materials  when  they  were  delivered 
and  proceeded  with  the  manufacture,  the  question  arises  whether  the 
claimant  by  such  acceptance  waived  the  delay  in  delivery. 

4.  The  record  indicates  that  claimant  was  protesting  continuously, 
both  orally  and  by  letter,  from  April  29  to  September  4.  Its  protest 
took  the  form  of  a  reiterated  request  for  an  increase  of  the  price  to 
38  cents,  but  this  request  was  based  at  all  times  upon  the  assertion 
that  the  actual  expense  of  manufacture  had  been  greatly  increased  by 
the  increased  cost  of  labor  and  materials.  It  is  therefore  evident 
that  at  no  time  was  it  the  claimant's  intention  to  waive  any  claim  it 
might  have  by  reason  of  the  Government's  delay  in  delivering  ma- 
terial. 

5.  It  would  not  be  a  fair  and  equitable  basis  of  adjustment  to  limit 
claimant  to  the  contract  price  when  the  Government's  default  had 
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prevented  it  from  performing  during  the  time  specified  in  the  con- 
tract and  until  the  cost  of  performance  had  been  largely  increased. 
That  there  had  been  such  increase  the  Government  recognized  by  fix- 
ing at  38  cents  the  unit  price  in  all  neve  contracts  nearly  a  month  be- 
fore the  first  delivery  of  materials  made  it  possible  for  the  claimant 
to  begin  manufacture. 

6.  Where  the  United  States  fails  to  do  what  a  contract  requires  it 
to  do  and  what  must  be  done  before  the  contractor  can  begin  per- 
formance on  his  part,  the  contractor  is  entitled  to  compensation  to 

'  the  extent  of  his  actual  damages  directly  caused  by  the  default  of  the 
United  States.  Although  in  such  case  he  may  rescind  the  contract, 
his  election  to  proceed  under  it  is  not  of  itself  a  waiver  of  his  right 
to  damages.  (Z7.  S.  v.  Joseph  Smith,  94  U.  S.  214,  24  law  ed.  115; 
Kelly  (&  Kelly  v.  United  States,  31  Ct.  CI.  361 ;  Snare  <&  Triest  Co. 
V.  United  States,  43  Ct.  CI.  364;  Cotton  v.  United  States,  38  Ct.  CI. 
536;  Miller  v.  United  States,  49  Ct.  CI.  276;  Cramp  v.  United  States, 
50  Ct.  CI.  179 ;  Lang  ford  v.  United  States,  95  Fed.  933.) 

7.  Such  damage  as  may  have  resulted  directly  from  the  Govern- 
ment's delay  in  delivering  the  material  should  be  ascertained,  and 
up  to  but  not  exceeding  the  $4,200  claimed  should  be  allowed  to  the 
claimant. 

8.  No  allowance,  except  for  delay,  should  be  made  by  reason  of  the 
Government's  deliveries  of  duck  instead  of  denim.  Claimant's  dam- 
ages in  this  particular  are  fixed  by  the  amendatory  contract  at  3  cents 
per  garment. 

DISPOSITION, 

This  board  will  make  and  transmit  a  statement  of  the  nature,  terms, 
and  conditions  of  the  agreement,  and  certificate  C,  to  the  Claims 
Board,  Director  of  Purchase,  for  action  in  the  manner  provided  in 
subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage 
and  Traffic  Division. 

Col.  Delafifild  and  Lieut.  Col.  Carruth  concurring. 
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March  29, 1920. 
Case  No.  545. 

In  re  CLAIM  OF  STOWE  A  WOODWARD  CO.  (REHEAEINO). 

t  JITRISDIGTION. — Where,  upon  the  suggestion  of  this  Board,  arbitrators  under 
a  formally  executed  contract  have  corrected  a  mistake  in  the  document 
reciting  their  award  made  in  accordance  with  the  terms  of  a  labor-disputo 
clause  in  the  contract  so  as  to  allow  claimant  an  increase  in  the  unit  price 
under  such  contract,  there  remains  no  doubt  or  dispute,  under  G.  0.  103, 
for  this  Board  to  determine. 

2.  PAYMENT  IS  A  FUNCTION  OF  THE  TREASURY  DEPARTMENT.— Neither 
this  Board  nor  the  Secretary  of  War  has  power  to  pay  or  order  payment 
of  moneys  under  terminated  formal  contracts.  The  power  of  the  War  De- 
partment in  such  matters  is  limited  to  approval  and  certification  for  pay- 
ment by  the  Treasury  Department,  and  such  approval  and  certification  are 
not  ordinarily  functions  of  this  Board. 

8.  COMPTROLLER  OF  THE  TREASURY. — The  Comptroller  of  the  Treasury  has 
the  final  decision  as  to  the  disbursement  of  public  funds  before  suit. 

4.  CLAIM  AND  DECISION.— Petition  for  rehearing,  following  an  amended  award 
of  arbitrators  under  a  formally  executed  contract.  Held,  this  Board  is 
without  jurisdiction;  and,  furthermore,  a  rehearing  is  unnecessary,  since 
claim  merely  requires  voucher  and  certification  for  payment  in  the  usual 
way. 

Mr.  Shirk  writing  the  opinion  of  the  Board. 

1.  In  its  opinion  of  J.anuary  27,  1920  (HI,  these  decisions,  p.  195), 
this  Board  recommended  that  the  claimant  request  the  three  arbi- 
trators to  amend  tlieir  memorandum  of  award  of  December  28, 1918, 
to  include  this  claimant  and  to  show  that  the  increase  is  to  be  retro- 
active from  September  9,  1918.  The  claimant  has  followed  that  rec- 
ommendation and  has  procured  the  three  arbitrators  to  make  it  a 
corrected  award  which  recites  the  previous  dealings  between  the 
parties  and  the  award  of  December  28,  1918,  and  ends  with  the  fol- 
lowing language : 

Whereas  it  was  not  discovered  until  after  the  said  Stowe  &  Wood- 
ward Company  had  filed  a  claim  with  the  Board  of  Contract  Adjust- 
ment of  the  War  Department  for  the  sum  of  fifteen  hundred  sixty- 
one  and  98/100  ($1,561.98)  dollars^  the  amount  which  will  be  cominif 
to  it  under  the  award  of  the  arbitrators  above  mentioned,  that  its 
name  was  not  mentioned  in  the  award ;  and 

Whereas  it  appears  to  the  arbitrators  that  the  omission  of  the  name 
of  the  said  Stowe  &  Woodward  Co.  was  purely  an  error ;  and 
732  ^ 
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Whereas  it  was  intended  by  the  said  award  of  December  28, 1918, 
to  include  the  said  Stowe  &  Woodward  Co.  and  to  enable  them  to 
obtain  the  benefits  thereof : 

It  is  further  certified  that  the  memorandum  of  award  of  December 
28, 1918,  heretofore  set  out  be  amended  to  include  the  Stowe  &  Wood- 
ward Co.  and  to  show  that  the  increase  therein  directed  in  the  price 
of  14  cents  pei^garment  is  to  be  retroactive  from  September  9, 1918. 

2.  On  February  21,  1920,  the  Secretary  of  War  wrote  to  Mr. 
Samuel  J.  Eosensohn,  one  of  the  arbitrators,  as  follows : 

"I  have  for  acknowledgment  your  letter  of  the  19th  instant,  in 
which  you  advise  me  that  the  Board  of  Contract  Adjustment  has 
suggested  that  you,  Judge  Mack,  and  Professor  Ripley,  who  served  as 
arbitrators  under  the  provisions  of  a  contract  between  the  Govern- 
ment and  the  Stowe  &  Woodward  Company,  of  Boston,  in  the  adjust- 
ment of  a  dispute  of  its  employees,  should  now  amend  your  award  to 
include  this  company,  which  had  been  omitted  by  mistake. 

"  For  the  purpose  of  amending  their  certificate  of  award  so  as  to 
correct  the  clerical  omission  of  the  name  of  Stowe  &  Woodward  Com- 
pany, the  arbitrators  appointed  by  me,  in  pursuance  of  the  provisions 
of  the  contract  between  the  Government  and  the  Stowe  &  Woodward 
Company,  of  Boston,  are  hereby  authorized  to  amend  the  certificate 
of  award  and  to  advise  the  Board  of  Contract  Adjustment  of  the  War 
Department  of  their  action." 

3.  It  is  our  opinion  that  the  claimant  should  now  prepare  a  proper 
voucher  for  the  amount  due,  submit  it,  together  with  "  proof  by  affi- 
davit of  the  actual  amount  of  increased  cost,"  to  the  proper  officers  of 
the  War  Department  for  certification  and  approval,  and  that  a 
proper  voucher  so  presented  should  be  certified  and  approved  by  the 
proper  officers  of  the  War  Department  upon  whom  that  duty  rests. 
The  claimant  should  then  submit  the  voucher  to  a  disbursing  officer 
for  payment. 

4.  The  claimant  now  petitions  this  Board,  in  a  paper  which  it  calls 
a  petition  for  a  rehearing,  for  some  kind  of  further  action,  the  nature 
of  which  we  do  not  understand.  We  have  done  all  that  we  have 
power  to  do.  Since  the  claimant's  contract  was  executed  in  the  man- 
ner prescribed  by  law  we  can  not  make  it  an  "  award  "  under  the  act 
of  March  2, 1919.  It  already  has  a  corrected  "  award  "  under  the  labor 
dispute  clause  in  its  contract.  All  that  remains  to  be  done  is  to 
prepare  a  proper  voucher,  have  it  certified  and  approved  by  the 
proper  War  Department  officials  and  then  present  it  to  a  disbursing 
officer  of  the  Treasury  for  payment  under  its  formal  contract.  The 
claimant  is  apparently  under  the  misapprehension  that  the  Secretary 
of  War  can  pay  or  order  Government  moneys  to  be  paid  under  formal 
contracts.  All  that  the  War  Department  or  the  Secretary  of  War 
have  power  to  do  is  to  cause  to  be  approved  and  certified  for  pajrment 
to  the  Treasury  Department  items  which,  in  the  opinion  of  the  War 
Department,  the  Treasury  Department  should  pay  under  the  terms 
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of  the  formal  contract  which  the  War  Department  has  made.  This 
Board  has  not,  by  delegation  by  General  Order  103  or  otherwise, 
greater  power  than  the  Secretary  of  War.  The  matter  of  approval 
and  certification  in  the  War  Department  is  a  matter  of  routine  which 
does  not  come  before  this  Board  at  least  in  the  first  instance.  It  does 
not  appear  that  there  is  now  any  doubt  or  dispute  as  to  the  amount 
which  should  be  approved  and  certified  to.  In  the  ^vent  that  the 
disbursing  officer  to  whom  the  voucher  is  presented  for  payment  after 
certification  and  approval,  and  the  Auditor  for  the  War  Department, 
refuse  to  honor  or  to  pay  it,  the  claimant  has  the  right  to  appeal  to 
the  Comptroller  of  the  Treasury,  who  alone  has  the  power  to  make 
a  final  decision  as  to  payment  before  suit.  {See  opinion  of  this  Board 
of  Mar.  ^4)  1919^  in  the  matter  of  Peaslee^  OauEbert  Co.y  IV  theae 
decisions^  p,  611.) 
Col.  Delafield  and  Lieut.  Lent  concurring. 
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April  6,  1920. 
Case  No.  197. 

In  re  CLAIK  OF  UELYILLE-COKBETT  CO. 

1.  C0XFUL80RT  OKDER  FOR  SEVERAI.  PRODUCTS— CANCELLATION  OF— 
METHOD  OF  ADJUSTMENT.— Where  claimant  is  engaged  in  the  mann- 
factnre  of  acetone,  ketone,  and  acetid  anhydride,  in  the  production  of 
which  acetate  of  lime  and  wood  alcohol  are  required,  and  which  are  de- 
livered to  claimant  by  plants  prodneing  said  products  for  the  Government 
under  compulsory  order  No.  8S6  B/C,  issned  by  the  President  through  the 
War  Industries  Board  under  the  national  defense  act,  and  claimant  oper- 
ates its  plant  under  said  order,  and  at  the  time  of  the  termination 
thereof  has  on  hand  acetate  of  lime  and  bags  containing  same  and  certain 
quantities  of  ethyl  mythl  ketone,  the  Board  will  not  limit  its  adjustment 
to  the  items  claimed,  but  will  consider  in  its  adjustment  all  of  the 
products  albcted  by  the  compulsory  order  which  claimant  had  on  hand 
at  the  time  the  order  was  terminated. 

-ft.  INCREASED  FACILITIES. — Where  claimant  installs  special  and  increased 
facilities  for  the  manufacture  of  acetic  anhydride,  an  article  much  needed 
by  the  Government,  solely  In  anticipation  of  profits  therefrom  there  is  no 
obligation  on  the  part  of  the  Government  to  reimburse  claimant  for  its 
expense  in  so  doing  in  the  absence  of  an  agreement,  express  or  implied. 

41.  CLAIM  AND  DECISION.— Claim  for  |114,494.28  under  the  act  of  March  8, 
1919,  for  acetate  of  lime  and  wood  alcohol,  acetone,  ketone,  and  bags. 
Held,  agreement  within  the  meaning  of  said  act. 

Lieut.  Col.  Carruth  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  Claimant  filed  its  statement  of  claim,  Form  B,  under  the  act  of 
Congress  approved  March  2, 1919,  entitled  "An  act  to  provide  relief 
in  cases  of  contracts  connected  with  the  prosecution  of  the  war,  and 
for  other  purposes,''  asking  to  be  reimbursed  for  the  following 
products,  materials,  and  certain  expenditures  it  has  made. 

2.  Claimant  avers  that  it  operated  under  War  Department  com- 
pulsory order  No.  326,  B.  C,  wherein  it  was  to  operate  its  plants  to 
produce  its  "  entire  output  of  acetate  of  lime,  wood  alcohol,  acetone, 
and  of  ketone  which"  said  plant  was  "capable  of  producing  from 
July  1,  1918,  until  December  81,  1918  (both  dates  inclusive),"  and 
that  "  upon  the  termination  of  said  compulsory  order  No.  326  B.  C. 
there  had  been  purchased  to  be  used  in  the  manufacture  of,  also  there 
had  been  manufactured  ready  for  shipment,  the  following  property, 
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all  of  which  now  is  in  the  hands  of  the  claimant"  (par.  5).  Follow- 
ing this  statement  claimant  set  out  certain  quantities  of  products  and 
material  and  other  items  for  which  it  makes  claims  for  reimburse- 
ment, namely :  (a)  Acetate  of  lime  contained  in  11,666  bags  and  cer- 
tain quantities  of  ethyl  mythyl  ketone,  and  (&)  various  and  sundry 
other  items  designated  as  "small  chemicals,"  "acetic  anhydride," 
"  galvanized  iron  for  air  pipe,"  "  fuel  oil,"  "  fuel  oil  burning  equip- 
ment," "  rotary  ball  mill  furnace,"  and  "  refrigerating  plant "  of  the 
kind,  quantity,  or  the  amounts  and  of  the  value  stated.  Said  claim 
is  certified  to  by  oath  of  William  Melville,  president,  April  29, 1919. 

3.  As  to  the  articles  enumerated  under  "(a)"  above,  the  Board 
finds  that  claimant's  plant  was  designated  under  the  provisions  of 
said  compulsory  order  326  B.  C,  to  produce,  as  stated  in  paragraph 
2,  above;  and  as  to  the  items  of  the  claim  enumerated  under  "(6)" 
above,  the  Board  finds  in  the  records  submitted  herewith  a  question 
asked  by  the  Board  at  a  hearing  had  on  this  claim  June  30,  1918, 
and  the  answer  of  the  president  made  thereto  under  oath  which 
substantially  defines  the  basis  upon  which  claimant  bases  its  claim 
for  reimbursement  on  said  items. 

"The  Chairman.  Are  there  any  other  statements  you  wish  to  make 
on  the  record  to  substantiate  your  claim  here  ?" 

"  Mr.  Melville.  In  the  matter  of  acetic  anhydride  the  reason  1 
went  in  to  the  manufacture  of  acetic  anhydride  was  because  I  at- 
tended this  vieeting  of  the  price  fixing  of  acetic  anhydride,  and  I 
saw  the  serious  needs  of  the  Government  for  some  one  to  go  into 
the  manufacture  of  acetic  anhydride,  and  I  took  it  upoji  myself  to 
go  into  the  manufacture  of  it,  I  feel  that  inasmuch  as  the  Govern- 
ment failed  to  assist  me  in  obtaining  the  machinery,  I  have  a  just 
right  to  make  a  claim  for  the  expense  that  I  have  been  put  to,  inas- 
much as  the  material  is  of  no  value  to  me  at  all.  It  was  done  simply 
to  assist  the  Government  in  obtaining  acetic  anhydride  which  it  could 
not  obtain  at  that  time." 

4.  The  record  in  this  case  is  of  considerable  volume,  consisting  of 
copies  of  letters  from  the  correspondence  of  claimant  and  the  wood 
chemicals  section,  War  Industries  Board,  the  Bureau  of  Aircraft 
Production,  the  Eastman  Kodak  Co.,  and  others ;  also  War  Depart- 
ment correspondence  and  the  oral  testimony,  submitted  at  the  hear- 
ing on  June  30,  1919.  A  careful  examination  and  an  analysis  of  the 
entire  record  has  been  made  and  it  does  not  appear  that  further 
reference  thereto  is  material. 

5.  For  further  information  pertaining  to  the  facts,  decision,  and 
disposition  of  this  claim,  reference  will  be  had  to  a  decision  of  this 
Board  March  29, 1920,  in  the  matter  of  the  Antrim  Iron  Co.,  case  No. 
93,  et  al.     (Vol.  IV  these  decisions,  p,  640.) 
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DECISION. 

1.  The  Board  is  of  the  opinion  that  the  items  enumerated  by  the 
claimant  as  referred  to  in  "(6)"  paragraph  2,  above,  "  Findings  of 
fact "  were  expenditures  made  by  the  claimant  solely  in  anticipation 
of  orders  which  it  expected  to  receive  in  the  due  course  of  business 
and  as  such  expenditures  they  are  not  properly  chargeable  to  the 
agreement  under  which  complainant's  plant  was  operating,  as  ex- 
pressed in  the  provisions  pertinent  to  compulsory  order  326  B.  C. 

2.  Claimant's  president  stated  under  oath  at  the  hearing  above 
referred  to  regarding  the  matter  of  the  manufacture  of  acetic 
anhydride  that  the  reason  he  went  into  the  manufacture  of  these 
articles  was  because  he  foresaw  the  demand,  and  that  he  took  it 
upon  himself  to  manufacture  it.  It  is  obvious  that  this  had  nothing 
to  do  with  the  previous  order  under  which  said  plant  was  operated. 
It  is  no  doubt  true  that  claimant's  president  and  manager  foresaw 
the  serious  need  of  the  Government  and  others  for  this  product,  an 
increased  demand  having  been  created  by  reason  of  the  World  War, 
and  that  he  made  expenditures  and  incurred  liabilities  in  prepara- 
tion to  manufacture  acetic  anhydride  solely  in  anticipation  of  profits 
therefrom.  In  making  this  preparation  the  Melville-Corbett  Co. 
anticipated  profits,  which  it.no  doubt  would  have  realized  had  the 
war  continued,  or  it  may  receive  them  anyway  in  the  due  course  of 
time.  It  voluntarily  assumed  the  risk  incident  thereto,  and  the 
United  States  is  in  no  way  legally  obligated  to  indemnify  it  against 
loss. 

3.  The  Board  adopts  in  its  entirety,  as  applicable  to  that  part  of 
this  claim  referred  to  in  (a),  paragraph  2,  "Findings  of  fact," 
above,  a  decision  rendered  March  27,  1920,  in  the  matter  of  the 
Antrim  Iron  Co.,  Case  No.  93,  et  al.,  and  hereby  recommends  that 
no  reimbursement  be  made  for  the  items  of  said  claims  referred  to 
in  (6),  paragraph  2,  "Findings  of  fact,"  above,  for  the  reasons 
above  stated. 

DISPOSITION. 

1.  According  to  the  foregoing  opinion,  the  Board  of  Contract 
Adjustment  hereby  transmits  its  decision  to  the  Claims  Board,  Air 
Service,  Washington,  D.  C,  with  recommendation  to  the  Secretary 
of  War,  as  made  in  the  case  of  the  Antrim  Iron  Co.,  No.  93,  et  al., 
on  March  29,  1920.  A  copy  of  said  decision  is  transmitted  here- 
with, and  relief,  except  as  therein  granted,  will  be  denied. 

Col.  Delafield  and  Mr.  Van  Wagoner  concurring. 
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April  14, 1920, 
Case  No.  2355. 

In  re  CLAIM  OF  FEED  T.  L£T  &  CO.  (INC.). 

1.  UUTUAL  MISTAKE— REFORMATION.— Where  there  is  a  mutual  mistake  in 

drafting  a  contract,  in  that  both  the  representatives  of  the  Government 
and  of  claimant  understood  that  the  premium  to  be  paid  a  surety  com- 
pany for  a  contractor's  bond  is  a  proper  element  of  cost  for  which  claimant 
should  be  reimbursed  under  the  terms  of  a  cost-plus  percentage  contract, 
the  contract  will  be  re-formed  so  as  to  express  the  intention  of  the  parties 
in  such  respect. 

2.  CLAIM  AND  DECISION. — Claim  for  ^54.    Class  B  claim  filed  in  accordance 

with  Purchase,  Storage,  and  Traffic  Supply  Circular  No.  17,  1919.  Held, 
claimant  entitled  to  recover. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  comes  to  this  Board  as  a  class  B  claim,  filed  in  accord- 
ance with  P.  S.  &  T.  Supply  Circular,  No.  17, 1919,  by  Fred  T.  Ley  & 
Co.  (Inc.),  of  Springfield,  Mass.,  claimant  herein,  for  the  sum  of 
$54,  premium  paid  by  claimant  for  a  performance  bond  under  an 
alleged  oral  agreement  between  the  claimant  and  the  United  States. 
Said  performance  bond  was  entered  into  to  insure  the  performance 
of  a  formally  executed  contract  entered  into  on  the  31st  day  of  Oc- 
tober, 1917,  by  Fred  T.  Ley  &  Co.,  by  Harold  A.  Ley,  president,  and 
the  United  States  through  W.  S.  Price,  colonel.  Ordnance  Department, 
United  States  Anmy,  acting  by  the  authority  of  the  Secretary  of  War. 

2.  This  claim  was  filed  originally  with  this  Board  on  December  30, 
1919.  However,  the  bill  for  the  item  of  this  claim  was  filed  prior  to 
June  30, 1919,  with  the  Government  disbursing  officer  at  Springfield, 
Mass.  The  bill  as  first  filed  was  approved,  allowed,  and  paid  by  the 
Government,  but  same  was  afterwards  ordered  disallowed  on  October 
24,  1919,  and  was  refunded  by  the  claimant -at  the  request  of  the 
(lovernment  on  November  7, 1919. 

3.  Under  the  terms  of  the  contract  the  contractor  was  to : 

"  In  the  shortest  possible  time  furnish  the  labor,  material,  tools, 
machinery,  equipment,  facilities  and  supplies,  and  do  all  things  neces- 
sary for  the  construction  and  completion  of  the  following  work : 

^At  Hill  Shops,  U.  S.  Armory,  Springfield,  Mass.,  one  (1)  two-story 
wooden  cantonment  building,  designed  after  the  plans  for  temporary 
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buildings  for  mobilization  camps  and  located  as  shown  on  ground 
plans  on  drawing  SA-643-A,  attached  hereto  and  forming  part  of 
this  contract,  and  do  such  other  work  as  may  be  authorized,  from  time 
to  time,  in  accordance  with  plans  and  specification  to  be  furnished 
by  the  contracting  oflScer,  all  subject  in  every  detail  to  his  supervision, 
direction,  and  instruction." 

4.  Contract  was  for  emergency  work  for  the  construction  of  can- 
tonment building,  Hill  Shops,  Springfield  Armory,  Springfield, 
Mass.,  on  Form  586,  War  Department,  Construction  Division,  United 
States  Army,  commonly  called  "  cost-plus  "  contracts. 

6.  Article  II  of  said  contract  provided : 

"Article  II,  The  contractor  shall  be  reimbursed  in  the  manner 
hereinafter  described  for  such  of  its  actual  net  expenditures  in  the 
performance  of  said  work  as  may  be  approved  or  ratified  by  the  con- 
tracting officer  and  as  are  included  in  trie  following  items : 

"(h)  Such  bonds,  fire,  public  liability,  employers'  liability,  work- 
men's compensation,  and  other  insurance,  as  the  contracting  officer 
may  approve  or  require,  and  such  losses  and  expenses,  not  compen- 
sated hj  insurance  or  otherwise,  as  are  found  and  certified  by  the 
contracting  officer  to  have  been  actually  sustained  (including  settle- 
ments made  with  the  written  consent  and  approval  of  the  contracting 
officer)  by  the  contractor  in  connection  with  said  work,  and  to  have 
clearly  resulted  from  causes  other  than  the  fault  or  neglect  of  the 
contractor.  Such  losses  and  expenses  shall  not  be  included  in  the 
cost  of  the  work  for  the  purpose  of  determining  the  contractor's  fee. 
The  cost  of  reconstructing  and  replacing  any  of  the  work  destroyed 
or  damaged  shall  be  included  in  the  cost  of  work  for  the  purpose  of 
reimbursement  to  the  contractor,  but  not  for  the  purpose  of  deter- 
mining the  contractor's  fees  except  as  hereinafter  provided." 

6.  Article  IX  of  said  contract  provided : 

"Art.  IX.  Bond. — ^The  contractor  shall,  prior  to  commencing  the 
said  work,  furnish  a  bond,  with  sureties  satisfactory  to  the  contract- 
ing officer,  in  the  sum  of  five  thousand  dollars,  conditioned  upon  its 
full  and  faithful  performance  of  all  the  terms,  conditions,  and  pro- 
visions of  this  contract,  and  upon  its  prompt  payment  of  all  bills 
for  labor,  material,  or  other  service  furnished  to  the  contractor." 

7.  The  contractor  was  ordered  by  the  contracting  officer  to  furnish 
a  performance  bond  in  the  sum  of  $5,000.  Said  contractor  furnished 
said  bond  and  paid  as  a  premium  thereon  the  sum  of  $54.  The 
claimant  performed  the  contract,  and  in  making  settlement  thereon 
presented,  on  November  22,  1918,  to  the  Ordnance  Department, 
Springfield,  Mass.,  a  bill  for  the  premium  on  said  performance  bond. 

8.  The  item  of  $54  for  premium  on  said  performance  bond  was 
approved,  allowed,  and  paid  by  the  United  States  Government  to  the 
claimant. 

9.  On  October  24,  1919,  H.  E.  Spear,  superintendent  of  purchases, 
Springfield  Armory,  Springfield,  Mass.,  wrote  the  claimant,  advis- 
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ing  that  the  Auditor  for  the  War  Department  had  disallowed  the 
payment  of  said  item  of  $54,  upon  the  grounds  of  a  ruling  of  the 
C!omptroller  of  the  Treasury  holding  that  said  item  .was  not  a  reim- 
bursable item  under  the  terms  of  the  contract,  and  requested  the 
refund  of  said  $54.  On  November  7,  1919,  the  claimant  refunded 
the  $54,  and  receipt  of  same  was  acknowledged  by  the  said  H.  E. 
Spear  on  November  11, 1919. 

10.  It  was  the  understanding  of  both  the  contractor  and  the  officers 
of  the  Construction  Division,  United  States  Army,  at  the  time  of 
their  entry  into  the  contract  herein  mentioned,  that  the  premium 
on  the  performance  bond  described  in  paragraph  9  of  the  contract 
was  a  reimbursable  item  under  the  terms  of  said  contract. 

11.  Testimony  to  that  effect  was  given  by  Col.  Evan  Shelby  at 
the  rehearing  in  the  case  of  Fred  T.  Ley  &  Co.,  No.  150-C-760,  tried 
with  this  case.  It  was  stipulated  that  the  testimony  in  that  case 
might  be  considered  as  testimony  in  this  case  also,  and  that  portion 
of  Col.  Shelby's  testimony  upon  which  the  decision  in  case  No. 
150-C-760  is  based  is  considered  as  though  given  in  this  case. 

DECISION. 

The  facts  and  supporting  testimony  in  this  case  being  the  same  as 
in  claim  150-C-760,  the  decision  in  the  latter  case  is  followed  and 
adopted  herewith  as  follows : 

"  1.  The  Comptroller  of  the  Treasury  having  held  that  the  premium 
on  the  performance  bond  is  not  a  reimbursable  item  under  Article  II 
of  the  written  contract  entered  into  herein,  the  question  before  this 
Board  is  whether  or  not  the  original  contract  can  be  so  reformed  on 
the  ground  of  a  mutual  mistake  as  to  include  as  a  reimbursable  item 
the  premium  on  performance  bond. 

"2.  The  reformation  on  the  ground  of  a  mutual  mistake  of  a 
written  contract  solemnly  entered  into  should  be  undertaken  only 
upon  the  clearest  evidence  that  such  a  mistake  exists.  {U.  S.  v. 
Milliken,202V.S.,168.) 

"  3.  In  the  instant  case,  the  form  of  the  written  contract  entered 
into  was  drawn  up  by  the  Construction  Division  of  the  Army,  and 
was  passed  upon  not  only  by  the  officer  who  drew  the  form  of  con- 
tract, Col.  Evan  Shelby,  but  by  a  committee  appointed  by  the  General 
Munitions  Board  to  draft  the  form  of  contract  for  all  emergency 
work,  and  all  of  these  officers  intended  that  the  form  of  written  con- 
tract should  include  the  premium  on  the  performance  bond  under 
Article  IX  as  a  reimbursable  item,  and  so  informed  all  contractors 
who  discussed  the  matter  with  them. 

"  4.  In  a  proceeding  for  reformation  of  a  Government  contract  on 
account  of  mistake,  the  parol  agreement  is  the  real  contract  and  may 
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be  shown  in  evidence  together  with  the  facts  constituting  the  mutual 
mistake;  and  the  written  contract,  though  executed  in  accordance 
with  R.  S.  3744,  may  be  reformed  by  the  parties  to  correspond  to 
the  real  agreement.    (Akerlind  v.  U.  aS.,  240  U.  S.  531.) 

"  5.  In  the  instant  case  the  evidence  clearly  discloses  that  an  oral 
agreement  was  entered  into  prior  to  the  execution  of  the  written  con- 
tract, whereby  the  Government  was  to  reimburse  the  contractor  for 
the  premiuln  on  performance  bond.  We  are  satisfied  that  the  con- 
tract herein  does  not  express  the  intent  of  the  parties  in  that  it  does 
not  cover  this  item  of  reimbursement  for  the  premium  on  the  per- 
formance bond  which  both  parties  intended  to  do,  but  by  error  failed 
to  accomplish. 

"  6.  Clearly  a  mutual  mistake  was  made  herein,  and  the  law  would 
seem  clearly  to  be  that  reformation  goes  on  the  basis  merely  of  an 
endeavor  by  mutual  consent  to  clearly  and  correctly  state  the  agree- 
ment made  as  of  the  date  when  it  was  intended  to  reduce  it  to  writing. 
It  may  be  said  that  until  the  Secretary  of  War  and  the  claimant  have 
succeeded  in* so  reducing  it  to  writing  they  have  never  actually  made 
the  contract  in  written  form. 

"  7.  This  Board  is  therefore  of  the  opinion  that  the  original  con- 
tract entered  into  between  the  United  States  Government  and  Fred 
T.  Ley  &  Co.  should  be  reformed  so  as  to  include  the  premium  on  the 
performance  bond  as  a  reimbursable  item. 

"  8.  This  Board  will  therefore  refer  the  matter  to  the  Claims  Board, 
Construction  Division,  for  reformation  of  the  original  contract  by 
a  supplemental  contract  reforming  the  one  heretofore  made  so  that 
it  will  include  the  item  for  the  premium  on  performance  bond  as  a 
reimbursable  item,  and  for  final  settlement  of  the  account  between 
claimant  and  the  Government'' 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  de- 
cision to  the  Claims  Board,  Construction  Division,  for  action  in  ac- 
cordance herewith. 

Col.  Delafield  and  Mr.  Bowen  concurring. 
34133— 21— VOL  6 48 
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April  15,  1920. 
Case  No.  710. 

In  re  CLAIM  OF  A.  ZIEQLER  &  SONS  CO. 

1.  INSTRUCTIONS    TO    PROCEED    WITHOUT    WAITING    FOR    FORMAL    CON- 

TRACT.— Where  in  the  course  of  negotiations  for  a  contract  for  the  manu- 
facture of  0.  D.  webbing  claimant  is  told  over  the  phone  "to  secure  the 
yarn,  that  the  order  would  come  along,"  and  also  received  a  letter  that 
the  formal  order  was  in  preparation,  an  implied  contract  arose  to  reim- 
burse claimant  for  expenditures  on  the  faith  thereof,  although  no  formal 
contract  was  subsequently  issued. 

2.  CHANGES  IN  MACHINERY. — Where  changes  were  made  in  machinery  to  per- 

form prior  contracts  charges  for  such  changes  can  not  be  made  against  a 
contract  on  which  there  was  no  production. 
8.  CLAIM  AND  D£CISION.--Claim  under  act  of  March  2,  1919,  for  $7,408.88  for 
materials  and  overhead.    Held,  claimant  entitled  to  recover  in  part. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT  AND  DECISION. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  was  filed  June  7,  1919,  before  the  Claims  Board,  Di- 
rector of  Purchase,  and  by  it  submitted  to  the  Board  of  Contract  Ad- 
justment by  letter  of  August  6,  1919,  together  with  its  certificate  of 
July  23, 1919, "  refusing  to  certify  that  an  agreement  was  entered  into 
with  claimant  company  prior  to  November  12,1918,  within  section  1 
of  the  act  of  Congress,  approved  March  2, 1919." 

2.  Claimant  company  is  a  corporation  organized  and  existing  under 
the  laws  of  the  Commonwealth  of  Massachusetts  and  having  its  gen- 
eral offices  at  Boston,  Mass.,  the  business  of  the  corporation  being  the 
manufacture  of  narrow  fabrics  and  textile  specialties. 

3.  The  record  is  voluminous  and  cumbersome,  made  so  mainly  by 
lengthy  arguments  and  numerous  restatements  in  different  forms  of 
the  same  subject  matter,  which  appear  both  in  the  original  record 
and  in  the  transcript  of  testimony.  However,  the  following  brief 
summary  of  the  circumstances  leading  up  to  the  filing  of  this  claim 
will  be  sufficient  to  a  clear  understanding  of  the  issues. 

(a)  In  the  latter  part  of  the  year  1917,  claimant  company  entered 
into  a  contract,  No.  E.  T.  329,  with  the  Ordnance  Department  for  sup- 
plying between  December  15,  1917,  and  May  15,  1918,  500,000  yards 
of  five-eighths  inch  1  ounce  olive  drab  webbing.  This  contract 
ended  July  19, 1918,  by  complete  performance. 
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(6)  The  second  contract,  No.  E.  T.  417,  dated  December  24, 1917, 
was  entered  into  between  claimant  company  and  the  Ordnance  De- 
partment for  supplying  250,000  yards  of  five-eighths  inch  1  ounce 
olive  drab  webbing,  to  be  delivered  60,000  yards  in  May,  100,000 
yards  in  June,  and  100,000  yards  in  July,  1918.  This  contract  was 
never  completed.  Deliveries  were  made  thereunder  from  time  to  time 
until  in  February,  1919,  when  there  still  remained  tin  undelivered 
balance  of  approximately  70,000  yards.  Duplicate  claims  were  filed 
under  this  contract,  one  with  the  Claims  Board,  Director  of  Purchase, 
and  one  with  the  Board  of  Contract  Adjustment,  No.  150-C-678. 
The  claim  was  allowed  by  the  Claims  Board,  Director  of  Purchase, 
and  its  award  accepted  by  claimant  company.  Claim  No.  678  was 
therefore  withdrawn  from  this  board  by  claimant  company  by  its 
letter  of  December  10, 1919. 

(c)  Following  negotiations,  by  correspondence,  wire,  and  verbal 
conferences,  there  was  issued  by  the  Ordnance  Department  on  May 
29,  1918,  formal  contract  based  on  War  Order  8930-5234  Eq.  for 
250,000  yards  of  five-eighths-inch  1-ounce  olive  drab  webbing,  to  be  de- 
livered 25,000  yards  in  September,  75,000  yards  in  October,  75,000 
yards  in  November,  and  75,000  yards  in  December,  1918.  This  contract 
was  submitted  to  claimant  company  for  execution  by  letter  of  June 
18,  1918.  Claimant  company  have  since  steadfastly  declined  to  exe- 
cute the  contract,  complaining  that  the  specifications  therein  con- 
tained were  incorrect  and  should  be  altered  to  correspond  with  its 
interpretation  of  what  was  agreed  upon  during  the  negotiations, 
and  the  document  was  finaly  returned  unsigned  by  claimant  com- 
pany on  March  3,  1919. 

The  original  claim  was  for  the  sum  of  $6,710.49,  but  by  an  amend- 
ment filed  with  this  Board  January  31,  1920,  relief  is  sought  in  the 
sum  of  $7,408.88,  set  out  as  follows : 

Overhead  outlay  previous  to  production,  duo  to  change*?  required  bj^ 

the  Government,  250,tX}0  yards,  at  64  cents  per  yard $1,(500.00 

Loss  in  sale  of  yarn  bought  exclusively  for  this  contract 4,110.49 

Direct    cash    loss 1, 098. 39 

7,  408.  88 

4.  The  negotiations  relied  upon  as  constituting  the  alleged  agree- 
•  ment  commenced  on  May  10,  1918,  by  lettei*  to  claimant  company 
from  the  equipment  section.  Ordnance  Department,  aslring  that  it 
"submit  a  proposal  for  such  quantities  of  five-eighths-inch  1-ounce 
olive  drab  webbing  as  you  could  deliver  by  November,  1918."  Claim- 
ant company  replied  by  letter  of  May  13, 1918,  expressing  its  disincli- 
nation to  make  proposal  for  furnishing  material,  and  stating: 

"Our  situation  does  not  favor  making  more  f"  webbing  for  de- 
livery by  November  next,  for  the  reason  that  our  plant  is  a  very 
light  construction  and  that  our  looms  are  light,  adapted  to  make 
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the  finer-count  yarns,  and  whenever  we  make  anything  coarse  like 
the  f "  webbing  we  have  to  make  special  provision  for  obtaining  the 
yarns." 

The  hope  was  expressed  that  chiimant  company  might  be  given 
"  a  chance  at  something  where  there  would  be  a  little  more  time 
*  *  *  say,  beginning  November  and  running  for  the  few  months 
thereafter."  On  May  21,  1918,  the  equipment  section,  Ordnance  De- 
partment, replied  to  the  above  letter,  stating  that  "this  division 
would  consider  negotiating  for  your  entire  production  of  this  ma- 
terial for  the  balance  of  this  year  if  you  are  willing  to  enter  a  pro- 
posal on  that  basis  ♦  ♦  ♦^  but  it  is  assumed  that  you  would 
enter  a  proposal  for  delivery  at  the  rate  of  65,000  yards  monthly." 
On  May  24,  1918,  claimant  company  sent  a  telegram  to  Maj.  H. 
Lehman,  office  of  Chief  of  Ordnance,  stating:  "We  can  furnish 
^50,000  yards  of  five-eighths-inch  w^ebbing,  as  now  making,  between 
September  15  and  December  31,  at  7i  cents  per  yard.  Kindly  wire 
<lecision  as  soon  as  possible."  On  the  same  date  the  addressee  re- 
plied by  letter : 

"  *  *  *  it  is  anticipated  that  you  will  be  awarded  a  contract  for 
^50,000  yds.  f "  1  oz.  O.  D.  webbing  at  7i  c.  per  yd.,  for  delivery  be- 
tween September  15th  and  December  31st.  Formal  order  is  now  in 
state  of  preparation  and  will  be  forwarded  as  soon  as  the  necessary 
approval  has  been  secured." 

On  May  27,  1918,  claimant  cmpany  wrote  Maj.  Lehman: 

"  We  have  yours  of  the  24th  stating  that  you  expect  to  send  formal 
order  for  the  webbing  as  per  our  proposal,  and  we  will  therefore 
prepare  to  get  this  under  way  promptly.^' 

In  addition  to  the  above,  there  is  evidence  of  a  long-distance  tele- 
phone communication  on  or  about  May  24,  1918,  from  Carleton 
Eichmond,  then  a  lieutenant  in  the  equipment  section,  Ordnance  De- 
partment, to  Alfred  M.  Ziegler,  representing  claimant  company,  the 
substance  of  which,  the  latter  contends,  was  an  acceptance  of  its  oflfer 
by  telegram  from  it  of  the  same  date.  Mr.  Ziegler  testified  further 
that  Mr.  Richmond  "  told  us  to  secure  the  yarn  and  that  the  order 
would  come  along  *  *  *  in  due  course..  That  was  over  the  tele- 
phone." 

Acting  upon  the  above  negotiations,  and  immediately  upon  receipt 
of  the  letter  of  May  24,  1918  (probably  26th  or  27th  following), 
claimant  company  placed  an  order  for  12,392  pounds  of  yam,  invoices 
covering  which  are  of  record.  This  is  as  far  as  claimant  company 
went  in  the  performance  of  the  alleged  contract.  There  were  no  pro- 
duction or  deliveries  made  thereunder.  It  is  shown,  finding  3  (a), 
that  claimant's  first  contract  was  not  completed  until  July  19,  1918, 
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and  that  it  was  working  and  making  deliveries  on  its  second  contract, 
finding  3  (&),  until  as  late  as  February,  1919. 

5.  Claimant  company  contends  that  it  was  put  to  great  expense  in 
making  changes  in  its  machinery,  principally  looms,  in  order  to  pro- 
duce an  article  tp  meet  the  demands  of  the  Government  inspector 
stationed  at  its  plants,  who  insisted  upon  an  article  different  from 
that  specified  in  the  contracts.  Claimant  endeavored  to  cooperate 
with  the  inspector  in  every  way  possible,  and  it  was  with  this  end  in 
view  that  it  undertook  these  changes  in  its  shop,  instead  of  insisting 
that  it  was  complying  with  the  terms  of  the  contracts.  The  testi- 
mony of  the  claimant,  however,  shows  that  of  the  more  than  half 
million  yards  of  material  furnished  under  all  the  contracts  the  per- 
centage of  rejection  was  so  small  as  to  be  "  not  worth  mentioning." 
The  changes  which  resulted  in  the  alleged  losses,  the  testimony  shows, 
were  made  "in  June,  July,  August,  and  September  ♦  ♦  *  and 
then  the  final  changes  in  October,"  and  again  the  looms  were  changed 
"  in  the  summer  *  *  *  in  the  eax'ly  summer."  Therefore,  it  will 
be  seen  that  at  least  some  of  these  changes  were  made  during  the 
performance  of  the  first  contract  and  the  remainder  while  working 
under  the  second  contract. 

DECISION. 

6.  The  negotiations  above  referred  to  and  in  part  quoted  consti- 
tute an  agreement  such  as  contemplated  by  the  act  of  March  2,  1919, 
and  the  contractor  is  entitled  to  be  reimbursed  for  such  losses  as  it 
may  have  reasonably  sustained  by  reason  of  its  purchase  of  materials 
with  which  to  enter  into  the  performance  of  the  contract.  It  is  not, 
however,  entitled  to  compensation  for  expenses  incurred  and  losses 
sustained  by  reason  of  changes  made  in  its  plant  or  machinery  to 
meet  the  demands  of  the  Government  inspectors  while  in  the  per- 
formance of  other  similar  contracts.  There  could  be  no  reason  or 
excuse  for  charging  any  part  of  such  expenses  and  losses  against  a 
contract,  the  performance  of  which  the  contractor  had  never  begun 
upon,  when  such  changes  were  made  to  comply  with  requirements  of 
Government  inspector  relating  to  other  similar  contracts  undergoing 
performance  at  the  time. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,. 
Storage  and  Traffic  Division. 

Col.  Delafield  and  Capt.  Morgan  concurring. 
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April  17,  1920. 
Case  No.  504. 

In  re  CLAIM  OF  SHERMAN  M.  FAIRCHILD. 

1.  dTTANTUM   MEBXriT. — ^Where   olaimant   in   an   attempt   to   develop   oertain 

camera  devices  for  the  Government  prepares  plans  and  specifications  for 
laid  devices  and  delivers  same  to  the  Government,  at  the  request  of  a 
duly  authorized  agent  thereof,  and  thereafter  the  plans  and  specifloa- 
tions  are  used  in  Government  work,  there  is  an  implied  agreement  on  the 
part  of  the  Government  within  the  meaning  of  the  act  of  March  2,  1919, 
to  reimburse  claimant  for  the  reasonable  value  thereof. 

2.  EXPERIMEHTAL  COSTS. — ^Where  negotiations  between  an  inventor  and  the 

Government  relative  to  camera  devices  do  not  culminate  in  an  agreement 
obligating  the  Government  to  reimburse  claimant  for  expense  in  conneo- 
tion  with  the  development  of  such  devices  claimant  is  not  entitled  to 
recover  expense  so  incurred. 
8.  CLAIM  AND  DECISION.— Claim  for  $29,953.29  under  the  act  of  March  2,  1919, 
for  development  expenses  in  connection  with  camera  devices.  Held,  no 
agreement  within  the  meaning  of  said  act. 

Mr.  Bayne  writing  the  opinion  of  the  Board. 

This  is  a  claim,  class  B,  for  $29,953.29,  as  amended,  for  disburse- 
ments and  services  in  developing  devices  for  an  aerial  camera  under 
an  alleged  verbal  agreement  with  the  Photographic  Branch  of  the 
Bureau  of  Aircraft  Production,  made  on  or  about  August  1, 1918. 

There  has  been  a  hearing  on  this  claim. 

This  Board  finds  and  decides  as  follows : 

FINDINGS    OF    FACT. 

1.  On  or  about  July  31,  1918,  claimant  came  to  Washington  and 
had  an  interview  with  Capt.  Theodore  Williams,  who  was  at  that 
time  assistant  to  Lieut.  Col.  John  S.  Sullivan,  Chief  of  the  Photo- 
graphic Branch  or  Department  of  Military  Aeronautics  of  the 
IJureau  of  Aircraft  Production,  in  relation  to  certain  inventions  of 
the  claimant  for  aerial  cameras,  the  "  in-between-the-lens  "  shutter, 
the  enlarging  camera,  the  film-spacing  device,  the  plate  pack,  and 
the  focal-plane  shutter.  Capt.  Williams  was  about  to  take  the  train 
to  New  York  and  he  and  claimant  agreed  to  take  the  same  train 
and  discuss  these  matters  further  on  the  train. 

2.  On  the  train  claimant  exhibited  to  Capt.  Williams  rough 
sketches  showing  his  inventions  and  said  to  Williams  that  he  thought 
the  "  in-betwecn-the-lens  "  shutter  would  be  the  most  valuable  addi- 
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tion  to  the  cameras  that  the  Government  had.  After  inspection, 
Williams  stated  that  this  invention  was  one  of  the  most  important 
the  Government  then  had  on  hand ;  that  it  would  overcome  all  of  the 
difficulties  that  were  common  to  the  focal  plane  which  was  then  in 
use.  Williams  showed  claimant  tables  and  all  of  the  Government 
papers  which  had  been  completed  up  to  that  time  relating  to  aerial 
cameras,  and  explained  them  in  detail.  Claimant  met  Williams  the 
next  morning  and  they  went  into  more  details  about  the  improve- 
ments proposed  by  claimant.  Claimant  asked  Williams  "just  what 
the  Government  would  want  him  to  do  with  the  invention  and  just 
how  the  matter  should  be  approached,"  to  which  Williams  replied 
that  the  best  thing  for  claimant  to  do  was  "  to  go  right  ahead  and 
get  this  thing  out  as  quickly  as  possible ;  to  develop  the  ^  in-between- 
t he-lens '  shutter  with  the  various  requirements,  such  as  speed, 
efficiency,  and  method  of  operation,  and  to  design  the  shutter." 

3.  Claimant  asked  Williams  what  should  be  done  about  the  ex- 
perimental or  development  work.  Williams  told  him  to  obtain 
facilities  to  carry  that  out  and  proceed  at  once  with  the  work  of 
constructing  the  first  model.  Claimant  suggested  the  factory  of  the 
International  Time  Recording  Co.,  at  Endicott,  which  Williams  ap- 
proved. Williams  told  him  to  go  there  and  see  what  he  could  do 
toward  obtaining  facilities  for  this  work ;  also  to  have  the  drawings 
made  of  the  shutter  and  one  of  the  shutters  built  and  bring  it  down 
to  Washington,  and  keep  him  advised  as  to  how  the  work  was  getting 
on ;  also  to  go  ahead  with  his  other  ideas  of  an  interval  mechanism, 
which  would  enable  the  camera  to  automatically  take  pictures  at  any 
predetermined  interval,  so  that  the  operation  of  the  camera  would 
be  entirely  automatic;  also  to  submit  some  drawings  of  claimant's 
enlarging  camera  and  to  consult  with  him  about  it  at  a  later  time. 
Claimant  also  showed  Williams  drawings  of  a  plate  mechanism 
which  would  take  12  plates  that  was  compact  and  easily  constructed. 
But  Williams  stated  that  the  "  in-between-the-lens  "  shutter  was  the 
most  important  and  the  one  which  claimant  should  start  on  at  the 
earliest  possible  moment.  Williams,  however,  had  no  authority  to 
recommend  or  authorize  expenditures  for  experimental  work. 

4.  Subsequently,  under  date  of  August  1,  1918,  Williams  wrote  a 
letter  to  claimant,  of  which  the  following  is  a  copy : 

"  Subject :  Between-the-lens  shutter. 

''  1.  It  is  needless  to  go  into  detail  relative  to  the  automatic  shutter 
on  which  we  had  an  interview  while  you  were  at  this  office.  You 
are  to  be  informed  that  your  idea  and  scheme  is  very  clever,  and  if 
the  highest  type  of  efficiency  is  attached  by  this  method  a  shutter  of 
this  nature  would  be  of  great  assistance  to  the  work  in  aerial  pho- 
tography. 

"2.  li  models  could  be  submitted  of  this  shutter,  you  would  aid 
the  Government  to  a  great  extent.    It  is  recommended  that  you  ex- 
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periment  along  these  lines  and  make  up  a  few  models,  so  that  they 
may  be  tested  to  see  what  efficiency  they  will  give. 

"  3.  Aerial  photography  is  playing  one  of  the  most  important 
parts  in  this  war,  and  to  produce  a  shutter  that  would  give  the  high  - 
est  degree  of  efficiency  would  be  doing  a  great  patriotic  service  to  the 
Government.  If  a  '  Between-the-lens  shutter '  could  be  invented  that 
will  give  the  best  results,  it  would  eliminate  a  lot  of  difficulties  that 
we  are  now  encountering  with  other  shutters. 

"  4.  During  your  interview  you  mentioned  many  other  experiments 
and  pieces  of  apparatus  which  might  be  used  by  this  department.  I 
would  advise  you  to  get  in  touch  with  Capt.  Proctor,  of  the  Science 
and  Research  Division,  and  inform  him  what  you  are  doing,  as  ho 
takes  care  of  most  of  our  development  work. 

"  6.  It  is  trusted  that  you  will  proceed  with  experiments  on  this 
shutter  and  keep  us  informed  from  time  to  time  as  to  your  progress. 
We  assure  you  that  such  spirit  and  ideas  put  into  effect  will  be  of 
great  assistance  in  beating  the  Hun. 

"By  direction  of  Maj.  Gen.  Kenly." 

5.  Claimant  immediately  made  arrangements  with  the  Interna- 
tional Time  Recording  Co.,  at  Endicott,  N.  Y.,  and  obtained  facili- 
ties for  developing  the  work  outlines,  especially  the  "  in-between-the- 
lens  "  shutter. 

6.  Claimant  told  Williams  that  the  work  at  the  International  Time 
Recording  Co.'s  factory  could  be  obtained  cheaper  than  the  work  at 
other  shops  in  New  York  and  would  be  of  a  much  higher  quality. 
But  nothing  was  said  between  claimant  and  Williams  as  to  who  was 
ultimately  to  pay  for  this  work,  nor  was  anything  said  as  to  how 
claimant  was  going  to  be  paid. 

7.  As  suggested  by  Williams,  claimant  promptly  proceeded  to  per- 
fect the  "  in-between-the-lens "  shutter  and  the  other  designs,  and 
spent  time  and  money  in  so  doing. 

8.  Pursuant  to  the  advice  of  Williams,  in  his  letter  of  August  1, 
above  quoted,  claimant  had  a  conference,  about  August  27, 1918,  with 
Capt.  Charles  A.  Proctor,  who  was  then  acting  officer  in  charge  of 
the  Photographic  Development  Branch  of  the  Ordnance  and  Instru- 
ment Department,  Aircraft  Production,  in  the  absence  of  Capt.  Her- 
bert E.  Ives,  on  a  trip  overseas.  This  department  had  charge  of 
carrying  out  or  authorizing  experimental  and  development  work 
done  on  materials  or  apparatus  for  aerial  photography.  It  was  the 
duty  of  Proctor,  as  officer  in  charge,  to  supervise  everything  of  that 
kind  and  any  work  to  be  done,  as  well  as  appropriations  to  be  made, 
had  to  be  authenticated  by  his  signature. 

9.  Proctor's  recommendations  went  to  Lieut.  Col.  Sullivan,  who 
determined  whether  the  work  or  material  should  be  ordered. 

10.  In  his  conference  with  claimant,  of  August  27,  1918,  Proctor 
examined  the  designs  of  claimant  in  detail  and  advised  him  that  the 
enlarging  camera  and  the  plate  pack,  if  developed,  would  probably 
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be  of  no  interest  to  the  Government ;  that  if  he  could  develop  an  "  in- 
between-the-lens  "  shutter,  with  the  required  speed  and  efficiency,  the 
department  would  recommend  it  for  adoption  if  it  seemed  to  be  bet- 
ter than  anything  they  had  available. 

11.  Proctor  further  told  claimant  that  he  did  not  feel  justified  in 
authorizing  the  assumption  of  expense  for  the  work  at  that  time,  as 
he  did  not  see  a  sufficient  probability  in  it;  but  that  if  claimant  de- 
sired to  go  ahead  on  the  work  at  his  own  expense,  Proctor's  depart- 
ment would  be  very  glad  to  have  him  do  so  and  would  give  him  any 
help  that  was  in  their  power  to  give  him. 

12.  On  this  basis  Proctor  advised  him  to  call  on  Capt.  A.  K.  Chap- 
man, in  charge  of  the  research  laboratory  development  branch  of  the 
department  at  the  Eastman  Kodak  Works  in  Rochester.  Claimant 
called  on  Chapman  and  received  from  him  sundry  suggestions. 
Chapman  sent  him  on  December  26,  1918,  a  camera  and  divers  parts 
belonging  to  the  Government  to  help  along  claimant's  development 
work. 

13.  Previous  to  his  interview  of  August  '27,  1918,  claimant  had 
written  to  Chapman  a  letter  dated  August  9, 1918,  as  to  the  enlarging 
camera,  to  which  Chapman,  signing  for  the  Rochester  development 
branch,  had  replied  August  16,  1918,  making  sundry  suggestions  and 
closing  as  follows: 

"  2.  We  shall  be  very  glad  to  examine  the  drawings  of  your  enlarg- 
ing camera.  It  is  advised  that  no  actual  work  be  aone  upon  its  con- 
struction until  drawings  have  been  submitted. 

"  3.  The  drawings  should  be  sent  to  the  Photographic  Development 
Branch,  Ordnance  and  Instrument  Department,  Bureau  of  Aircraft 
Production,  4th  St.  and  Missouri  Avenue  Northwest,  Washington, 
D.  C." 

14.  Claimant  completed  his  plans  and  specifications  for  the  film- 
spacing  device  and  delivered  the  same  about  October  20,  1918,  to 
Chapman,  who  used  them  in  Government  work.  Claimant  also  de- 
livered about  the  same  time  his  drawings  for  the  focal-plane  shutter 
to  Chapman,  who  used  them  also  in  Government  work.  Neither 
Chapman  nor  anyone  else  returned  these  devices  to  claimant  or  noti- 
fied claimant  that  either  was  not  accepted  by  the  Government,  except 
that  Chapman  took  photostatic  copies  of  claimant's  drawings  for  the 
focal-plane  shutter  and  returned  the  original  drawings  therefor  to 
claimant. 

15.  Claimant  completed  and  installed  in  the  Government  camera 
sent  him  his  invention  for  the  "  in-between  the  lens  "  shutter,  and  on 
or  about  September  1,  1919,  brought  the  camera  with  the  invention 
installed  to  Washington  at  the  request  of  Maj.  Steichan,  who  was 
then  acting  officer  in  charge,  in  the  absence  of  Lieut.  Col.  Sullivan. 
It  was  exhibited  to  Maj   Steichan,  who  directed  it  to  be  taken  to  the 
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Bureau  of  Standards,  where  tests  were  made,  and  afterwards  to 
Langley  field,  where  other  tests  were  made  with  an  airplane. 

16.  All  the  tests  were  satisfactory.  The  camera  with  the  device 
was  left  in  the  Government  possession  about  a  week  and  was  then 
directed  by  Maj.  Steichan  to  be  delivered  back  to  claimant,  saying: 

"  The  camera  is  not  a  radical  enough  departure  from  what  we  have 
got.  There  is  going  to  be  some  question  of  the  payment  of  this 
camera,  and  Mr.  Fairchild  must  take  it  back  with  him." 

It  was  accordingly  handed  back  to  claimant,  who  produced  it  at 
the  trial. 

17.  On  April  2,  1919,  claimant  called  on  Lieut.  Col.  Sullivan, 
stated  he  had  paid  for  the  work,  and  wished  to  know  how  he  should 
receive  his  compensation.  Sullivan  replied  he  knew  of  the  work  and 
thought  some  way  should  be  devised  for  paying  claimant,  but  be- 
yond suggesting  proceedings  under  the  Dent  Act,  which  he  thought 
provided  for  claimants  who  had  no  contracts,  Sullivan  reached  no 
definite  conclusion  and  made  no  agreement.  Sullivan  knew  of  no 
conversation  of  claimant  with  Williams  nor  what  arrangement  had 
been  made  by  the  Development  Section.  The  "  in-between-the-lens  " 
invention  had  not  then,  April,  1919,  been  completed,  and  the  practice 
was  for  the  division  not  to  purchase  anything  until  it  had  been  com- 
pleted and  tested. 

18.  Williams,  though  present  at  the  hearing,  was  not  called  as  a 
witness  by  claimant  nor  by  the  Government. 

DECISION. 

1.  Claimant,  having  completed  and  delivered,  about  October  20, 
1918,  the  plans  and  specifications  of  the  device  invented  by  him, 
known  as  the  "  film-spacing  "  device  and  the  drawings  of  the  "  focal- 
plane  "  shutter  device,  also  invented  by  him,  to  Capt.  Chapman,  act- 
ing for  the  Government,  who  accepted  and  used  the  former  and  pho- 
tostatic copies  of  the  latter  in  Government  work,  an  agreement  is 
thereby  implied  by  the  Government  to  pay  claimant  the  reasonable 
value  of  said  devices  in  the  absence  of  any  evidence  showing  return 
of  said  documents  so  used  to  claimant  or  notice  that  the  Government 
would  not  keep  them. 

2.  There  is  no  evidence  of  any  agreement  between  Capt.  Williams 
and  claimant  whereby  Williams,  acting  for  the  Government,  agreed 
to  pay  claimant  for  his  services  and  expenses  in  designing  and  mak- 
ing a  model  of  an  "in-between-the-lens"  shutter,  nor  is  there  any 
evidence  of  Williams's  authority  to  make  such  an  agreement. 

3.  There  is  no  evidence  of  any  agreement  between  claimant  and 
Capt.  Proctor,  of  the  Science  and  Research  Section,  in  August,  1918, 
or  at  any  other  time,  whereby  the  Government  agreed  to  pay  claimant 
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for  his  services  and  expenses  in  developing  the  "  in-between-the-lens  " 
shutter  invention. 

4.  The  Government  did  not  accept  and  is  not  obligated  to  pay  for 
said  invention  of  the  "  in-between-the-lens ''  shutter. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claime 
Board,  Air  Service,  for  action  in  the  manner  provided  in  subdivision 
C,  section  6,  Supply  Circular  No.  17,  Purchase,  Storage,  and  Traffic 
Division. 

Col.  Delafield  and  Maj.  Hill  concurring. 
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April  26,  1920. 
Case  No.  1679. 

In  re  CLAIM  OF  SEABOARD  CHEMICAL  CO. 

1.  JURISDICTION— ACT  OF  MARCH  2,  1919.— Where  a  claim  is  not  presented 

prior  to  June  30,  1919,  this  Board  can  grant  no  relief  under  the  act  of 
March  2,  1919. 

2.  JTJRISDICTIOH  TO   AMEHD   aUASI   COHTRACTS.— A   quasi  contract  is   not 

capable  of  amendment,  and  therefore  it  is  not  within  the  power  of  the 
Secretary  of  War,  or  this  Board,  to  authorize  a  settlement  contract  in 
order  to  compensate  claimant  for  its  loss  in  the  performance  of  such  a 
contract. 
S.  GENERAL  ORDERS,  No.  103.— Under  the  provisions  of  G.  0.  103  it  is  the 
duty  of  this  Board  to  advise  the  Secretary  of  War  as  to  his  rights  and 
obligations  where  property  is  taken  under  the  national  defense  act  and 
to  suggest  what  steps  should  be  taken  for  the  enforcement  of  his  rights 
or  the  discharge  of  his  obligations  in  those  cases  not  handled  under  that 
act  by  the  War  Department  Board  of  Appraisers. 

4.  JURISDICTION  UNDER  ACT  OF  JUNE  8,   1916.— The  fact  that  this  Board 

may  grant  relief  under  the  act  of  March  2,  1919,  where  the  contract  falls 
within  the  limitations  of  that  act  in  cases  involving  compulsory  orders 
under  the  national  defense  act  of  June  3,  1916,  issued  prior  to  November 
12,  1918,  where  the  claim  is  presented  prior  to  June  30,  1919,  does  not 
exclude  this  Board  from  granting  relief  to  claimant  without  resorting  to 
the  act  of  March  2,  1919,  in  cases  where  the  claim  was  not  presented  as 
required  within  the  time  limit  of  said  act  and  from  giving  relief  under 
the  act  of  June  3,  1916. 

5.  FIFTH  AMENDMENT  TO  CONSTITUTION  OF  THE  UNITED  STATES— COM- 

PULSORY ORDERS— TAKING  COMPENSATION.— Where  a  compulsory 
order  under  section  120  of  the  act  of  June  8,  1916»  requires  a  manufac- 
turer to  manufacture  wood  alcohol,  and  as  a  direct  result  of  such  order 
he  suffers  a  loss,  there  is  a  taking  within  the  fifth  amendment  to  the 
Constitution  of  the  United  States  for  which  compensation  must  be  made. 

6.  DUTY  OF  SECRETARY  OF  WAR  UNDER  ACT   OF  JUNE  3,   1916.— Where 

the  President  of  the  United  States  under  the  act  of  June  3,  1913,  issues 
compulsory  orders  for  War  Department  purposes  through  the  Secretary  of 
War,  which  are  complied  with,  the  duty  \b  imposed  on  the  Secretary  of 
War  to  make  fair  and  Just  compensation  for  the  property  so  taken. 

7.  CONSTRUCTION  OF  THE  ACT  OF  JUNE  8,  1916.— Where  it  is  provided  in  the 

act  of  June  3,  1916,  that  fair  and  just  compensation  shall  be  made  for 
private  property  tcXen  under  the  act  no  narrow  construction  will  be 
given  to  those  words  which  describe  the  property  for  which  compensation 
is  to  be  made,  because  the  general  intent  of  Congress  to  make  compensa- 
tion for  all  property  taken  under  the  act  is  clear,  and  any  construction 
which  does  not  give  the  words  such  a  meaning  would  construe  the  act  as 
unconstitutional. 
752 
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^  DEFECT  SITPPLIEI). — Where  an  act  provides  for  the  taking  of  private  prop- 
erty, and  where,  through  the  omission  to  provide  for  the  making  of 
compensation,  or  where,  through  the  use  of  inapt  words,  the  provision 
for  compensation  appears  not  to  he  as  broad  as  that  authorizing  the  taking, 
the  defect  will  be  supplied. 

9.  CLAIM  AHD  DECISION.—Claim  for  $9,659.65  under  G.  0.  103  for  loss  in  the 
operation  of  plant  for  the  manufacture  of  wood  alcohol.  Held,  claimant 
entitled  to  an  adjustment. 

Mr.  Henry  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  was  made  under  the  act  of  March  2,  1919,  but  should 
have  been  brought  under  G.  O.  103,  War  Department,  November  6, 
1918.  The  amount  of  the  claim  is  $9,659.65  by  reason  of  an  agreement 
alleged  to  have  been  entered  into  between  claimant  and  the  United 
States. 

2.  The  claim,  as  filed,  is  irregular  in  form,  and  consists  of  an  af- 
fidavit from  the  claimant  asserting  certain  losses  by  reason  of  com- 
pliance with  Government  compulsory  order  under  date  of  December 
^4,  1917.  The  letter  transmitting  the  claim  to  this  Board  bears  date 
of  July  1,  1919.  Claimant's  affidavit  setting  forth  the  items  of  its 
claim  is  dated  July  11, 1919,  and  the  record  of  this  Board  shows  that 
the  papers  were  not  received  until  July  14,  1919.  It  appears  from 
the  investigation  of  this  claim  that  a  form  letter  under  date  of  April 
22, 1919,  was  forwarded  to  all  chemical  producers  affected  by  the  com- 
pulsory order  in  question,  by  the  Board  of  Contract  Adjustment,  re- 
questing certain  information  as  to  wood  alcohol,  acetone,  and  ketone, 
which  the  claimant  may  have  had  on  hand  as  of  the  date  of  the  can- 
cellation of  compulsory  order  No.  326  B/C.  No  response  was  re- 
<;eived  to  this  communication,  and  on  May  17,  1919,  a  duplicate  letter 
was  sent  to  it.  No  acknowledgment  was  received  to  this  letter  until 
July  14, 1919,  the  date  upon  which  the  claimant  filed  its  present  claim. 

3.  The  claim  is  itemized  as  follows: 

<a)  Loss  in  operation  of  plant  (Exhibit  A) $568.89 

<6)  Depreciation  charges  of  plant  for  nwnth  of  January,  1918  (Ex- 
hibit B) - 1, 341. 46 

(c)  Loss  from  interference  with  business  of  company 7, 749. 31 

Total 9,  659. 65 

Said  losses  are  alleged  to  have  been  sustained  by  reason  of  com- 
pulsory order  of  December  24,  1917. 

4.  A  letter  from  the  claimant  company  under  date  of  March  20, 
1920,  and  in  response  to  an  inquiry  from  this  Board  as  to  whether  or 
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not  the  claimant  had  presented  this  claim  to  any  other  board  or  bu- 
reau of  the  War  Department,  furnishes  the  following  information  : 

"  This  claim  has  never  been  presented  to  any  other  hoard  or  bureau 
of  the  War  Department  or  any  other  department  of  the  U,  S.  Govern- 
?nent.    It  is  the  only  claim  ever  placed  in  any  way  by  this  company.'^ 

DECISION. 

1.  No  relief  can  be  granted  in  this  case  under  the  act  of  March  2^ 
1919,  because  the  claim  was  not  presented  before  June  30, 1919,  as  re- 
quired, by  the  act. 

2.  The  claim  is  based  upon  a  compulsory  order  issued  under  sec- 
tion 120  of  the  national  defense  act  of  June  3, 1916,  and  is  predicated 
on  a  quasi  contractual  obligation  to  make  reimbursement  for  loss 
caused  by  the  issue  of  the  order.  By  its  nature,  a  quasi  contract  is  not 
capable  of  amendment.  Therefore  it  is  not  within  the  power  of  the 
Secretary  of  War,  and  a  fortiori  of  this  Board,  to  authorize  a  settle- 
ment contract  to  be  entered  into  to  compensate  claimant  for  its  loss. 

3.  But  section  120  of  the  national  defense  act  of  June  3,  1916,  pro- 
vides : 

"The  compensation  to  be  paid  to  any  individual,  firm,  company, 
association,  corporation,  or  organized  "manufacturing  industry  for 
its  products  or  material  or  as  rental  for  use  of  any  manufacturing 
plant  while  used  by  the  United  States  shall  be  fair  and  just." 

The  act  shows  an  unmistakable  intention  that  the  Government 
should  make  compensation  for  the  property  taken. 

4.  It  is  the  duty  of  the  President  of  the  United  States  under  the  act 
to  make  compensation.  This  duty  he  delegated  to  the  Secretar}'  of 
War  for  property  taken  by  the  War  Department.  The  Secretary  of 
War  appointed  the  Board  of  Appraisers  to  fix  the  prices  of  articles 
taken  and  to  make  awards,  and  such  awards  are  paid  by  the  dis- 
bursing officers  of  the  War  Department. 

5.  It  happened,  however,  that  a  class  of  cases  arose  which  the 
Board  of  Appraisers  felt  that  it  should  not  handle.  A  large  number 
of  compulsory  orders  were  issued  requiring  manufacturers  to  manu- 
facture toluol,  acetate  of  lime,  and  other  chemicals.  The  Board  of 
Appraisers  fixed  the  price  to  be  paid  for  the  finished  product,  and 
the  manufacturers  were  paid.  But  at  the  time  the  compulsorj'  orders 
were  canceled  the  factories  had  materials  in  process  which  the  Gov- 
ernment did  not  want.  There  was  no  question  but  what  compensation 
should  be  made  for  the  loss  on  such  materials,  and  the  only  question 
was  as  to  the  best  way  to  handle  the  situation.  By  a  memorandum 
dated  April  17, 1919,  from  the  War  Department  Claims  Board  to  the 
chairman  of  this  Board,  this  Board  was  directed  to  take  jurisdiction 
of  the  toluol,  acetate  of  lime,  and  similar  cases,  in  order  that  complete 
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relief  might  be  given.  This  memorandum  was  the  result  of  a  confer- 
ence between  Lieut.  Col.  Christopher  B.  Garnett,  at  that  time  the 
chairman  of  this  Board  and  the  chairman  of  the  War  Department 
Board  of  Appraisers,  and  Col.  Herbert  H.  Lehman,  Assistant  Direc- 
tor of  Purchase,  Storage,  and  Traffic,  and  a  member  of  the  War  De- 
partment Claims  Board.  The  latter  board,  by  authority  of  the  Sec- 
retary of  War,  has  the  function  of  determining  in  any  doubtful  case 
coming  under  the  act  of  March  2,  1919,  what  board  or  agency  of  the 
War  Department  should  take  jurisdiction. 

6.  In  the  toluol  and  acetate  of  lime  cases,  this  Board,  although 
recognizing  the  nature  of  the  obligation  to  be  quasi  contractual, 
gave  relief  under  the  act  of  March  2,  1919.  (See  the  decisions  of 
this  Board  in  the  case  of  Pittsburgh  By-Product  Co.,  p.  767,  Vol.  I, 
and  the  Acetate  of  Lime  cases,  p.  189,  Vol.  I.)  The  decision  of  the 
Board  amounts  to  a  holding  that  the  act  of  March  2,  1919,  in  au- 
thorizing the  Secretary  of  War  to  adjust  "  any  agreement,  express 
or  implied,"  *  *  *  when  "such  agreement  has  not  been  exe- 
cuted in  the  manner  prescribed  by  law"  includes  quasi  contracts. 
Obviously,  a  quasi  contractual  agreement  has  not  been  "  executed  ' 

7.  A  holding  that  relief  may  be  granted  under  the  act  of  March  2, 
1919,  where  the  contract  falls  within  the  time  limitations  of  that 
act.  the  compulsory  order  being  issued  before  November  12,  1918, 
and  the  claim  being  presented  before  June  30,  1918,  does  not  exclude 
relief  from  being  given  without  resorting  to  that  act,  where,  as  in 
the  case  before  us,  it  can  not  be  brought  under  the  act  because  the 
claim  was  not  presented  in  time.  Relief  may  be  granted  under  the 
national-defense  act  of  June  3, 1916. 

8.  G.  0. 103  of  the  War  Department  of  November  6, 1918,  provides : 

"5.  It  shall  be  the  duty  of  the  Board  to  hear  and  determine  all 
claims,  doubts,  or  disputes,  including  all  questions  of  performance 
or  nonperformance,  which  may  arise  under  any  contract  made  by  the 
War  Department." 

It  is  believed  that  it  is  the  duty  of  this  Board,  under  such  provi- 
sion, to  advise  the  Secretary  of  War  what  are  his  rights  and  obli- 
gations where  'property  is  taken  under  the  national-defense  act  and 
as  his  agent  to  direct  what  steps  should  be  taken  for  the  enforcement 
of  his  rights  or  the  discharge  of  his  obligations,  whenever,  as  in 
the  case  before  us,  the  matter  is  not  handled  by  the  War  Depart- 
ment Board  of  Appraisers. 

9.  The  right  to  compensation  for  a  taking  of  private  property  can 
not  be  limited  by  the  remedy  afforded  by  such  awards  as  may  have 
been  made  by  the  Board  of  Appraisers  under  the  act  of  June  3, 
1916,  or  may  be  made  by  the  Board  of  Contract  Adjustment  under 
the  act  of  March  2,  1919.  Where  a  taking  can  not  be  compensated 
for  in  either  of  the  above  ways,  it  must  be  done  in  some  other  way. 
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10.  It  may  be  questioned  whether  there  was  a  "taking"  in  this 
case,  where  the  United  States  did  not  want  and  did  riot  take  title 
or  possession  of  the  materials.  It  is  said  in  15  Cyc.  653,  citing 
Trenton  Water  Power  Co.^  36  N.  J.  L.  335,  and  other  cases: 

"The  entire  or  partial  destruction  of  pivate  property  for  public 
use  is  an  appropriation  of  it  within  the  meaning  of  the  Constitution." 

On  the  same  page  of  Cyc,  citing  Foster  v.  Scott^  136  N.  J.  577,  it 
is  said  : 

"Any  destruction,  restriction,  or  interruption  of  the  common  and 
necessary  use  and  enjoyment  of  property,  in  a  lawful  manner,  may 
constitute  a  taking." 

11.  That,  it  is  believed,  gives  an  accurate  statement  of  what  con- 
stitutes a  "taking"  within  the  meaning  of  the  fifth  amendment  to 
the  Constitution  of  the  United  States.  It  does  not,  of  course,  define 
v/hat  takings  entitle  the  owner  to  compensation.  There  are  two,  and 
only  two,  powers  under  which  our  Federal  Government  may  take 
I»rivate  property  without  compensation,  and  they  are  the  police 
power  and  the  power  to  tax.  The  power  under  which  the  Govern- 
ment takes  private  property  with  the  duty  to  make  compensation  is 
called  "eminent  domain."  Taking  under  the  national-defense  act 
comes  within  its  definition.  In  Jones  v.  Walker^  13  Fed  Cas.  7507, 
it  is  said : 

"  The  right  belonging  to  society  or  to  the  sovereign  of  disposing, 
in  cases  of  necessity  and  for  the  public  safety^  of  all  the  wealth  con- 
tiiined  in  the  state  is  called  '  eminent  domain.' " 

Dillon,  Municipal  Corporations,  fourth  edition,  section  684,  de- 
fines eminent  domain  as — 

"  The  right  of  every  (xovernment  to  appropriate,  otherwise  than  by 
taxation  and  its  police  authority,  private  property  for  public  use." 

12.  It  may  be  suggested  that  the  words  of  section  120  of  the  na- 
tional defense  act  quoted  in  paragraph  3  above  are  not  broad  enough 
to  include  the  making  of  compensation  for  products  or  materials  in 
process.  The  words  might  be  construed  to  provide  compensation 
only  for  products  or  materials  which  have  actually  been  delivered, 
accepted,  or  used  by  the  United  States.  But  is  that  a  proper  con- 
struction? The  act  provides  that  the  compensation  "shall  be  fair 
and  just."  When  a  compulsory  order  requires  a  factory  to  manufac- 
ture a  certain  product,  would  it  be  fair  and  just  to  compensate  it 
only  by  a  fair  price  for  the  finished  product  and  to  allow  it  to  pocket 
its  own  loss  on  unfinished  products  which  it  was  required  to  make 
under  heavy  penalties?  To  go  a  little  further,  let  us  suppose  the 
manufacturer  has  been  compelled  to  rearrange  his  factory,  to  get 
together  an  organization  at  great  expense  and  to  acquire  raw  mate- 
rials, but  is  stopped  before  he  is  able  to  turn  out  any  finished  product. 
Would  it  be  fair  and  just  compensation  to  give  him  nothing  for  the 
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loss  suffered,  which  may  run  into  many  thousands  of  dollars?  It 
can  not  be  presumed  that  Congress  intended  any  such  result.  The 
general  intent  of  the  act  is  clear.  Congress  intended  to  have  fair  and 
just  compensation  made  for  the  property  taken  or  for  losses  result- 
ing directly  from  the  issue  of  compulsory  orders  under  the  act.  The 
words  of  the  act  must  be  construed  in  the  light  of  their  general  in- 
tent. In  that  light  no  narrow  construction  should  be  adopted.  It  is 
believed,  therefore,  that  the  act  is  properly  construed  to  allow  com- 
pensation to  be  made  in  such  a  case  as  that  before  us. 

13.  This  view  is  also  greatly  strengthened  by  other  considerations : 
First,  where  an  act  provides  for  a  right  and  a  remedy  it  is  presumed 
that  the  remedy  is  as  broad  as  the  right.  Where  Congress  has  pro- 
vided for  a  compulsory  taking  and  has  in  the  same  act  provided  that 
fair  and  just  compensation  shall  be  made  for  such  taking,  it  is  to  be 
presumed  that  it  was  intended  that  the  compensation  should  be 
adequate  and  commensurate  with  the  loss  suffered  by  the  taking. 
It  is  not  to  be  presumed  that  Congress  intended  to  afford  a  remedy 
in  some  cases  and  not  in  others,  to  some  persons  and  not  to  others. 
It  could  not  have  been  intended  that  some  were  to  receive  compen- 
sation and  others  were  to  go  witliout;  or  that  in  some  cases  the 
President  or  those  delegated  by  him  to  exercise  his  powers  under 
the  act  could  make  fair  and  just  compensation,  and  that  in  others 
the  sufferers,  if  they  had  any  remedy,  would  be  required  to  resort 
to  the  courts. 

14.  Again,  it  is  not  to  be  presumed  that  an  act  is  unconstitutional. 
The  fifth  amendment  to  the  Constitution  of  the  United  States 

reads : 

"  Nor  shall  private  property  be  taken  for  public  use  without  just 
compensation." 

Statutes  providing  for  the  taking  of  private  property  without 
compensation  being  provided  for  in  the  statute,  have  been  held  void. 
On  the  other  hand,  the  want  of  an  express  provision  for  compensa- 
tion in  a  special  statute  is  not  necessarily  fatal.  If  a  general  law  is 
in  existence  which  provides  for  compensation,  it  is  sufficient.  Also, 
it  has  been  held  that  statutes  may  be  read  with  the  Constitution. 
(16  Cyc.  642;  Harrishurg  v.  Crangle^  8  Watts  &  S.  (Penn.),  p.  460.) 

"An  act  of  Parliament  will  not  be  construed  as  interfering  with  or 
injuring  personal  rights  without  compensation,  unless  no  other  con- 
struction is  possible.^'     {AtUj,  Gen,  v,  Horner^  14  Q.  B.  D.,  p.  257.) 

In  the  case  before  us  the  act  should  not  be  construed  as  void 
because  unconstitutional.  It  admittedly  provides  for  compensa- 
tion in  some  cases,  and  the  only  doubt  is  as  to  whether  it  does  in  all 
cases  coming  within  the  operation  of  the  act.  If  it  does  not  provide 
a  remedy  in  all  cases  it  is  unconstitutional  and  void,  unless  the  defect 
can  be  supplied. 

34113— 21— VOL  6 #9 
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15.  But  it  has  been  held  that  statutes  may  be  read  with  the  Consti- 
tution wliere  no  provision  is  made  for  compensation.  Certainly 
where,  as  in  this  case,  a  provision  is  made  it  is  legitimate  to  con- 
strue it  in  the  light  of  the  Constitution,  and  with  the  constitutional 
provision  incorporated  therein.  Where  there  is  no  remedy  providea 
it  has  been  held  that  it  will  be  supplied.  So  even  if  one  should 
insist  on  holding  that  the  words  of  the  provision  in  the  act  of  June 
3,  1916,  do  not  include  the  making  of  compensation  except  for  prod- 
ucts or  materials  actually  accepted  and  used  by  the  United  States, 
and  that  the  act  is  thereby  defective  in  providing  only  a  partial 
remedy,  a  complete  remedy  should  be  supplied. 

16.  It  frequently  happens  that  a  statute  uses  inapt  words,  and 
such  may  be  the  case  here;  but  if  so,  we  have  the  following  principles 
of  law  which  we  believe  are  controlling  as  to  their  meaning,  and  on 
the  question  of  whether  compensation  should  be  made  for  a  loss 
directly  caused  by  a  compulsory  order  : 

(a)  A  statute  should  be  construed  in  the  light  of  its  general 
intent. 

(6)  Where  a  statute  creates  a  right  and  a  remedy,  it  is  presumed 
that  the  remedy  is  as  broad  as  the  right. 

((?)  No  statute  should  be  construed  as  unconstitutional  unless  no 
other  construction  is  possible. 

{d)  Even  if  the  words  clearly  provide  no  remedy,  or  an  inade- 
quate one,  where  the  remedy  is  guaranteed  by  the  Constitution,  the 
defect  will  be  supplied. 

17.  Our  conclusions,  therefore,  are  as  follows : 

{a)  The  loss  suffered  by  claimant  as  a  result  of  the  compulsory 
order  served  upon  it  under  the  national  defense  act,  for  which  it 
has  not  been  compensated  by  having  received  the  sums  to  which  it 
was  entitled  for  its  finished  product  or  for  other  materials  taken  over 
by  the  United  States,  is  a  taking  within  the  meaning  of  the  fifth 
amendment  to  the  Constitution  of  the  United  States,  for  which  com- 
pensation must  be  made. 

(&)  Section  120  of  the  national-defense  act  provides  for  compen- 
sation in  a  case  such  as  this. 

(c)  The  President  of  the  United  States  has  delegated  to  the  Sec- 
retary of  War  the  right  to  issue  compulsory  or  commandeering  orders 
under  the  national  defense  act  and  the  duty  to  make  compensation 
therefor. 

(d)  The  Secretary  of  War  has  appointed  the  Board  of  Contract 
Adjustment  to  "  hear  and  determine  all  claims,  doubts,  or  disputes, 
including  all  questions  of  performance  which  may  arise  under  any 
contract  made  by  the  War  Department." 

(e)  The  claim  under  consideration  is  within  the  terms  of  G.  O. 
103,  War  Department,  November  6,  1918,  as  just  quoted,  and  unless 
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the  case  is  one  which  the  Board  of  Appraisers  is  specifically  required 
to  determine,  it  falls  properly  within  the  province  of  this  Board. 

(/)  The  case,  it  is  believed,  is  not  one  to  be  determined  by  the 
Board  of  Appraisers,  and  therefore  we  hold  that  it  is  within  our 
jurisdiction  to  grant  relief  under  section  120  of  the  act  of. June  3^ 
1916. 

18.  The  facts  of  this  case  are  similar  to  those  in  the  Antrim  Iron 
&  Steel  Co.  case,  No.  93,  and  the  principles  announced  in  the  deci- 
sion of  that  case  are  applicable  here.  There  is  no  dispute  as  to  the 
issue  of  the  compulsory  order  and  compliance  therewith.  The  only 
questions  remaining  are,  therefore,  as  to  whether  claimant  is  en- 
titled to  recover  for  those  particular  items  claimed,  which  are  mat- 
ters which  can  be  determined  in  accordance  with  the  established 
rules  when  the  award  is  made. 

DISPOSITION. 

The  award  section  of  this  Board  will  make  an  award  similar  to 
those  made  by  the  Board  of  Appraisers  under  the  act  of  June  3, 
1916,  and  submit  such  award  to  the  proper  disbursing  oflScer  for 
payment  in  a  manner  similar  to  the  procedure  of  the  Board  of  Ap- 
praisers. In  arriving  at  the  award  the  supply  circulars  of  the 
War  Department  should  be  employed,  in  order  that  the  award  may 
be  based  on  the  same  principles  as  awards  in  similar  cases  which 
have  been  made  under  the  act  of  March  2, 1919. 

Col.  Delafield  and  Mr.  Bichard  W.  Smith  concurring. 
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April  28,  1920. 
Case  No.  476. 

In  re  CLAIX  OV  JACOB  EXJSEEWITZ  CO. 
ON  APPEAL  BEFOBB  THE  SECRETARY  OF  WAR, 

1.  OVSBSEAS  CAPS. — TMs  claim  was  decided  by  the  Board  of  Contract  Adjust- 
ment October  21,  1919,  relief  being  denied.  On  appeal  to  the  Secretary 
of  War,  the  decision  of  the  Board  denying  relief  was  remanded  to  the 
Board  for  further  proceedings.     (See  YoL  8,  p.  168.) 

This  case  comes  to  me  on  appeal  from  a  decision  of  the  Board  of 
Contract  Adjustment  denying  claimant  relief. 

Upon  consideration  of  the  record  presented  it  is  directed  that 
further  proceedings  be  had  in  accordance  with  the  attached  recom- 
mendation of  the  special  advisers. 

Benedict  Oowell, 
Assistant  Secretary  of  War^  Director  of  Munitions. 

memorandum  for  the  secretary  of  war. 

In  this  case  the  claimant  in  September,  1918,  filed  a  bid  for  the 
manufacture  of  overseas  caps.  A  few  days  after  the  bids  were 
-opened  he  called  to  inquire  as  to  what  action  had  been  taken  on  his 
bid.  The  claimant  testified  that  in  his  interview  with  the  negotiating 
officer,  Mr.  A.  M.  Wolf,  he  was  told  by  the  latter  that  he  had  been 
recommended  for  an  award,  and  this  testimony  has  not  been  contra- 
dicted by  Mr.  Wolf. 

Claimant  had  several  prior  contracts.  When  he  put  in  a  bid, 
which  would  be  passed  on  to  the  contracting  officer  or  to  the  Board 
of  Contract  Review,  he  would  inquire  of  Mr.  Wolf,  and  would  be 
told  by  him  that  the  contract  had  been  awarded  or  "  recommended." 
On  all  prior  occasions  formal  contract  followed.  Mr.  Wolf  on  these 
prior  occasions  advised  (if  he  did  not  direct)  him  to  secure  mate- 
rials while  he  could.  That  he  did  not  repeat  this  admonition  at  this 
time  is  not  very  material.  The  claimant  might  reasonably  infer  that 
the  usual  course  was  to  be  followed. 

Capt.  Ridge,  it  is  true,  makes  affidavit  that  while  he  told  the 
claimant  that  he  had  been  recommended  for  an  award  for  overseas 
-caps,  he  cautioned  him  not  to  proceed  with  production  until  formal 
<iontract  had  been  received. 
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Capt.  Bidge  was  not  present  at  the  hearing,  and  claimant  had  no 
opportunity  to  cross-examine.  Furthermore,  Capt.  Bidge  states 
that  this  conversation  occurred  on  or  about  November  1,  while  Mr. 
Wolf  had  advised  claimant  of  the  recommendation  for  an  award 
about  a  month  previously,  and  goods,  on  which  claim  is  based  in  part^ 
had  been  purchased  far  in  advance  of  the  alleged  conversation  with 
Capt.  Ridge. 

The  Board  of  Contract  Adjustment  in  its  examination  and  in  its 
decisions  lays  great  stress  (1)  on  the  difference  between  an  award 
tfnd  a  recommendation  for  an  award,  and  (2)  on  the  authority  of 
Mr.  Wolf  to  award  a  contract. 

It  appears  to  us  that  these  differences  are  of  no  moment  so  long 
as  it  can  be  shown  by  the  claimant  that  he  acted  in  good  faith  and 
made  expenditures,  etc.,  on  the  authority  of  an  officer  of  the  Govern- 
ment. 

Ordinarily,  contractors  had  no  means  of  judging  of  the  actual 
formal  authority  of  the  officers  with  whom  they  negotiated ;  they  had 
every  reason  to  believe,  particularly  in  the  case  where  prior  contracts 
had  been  issued,  that  the  officer  with  whom  they  negotiated  actually- 
had  authority  to  bind  the  Government. 

This  seems  to  be  one  of  those  cases  Congress  had  in  mind  where  a 
man  of  reasonable  prudence  was  being  misled  (unconsciously  by  the 
officer,  of  course)  as  to  the  interior  mechanism  of  the  bureau.  There 
was  no  reason  for  him  to  believe  that  Mr.  Wolf's  authority  to  bind 
the  Government  was  less,  in  this  instance,  than  in  the  case  of  pre- 
vious contracts  which  were  awarded  to  him,  nor  could  he  differentiate 
between  an  award  and  a  recommendation  of  an  award. 

It  would  appear  to  us,  therefore,  that  unless  Capt.  Bidge's  testi- 
mony materially  alters  the  situation  it  should  be  held  that  an  agree- 
ment had  been  entered  into  between  the  Govenmient  and  the  claimant. 
It  is  recommended  that  this  case  be  returned  to  the  Board  of 
Contract  Adjustment  by  the  secretary,  with  instructions  to  take  the 
testimony  of  Capt.  Bidge,  especially  as  to  the  date  of  the  interview 
to  which  he  refers,  and  in  which  it  is  alleged  that  he  cautioned  the 
claimant  not  to  proceed  with  production  until  a  formal  contract  had 
been  received.  Unless  it  is  shown  that  Capt.  Bidge's  instructions 
were  issued  to  the  claimant  prior  to  the  time  of  his  purchase  of 
materials,  and  prior  to  the  incurring  of  expenditures  by  him  in  good 
faith  in  connection  with  production  under  the  contract,  it  is  recom- 
mended that  the  Board  be  directed  to  find  that  an  agreement  was 
entered  into  between  the  claimant  and  the  contractor  and  to  proceed 
with  an  adjustment  of  the  claim  in  the  usual  manner. 

Herbekt  H.  Lehman, 
E.  Henry  Lacombe, 
Special  Advisers  to  the  Secretary  of  War^ 
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MEMORANDUM  FOR  THE   SECRETARY  OF  WAR. 

The  controlling  facts  in  connection  with  this  claim  seem  to  me 
to  be  that  all  previous  contracts  of  claimant  were  envergeiicy  contracts 
as  to  which  Mr.  Wolf,  the  Government  representative  with  whom 
claimant  had  his  dealings  in  these  matters,  made  it  a  practice  to 
tell  claimant  that  a  written  contract  would  follow  his  recommenda- 
tion, and  that  claimant  should  immediately  purchase  his  materials  in 
order  not  to  delay  deliveries. 

Such  having  been  the  practice,  claimant  was  asked  to  bid  for  % 
contract  which  was  not  an  emergency  contract,  but,  as  admitted  by 
Mr.  Wolf,  claimant  was  never  told  that  this  was  not  an  emergency 
contract,  or  that  bids  were  to  be  handled  or  awarded  in  any  different 
manner,  or  goods  to  be  purchased  with  any  less  promptness  than 
under  previous  contracts.  Mr.  Elishewitz  declines  to  state  positively 
whether  he  was  told  that  he  had  been  awarded  a  contract  or  recom- 
mended for  a  contract,  but  does  say  that  the  two  meant  the  same 
thing  to  him  in  connection  with  his  negotiations  with  Mr.  Wolf 
in  regard  to  cap  contracts,  and  that  on  returning  to  his  factory 
after  Mr.  Wolf  had  told  him  he  had  been  awarded  or  recommended 
for  a  contract,  and  to  buy  his  materials,  he  informed  his  father,  the 
proprietor  of  the  business,  that  they  had  been  awarded  a  contract. 

There  seems  to  be  no  reason  to  believe  that  any  different  language 
was  used  on  this  occasion  from  what  had  been  used  on  previous  oc- 
casions in  informing  claimant  that  he  had  been  recommended  for 
emergency  contracts,  and  the  record  tends  to  indicate  that  claimant 
acted  on  this  information  in  exactly  the  same  manner  that  he  had  pre- 
viously acted  with  Government  approval  in  connection  with  pre- 
vious contracts. 

Mr.  Elishewitz  testifies  that  on  this  occasion,  as  well  as  on  pre- 
vious occasions,  he  was  also  told  to  buy  materials.  Mr.  Wolf  does  not 
contradict  this,  but  says  that  if  he  advised  claimant  on  this  occasion 
to  buy  anything  it  was  only  to  buy  sateen  (the  principal  item  of 
petitioner's  claim  for  materials),  and  that  he  does  not  remember  hav- 
ing advised  claimant  to  buy  materials  on  this  occasion. 

I  agree  with  the  remarks  of  Judge  Lacombe  and  Mr.  Lehman  re- 
garding the  effect  of  the  affidavit  of  Capt.  Ridge,  and  in  general  as  to 
Mr.  Wolf  being  such  an  authorized  officer  or  agent  as  is  contem- 
plated by  the  Dent  Act.  I  do  not  think  that  the  foregoing  memo- 
randum is  intended  to  be  understood  as  indicating  that  a  funda- 
mental distinction  is  not  to  be  drawn  between  notice  that  a  contract 
has  been  aicarded  and  notice  that  such  award  has  been  recom- 
me7ided.  In  many  cases  the  distinction  is  a  vital  one  and  can  not  be 
disregarded  by  a  contractor  except  at  his  peril.  In  this  case,  how- 
ever, I  reach  the  conclusion  from  the  record  that  whether  claimant 
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was  told  he  had  been  recommended  for  a  contract  or  awarded  a  con- 
tract, he  was  told  the  very  same  thing  which,  as  to  previous  con- 
tracts, he  had  been  told  would  result  in  a  formal  contract  being  is- 
sued, and  which,  as  a  part  of  the  Government's  course  of  business, 
he  had  been  requested  to  treat  as  sufficient  justification  for  the  pur- 
chase of  materials. 

I  therefore  concur  in  the  recommendation  that  the  Board  of  Con- 
tract Adjustment  be  instructed  to  take  the  testimony  of  Capt.  Ridge 
by  deposition,  or  otherwise,  in  such  a  manner  as  to  afford  claimant 
opportunity  of  cross-examination,  and  that  unless  it  shall  be  shown 
that  Capt.  Ridge's  instructions  were  issued  to  the  claimant  before 
he  purchased  materials  or  otherwise  incurred  expenditures  in  good 
faith  in  connection  with  production  under  the  contract,  an  agree- 
ment should  be  established  that  the  United  States  will  hold  claimant 
harmless  as  to  reasonable  and  proper  expenditures  incurred  by  him  in 
good  faith  in  connection  with  the  contract  for  which  claimant  had 
been  recommended. 

R.  C.  GOODALB, 

Special  Adviser. 
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May  1,  1920. 
Case  No.  576. 

In  re  CLAIM  OF  OBATOK  &  KNIOHT  KANlTFACTtrBIKO  CO. 

1.  MATEBIALS. — Where  claimant  had  manufaotured  bark-tanned  leather,  not  a 

commercial  product,  for  Army  shoes  at  the  request  of  the  Oovernment  and 
with  the  understanding  that  the  Oovernment  would  take  oif  of  claimant's 
hands  all  such  leather  which  claimant  was  unable  to  sell  to  shoe  manu- 
facturers, there  is  an  agreement  within  the  meaning  of  the  act  of  Xarch. 
2,  1919,  whereby  the  Oovernment  is  under  obligation  to  compensate  claim- 
ant for  its  loss  on  all  such  leather  manufaotured  by  it  conforming  to 
Ck>vernment  specillcations  for  which  claimant  has  been  unable  to  Had  a 
purchaser. 

2.  SAME. — ^Where,  under  the  circumstances  stated  in  Syllabus  I,  claimant  had 

manufactured  bark- tanned  leather  in  excess  of  the  amount  for  whicH  it 
had  contracts  and  when  requested  by  the  Oovernment  to  advise  it  the 
amount  of  such  leather  on  hand  claimant  erroneously  advised  the  O-ov- 
ernment  that  it  had  none  such  on  hand,  which  error  claimant  afterwards 
discovered  and  of  which  it  advised  the  Oovernment,  such  circumstaaees 
do  not  preclude  claimant  from  recovery  under  the  facts  of  this  case. 

3.  CLAIM  AND  DECISION.^Claim  for  $8,333.68  under  the  act  of  March  2,  1919» 

for  loss  on  bark-tanned  leather.    Held,  claimant  entitled  to  recover. 

Mr.  Bayne  writing  the  opinion  of  the  Board. 

This  is  a  claim,  class  B,  under  the  Dent  Act,  for  $8,333.68,  which 
claimant  alleges  is  the  loss  sustained  by  it  on  the  manufacture  of 
bark-tanned  upper  leather  for  shoes,  undertaken  at  the  request  of 
the  Hide  and  Leather  Control  Branch  of  the  Quartermaster  Depart- 
ment. Claimant  estimates  the  loss  to  be  50  per  cent  of  the  value  of 
24,214f  square  feet  of  bark-tanned  leather  left  on  its  hands. 

There  has  been  a  hearing  on  this  claim. 

The  Board  finds  and  decides  as  follows : 

FINDINGS   OF   FA  CI'. 

1.  At  a  meeting  at  Boston,  held  April  2,  1918,  between  Mr.  Fred- 
erick A.  Vogel,  Chief  of  the  Upper  Leather  Section  of  the  Hide  and 
Leather  Control  Branch  of  the  Quartermaster  Department  at  Wash- 
ington, D.  C,  and  the  tanners  of  the  country  selected  and  approved 
by  the  Government  for  the  manufacture  of  Army  shoe  leather,  Mr. 
Vogel  stated  that  bark-tanned  upper  leather  must  be  produced  in 
large  quantities  to  supply  shoes  for  the  Army  in  France,  and  that  as 
this  bark-tanned  leather  was  not  a  commercial  product,  the  Hide  and 
Leather  Control  Branch  felt  that  if  they  asked  the  tanners  to  make 
this  leather  ^^  they  should  practically  guarantee  them  a  place  to  put 
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it,  and  if  the  tanners  did  go  ahead  they  would  be  absolutely  certain 
that  a  market  would  be  secured." 

2.  At  a  meeting  between  the  tanners  and  Mr.  Vogel,  held  April  4, 
1918,  at  Chicago  for  the  convenience  of  the  western  tanners,  similar 
representations  were  made  by  Mr.  Vogel  to  the  tanners,  and  Mr. 
Vogel  further  stated  that  as  long  as  the  Government  awarded  suffi- 
cient shoe  contracts  to  absorb  all  of  such  leather  which  was  manu- 
factured, the  tanners  would  have  a  ready  market  for  the  leather 
manufactured  according  to  the  Government  standards. 

3.  The  proceedings  taken  at  these  meetings  were  promulgated  by 
bulletin,  by  letters  to  the  individual  tanners,  by  the  trade  papers 
generally  circulated  among  the  tanners,  and  by  the  Tanner's  Council, 
formed  for  the  purpose  of  aiding  the  Government  in  its  communica- 
tions and  business  with  the  tanners,  so  that  all  of  the  tanners  inter- 
ested were  informed  of  such  proceedings. 

4.  At  a  conference  held  May  2,  1918,  between  Mr.  John  W.  Crad- 
dock,  Chief  of  the  Shoes,  Leather,  and  Rubber  Goods  Department^ 
and  Mr.  Vogel  and  others,  of  the  Hide  and  Leather  Control  Branch, 
Mr.  Craddock  authorized  the  assurance  to  be  given  to  the  tanners 
that  if  the  tanners  had  any  surplus  of  this  leather  due  to  a  change  in 
program  or  other  unforeseen  incident  the  Government  would  take 
the  surplus  leather. 

5.  By  letter  dated  May  4, 1918,  signed  "  Hide  and  Leather  Control 
Branch,  C.  F.  C.  Stout,  Chairman,  by  F.  A.  Vogel,  Chief  of  Leather 
Section,"  to  Mr.  Craddock,  the  understanding  of  said  conference  of 
May  2  was  confirmed.  This  letter  stated  that  pursuant  to  the  con- 
clusions then  reached  the  branch  was  instructing  the  tanners  to  keep 
on  producing  bark-tanned  bends  in  sufficient  amounts  to  take  care  of 
2,000,000  pairs  of  shoes,  and  that  these  bends  would  be  taken  by  the 
Government  and  made  into  shoes,  irrespective  of  whether  the  Gov- 
ernment changed  the  specifications  at  some  time  prior  to  the  delivery 
of  the  leather,  so  as  to  encourage  the  tanners  to  make  the  leather; 
that  it  was  not  a  commercial  article ;  and  that  no  tanner  would  under- 
take to  make  it  unless  he  had  an  assured  market  for  the  same. 

6.  On  May  13, 1918,  the  branch,  acting  through  Mr.  Vogel,  Chief 
of  the  Upper  Leather  Section,  sent  a  form  letter  to  all  the  tanners, 
stating  that  the  Government  was  very  insistent  on  increasing  the 
production  of  bark  leather  and  requesting  the  tanners  to  give  the 
figures  of  their  production,  adding  as  follows: 

"  We  have  gotten  an  expression  from  the  Procurement  Division  of 
this  department  that  all  bark  leather  which  we  will  instruct  you  to 
make  will  be  taken,  even  if  subsequently  the  General  Staff  should 
change  their  specifications  on  this  trench  shoe.  We  do  this  because 
we  realize  that  we  do  not  want  a  tanner  to  make  up  any  leather  at 
the  instigation  of  the  Government  and  tlien  have  the  same  left  on  his 
hands." 
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7.  By  letter  dated  May  23,  1918,  Mr.  Craddock,  quoting  the 
Assistant  to  the  Acting  Quartermaster  General,  confirmed  in  sub- 
stance the  arrangement  already  made  with  reference  to  the  protec- 
tion of  the  tanners  of  bark-tanned  leather, 

8.  These  representations  on  the  part  of  the  Government  Tvere  sev- 
erally communicated  to  claimant,  among  other  tanners,  and  upon  the 
faith  thereof  claimant  entered  upon  the  manufacture  of  bark-tanned 
leather  and  produced  245,631  square  feet  thereof,  according  to  the 
Government  specifications  therefor,  except  as  hereinafter  stated, 
samples  of  which  had  been  sent  to  the  branch  and  approved  by  it. 
Of  this  amount  claimant  had  orders  for  225,000  square  feet  and  had 
left  on  its  hands  24,214  square  feet  which  it  was  unable  to  seU. 

9.  On  June  20,  1918,  the  tanners  generally,  including  claimant, 
were  notified  not  to  produce,  until  further  notice,  any  more  of  this 
bark-tanned  leather  than  their  existing  contracts  required,  by  reason 
of  changes  in  the  Army  program  for  shoes.  This  notice  was  con- 
firmed subsequently  by  form  letter  to  all  the  tanners,  dated  August 
31,  1918.  The  notice  was  not  intended  to  apply  to  leather  in  process 
of  manufacture,  which  could  not  be  interrupted  without  destroying 
the  leather. 

10.  Claimant  had  first  notified  the  branch  that  it  had  no  more  of 
tliis  bark-tanned  leather  than  it  had  orders  for,  but  subsequently  dis- 
covered this  was  an  error  by  reason  of  the  fact  that  the  shoe  manu- 
facturer had  returned  to  claimant  more  leather  than  he  needed  for 
liis  contract  and  that  in  addition  claimant  had  underestimated  the 
amount  of  leather  that  it  had  in  process  at  the  time  it  made  its  report 
to  the  branch,  so  that  in  fact  claimant,  instead  of  having  no  surplus 
leather,  as  it  had  reported  to  the  branch,  found  later  that  in  fact  it 
liad  24.214  square  feet  of  this  bark-tanned  leather  on  which  it  is 
( 1  aiming  the  loss  stated  in  this  claim. 

11.  By  reason  of  this  unintentional  error  on  the  part  of  claimant 
it  was  not  included  in  the  list  of  bark-tanned  upper  leather  manu- 
facturers who  were  named  to  the  shoe  manufacturers  as  the  tanners 
from  whom,  and  from  whom  alone,  the  shoe  manufacturers  could 
purchase  leather  for  their  shoe  contracts.  Neither  claimant  nor  the 
branch  could  thereafter  find  a  purchaser  for  this  leather  that  claim- 
ant had  on  hand,  mainly,  however,  because  the  amount  of  leather 
was  not  sufficient  to  attract  orders  from  the  manufacturers,  who 
found  it  more  convenient,  satisfactory,  and  profitable  to  purchase 
leather  in  large  quantities. 

12.  The  leather  in  question  has  been  inspected  on  behalf  and  at 
the  instance  of  the  Quartermaster  Department,  and  on  such  inspec- 
tion it  was  found  that  approximately  6,000  square  feet  of  it  did  not 
conform  to  the  Government  specifications,  but  that  apparently  the 
residue  did. 
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13.  The  leather,  not  being  a  commercial  article,  could  not  be  sold 
without  considerable  expense  in  changing  it  for  civilian  trade,  which 
expense  claimant  estimates  to  be  one-half  the  value  of  the  leather, 
amounting  in  this  case  to  the  claim  of  $8,333.68.  Claimant  there- 
fore asks  to  be  reimbursed  this  amount  and  to  be  allowed  to  keep 
the  leather. 

14.  While  claimant  was  probably  at  fault  in  not  making  a  more 
accurate  estimate  of  what  surplus  leather  it  would  have  on  hand  in 
time  to  be  included  in  the  Government  list  of  tanners  having  such 
surplus  for  the  shoe  manufacturers,  yet,  as  claimant  did  not  put  in 
soak  any  hides  after  June  20,  1918,  and  as  the  Government  awarded 
more  contracts  for  shoes  requiring  more  bark-tanned  leather  than 
was  actually  reported  to  it,  and  as  claimant's  surplus  was  not  large, 
there  is  no  evidence  to  shpw  why  the  Government  did  not  make 
more  effort  to  provide  for  claimant's  surplus,  especially  as,  in  its 
letter  to  claimant  dated  September  16,  1918,  the  branch  directed 
claimant  not  to  dispose  of  the  leather  without  permission  from  that 
office. 

DECISION. 

1.  Claimant  having  undertaken  at  the  request  of  the  Government, 
acting  through  Mr.  Frederick  A.  Vogel,  Chief  Upper  Leather  Sec- 
tion of  the  Hide  and  Leather  Control  Branch  of  the  Quartermaster 
Department  at  Washington,  D.  C,  prior  to  and  on  or  about  May  13, 
1918,  to  manufacture  bark-tanned  upper  leather  for  Army  shoes  in 
consideration  of  the  Government's  promise  to  take  off  claimant's 
hands  all  such  bark-tanned  upper  leather  for  which  claimant  could 
not  find  a  purchaser,  or  to  procure  purchasers  therefor,  and  claim- 
ant having  thereafter  at  the  request  of  the  branch  discontinued  such 
manufacture,  and  having  left  on  its  hands  such  leather  which  it 
was  unable  to  sell,  and  having  so  notified  said  branch. 

An  agreement  is  thereby  implied  between  the  Government  and 
claimant,  whereby  the  Government  agreed  to  reimburse  claimant  for 
the  loss  necessarily  and  reasonably  sustained  by  it  on  account  of  so 
much  of  said  bark-tanned  upper  leather  so  left  on  its  hands  as  was 
made  according  to  Government  specifications  which  it  was  unable 
to  sell. 

2.  Claimant  should  be  reimbursed  accordingly. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  Office  of  the  Director  of  Purchase,  for  action  in  the 
manner  provided  in  subdivision  C,  section  5,  iSupply  Circular  No.  17, 
Purchase,  Storage  and  Traffic  Division. 

Col.  Delafield  and  Maj.  Hill  concurring. 
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Mat  1,  192*). 
Case  No.  2498. 

In  re  CLAIM  OF  LANOEHBERO  BROS.  GRAIN  &  HAY  CO. 

1.  CIAIX  AND  DECtSIOH.— Claim  under  G.  0.  108  for  $72.41  balance  due  oit 

carload  of  hay  and  ezoest  trtight  charges  due  to  clerical  misprision  in. 

copying  or  setting  down  weight  entries.     Held^  claimant  entitled  to- 
recover. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  G.  O.  No.  103,  War 
Department,  1918,  and  is  for  $72.41  under  the  following  circum- 
stances : 

2.  The  claimant  was  furnishing  hay  to  the  Government  under  a 
formal  purchase  order  No.  02265,  dated  October  17,  1918. 

3.  Under  this  order  there  was  shipped  to  Camp  Bowie,  Tex.,  Big 
Four  car  4610  containing  hay. 

4.  On  this  car  there  was  an  alleged  shortage  in  the  net  weight 
which  shortage  is  the  basis  for  this  claim  and  is  set  out  in  the  claim 
as  follows : 

Contained 23,  500  lbs. 

We  received  payment 18, 500  lbs. 

Shortage 5,000  lbs.  a b  $25  ton. __  $a2.r4> 

Excess  freight  charged  on  3,500  lbs.  at  27ic 9.91 

72.41 

5.  This  claim  could  not  be  disposed  of  by  mutual  agreement 
between  the  contractor  and  the  zone  purchasing  officer,  the  Govern- 
ment officers  taking  the  position  that  they  could  not  legally  make  any 
correction  on  weight  and  claimant  thereupon  submitted  claim  to  the 
Board  of  Contract  Adjustment  under  G.  O.  No.  103. 

6.  The  affidavits  show  that  there  was  undoubtedly  a  clerical  error 
made  either  in  taking  off  or  in  setting  down  the  tare  weight  on  the 
car. 

Pounds. 

Shipper's  affidavit  loading  weight 23.560 

Railroad  company's  weight  ubtained  at  Camp  Bowie :  Pounds. 

Gross 56. 500    . 

Tare 32. 900 

Net 23.600 
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Government  weigher's  weight  as  reported  at  Camp  Bowie :  Ponnds. 

Gross 56,  500 

Tare 38, 000 

Pounds. 

Net ^ u 18,500 

7.  Letter  dated  July  25,  1919,  from  superintendent  car  service, 
Big  Four  Hailway,  shows  that  the  correct  tare  weight  on  this  car 
on  June  2, 1916,  was  32,900  pounds. 

8.  The  record  shows  that  in  the  settlement  excess  freight  on  3,500 
pounds,  at  27J  cents  per  hundred  and  war  tax,  also  reconsignment 
charges  and  war  tax  at  Gainesville,  Tex.,  were  deducted  from  the 
amount  due  to  the  contractor. 

DECISION. 

1.  From  the  evidence  it  is  clear  that  an  error  was  made  by  the 
Corporal,  Quartermaster  Corps,  either  in  taking  off  the  tare  weight 
from  the  car  or  in  setting  same  down  on  his  report  and  that  said  tare 
weight  should  have  read  33,000  instead  of  38,000. 

2.  It  is  also  clear  from  the  evidence  that  on  account  of  this  error 
shipper  was  charged  with  freight  on  3,500  pounds,  at  27^  cents  per 
hundred  when  car  was  reconsigned. 

3.  It  is,  therefore,  the  opinion  of  this  Board  that  the  claimant  is 
entitled  to  payment  at  the  contract  price  of  $25  per  ton  on-  5,000 
pounds  of  hay  and  to  the  excess  freight  charged  on  the  3,500  pounds, 
at  27^  cents  per  hundred. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  deci- 
sion to  the  Claims  Board,  Director  of  Purchase,  for  action  in  accord- 
ance therewith. 

Col.  Delafield  and  Mr.  Averill  concurring. 
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Mat  1, 1920. 
Case  No,  1525. 

rn  re  CLAIM  OP  TTTENER  &  KOOEE  XANtrFACTTTEnra  CO. 

1.  DEFECTIVE  CASTINGS  FTTRHISHED  BY  THE  aOVBRITXEirT— COHTEAC- 
TOB'S  BIGHTS. — Where  the  XTnited  States  Government  nnder  a  prazjr- 
signed  contract  agreed  to  furnish  claimant  with  rough  castings  to  be  nsed 
in  the  manufacture  of  hubs  for  artillery  wheels  an  obligation  arose  under 
the  act  of  March  2,  1919,  on  the  part  of  the  Government  to  reimburse 
claimant  for  such  reasonable  expense  as  was  incurred  by  the  claimant  as 
a  result  of  the  Government's  failure  to  furnish  castings  reasonably  free 
from  defects. 

8.  CLAIM  AKD  DECISION.— This  claim  for  $985.08  arises  under  the  act  of 
March  2,  1919,  and  Is  presented  upon  the  theory  that  the  Government  it 
obligated  to  reimburse  claimant  for  loss  sustained  by  reason  of  fur- 
nlshing  claimant  defective  material  with  which  to  manufacture  hubs 
for  artillery  wheels.    Held,  claimant  is  entitled  to  relief. 

Mr.  McCandless  writing  the  opinion  of  the  Board, 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $925.08.  Claim  should, 
however,  have  been  filed  as  a  class  A  claim  and  has  been  considered 
by  this  Board  as  such.  Claim  was  referred  to  the  Board  of  Contract 
Adjustment  by  the  Ordnance  Claims  Board. 

2.  Under  proxy-signed  Ordnance  Department  Contract  No. 
P0368CF,  the  claimant  agreed  to  manufacture  and  deliver  to  the 
Government  63,300  hubs  for  56-inch  artillery  wheels.  Article  I, 
schedule  A,  paragraph  3,  of  said  contract  provides  in  part  as  follows : 

"  The  United  States  will  furnish  f .  o.  b.  works  of  the  contractor, 
rough  hollow  forgings  for  the  hub  box,  hub  ring,  and  hub  band." 

Under  date  of  November  21, 1918,  an  amendment  was  made  which 
provides  in  part  as  follows : 

"  The  contractor  may  manufacture  and  furnish  to  the  United 
States  twenty-five  thousand  and  three  (25,003)  of  said  hubs  with 
malleable  iron  hub  caps,  instead  of  malleable  steel  hub  caps.^ 

Many  of  the  castings  furnished  by  the  United  States  had  lattfit 
defects.    These  defects  became  apparent  only  after  varying  degrees 
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of  machining  had  been  done  on  said  castings.  The  claimant  alleges 
a  loss  of  925.08  as  a  direct  result  of  work  done  upon  defective  cast- 
ings which  had  to  be  discarded  in  semicompleted  condition.  It 
appears  that  at  certain  times  defective  castings  ran  as  high  as  30  per 
cent  of  the  daily  output. 

DECISION. 

1.  Under  contract  P0868CF  and  its  amendments  the  Government 
was  obligated  to  furnish  material  reasonably  free  from  defects  to 
serve  the  purpose  for  which  it  was  furnished.  The  Government 
failed  to  do  this,  with  the  result  that  the  claimant  was  thereby  sub- 
jected to  expense  not  contemplated  under  the  contract.  An  obliga- 
tion arises  on  the  part  of  the  Government  to  reimburse  the  claimant 
for  such  reasonable  expense  as  was  incurred  by  the  claimant  as  a 
result  of  the  Government's  failure  to  furnish  castings  reasonably  free 
from  defects.  This  Board  expresses  no  opinion  as  to  the  amount  of 
said  expenditures. 

DisrosmoN. 

1.  The  Board  of  Contract  Adjustment  transmits  its  decision  to  the 
Ordnance  Claims  Board  for  appropriate  action. 
Col.  Delafield  and  Mr.  Fowler  concurring. 
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May  1,  1920. 
Case  No.  2372. 

In  re  CLAIX  OP  LAHOENBERG  BROS.  O&AIH  &  HAY  CO. 

1.  CLAIX  AND  DECISION. — Claim  under  G.  0.  108  for  $21,  balance  due  on  car- 
load of  hay  resulting  from  clerical  misprision  or  mistakes  in  weigMnff, 
Held,  claimant  entitled  to  recover. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

riNDINOS  OP  TACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  claim  is  presented  in  accordance  with  G.  O.  103,  War  De- 
partment, 1918,  and  is  for  $21,  under  the  following  circumstances : 

2.  The  claimant,  under  a  formal  purchase  order,  No.  2530,  dated 
August  3, 1918,  was  furnishing  hay  to  the  Government  at  $20  per  ton 
f.  o.  b.  cars  at  Toronto  (Kans.)  rate  points,  and  on  or  about  August 
21  shipped  Baltimore  &  Ohio  car  194122  to  the  quartermaster. 

3.  The  claimant  alleges  that  the  car  contained  26,600  pounds  of 
hay.  The  Government  weights  at  Camp  Bowie,  Tex.,  showed  24,520 
pounds,  a  shortage  of  2,100  pounds,  for  which  claim  is  made  at  $20 
per  ton. 

4.  The  claimant  took  the  matter  of  the  shortage  up  with  the  zone 
supply  officer  in  an  endeavor  to  adjust  same,  but  as  the  Government 
records  showed  only  24,520  pounds  received,  the  zone  supply  officer 
was  not  able  to  adjust  same,  the  man  who  had  weighed  the  shipment 
being  out  of  the  service.  Claimant  thereupon  appealed  to  the  Board 
of  Contract  Adjustment. 

5.  Affidavit  from  L.  D.  Brandt,  Douglas,  Kans.,  who  shipped  the 
hay,  shows  that  there  was  26,620  pounds  loaded  into  the  car. 

6.  The  railroad  scale  weights  show  gross  67,700,  tare  41,500,  net 
26,200  pounds. 

7.  The  evidence  also  shows  that  the  Government  did  not  weigh  the 
hay  on  track  scales,  but  weighed  same  on  wagon  scales  as  it  was 
being  unloaded.  This  method  of  weighing  increases  the  opportunity 
for  error. 

DECISION. 

1.  It  is  the  opinion  of  this  Board  that  the  preponderance  of  evi- 
dence is  in  favor  of  the  claimant's  contention  and  is  therefore  of  the 
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opinion  that  the  claipiant  is  entitled  to  reimbursement  for  the  2.100 
pounds  of  hay  at  the  contract  price  of  $20  per  ton. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  de- 
cision to  the  Claims  Board,  Director  of  Purchase,  for  action  in  ac- 
cordance therewith. 

Col.  Delafield  and  Mr.  Averill  concurring. 
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Mat  3, 1920. 
Case  No.  686. 

In  re  CLAIM  OF  THE  PEKTUCXET  KAEBOW  PABBIC  XIIXS. 

1.  INFOBXAL  AOBEEMEHT. — Where,  pursuant  to  request  for  bids  for  the 
manufacture  of  twill  webbing^,  claimant  submlt»  a  bid  by  telegram,  in 
which  immediate  answer  is  requested  because  of  the  necessity  of  buyinip 
yams,  and  on  the  following  day  the  Government  advises  claimant  that  it 
proposes  to  send  contracts  for  a  definite  quantity  of  webbing  at  prices 
therein  specified,  and  subsequently  does  send  such  contracts,  there  ii 
an  Informal  agreement  within  the  meaning  of  the  act  of  Karch  8,  1919, 
and  claimant  is  entitled  to  be  reimbursed  for  lost  on  commitments  for 
yarns  and  for  expense  incurred  in  repairing  her  looms  preparatory  to  the 
execution  of  the  contract. 

8.  WAIVEE  OB  CLAIK.— Although  claimant  may  have  advised  Ck^vemment 
officers  that  she  had  made  no  commitments  for  the  necessary  yam  to  fiU 
her  contracts  and  had  signed  a  statement  that  she  was  willing  to  accept 
cancellation  without  claim  for  loss,  these  statements  would  not  amount 
to  a  release  of  the  claim  if  in  fact  commitments  and  expenditures  had 
been  made  on  the  strength  of  the  contract  and  such  statements  were  made 
in  ignorance  and  under  misapprehension  of  claimant's  rights. 

3.  FIRE  LOSS. — TTnder  the  facts  of  this  case  claimant  is  not  entitled  to  com- 

pensation for  loss  by  fire. 

4.  CLAIK  AND  DECISION.— This  claim  is  for  $21,751.16,  under  the  act  of  March 

2,  1919,  for  loss  on  contracts  for  the  manufacture  of  twill  webbing.    Held, 
claimant  entitled  to  recover  as  indicated  in  the  above  syllabus. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

riNDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  by  reason  of  an  agreement 
alleged  to  have  been  entered  into  between  the  claimant  and  the  United 
States.  The  amount  claimed  was  originally  $2,000,  but  the  amount 
has  since  been  enlarged. 

2.  Andrew  Y.  Rodger  had  been  doing  business  in  Lowell,  Mass.,  as 
the  Pentucket  Xarrow  Fabric  Mills  during  the  year  1918,  and  for 
some  time  before  that.  He  had  received  a  number  of  Government  con- 
tracts for  the  manufacture  of  webbing.  On  September  29,  1918,  Mr. 
Rodger  died.  On  October  9,  1918,  his  widow,  Ida  M.  Rodger,  was 
appointed  administratrix  of  his  estate  by  the  probate  court  of  Middle- 
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sex  County,  Mass.  Mrs.  Rodger  has  attempted  since  her  husband's 
death  to  carry  on  the  business  which  he  built  up,  although  her  experi- 
ence in  business  matters  appears  to  have  been  eictremely  limited.  On 
her  appointment  as  administratrix  she  found  that  her  husband  had 
been  engaged  in  the  performance  of  two  Government  contracts  for 
webbing  and  she  continued  the  manufacture  of  the  webbing  called  for 
by  these  contracts  to  the  best  of  her  ability  until  after  the  armistice. 
These  contracts  are  numbered  5031-EQ  and  6851-B.  Separate  claims 
in  respect  to  these  contracts  have  been  presented  to  the  Boston  zone 
supply  office  and  no  questions  in  relation  to  those  contracts  are  before 
this  Board. 

3.  This  claim,  which  is  numbered  686,  and  another,  numbered 
2304,  are  based  on  an  alleged  oral  agreement  entered  into  on  or 
about  October  26,  1918.  Claim  No.  686  has  to  do  with  an  order  for 
620,000  yards  of  2-inch  olive  drab  twill  webbing  which  received 
contract  No.  7808B,  and  claim  No.  2304  has  to  do  with  an  agree- 
ment for  450,000  yards  of  three-fourths-inch  .31 -ounce  olive  drab 
twill  webbing  which  received  contract  No.  7788B.  Although  sepa- 
rate claims  have  been  filed,  the  evidence  shows  that  if  any  orders 
were  given  they  were  given  for  both  2  inch  and  three-fourths  inch 
webbing.  The  finding  of  fact  and  the  decision  in  respect  to  the 
claim  which  bears  the  number  686  on  our  docket  are  equally  ap- 
plicable to  the  record  and  the  evidence  in  respect  to  claim  No.  2304, 
A  separate  decision  in  respect  to  claim  No.  2304  is  not  necessary. 

4.  The  negotiations  which  led  up  to  the  alleged  agreements  of  Oc- 
tober 26,  1918,  began  with  a  letter  from  the  cotton-goods  branch  to 
the  claimant  dated  September  28,  1918,  the  second  paragraph  of 
which  is  as  follows : 

"2.  There  is  enclosed  herewith  sample  of  2-inch -olive  drab  twill 
webbing  weighing  7J  pounds  per  hundred  yards  which  contains 
180  warp  ends  of  12/3  ply  and  24  picks  per  inch,  12/3  ply  filling." 

On  October  7,  1918,  the  claimant  wrote  the  Government  acknowl- 
edging receipt  of  the  sample  sent  in  the  letter  of  September  28  and 
stating : 

"  We  will  cost  this  at  once." 

The  claimant  sent  a  telegram  to  the  cotton-goods  branch,  dated 
either  October  25  or  October  26, 1918,  as  follows: 

"Cotton  Goods  Branch  Office. 

"Attention  Matthewson,  Quartermaster  General,  1800  Virginia 
Avenue  NW.,  Washington,  D.  C. 

"Can  give  you  hundred  fifty  thousand  yards  per  month  three- 
quarter  inch  0.  D.  webbing,  beginning  January  fifth,  at  three  and 
one-eighth  cents  per  yard,  and  forty  thousand  yards  per  week  two- 
inch  olive  drab  twill  weighing  seven  and  a  half  pounds,  beginnings 
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January  fifth,  at  ten  and  a  quarter  cents  per  yard.    Must  buy  yams 
at  once ;  please  give  immediate  answer. 

"  Pbntucket  Narbow  Fabric  Mills." 

This  was  answered  as  follows : 

"  October  26,  1918. 
"  From :  Office  of  the  Director  of  Purchase. 
"  To :  Pentucket  Narrow  Fabric  Mills,  Lowell,  Mass. 

"1.  Replying  to  your  telegram  of  October  25th,  this  office  pro- 
poses to  send  you,  subject  to  the  usual  approvals,  contracts  for  the 
following : 

"620,000  yards  of  2"  olive  drab  twill  webbinff,  to  be  sulphur 
dyed  in  the  yarn,  to  weigh  7^  pounds  per  100  yar3s  and  to  contain 
180  warp  ends  12/3  ply  and  24  picks  per  inch  12/3  ply  filling,  and 
to  stand  a  breaking  strain  of  650  pounds.  Deliveries  are  to  be 
about  40,000  yards  weekly,  beginning  January  4th,  1919,  the  entire 
order  to  be  completed  by  March  29,  1919.  The  price  is  to  be  lOJ 
cents  per  yard  net  f.  o.  b.  cars  Lowell,  Mass. 

"Ako  450,000  yards  J"  .31  oz.  olive  drab  webbinff,  to  be  in  ac- 
cordance with  Ordnance  Department  specifications,  dated  April  9, 
1918,  at  3^  cents  per  yard,  net  f.  o.  b.  cars  Lowell,  Mass.,  deliveries 
to  be  at  the  rate  of  about  35,000  yards  weekly,  beginning  January 
4,  1919,  the  entire  order  to  be  completed  by  March  29,  1919. 

"  By  authority  of  the  Director  of  Purchase. 

"Cotton  Goods  Subdivision  Webbing  Section. 
"  G.  L.  Maithewson,  Lieut.,  Q.  M.  C,  U.  S.  A.'' 

The  next  in  order  is  a  sheet,  a  copy  of  which  follows,  which  ap- 
pears to  be  a  requisition  from  Maj.  Kichmond,  of  the  cotton-goods 
branch,  to  the  purchasing  and  contracting  branch,  and  containing 
the  data  from  which  a  formal  contract  may  be  prepared.  It  bears 
the  approval  of  the  assistaint  chief  of  the  cotton-goods  branch  and 
also  the  approval  of  the  credits  and  finance  section  under  date  of 
November  6,  1918. 

"  Credits  and  Finance  Section. 

"War  Department,  Supply  and  Equipment  Division,  Quartermas- 
ter General's  Office,  Wasnington.  October  28, 1918. 

"No.  CGW-334 
"  From :  Cotton  Goods  Branch, 
"  To :  Purchasing  and  Contacting  Branch. 

"Contractors:  Pentucket  Narrow  Fabric  Mills.  (Estate  A.  Y. 
Rodger.) 

"Address :  Ijowell,  Mass. 

"Article :  Twill  webbing. 

"  Total  quantity :  520,000  yards. 

"  Price :  .lOJ  per  yard  f .  o.  b.  cars  Lowell,  Mass. 

"  Place  of  delivery :  Shipping  orders  later. 

"Name  and  location  of  mills:  Pentucket  Narrow  Fabric  Mills, 
Lowell,  Mass. 

" Date  of  delivery:  About  40,000  yards  weekly  beginning  January 
4,  the  entire  order  to  be  completed  by  March  29, 1919. 

"Contract  No.  7808~B. 
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"Specifications:  2"  O.  D.  twill  webbing,  to  be  sulphur  dyed  iu 
the  yarn  and  to  contain  about  180  warp  ends  12.3  ply  and  24  picks 
per  inch,  12/3  ply  filling,  to  weigh  7i  pounds  per  100  yards  and  to 
stand  a  breaking  strain  of  650  pounds. 

"Bond:  Waived. 

"  Eemarks :  This  purchase  applies  against  I.  B.  R.  W  236 ;  G.  D. 
62;  QCP  1922;  CE  469:  dated  Sept.  6,  1918.  and  is  in  accordance 
with  contractor's  telegram  dated  Oct.  26,  1918.  Use:  Shoulder 
straps  for  gas-mask  knai)sacks.  Clearance:  Army  No.  6072,  dated 
Sept.  20,  1918.  Appropriation:  Medical  &  Hospital,  1919;  Chemi- 
cal Warfare  Service  G.  O.  62 ;  allotment  D  1062. 

"(Signed)  H.  L.  Bailey, 

^^  Cotton   Goods  Branch. 

"  C.  R.  BiCHMOND, 

''Major,QMC.,USA. 
"  By  C  R.  Richmond. 

"Approved:  (W.  W.  Coriell)  Lt.  Col.  Q.  M.  C,  U.  S.  A.,  Asst. 
Chiet  of  Branch. 

"Approved :  Bond  required,  $63,300. 
"Credits  and  Finance  Section,  11/6, 1918. 
"By  B.White." 

A  similar  sheet  is  in  evidence  in  respect  to  the  order  for  three- 
fourths-inch  olive  drab  webbing,  and  this  likewise  shows  approval  by 
Col.  Coriell  and  by  the  Credit  and  Finance  Section  under  date  of 
November  6, 1918. 

6.  Mrs.  Rodger  testified  that  formal  contracts  were  sent  to  her  in 
triplicate,  three  providing  for  the  manufacture  of  three-fourths-inch 
webbing  and  three  for  the  manufacture  of  2-inch  webbing,  all  in 
accordance  with  the  provisions  stated  in  the  quoted  letter  of  October 
26, 1918.  She  stated  that  the  Government  required  her  to  procure  cer- 
tificates from  the  probate  court  at  Cambridge,  Mass.,  to  demonstrate 
that  she  had  been  appointed  administratrix  of  her  husband's  estate 
and  was  qualified  to  carry  on  the  business.  She  sent  to  Cambridge 
immediately  for  the  copies,  and  as  soon  as  they  were  received  she 
signed  the  six  formal  contracts  and  sent  them  to  Washington.  Her 
testimony  is  corroborated  by  the  testimony  of  her  brother-in-law 
that  he  saw  the  formal  contracts  in  Mrs.  Rodger's  possession  and 
examined  them,  and  later  deposited  them  in  the  post  office  at  Lowell. 
The  stenographer  in  the  employ  of  Mrs.  Rodger's  attorney  at  Lowell 
testified  that  at  the  request  of  Mrs.  Rodger  and  her  employer,  Mr. 
James  F.  Corbett,  she  wrote  the  following  letter,  which  Mr.  Corbett 
signed : 

"  October  26, 1918. 
"  F.  M.  EsTET,  Esq., 

"  Register  of  Prohate^  East  Cambridge^  Mass, 

"  My  Dear  Mr,  Estt  :  Will  you  kindly  send  to  me  by  return  mail^ 
if  possible,  three  certified  copies  of  the  appointment  of  Ida  M.  Rodger 
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as  administratrix  of  the  estate  of  Andrew  Y.  Rodger,  which  appoint- 
ment was  made  on  the  9th  day  of  October;  also  three  certified  copies 
of  the  decree  of  the  court  authorizing  the  administratrix  to  continue 
the  business  of  the  intestate? 
"Yours,  truly, 

"James  F.  Corbett." 

She  testified  also  that  she  saw  Mrs.  Rodger  at  about  the  time  the 
quoted  letter  was  written,  and  Mrs.  Rodger  had  a  number  of  war  con- 
tracts in  her  hands,  but  she  did  not  examine  them,  but  that  she  knew 
that  the  certificates  of  appointment  and  the  copies  of  the  decrees 
which  she  had  ordered  from  the  probate  court  were  to  be  sent  to 
Washington  in  connection  with  Government  contracts. 

6.  The  formal  contracts  which  Mrs.  Rodger  testifies  she  executed 
and  mailed  to  the  War  Department  on  or  about  November  6,  1918, 
have  not  been  found.  There  is  no  evidence  that  they  were  ever  exe- 
cuted by  the  United  States. 

DECISION. 

1.  There  has  been  much  confusion  in  respect  to  these  claims,  which 
is  due  to  some  extent  at  least  to  the  death  of  Mr.  Rodger  and  the 
inexperience  of  his  widow.  Her  position  was  an  extremely  difficult 
one,  and  it  is  not  unjust  to  attribute  to  the  circumstances  in  which 
she  found  herself  many  of  the  contradictions  and  uncertainties  con- 
nected with  the  determination  of  these  claims. 

2.  We  are  satisfied  that  informal  agreements  were  entered  into  be- 
tween the  United  States  and  Mrs.  Rodger  as  administratrix  result- 
ing from  the  offer  as  sent  by  her  on  October  25  or  26,  1918,  followed 
by  the  letter  from  Lieut.  Mathewson  of  October  26,  1918,  and  the 
approval  of  the  order  which  is  shown  on  the  requisition  which  has 
been  quoted,  and  also  by  the  fact  that  formal  contracts  were  sent  to 
Mrs.  Rodger  and  executed  and  returned  by  her. 

3.  No  webbing  was  manufactured  by  Mrs.  Rodger  under  either  of 
these  orders.  The  only  elements  of  loss  as  to  which  any  reimburse- 
ment can  be  made  are  for  the  purchase  of  yarn  and  in  connection  with 
work  done  in  the  preparation  of  looms  for  the  performance  of  the 
lOrders. 

4.  As  to  yarn,  it  appears  that  the  claimant  ordered  from  the  Til- 
linghast- Stiles  Co.,  of  Providence,  R.  I.,  6,000  pounds  of  16/2  yarn 
at  69  cents  and  1,000  pounds  of  20/2  yarn  at  72  cents.  The  evidence 
indicates  that  this  yam  was  ordered  by  the  claimant  in  consequence 
of  the  notice  sent  her  on  October  26,  1918.  None  of  the  yarn  or- 
dered on  November  2,  1918,  has  been  delivered  to  the  claimant,  but 
she  has  made  an  agreement  with  the  Tillinghast-Stiles  Co.  by  which 
that  company  has  agreed  to  accept-$l,869.20  in  settlement  of  its  claim. 
The  maximum  to  which  the  claimant  is  entitled  on  its  commitments 
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for  yam  would  be  that  amount.  The  basis  for  settlement  was  15 
cents  a  pound  This  yarn  was  16/2  and  20/2  and  was  suitable  for  the 
manufacture  of  three- fourths-inch  webbing  but  not  suitable  for  the 
2-inch  webbing,  which  required  12/3  yarn.  There  was  no  additional 
yarn  ordered  in  connection  with  the  performance  of  the  agreement 
for  2-inch  olive-drab  webbing. 

5.  The  claimant  was  unable  to  establish  with  any  precision  what 
expenditures  were  made  by  her  after  October  26,  1918,  and  before 
November  14,  1918,  when  further  performance  of  the  contracts  was* 
suspended.  The  evidence  shows  that  no  additional  looms  were  pur- 
chased by  her  after  October  26,  1918.  The  looms  which  were  to  be 
used  in  the  performance  of  the  two  orders  were  those  which  had  been 
purchased  by  her  husband  at  second  hand  in  his  lifetime.  It  is  evi- 
dent, however,  that  some  labor  was  expended  in  the  repair  of  the 
looms  and  in  the  fitting  of  them  for  the  performance  of  the  two  orders 
of  October  26,  and  it  is  possible  that  some  parts  were  purchased  by 
the  claimant  for  use  in  the  looms.  The  claimant  should  be  given  an 
opportunity  to  present  evidence  as  to  her  expenditures  between  Octo- 
ber 26, 1918,  and  November  14, 1918,  in  preparing  to  perform  the  two 
agreements.  It  may  be  that  an  audit  by  a  competent  accountant 
would  make  certain  many  matters  which  are  now  wholly  uncertain. 

6.  On  December  6, 1918,  the  claimant  wrote  the  zone  supply  officer 
in  Boston  as  follows : 

"  Replying_to  your  letter  of  the  3rd  instant,  with  reference  to  con- 
tracts T778-B— 450,000  yards  of  f  .31  oz.  O.  D.  web  at  $.03J  and 
7807-B— 520,000  yards  of  2"  O.  D.  twill  web  at  $.1025,  beg  to 
state  that  we  had  not  up  to  the  time  of  your  communication  con- 
tracted for  any  yam  to  be  used  in  the  filling  of  said  contracts. 

"We  have,  however,  lost  customers  for  regular  merchandise  on 
our  looms — in  anticipation  of  working  on  these  contracts." 

and  on  March  27,  1919,  she  signed  the  following  paper,  which  was 
prepared  and  presented  to  her  for  signature  in  behalf  of  the  zone 
supply  officer  at  Boston : 

"  In  connection  with  the  termination  and  cancellation  of  contract 
No.  7808-B,  being  for  520,000  yds.  of  2"  O.  D.  twill  webbing,  the 
office  of  the  zone  supply  officer  is  hereby  notified  that  the  Pentucket 
Narrow  Fabric  Mills,  Lowell,  Mass.,  is  willing  to  accept  the  entire 
cancellation  without  making  any  claim  for  compensation  therefor." 

Neither  of  these  two  papers  is  conclusive  against  the  claimant. 
The  statement  in  the  letter  of  December  5,  1918,  that  she  had  not 
contracted  for  any  yarn  appears  to  be  inaccurate,  since  the  evidence 
is  conclusive  that  she  did  place  an  order  for  7,000  pounds  of  yarn 
with  the  Tillinghast-Stiles  Co.  The  statement  in  her  letter  of  March 
27,  1919,  that  she  was  willing  to  accept  cancellation  of  contract  No. 
7808-B  without  making  any  claim  for  compensation  is  not  in  the 
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form  of  a  release  and  no  consideration  was  paid  the  claimant  in 
connection  with  it.  We  are  satisfied  that  she  signed  this  paper  in 
ignorance  of  her  rights  and  under  a  misapprehension, 

7.  There  is  no  way  in  which  the  United  States  can  be  required  to 
recompense  this  claimant  for  fire  losses. 

DisPosrrioN. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  office  of  the  Director  of  Purchase,  for  action  in  Hie  manner 
provided  in  subdivision  C,  section  6,  Supply  Circular  No.  17,  Pur- 
chase, Storage,  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Hendon  concurring. 
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May  3,  1920. 
Case  No.  2304. 

In  re  ClAIK  OF  THE  PEKTVCXET  KABBOW  FABBIC  KILLS. 

1.  INFOBXAL  AOBEEXBNT. — Where,  pursuant  to  request  for  bids  for  the  manu- 
facture of  twill  webbing,  claimant  submits  a  bid  by  telegram,  in  which 
immediate  answer  is  requested  because  of  the  necessity  of  buying  yams, 
and  on  the  following  day  the  Qovemment  advises  claimant  that  it  proposes 
to  send  contracts  for  a  definite  quantity  of  webbing  at  prices  therein  speci- 
fied, and  subsequently  does  send  such  contracts,  there  is  an  informal  agree- 
ment within  the  meaning  of  the  act  of  Xarch  2,  1919,  and  claimant  is 
entitled  to  be  reimbursed  for  loss  on  commitments  for  yarns  and  for 
expense  incurred  in  repairing  her  looms  preparatory  to  the  execution  of 
the  contract. 

S.  WAIVEB  OF  CLAIH. — Although  claimant  may  have  advised  Qovemment 
ofllcers  that  she  had  made  no  commitments  for  the  necessary  yams  to  fill 
her  contracts  and  had  signed  a  statement  that  she  was  willing  to  accept 
cancellation  without  claim  for  loss,  these  statements  would  not  amount  to 
a  release  of  the  claim  if  in  fact  commitments  and  expenditures  has  been 
made  on  the  strength  of  the  contract  and  such  statements  were  made  in 
ignorance  and  under  misapprehension  of  claimant's  rights. 

S.  FIBE  LOSS. — ^Vnder  the  facts  of  this  case  claimant  is  not  entitled  to  com- 
pensation for  loss  by  fire. 

4.  CLAIM  AND  DECISION.-^This  claim  is  for  $2,000,  under  the  act  of  Xarch  2, 
1919,  for  loss  on  contracts  for  the  manufacture  of  twill  webbing.  Held, 
claimant  entitled  to  recover  as  indicated  in  the  above  syllabus. 


Mr.  Eaton  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT  AND  DECISION. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  by  reason  of  an  agreement 
alleged  to  have  been  entered  into  between  the  claimant  and  the 
United  States.    The  amount  of  the  claim  is  uncertain. 

2.  This  Board  has  made  findings  and  rendered  a  decision  under 
a  claim  by  the  same  claimant  numbered  686,  and  has  determined 
that  an  informal  agreement  was  entered  into  between  the  claim- 
ant and  the  United  States  on  October  26,  1918,  for  the  manufacture 
by  the  claimant  of  450,000  yards  of  three-quarter-inch  0.31-ounce 
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olive-drab  webbing.  It  is  not  necessary  to  repeat  the  findings  or  to 
restate  the  decision,  which  will  be  found  in  the  record  under  claim 
No.  686,  to  which  reference  is  made. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  ofiice  of  the  Director  of  Purchase,  for  action  in  the 
manner  provided  in  subdivision  C,  section  6,  Supply  Circular  No.  17, 
Purchase,  Storage,  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Hendon  concurring. 
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Mat  3, 1920. 
Case  No.  2443.. 

In  re  CLAIM  OF  FOUNDATION  CO. 

I.  XETHOD  OF  ACCOUHTINQ. — ^Where,  under  the  provisions  of  a  formal  cost- 

plus  percentage  contract,  claimant  is  entitled  to  reimbursement  for  the 
cost  of  maintaining  and  operating  a  commissary  and  the  contracting 
ofllcer  and  claimant  agree  as  a  method  for  determining  such  costs  that 
the  contractor  should  charge  83 i  cents  for  each  meal,  and  that  if  there 
was  a  loss  under  this  charge  the  QoTcmment  would  reimburse  claimant, 
but  if  there  was  a  profit  the  Qovernment  would  receive  it,  and  meal 
tickets  *  were  furnished  the  contractors  by  the  Qovernment  and  in  the 
formal  settlement  under  the  contract  the  contractor  was  charged  with 
all  of  the  m^al  tickets  issued  to  it,  less  those  accounted  for  by  the  con- 
tractor, such  method  of  settlement  was  erroneous,  as  the  contractor  should 
only  have  been  charged  with  the  number  of  meals  served  at  the  price 
agreed  upon,  and  the  contractor  is  entitled  to  recover  the  dilTerence  be- 
tween the  amount  so  erroneously  charged  against  it  and  the  amount  com- 
puted on  the  basis  of  the  number  of  meals  served  at  the  iized  price. 

II.  CLAIM  AND  ])£CISIOK.--Claim  for  $24,147.84  for  commissary  expense  under 

G.  0.  103.    Held,  claimant  entitled  to  recover. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FIKDING8   OF  FACT. 

1.  This  is  an  appeal  from  the  decision  of  Claims  Board,  Chemical 
Warfare  Service,  on  a  claim  for  $24,147.34,  on  two  formally  executed 
contracts  under  the  following  circumstances. 

2*  On  March  14,  1918,  the  Foundation  Co.,  of  New  York,  entered 
into  two  contracts,  Nos.  GPK-55  and  GPEr-56,  with  the  United 
States  for  the  construction  of  a  chlorine  and  power  plant  at  Edge- 
wood  Arsenal,  Md.    These  contracts  provided  in  part  as  follows: 


Cost  of  work. — The  contractor  shall  be  reimbursed  in  the  manner 
hereinafter  described  for  such  of  its  actual  net  expenditures  in  the 
performance  of  such  work  as  mav  be  approved  or  ratified  by  the  con- 
tracting oflBcer  and  as  are  included  in  the  following  items : 

♦  ♦♦♦♦♦♦ 

(ff)  Buildings  and  equipment  reguired  for  necessary  office,  com- 
missary, and  hospital,  and  the  cost  oi  maintaining  and  operating  said 
office,  commissary,  and  hospital,  including  such  minor  expenses  as 
telegrams,  telephone  service,  expressage,  postage,  etc." 
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3.  Under  the  provisions  of  these  contracts,  the  claimant  company 
maintained  a  commissary  for  the  purpose  of  feeding  its  employees 
and  su;h  employees  of  the  Government  as  might  desire  to  take  ad- 
vantage thereof.  There  is  no  dispute  as  to  the  facts  in  this  case,  but 
the  difficulty  is  to  determine  the  method  to  be  used  in  determining 
the  amount  of  reimbursement  to  the  contractor  for  the  operation  of 
the  commissary.  It  was  agreed  that  the  claimant  company  was  to 
charge  33^  cents  for  each  meal.  If  there  was  a  loss  under  this  charge, 
the  Government  should  reimburse  the  claimant,  but  if  there  was  a 
profit  the  Government  was  to  receive  it. 

DECISION. 

1.  Col.  Edward  B.  EUicott  was  appointed  construction  officer  in 
charge  of  operations  at  Edgewood  Arsenal,  and  was  named  con- 
tracting officer  in  connection  with  the  performance  of  the  two  con- 
tracts. He  ordered  the  installation  of  a  system  for  the  operation 
of  the  commissary  whereby  all  persons  who  ate  meals  at  the  com- 
missary should  be  counted  and  the  Foundation  Co.  charged  33 J 
cents  for  each  meal  served. 

2.  A  count  was  kept  of  each  meal  served,  first  by  a  representa- 
tive of  the  claimant  company  and  later  by  Government  checkers 
stationed  at  the  entrances  by  Col.  EUicott's  orders.  By  order  of 
Col.  EUicott  an  audit  was  made  of  the  Government  records  at  the 
arsenal.  The  report  shows  that  the  total  number  of  meals  served 
was  552,385.  Of  this  total,  650,209  were  served  to  holders  of  tickets 
and  2,176  to  soldiers  and  others  who  had  no  tickets.  Claimant  com- 
pany alleges  that  it  lost  approximately  $9,000  over  and  above  the 
amount  of  this  claim  by  permitting  Government  employees  to  eat 
without  properly  signed  orders.  No  claim,  however,  is  being  made 
for  this  amount. 

8.  Col.  EUicott  testified  that  the  system  by  which  the  claimant 
company  was  charged  with  38^  cents  for  every  meal  served  was  not 
only  the  system  which  he  ordered  but  was  the  one  that  was  adopted, 
and  that  adjustment  should  be  made  on  that  basis.  The  amount 
with  which  the  claimant  company  should  be  charged,  according  to 
Col.  EUicott's  orders,  is  $184,128.33,  which  is  the  figure  determined 
as  correct  by  the  Government  auditor. 

4.  Col.  EUicott  directed  that  books  of  tickets  should  be  printed 
and  delivered  to  the  claimant,  to  be  sold  by  it  to  employees  at  33J 
cents  per  ticket.  The  use  of  tickets  was  a  convenience  not  only  to 
the  contractor  and  its  employees  but  also  the  Government,  in  that 
it  did  not  necessitate  the  handling  and  auditing  of  money  by  the 
checkers.  By  the  use  of  this  system  the  contractor  handled  all  the 
money  and  was  merely  charged  for  the  number  of  meals  served. 
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The  system  was  also  a  convenience  to  the  contractor  and  its  em- 
ployees, in  that  it  did  away  with  handling  an  awkward  sum,  as 
change  and  tickets  could  be  given  to  new  employees  who  were  with- 
out funds  and  their  cost  deducted  from  their  wages.  One  ticket 
was  taken  up  and  punched  at  the  time  a  meal  was  served.  This  pre- 
vented the  tickets  from  being  used  a  second  time,  and  it  was  only 
necessary  to  count  the  tickets  and  orders  after  the  rush  was  over  to 
determine  the  number  of  meals  served.  No  tickets  were  ever  sold 
by  the  Government,  nor  was  any  money  ever  received  by  the  Gov- 
ernment from  the  sale  of  the  tickets.  There  was  no  liability  on  the 
part  of  the  Government  on  account  of  the  sale  of  tickets  until  or 
unless  they  were  presented  at  the  entrance  for  meals.  The  Govern- 
ment then  became  liable  to  the  contractor  for  the  cost  of  the  meal 
served  in  case  the  cost  exceeded  33J  cents,  as  it  did.  It  would  make 
no  difference  to  the  Government  if  the  contractor  gave  away  some 
of  the  tickets  to  its  employees  or  if  bogus  tickets  were  used,  as  the 
Government  debited  the  contractor  33^  cents  for  each  meal  served. 

5.  It  was  contended  that  the  system  which  Col.  EUicott  ordered 
was  not  the  one  which  was  adopted  and  that  Col.  Ellicott  is  mis- 
taken. There  was  testimony  on  the  part  of  some  of  the  men  under 
Col.  Ellicott  that  the  system  adopted  was  to  charge  the  contractor 
with  the  total  in  dollars  of  the  books  of  tickets;  that  as  they  were 
delivered  at  the  arsenal  from  the  printer  the  books,  which  were  of 
various  values,  from  $1  to  $7,  were  counted  and  that  the  tickets  in 
each  book  were  counted  also,  and  that  the  contractor  was  then 
charged  with  the  total  as  shown  by  the  count.  The  testimony  was 
that  the  count  of  the  books  and  tickets  was  made  under  the  super- 
vision of  Government  checkers.  We  are  satisfied  that  a  careful 
count  was  not  actually  made,  but  that  the  packages  of  tickets  were 
many  times  turned  over  to  the  contractor  exactly  as  received  from 
the  printer  without  having  been  previously  opened.  No  receipt  for 
the  tickets  was  taken  from  the  claimant  when  the  tickets  were 
turned  over  to  it. 

6.  In  preparing  the  final  settlement  of  the  contracts  above  referred 
to,  Field  Auditor  Benjamin  E.  Hinz  debited  the  claimant  company 
with  the  face  value  of  all  the  tickets  printed  and  delivered  to  it  and 
not  accounted  for.  Eight  hundred  and  thirty-seven  thousand  tickets 
were  printed  and  delivered  to  claimant  company.  Of  this  number 
550,209  tickets  were  presented  for  meals  and  214,349  tickets  were  ac- 
counted for,  leaving  72,442  tickets  unaccounted  for.  Mr.  Hinz 
debited  the  claimant  company  for  2,176  meals  served  on  written 
orders,  amounting  to  $725.33,  and  837,000  tickets,  less  214,349  tickets 
accounted  for,  totaling  622,651  and  amounting  to  $207,550.34.  This 
makes  a  total  amount  of  $208,275.67  which  was  debited  against  claim- 
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ant  company.  Claimant  company  protested  to  Col.  Ellicott,  contract- 
ing oflRcer,  against  this  charge,  and  he  had  an  audit  made  of  the  Gov- 
ernment records  at  the  arsenal.  The  auditor  reported  that  the  num- 
ber  of  meals  served  on  tickets  and  orders  was  552,385,  and  the  Founda- 
tion Co.  should  be  debited  $184,128.33  instead  of  $208,275.67.  The- 
difference  is  $24,147.34.  Col.  Ellicott  ordered  a  voucher  prepared  for 
that  amount  and  signed  it.  Maj.  Henry  O.  Gartner,  disbursing  officer 
at  Edgewood  Arsenal,  refused  payment  of  the  voucher  on  the  ground 
that  he  had  reason  to  believe  that  the  system  adopted  was  to  charge 
claimant  company  with  the  face  value  of  all  tickets  delivered  to  it. 
This  claim  is  for  the  amount  of  the  voucher. 

7.  It  was  argued  that  the  tickets  delivered  to  claimant  company  and 
not  used  or  accounted  for  may  have  been  sold  to  its  employees  and 
that  claimant  company  has  received  and  retained  the  proceeds  for 
which  it  furnished  no  consideration.  If  tickets  were  sold  and  not 
used  for  meals,  they  are  a  liability  against  claimant  company  until 
barred  by  the  statute  of  limitations.  It  is  far  from  reasonable,  if 
not  ridiculous,  to  assume  that  72,442  tickets  having  a  face  value  of 
$24,147.34  were  purchased  and  carried  away  by  employees.  The 
Foundation  Co.  must  redeem  the  tickets  on  presentation.  The  United 
States  is  under  no  obligation  to  pay  anything  to  holders  of  unused 
tickets.  One  Government  witness  testified  that  from  his  experience 
in  such  matters,  not  more  than  one-half  of  1  per  cent  of  the  tickets 
purchased  by  employees  would  be  carried  away  unused.  There  were 
72,442  unaccounted  for,  and  on  the  percentage  suggested,  tickets  with 
a  face  value  of  approximately  $120  only  were  carried  away  by  em- 
ployees. Books  of  tickets  were  printed  and  delivered  from  time  ta 
time  and  changes  were  made  in  style  and  color.  We  are  satisfied  on 
all  the  evidence  that  as  the  new  issues  of  tickets  were  received,  all 
tickets  of  previous  issues  that  were  in  the  hands  of  claimant  com- 
pany were  destroyed  and  that  this  fact  explains  so  large  a  dis- 
crepancy. 

8.  It  is  agreed  by  all  concerned  that  the  object  of  any  system  of 
checking  or  counting  in  the  operation  of  a  commissary  is  to  deter- 
mine the  number  of  meals  served.  Col.  Ellicott's  orders  were  to 
make  that  determination  by  actual  count.  We  are  satisfied,  as  he  is^ 
that  his  orders  were  obeyed.  The  evidence  falls  far  short  of  warrant- 
ing an  inference  that  his  orders  were  not  followed.  It  remains  for 
the  disbursing  officer  to  honor  Col.  EUicott's  voucher  for  $24,147.34. 
This  should  be  done. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Chemical  Warfare  Service,  for  appropriate 
action. 

Col.  Delafield  and  Mr.  Tanner  concurring. 
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Mat  4,  1920. 
Case  No.  2507. 

In  re  CLAIM  07  W.  OOXBOK  XoCABX  ft  CO. 

1.  COICPTTLSOET  OEDER — ^HEPLIED  AGREEXEKT. — Where  the  Oovernment  oom^ 

mandeers  a  warehouse  and  orders  all  owners  of  goods  stored  therein  to 
remove  same,  and  in  compliance  with  such  orders  claimant  removes  a 
large  quantity  of  cotton  which  it  had  stored  in  snch  warehouse,  there  is 
an  implied  agreement  on  the  part  of  the  Qovemment  to  reimburse  claim- 
ant for  its  expense  in  removing  such  cotton. 

2.  CLAIX  AND  DECISION. — Claim  for  $15,912.16  for  expenses  in  moving  cotton 

under  compulsory  order.    Held,  claimant  entitled  to  recover. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OF  PACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  was  originally  presented  by  claimant's  letter  of 
August  14,  1918,  to  the  Board  of  Appraisers  of  the  War  Depart- 
ment. Thereafter  informal  petition  was  filed  by  the  claimant.  On 
March  1,  1920,  the  Board  of  Appraisers  transmitted  claim  and  ac- 
companying papers  to  the  War  Department  Claims  Board.  On 
March  2  the  War  Department  Claims  Board  transmitted  the  claim 
to  the  Board  of  Contract  Adjustment. 

2.  The  claimant  was  engaged  in  the  cotton  brokerage  business  and 
was  a  member  of  the  New  York  Cotton  Exchange  and  subject  to  the 
rules  and  regulations  prescribed  for  members  of  that  exchange. 
Prior  to  January,  1918,  the  claimant  had  stored  10,329  bales  of  its 
own  cotton  in  the  Brooklyn  warehouse  of  the  Bush  Terminal  Co., 
under  agreements  which  then  existed,  that  the  cotton  was  to  remain 
in  the  warehouse  so  long  as  the  storage  charges  were  promptly  paid. 

3.  On  January  3, 1918,  the  following  requisition  notice,  signed  by 
the  Acting  Quartermaster  General  of  the  Army,  was  sent  to  the  Bush 
Terminal  Co. : 

"  1.  Pursuant  to  the  authority  vested  in  the  President  by  the  act 
of  Congress  approved  August  29,  1916  (39  Stat.  545),  providing  for 
possession  and  control  of  systems  of  transportation,  and  by  section 
10  of  the  act  of  Con^^ress  approved  August  10,  1917  (Pub.  No.  41, 
65th  Cong.),  authorizing  the  requisitioning  of  storage  facilities  for 
supplies  connected  with  the  common  defense,  possession  and  control  is 
hereby  taken,  by  direction  of  the  President,  of  the  following  described 
parts  of  a  svstem  of  transportation,  including  storage  facilities ;  that 
IS  to  say,  or  those  portions  of  the  Bush  Terminal's  docks  and  ware- 
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house  propertv  described  in  schedule  "  A  "  and  shown  on  the  map  on 
schedule  "  B  "  on  file  in  this  offic  e,  in  New  York  Harbor,  to  the  end 
that  thev  may  be  utilized  to  the  exclusion  of  all  other  traffic,  so  far 
as  may  be  necessary,  and  for  such  time  as  may  be  required,  for  the 
transportation  of  troops,  wai:  material  and  equipment,  for  the  storage 
of  military  supplies,  and  for  such  other  purposes  connected  with  the 
emergency  as  may  be  needful  or  desirable.  Steps  will  be  promptly 
taken  to  ascertain  the  fair  compensation  to  be  paid  for  the  temporary 
use  by  the  Government  of  the  premises,  and  also  the  fair  compensa- 
tion to  be  paid  for  the  property  in  the  event  that  the  Government 
shall  determine  prior  to  Julv  1,  1918,  to  acquire  absolute  title 
thereto." 

On  January  15,  1918,  Lieut.  Haydn  S.  Cole,  supervisor  of  docks, 
wharves,  and  terminals,  office  of  general  superintendent,  United 
States  Army  Transport  Service,  New  York,  wrote  the  president  of 
the  New  York  Cotton  Exchange,  requesting  him  to  communicate  to 
all  members  of  the  cotton  exchange  who  owned  cotton  stored  in  the 
Bush  Terminals  and  inform  them  that — 

'^  It  is  requested  that  all  cotton  stored  in  these  warehouses  be  re- 
moved prior  to  February  15, 1918." 

The  claimant,  whose  representative  was  a  member  of  the  New  York 
Cotton  Exchange,  was  given  notice  accordingly. 

By-  letter  of  February  21,  1918,  the  supervisor  of  docks,  wharves, 
and  terminals  informed  the  claimant  in  part  as  follows: 

"1.  By  order  of  the  general  superintendent,  Army  Transport 
Service,  all  cotton  now  stored  in  the  Bush  Terminal  is  to  be  set  out 
in  the  streets  on  Saturday  morning,  February  23rd,  at  eight  o'clock. 
This  action  was  rendered  necessary  by  a  complete  inattention  on  the 
part  of  the  owners  of  the  cotton  in  the  Bush  Terminal  to  the  order 
of  this  department  under  date  of  February  15,  1918.    ♦    ♦     ♦ 

"  3.  In  view  of  what  appears  to  be  an  earnest  effort  on  your  part 
to  remove  your  cotton,  this  department  has  concluded  to  grant  you 
additional  time  up  to  and  including  March  3rd,  1918." 

Just  after  the  receipt  of  this  letter  the  claimant's  representative 
had  an  interview  with  Lieut.  Haydn  S.  Cole,  who  had  charge  of  the 
removal  of  the  cotton  on  behalf  of  the  superintendent  of  the  Army 
Transport  Service,  and  was  told  by  Lieut.  Cole  that  the  Government 
would  pay  the  claimant  for  the  cost  of  removing  the  cotton. 

4.  In  compliance  with  the  said  orders  and  requests  of  the  Govern- 
ment and  in  reliance  of  the  promise  made  to  it  by  Lieut.  Cole,  the 
claimant  did  remove  from  the  warehouse  of  the  Bush  Terminal  Co. 
10,329  bales  of  cotton  owned  by  it  prior  to  March  4,  1918.  For  the 
expenses  entailed  in  removing  said  cotton  the  claimant  now  asks  re- 
imbursement in  the  sum  of  $15,912.16.  It  appears  from  the  evidence 
that  the  cotton  would  not  have  been  removed  by  the  claimant  had  it 
not  been  for  the  orders  and  requests  of  the  Government,  and  that 
all  of  the  10,329  bales  of  cotton  were  owned  by  the  claimant  during 
all  the  times  covered  by  these  proceedings.    It  further  appears  that 
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most  of  the  cotton  was  transferred  by  lighters  from  Brooklyn  to  the 
American  Docks,  New  York,  and  the  remaining  portion  to  the  White 
Star  Steamship  Line  Co.'s  pier.  New  York.  The  harbor  was  partly 
frozen  over,  which  results  in  demurrage  charges  accruing.  It  was 
the  practice  to  insure  cotton  while  in  transit  and  the  rules  of  the 
New  York  Cotton  Exchange  provided — 

**A  charge  of  12^0  jper  bale  shall  be  paid  by  the  receiver  to  the 
arty  making  the  delivery  where  deliveries  are  made  accompanied 
y  certificates  of  grade  of  the  inspection  bureau." 

DECISION. 

1.  On  January  3,  1918,  the  Government  requisitioned  the  Brook- 
lyn warehouse  of  the  Bush  Terminal  Co.,  under  authority  of  the 
act  of  Congress  approved  August  29, 1916  (89  Stat.  L.,  645),  and  by 
section  10  of  the  act  of  Congress  approved  August  10,  1917,  com- 
monly known  as  the  Lever  Act.  To  fully  carry  out  the  said  requisi- 
tion order,  the  claimant  was  requested  to  remove  all  its  cotton  stored 
at  the  Bush  Terminal  Warehouse,  by  letter  dated  January  15,  1918, 
signed  by  Lieut.  Haydn  S.  Cole,  United  States  Army,  supervisor 
of  docks,  wharves,  and  terminals,  United  States  Army  I'ransport 
Service,  New  York,  which  request  was  supplemented  by  letter  of 
February  21,  1918,  signed  by  Capt.  C.  D.  Hammond,  Quartermaster 
Corps,  for  Lieut.  Cole.  Lieut.  Cole  also  informed  the  claimant  that 
the  Government  would  pay  the  cost  of  moving  the  cotton. 

2.  The  claimant,  in  compliance  with  said  requests  and  promises, 
did  remove  10,329  bales  of  cotton  from  the  Brooklyn  warehouse  of 
the  Bush  Terminal  Co.  In  performing  said  services  at  the  request 
and  for  the  benefit  of  the  Government,  the  claimant  was  obligated  to 
pay  for  lighterage,  drayage,  insurance,  and  demurrage  charges  on 
the  said  cotton. 

3.  It  is  the  opinion  of  this  Board  that  an  implied  agreement 
arose  on  the  part  of  the  United  States  to  reimburse  the  claimant  the 
fair  value  of  services  actually  rendered  to  and  accepted  by  the 
United  States,  as  well  as  the  necessary  expenses  which  the  claimant 
incurred  in  so  doing,  which  agreement  the  Secretary  of  War  is,  by 
the  act  of  March  2, 1919,  authorized  to  adjust. 

DisposrrioN. 

This  Board  will  cause  the  amount  due  to  the  claimant  to  be  ascer- 
tained and  computed  in  accordance  with  its  decision  and  the  pro- 
visions of  supply  circulars  of  the  Purchase,  Storage,  and  Traffic 
Division,  and  will  make  the  statutory  award  and  cause  the  same  to  be 
executed  on  behalf  of  the  United  States  and  by  the  claimant  and  to 
be  transmitted  to  the  appropriate  finance  officer  for  payment. 

Col.  Delafield  and  Mr.  Hendon  concurring. 
341ia— 21— VOL  6 61 
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Mat  6, 1920* 
Case  No.  1537. 

Jn  re  CLAIM  OF  THE  BUSSIAN  BEHINQTON  EIFLE  CONTBACT  TBUSTEES. 

1.  HACHUTEBY  FOB  THE  XANTTFACTXTBE  OF  SMALL  ABMS— EXEBCISE  OF 
OPTION.— Where,  tinder  a  contract  with  the  Bussian  Bemington  Bliie 
Contract  Trustees,  the  Qovernment  has  an  option  to  buy  certain  machinery 
at  a  price  agrreed  npon  between  the  Qoyemment  and  the  trustees,  or  at  a 
price  to  be  fixed  by  arbitrators,  one  chosen  by  each  party  and  a  third  by 
the  two  so  chosen  if  the  two  are  unable  to  afi^ree,  and  thereafter  the 
Government  notifies  the  trustees  that  it  desires  to  exercise  the  option,  and 
each  party  appoints  appraisers,  who  fix  the  price  the  Qovernment  shall  pay 
for  such  machinery,  and  the  machinery  is  taken  over  and  used  by  the 
Government  before  November  12,  1918.  The  Qovernment  is  obligated  under 
the  act  of  March  2,  1919,  to  pay  therefor  the  price  so  fixed,  even  though 
the  appraisal  was  not  completed  until  after  November  12,  1918. 

a.  CLAIM  AND  DECISION.— Claim  for  |424,634.88  under  the  act  of  March  2, 
1919,  for  machinery  for  the  manufacture  of  small  arms.  Held,  that  the 
Qovernment  is  liable  for  the  value  of  such  machinery  as  fix#td  by  the 
appraisers. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $424,634.33,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  Russian  Remington  Rifle  Contract  Trustees  is  the  correct 
name  of  the  persons  to  whom  had  been  conveyed  prior  to  January  2, 
1918,  the  title  to  machinery,  machines,  and  various  kinds  of  equipment 
located  at  the  plant  of  the  Remington  Arms  Union  Metallic  Car- 
tridge Co.  in  Bridgeport,  Conn.  They  will  hereafter  be  called  the 
Trustees.  Their  powers  and  duties  are  set  forth  in  a  series  of  agree- 
ments bearing  date  January  2,  1918,  a  printed  copy  of  which  is  in 
evidence,  to  one  of  which  the  United  States  is  a  party.  In  one  of 
these  agreements  appears  the  following  provision : 

"  (7)  Prior  to  the  sale  of  any  of  said  machinery  or  inventory  to 
tny  other  person,  the  Trustees  shall  offer  the  same  to  the  United 
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States,  and  the  United  States  shall  have  an  option  to  purchase  the 
same  or  any  part  thereof  if  it  shall  make  known  its  desire  to  make 
such  purchase  within  30  days  after  it  receives  said  offer.  The  pur- 
chase price,  if  it  can  not  be  agreed  upon  by  the  Trustees  and  the 
United  States,  shall  be  fixed  by  arbitrators,  one  arbitrator  to  be  chosen 
bv  each  party  and  a  third  arbitrator  by  the  two  arbitrators  so  chosen, 
it  said  two  arbitrators  are  unable  to  agree." 

3.  The  United  States  had  by  virtue  of  this  provision  an  option  on 
all  the  machinery  to  which  the  Trustees  held  title,  or  a  right  to  re- 
quire the  Trust^s  to  turn  over  to  the  United  States  such  portions 
of  the  machinery  owned  by  them  as  the  United  States  should  call  for. 

4.  The  United  States  decided  in  February,  1918,  to  avail  itself  of 
its  option  on  such  of  the  Trustees'  machinery  and  equipment  as  should 
be  required  for  the  manufacture  of  Browning  machine  guns,  Colt 
pistols,  and  the  Pedersen  device.  A  procurement  order  was  sent  to 
the  Trustees  on  or  about  February  20, 1918,  a  copy  of  which  follows : 

(War  Department,  Procurement  Division,  Sixth  and  B  Streets  NW.,  OflBce  of  the  Chief 
•f  Ordnance,  Washington.  D.  C.  Procurement  order.  War-Ord-P  2822-1484A.  P. 
Work  Order.  Form  of  Contract,  Important:  In  reply  refer  to  War-Ord-.  File. 
Syalwl.     P412.34/l()96.  ] 

The  contract  covering  this  order  will  be  prepared  immediately 
upon  receipt  of  the  contractor's  acceptance  indorsed  on  the  copy  for- 
warded herewith.    No  formal  contract. 

Date :  Summary.  Quantity. 

Firm:  Henry  S.  Kimball,  Wm.  Wallace,  Jr.,  E.  Poliakoff,  Col. 
F.  W.  Abbot,  trustees  for  the  Russian  Government,  as  indicated  in 
letter. 

Address :  120  Broadway,  New  York,  N.  Y. 

Price :  To  be  determined  later. 

Order  for :  Machine  tools  and  machinerv. 

Sirs  :  1.  I  am  directed  by  the  Acting  Chief  of  Ordnance  to  hisreby 

give  you  an  order  for  the  machine  tools  located  at  the  plant  of  the 
emington  Arms  Union  Metallic  Cartridge  Co.,  Bridgeport,  Conn., 
but  owned  by  the  Russian  Government  and  placed  in  the  hands  or 
four  (4)  trustees  for  sale. 

2.  The  United  States  will  purchase  all  of  such  machine  tools  and 
machinery  which  can  be  utilized  and  may  be  required  for  the  manu- 
facture oi  rifles  and  machine  guns. 

3.  The  value  of  the  machine  tools  and  machinery  is  to  be  fixed  by 
appraisers,  one  appointed  by  and  representing  the  United  States, 
the  other  appointed  by  and  representing  the  Trustees  for  the  Russian 
Government.  The  basis  of  the  appraisal  shall  be  the  fair  market 
value  as  of  to-day,  where  such  is  ascertainable,  and  if  not  so  ascer- 
tainable, the  cost  price  of  such  machine  tools  or  machinery  plus  the 
average  increase  or  decrease  in  value  of  machine  tools  and  machinery 
of  generally  similar  character  the  market  value  of  which  can  be  as- 
certained. From  such  market  value  shall  be  deducted  depreciation 
in  accordance  with  the  percentages  as  indicated  on  pages  78  and  79, 
under  the  heading  "  Schedule  M  "  of  the  Supplemental  Agreement 
between  the  Russian  Government  and  the  Remington  Arms  Union 
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Metallic  Cartridge  Co.,  Inc.,  dated  September  10,  1917.    A  copy  of 
said  schedule  is  hereto  attached. 

4.  In  case  only  a  part  of  any  machine  tools  can  be  utilized  for  the 
manufacture  of  rifles  and  machine  guns,  and  the  value  of  such  part, 
as  fixed  by  the  appraisers,  is  less  than  80%  of  the  value  of  the 
complete  machine  tool,  the  Trustees  may  elect  to  retain  such  machine 
tool  and  dispose  of  it  elsewhere,  as  they  deem  fit. 

5.  Delivery  at  the  ^ant  of  the  Remington  Arms  Union  Metallic 
Cartridge  Company,  IJrid.geport^  Conn.,  of  the  machine  tools  and 
machinery  will  be  made  immediately  upon  the  completion  of  the 
appraisal  thereof. 

6.  Any  communication  in  connection  with  this  Procurement  Order 
should  make  reference  to  P2822-1484A.  You  are  requested  to  notify 
this  office  of  your  acceptance  of  the  inclosed  copy.  This  order  ancl 
your  acceptance  thereof  indicated  above  will  constitute  a  verbally 
and  binding  contract  on  both  parties. 

Respectfully, 

(  Signed )  Samuel  McRoberts, 

Colonel^  Ordnance^  N.  A, 

5.  Schedule  M  attached  to  this  procurement  order  contains  a  list 
of  percentages  of  depreciation  which  should  be  applied  when  the 
claimant's  property  was  purchased  by  the  United  States. 

6.  Mr.  Percy  M.  Brotherhood  was  appointed  on  March  1,  1918,  to 
represent  the  United  States  in  the  appraisal  of  the  machinery, 
machine  tools,  and  other  items  of  facilities  which  belonged  to  tlie 
Trustees.  Mr.  Brotherhood  rqported  to  Col.  Charles  N.  Black  of 
the  Procurement  Division  of  the  Ordnance  Department  on  August 
13, 1918,  the  result  of  his  appraisal,  and  handed  Col.  Black  the  prices 
that  had  been  arrived  at,  together  with  a  schedule  of  the  machinery 
which  had  been  taken  over  by  the  United  States.  This  machinery 
was  listed  and  is  described  in  schedule  A  which  was  attached  to  the 
formal  contract  executed  by  the  United  States  and  the  Trustees  and 
dated  October  7, 1918,  by  the  terms  of  which  the  United  States  agreed 
to  pay  the  Trustees  the  sum  of  $3,047,473.35. 

7.  In  August,  1918,  the  United  States  determined  to  take  title  to 
other  machinery  and  equipment  in  addition  to  that  which  was  the 
subject  of  the  formal  contract  of  October  7,  1918,  and  is  listed  in 
schedule  A  attached  to  that  contract  and  had  been  appraised  by  Mr. 
Brotherhood  for  the  United  States.  The  Trustees  were  notified  that 
the  United  States  had  determined  to  acquire  title  to  other  machinery 
and  equipment,  and  on  August  13,  1918,  they  wrote  Col.  Black  the 
following  letter : 

"  For  your  information  I  am  quoting  herewith  resolution  passed 
at  the  meeting  of  the  Trustees  held  on  August  9th,  1918: 

"'Whereas  the  Arms  Company  has  selected  certain  equipment, 
consisting  of  transmission,  oil  dipping  tanks,  measuring  and  record- 
ing instruments,  cranes,  hoists,  trolleys,  and  conveyors,  scales  and 
weighing  devices,  partitions,  benches,  bench  drawers,  vises,  steel 
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shelving,  metallurgical  and  chemical  laboratories  from  the  property 
on  January  2, 1918,  conveyed  to  the  Trustees,  which  selection  by  the 
Arms  Company  has  been  made  in  behalf  of  the  United  States  Gov- 
ernment for  use  on  U.  S.  contracts, 

" '  Be  it  resolved^  That  the  property  in  question  be  billed  to  the 
U.  S.  Government  on  its  Procurement  Order  by  the  Trustees,  the  list 
thereof  to  be  checked  at  the  instance  of  the  Arms  Company  by  the 
property  officer  of  the  United  States,  and  further,  that  all  materials 
not  classed  as  equipment  or  machinery  shall  be  billed  by  the  Trustees 
to  the  Arms  Company.'  " 

Mr.  S.  Poliakoff  was  at  that  time  and  has  continued  to  be  the  man- 
aging trustee,  acting  for  all  the  Trustees.  On  August  14,  1918,  Col. 
Black  wrote  Mr.  Poliakoff  the  following  letter : 

"1.  Your  favor  of  the  13th  inst.,  in  reference  to  various  equip- 
ment which  has  been  turned  over  to  the  arms  company  is  at  hand 
and  fully  noted.  It  is  understood  that  the  property  in  question  will 
be  billed  to  the  United  States  Government  at  prices  to  be  agreed 
upon  by  the  representatives  of  the  Procurement  Division  of  the  Ord- 
nance Department  and  the  Russian  trustees." 

8.  On  August  16,  1918,  Mr.  Poliakoff  wrote  Col.  Black  requesting 
him  to  designate  an  appraiser  for  the  additional  equipment,  and 
on  August  27,  1918,  Mr.  Poliakoff  wrote  Col.  Black  calling  his  at- 
tention to  the  fact  that  the  original  procurement  order.  No.  P2822- 
1484A,  was  made  out  to  Messrs.  Kimball,  Wallace,  Poliakoff,  and 
Col.  Abbott,  as  trustees  for  the  Russian  Government,  when  it  should 
have  been  made  out  to  the  four  trustees  as  "  Trustees  for  the  Rus- 
sian Remington  rifle  contract."  On  September  7,  1918,  Col.  Black 
wrote  Mr.  Poliakoff,  in  answer  to  his  letter  of  August  16,  as  follows : 

"  Subject ;  Appraisal  of  Russian  factory  equipment  for  U.  S. 

"  Dear  Sih  :  In  answer  to  your  letter  of  August  16th,  I  am  directed 
by  the  Chief  of  Ordnance  to  advise  you  that  this  division  has  been 
informed  by  the  Production  Division  that  Lieut.  E.  W.  Fowler,  of 
the  Bridgeport  district  ofRce,  will  represent  Production  Division 
as  their  representative  on  the  appraisal  of  the  shafting,  belting,  and 
other  auxiliary  factory  equipment  which  was  the  property  of  the 
Russian  Government  and  has  been  taken  over  by  the  Arms  Com- 

gany  in  connection  with  their  contract  with  this  Governm.ent.    The 
'reduction  Division  has  been  advised  to  have  Lieut.  Fowler  com- 
municate with  you." 

On  September  11, 1918,  the  following  letter  was  sent  to  Mr.  Polia- 
koff, signed  "  Major  Hayden  Fames,"  by  Capt.  H.  T.  Martin : 

"  Subject :    Appraisal  of  shafting,  belting,  etc.,  to  be  purchased  from 
the  Russian  rifle  trustees. 

"  Sir  :  1.  Reference  is  made  to  your  letter  of  August  16,  1918,  ad- 
dressed to  Colonel  C.  N.  Black,  Procurement  Division,  Ordnance  De- 
partment, Washington,  D.  C,  on  the  subject  of  the  designation  of  a 
representative  of  the  Production  Division,  Ordnance  Department,  au- 
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thorized  to  act  in  collaboration  with  your  renresentative  on  the  ap- 
praisal of  the  additional  equipment  at  the  plant  of  the  Remington 
Arms  U.  M.  C.  Company,  Bridgeport,  Connecticut,  to  be  billed  to 
the  United  States  Government. 

"  2.  Lieut.  G.  W.  Fowler,  of  the  Bridgeport  district  ordnance  office 
Procurement  Division,  945  Main  Street,  Bridgeport,  Connecticut,  is 
hereby  authorized  to  act  as  the  Production  I)ivision,  Ordnance  t)e- 
partment,  representative  at  this  appraisal,  and  you  are  hereby  for- 
mally notified  of  this  authorization. 

"  f^.  It  has  been  suggested  that,  as  a  method  of  expediting  the  ap- 
praisal of  this  equipment,  your  ofRce  prepare  as  promptly  as  pos- 
sible a  list  of  this  equipment,  which,  when  received  by  this  office, 
will  be  sent  throu^jh  the  Bridgeport  district  ordnance  office.  Pro- 
duction Division,  to  Mr.  Ryan,  of  the  Remington  Arms  XL  M.  C. 
Company,  Bridgeport,  Connecticut,  who  will  supplement  this  list 
with  location  of  the  material  in  the  factory.  With  this  data  at  ban*!, 
the  appraisal  will  be  much  simplified  and  consume  much  less  time 
than  the  first  one.  We  would  appreciate  your  carrying  out  this  sug- 
gestion at  your  earliest  opportunity." 

9.  The  Trustees  chose  Mr.  'William  Rothen  to  act  for  them  in  the 
matter  of  the  appraisal,  and  Lieut.  Fowler  and  Mr.  Rothen  pro- 
ceeded with  their  work.  The  appraisal  of  the  machinery  and  equip- 
ment on  which  Lieut.  Fowler  and  Mr.  Rothen  were  working  was 
not  finished  on  October  7,  1918,  which  was  the  date  of  the  formal 
contract  by  which  the  United  States  acquired  title  to  the  articles 
listed  in  the  schedule  attached  to  that  contract.  It  was  for  this 
reason  that  the  machinery  and  equipment  which  is  the  subject  of 
this  claim  was  not  included  in  the  formal  contract  of  October  7, 
1918.  Lieut.  Fowler  left  the  service  of  the  United  States  before 
he  had  completed  the  appraisal  of  the  machinery,  and  after  some 
delay  Mr.  George  W.  'Walsh  was  named  by  the  United  States  and 
thereafter  acted  for  it,  and  in  conjunction  with  Mr.  Rothen  com- 
l^leted  the  appraisal. 

10.  The  appraisers  followed  the  percentages  allowed  them  for 
depreciation  by  schedule  M  attached  to  the  original  procurement 
order.  No.  P2822-1484A.  An  agreement  was  reached  by  the  ap- 
praisers as  to  the  value  of  the  machinery,  which  was  fixed  in  the 
amount  of  $424,634.33. 

11.  All  of  the  machinery  covered  by  this  appraisal  was  turned  over 
by  the  Trustees  to  the  Remington  Arms  Union  Metallic  Cartridge 
Co.  in  August,  1918,  following  a  decision  of  the  United  States  to  ac- 
quire it.  A  list  of  machinery,  thus  acquired,  was  made  up  by  the 
appraisers  in  detail  and  is  found  in  a  paper  entitled  schedule  C, 
which  is  attached  to  the  claimant's  submission.  It  was  all  used 
after  August  and  before  November  12,  1918,  in  the  manufacture  of 
Browning  machine  guns,  Colt  pistols,  and  the  Pedersen  device,  by 
the  Remington  Arms  Union  Metallic  Cartridge  Co.  (See  testimony 
of  Lieut.  G.  W.  Fowler,  pp.  904^917,  of  the  transcript.) 
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12.  Schedule  C  shows  that  the  machinery  and  equipment  consisted 
of  steel  pulleys,  beltings,  castings,  I-beams,  hangers,  shaft  couplings, 
shafting  and  chain  drives,  all  of  which  is  described  as  transmission 
machinery.  It  also  includes  machinery  attachments,  laboratory 
equipment,  scales,  racks,  benches,  vises,  drawers,  tanks,  cranes,  trol- 
leys, exhaust  systems,  tote  boxes,  trays,  etc.,  all  of  which  was  accepted 
by  the  United  States  as  its  property  and  was  used  in  the  manufacture 
of  the  three  arms. 

DECISION. 

1.  None  of  the  facts  in  relation  to  this  claim  are  in  dispute.  The 
Government  exercised  the  right  which  it  had  to  purchase  such  por- 
tions of  the  machinery  and  equipment  to  which  the  Trustees  held 
title  that  it  desired.  The  method  of  determining  the  price  to  be  paid 
was  that  fixed  by  the  procurement  order  of  February  1918,  No. 
P2822-1484A. 

2.  An  appraisal  has  been  made  of  the  machinery  and  equipment 
taken  over  in  accordance  with  the  provisions  of  the  procurement 
order,  and  the  value  fixed  at  $424,634.33.  Payment  should  be  made 
to  the  Trustees  upon  the  basis  of  the  appraisal  for  all  such  property 
as  is  included  in  the  appraisal  and  has  been  turned  over  to  the  use 
of  the  United  States. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Ord- 
nance Claims  Board  for  action  in  the  manner  provided  in  subdivision 
C,  section  5,  Supply  Circular  No..  17,  Purchase,  Storage,  and  Traffic 
Division. 

Col.  Delafield,  Mr.  Williams,  and  Mr.  Shirk  concurring. 


Digitized  by  VjOOQIC 


May  6,  1920. 
Case  No.  2519. 

In  re  CLAIM  OF  THE  K.  H.  LONG  CO. 

1.  PROVISIONS  OF  WRITTEN  CONTRACT  GOVERN.— The  clear  provisions  of  a 
formal  contract  control  the  rights  of  the  parties  thereto.  Neither  the 
fact  that  other  contractors  under  similar  contracts  have  presented  no 
claims  under  identical  provisions  nor  the  fact  that  several  months  elapsed 
before  claimant  presented  its  claim  is  conclusive  against  claimant. 
Neither  is  the  fact  that  the  representatives  of  the  Government  understood 
that  claimant  had  waived  its  rights  under  the  provisions  in  question. 

t.  CLAIM  AND  DECISION. — This  claim  for  $202,408.41  is  considered  as  presented 
on  appeal  under  Supply  Circular  No.  46  on  the  grounds  of  the  inadequacy 
of  the  allowance  made  by  the  Chemical  Warfare  Service  Claims  Board 
and  is  based  upon  a  formally  executed  contract  for  gas-mask  knapsacks. 
Held,  claimant  is  entitled  to  an  amount  much  less  than  the  sum  claimed, 
to  be  determined  by  the  Claims  Board.  Some  items  found  to  be  proper, 
others  not. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  to  this  Board  by  agreement  between 
the  claimant  and  the  United  States  "in  the  same  manner  as  if  a 
formal  appeal  had  been  taken  under  Supply  Circular  46,  1919,  on 
the  grounds  of  the  inadequacy  of  the  allowance  made  by  the  Chem- 
ical Warfare  Service  Claims  Board."  The  amount  claimed  is 
$202,408.41. 

2.  A  formal  contract  numbered  1426  was  entered  into  between 
the  United  States  and  the  E.  H.  Long  Co.,  and  dated  June  19,  1918, 
calling  for  the  manufacture  by  the  claimant  of  1,000,000  gas-mask 
knapsacks  at  $0.5275  each. 

The  R.  H.  Long  Co.  is  a  corporation  located  at  Framingham, 
Mass.,  and  had  many  contracts  during  the  year  1918  for  the  manu- 
facture of  articles  which  were  needed  by  the  United  States. 

3.  The  contract  provided  as  follows,  under  the  heading  "  Changes 
in  specifications  " : 

"The  contracting  officer  may,  at  any  time  during  the  life  of  this 
contract,  make  such  changes  in  the  specifications,  applying  to  future 
deliveries,  as  he  may  elect.    In  the  event  that  such  changes  make 
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4ilteration  of  the  herein  stipulated  prices  just  and  equitable,  the 
adjustment  in  price  shall  be  made  by  contract  supplementary 
hereto." 

The  items  of  loss  for  which  the  Long  Co.  makes  claim  are  recapitu- 
lated as  follows: 

Claim  1.  Additional  rivets  for  knapsacks  delivered $1, 027. 07 

Claim  2.  Additional  thread  for  knapsacks  delivered 2,950.02 

•Claim  3.  Loss  of  duck  strip 24, 982. 71 

•Claim  4.  Transportation  of  employees 12, 623. 89 

■Claim  5.  Additional  labor  cost 106, 904. 95 

Claim  6.  Uncompleted  portion  of  contract 83,515.25 

Claim  7.  Special  facilities. 

Claim  8.  Contractor's  materials  on  hand 4,350.02 

Total 186, 551. 53 

Interest  at  6  per  cent,  Dec.  1, 1918,  to  May  1, 1920 15, 856.  88 

Total  claim 202,408.  41 

4.  In  the  early  part  of  September,  1918,  all  contractors,  including 
the  R.  H.  Long  Co.,  who  were  engaged  in  manufacturing  gas-mask 
tmapsacks  were  notified  of  changes  in  specifications,  blue  prints  were 
sent  illustrating  changes,  and  all  were  directed  to  manufacture  gas- 
mask knapsacks  thereafter  in  accordance  with  the  new  specifications. 
The  changes  were  not  radical.  The  most  important  change  was  the 
increase  in  the  width  of  the  gusset  or  side  piece  which  resulted  in  a 
knapsack  about  one-half  inch  thicker.  The  position  of  some  rivets 
was  altered  and  two  rivets  were  added.  The  new  knapsack  was 
slightly  longer  than  the  old  one. 

5.  The  deliveries  called  for  in  this  contract  were  more  than  two- 
thirds  completed  before  notice  of  suspension  of  performance  was 
given,  and  there  is  no  claim  made  for  facilities  frunished.  On 
November  11,  1918,  the  following  telegram  was  sent  the  R.  H. 
Long  Co.: 

"  Please  accept  this  as  notice  of  cancellation  of  contract  1426.  You 
will  arrange  to  put  no  more  raw  material  into  process  of  manufac- 
ture, and  to  discontinue  manufacturing  processes  to  the  fullest 
extent  practicable.    Wire  acknowledgment. 

"(Signed)  Gas  Defense  Division." 

6.  A  supplemental  agreement  has  been  entered  into  dated  March 
17,  1919,  G.  D.  395,  reciting  that  upon  suspension  of  the  work  the 
contractor  had  on  hand  raw  material,  supplies,  and  materials  in 
process  of  manufacture,  and  that  it  appeared  that  it  would  be  to  the 
interest  of  the  United  States  to  take  over  said  materials,  parts,  and 
supplies,  and  providing  for  delivery  to  the  United  States  of  the  raw 
materials  and  partly  finished  articles  listed  in  schedule  A  attached, 
and  for  the  payment  of  $38,381.94  to  the  claimant. 
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This  contract  was  not  executed  in  full  settlement  of  all  claims  under 
the  contract,  and  it  contained  no  clause  of  release. 

7.  The  issue  is  as  to  whether  the  changes  in  specifications  caused 
added  expense  to  the  contractor  to  an  extent  that  it  would  be  "  just 
and  equitable"  to  make  an  adjustment  in  price  as  provided  in  the 
<;lause  of  the  contract  first  quoted. 

8.  Maj.  Dickinson  testified  that  he  talked  to  Mr.  R.  F.  Long  on 
September  9, 1918,  about  changes  that  were  to  be  made  in  the  specifi- 
cations and  that  Mr.  Long  said  at  that  time  that — 

"  While  it  involved  a  question  of  two  more  rivets,  the  cost  of  the 
rivets  was  small,  spread  over  such  a  large  order  of  knapsacks,  and  that 
the  change  in  specifications  would  be  made  on  request  from  me  and 
would  not  result  in  any  increased  cost  to  the  Government.  I  stated 
to  him  that  that  was  the  arrangement  which  I  had  made  with  the 
other  knapsack  manufacturers,  and  he  raised  no  objection  at  that  time 
to  doing  the  same  as  the  other  manufacturers  were  doing." 

Mr.  E.  F.  Long  testified  that  the  change  in  the  specifications  had 
4tlready  been  put  into  effect  before  Maj.  Dickinson  came  to  see  him  on 
September  9,  and  that  orders  to  make  the  change  as  soon  as  possible 
had  previously  been  given  by  Capt.  Shattuck,  and  that  cutting  imder 
the  new  specifications  had  been  started  before  receipt  of  the  blue 
prints,  and  when  Maj.  Dickinson  came  to  the  plant  on  September  9 
very  little  was  said  about  changes  in  specifications,  and — 

"  The  matter  of  cost,  the  additional  cost,  was  not  gone  into  in  any 
detail.  I  said  that  there  were  two  additional  rivets,  and  if  that  was 
all  there  was  it  would  not  be  very  important." 

Also  that  he — 

**  made  absolutely  no  statement  to  Major  Dickinson  about  making  any 
claim  or  giving  up  any  right  in  connection  with  any  claim  that  we 
might  make.  He  called  attention  to  the  fact  that  there  was  some- 
thing in  the  contract  that  would  compensate  us  for  what  loss  we  had 
owing  to  the  change  and  said  if  we  had  any  claim  to  make  claim 
for  it." 

Other  contractors  have  not  asked  for  increased  compensation  by 
reason  of  the  changes  in  specifications. 

The  Long  Co.  appears  to  have  made  no  claim  for  reimbursement 
on  account  of  the  changes  in  specifications  until  January,  1919. 

DECISION. 

1.  The  provisions  of  the  formal  contract  are  clear  and  precise. 
They  give  the  contracting  officer  the  right  to  make  such  changes 
in  the  specifications  as  he  may  elect,  and  "  in  the  event  that  such 
-changes  make  alterations  of  the  herein  stipulated  prices  just  and 
•equitable,  the  adjustment  in  price  shall  be  made  by  contract  supple- 
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mentary  hereto."  We  believe  that  the  adjustment  of  this  contract 
should  be  made  in  accordance  with  its  terms.  It  is  not  necessary  to 
determine  as  between  Maj.  Dickinson  and  Mr.  R.  F.  Long,  whose 
recollection  of  the  conversation  of  September  9,  1918,  is  most  exact. 
If  the  claimant  has  a  right  to  reimbursement  under  the  provisions 
of  the  contract  such  rights  have  not  been  waived  or  relinquished  by 
reason  of  anything  that  took  place  on  September  9,  1918.  Neither 
the  fact  that  other  contractors  have  made  no  claim  for  reimburse- 
ment by  reason  of  changes  in  the  specifications,  nor  the  fact  that 
this  claimant  did  not  present  its  claim  until  January,  1919,  is  con- 
clusive against  it.  The  R.  H.  Long  Co.  is  entitled  to  a  determination 
•on  the  merits  of  the  case  whether  the  changes  in  the  specifications 
made  an  alteration  in  the  contract  price  for  the  knapsacks  "  just  and 
equitable." 

2.  In  order  to  make  such  a  determination  the  entire  situation 
should  be  reviewed  and  all  the  circumstances  under  which  the  changes 
were  made  and  put  into  effect  considered.  There  was  testimony  to 
the  effect  that  the  new  specifications  added  to  the  facility  of  manu- 
facture and  tended  to  make  rejections  less  frequent.  We  do  not  find 
on  the  evidence  as  submitted  that  the  changes  amounted  to  anything 
more  than  a  provision  for  a  wider  gusset,  a  slightly  longer  knapsack, 
and  two  additional  rivets.  The  claimant  has  overstated  its  case  be- 
yond all  bounds.  It  manufactured  after  the  changes  in  specifications, 
according  to  its  figures,  575,332  knapsacks.  The  contract  price  for 
the  knapsacks  delivered  at  $0.5275  is  $303,487.63.  It  has  been  paid 
for  materials  on  hand  and  unused  $33,360.82.  It  now  claims  in  addi- 
tion, by  reason  of  slight  changes  in  specifications,  $202,408.41,  which 
is  not  far  from  70  per  cent  of  the  contract  price.  Nevertheless,  in 
«pite  of  this  exaggeration  an  examination  should  be  made  of  the 
realities  of  the  claim. 

3.  We  take  up  the  itemized  statements : 

Iteml.  Additional  rivets  for  knapsacks  delivered $1,027.07 

The  new  specifications  required  two  additional  rivets,  nnd  under  tlie 
contract  the  Long  Co.  was  required  to  furnish  the  rivets.  It  would 
appear  that  the  claimant  is  entitled  to  the  cost  price  of  the  addi- 
tional rivets  unless  it  is  found  that  there  is  an  offset  in  the  increase 
in  the  ease  of  manufacture  under  the  new  specifications  or  in  a 
diminished  number  of  rejections.  The  contract  calls  for  a  determi- 
nation of  this  question  on  a  just  and  equitable  basis.    The  claimant 

alleges  that  the  cost  of  the  additional  rivets  was 833.66 

To  which  it  has  added  overhead  of  12  per  cent,  amounting  to 100. 04 

And  a  profit  of  10  per  cent,  amounting  to 93. 37 

A  total  of 1.027.07 

It  would  be  surprising  if  so  trifling  a  change  as  the  addition  of  two 
rivets  should  be  reflected  in  an  additional  percentage  of  overhead  or 
in  an  addition  of  any  percentage  of  profit. 
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Item  2.  Additional  thread  for  knapsacks  delivered $2. 950. 92 

There  was  much  testimony  in  relation  to  the  amount  of  thread  that 
was  needed  in  the  manufacture  of  the  knapsacks,  and  the  difference 
in  the  estimates  made  by  the  claimant  and  those  made  by  the  Gov- 
ernment was  considerable.  The  claimants  figures  show  an  addi- 
tional 45  inches  of  thread  for  each  knapsack  on  account  of  the 
changes  in  the  specifications,  especially  on  account  of  the  Increase  of 
the  width  of  the  new  gussets  over  the  old  gussets.  It  Is  Is  possible 
that  some  additional  thread  was  required.  It  is  unlikely  that  any 
such  amount  as  that  claimed  was  used  by  the  claimant.  Its  figures 
are  that  it  expended  129,449,700  inches  of  thread  by  reason  of  the 
changes  in  specifications,  with  a  total  poundage  of  1,351.8,  which 

at  $1.89  per  pound  makes  a  total  price  of . 2, 554. 90 

To  this  is  added  overhead  of  12  per  cent  amounting  to 306.  59 

And  a  profit  of  10  per  cent  amounting  to 286. 15 

Or  a  total  claim  for  additional  thread  of 3, 147. 64 

This  total  is  different  from  that  stated  in  the  recapitulation  where 
the  amount  is  given  as  $2,950.92.  Similar  observations  may  be  made 
as  to  the  charge  for  overhead  and  profit  as  were  made  in  respect  to 
Item  1. 

Item  3.  Loss  of  duck  strip $24,982.71 

This  item  is  based  on  alleged  loss  suffered  by  the  contractor  in 
that  under  the  old  specifications  it  was  able  in  cutting  the  knapsacks 
to  obtain  a  strip  of  duck  on  the  selvage  approximately  2^  inches  wide 
which  had  a  value  of  7  cents  per  linear  yard.  When  the  size  of  the 
knapsacks  was  changed  the  contractor  was  unable  to  save  this  strip. 
The  contract  provided  that — 

"All  scrap  and  wastage  of  duck  and  webbing  resulting  from  the 
process  of  manufacture  shall  become  the  property  of  the  contractor." 

The  only  scrap  after  the  change  of  specifications  was  narrow  strips 
of  duck  which  had  a  value  of  $372.44  as  compared  with  $25,355.15 
which  the  claimant  alleges  it  would  have  realized  if  the  changes 
in  specifications  had  not  been  made.  However  that  may  be  there 
is  nothing  in  the  contract  which  requires  the  United  States  to  fur- 
nish duck  of  any  special  width,  or  any  other  provision  in  the  contract 
by  which  the  Long  Co.  has  any  contractual  right  to  a  strip  of  duck 
2i  inches  wide.    The  words  of  the  contract  are : 

"  The  United  States  shall  furnish  the  contractor  with  the  follow- 
ing goods :  489,969  sq.  yds.  of  dyed  and  paraffined  Army  duck," 

Reimbursement  to  the  contractor  in  respect  to  this  item  should  be 
denied. 
Item  4.  Transportation  of  employees $12, 623. 89 

The  Long  Co.  alleges  that  after  the  changes  in  specifications  it  was 
obliged  to  send  for  employees  from  many  different  cities  and  towns 


Digitized  by 


Google 


DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT.  801 

in  eastern  Massachusetts  and  pay  their  car  fares  and  that  this  was 
necessary  by  reason  of  the  changes  in  specifications  and  in  order  to 
prevent  production  from  falling  off.  There  was  no  sufficient  evidence 
which  connects  the  payment  of  car  fares  to  employees  with  the 
changes  in  specifications.  No  reimbursement  should  be  made  to 
the  claimant  in  respect  to  this  item. 

Item  5.  Additional  labor  cost $106,904.05 

The  aD)ount  of  this  Item  is  substantial  to  say  the  least,  as  compared 
with  the  changes  in  the  specifications.  It  is  so  greatly  in  excess 
of  any  increase  in  labor  cost  that  could  have  been  caused  by 
the  changes  in  specifications  that  it  is  diflicult  to  believe  that 
the  claimant  seriously  contends  that  so  large  an  amount  should 
be  allowed.  It  bases  Its  figures  on  a  chart  which  shows  the  num- 
ber of  operations,  the  pay  roll,  the  production  of  knapsacks  and 
the  unit  of  labor  cost  while  this  contract  was  being  performed. 
It  argues  that  for  the  week  of  September  14,  which  was  the  time 
when  the  changes  in  specifications  were  put  into  effect,  Its  pro- 
duction fell  from  63,823  per  week  to  44,235  per  week  and  that 
its  unit  of  labor  cost  rose  from  $0.2504  to  $0.3674.  It  estimates 
that  it  would  have  been  able  to  produce  the  knapsacks  at  a  labor 
cost  of  $0.2000  if  there  had  not  been  a  change  in  the  specifica- 
tions, but  that  on  account  of  the  changes  in  specifications  the 
labor  cost  from  September  14  to  November  11,  1918,  per  knap- 
sack was  $0.3188,  a  total  loss  of 72, 889.  74 

To  which  has  been  added  33i  per  cent  for  overhead 24, 296. 58 

And  a  profit  of  10  per  cent,  or 9, 718. 63 

A  total  additional  cost  due  to  changes  in  specifications  of 106, 904. 95 

It  is  possible  that  the  changes  in  the  specifications  did  actually 
cause  a  measurable  increase  in  labor  cost.  A  determination  should 
be  made  of  this  matter  and  if  in  fact  an  additional  labor  cost  is 
found  to  have  been  caused  by  the  changes  in  specifications  then  an 
adjustment  should  be  made  as  the  contract  provides,  on  a  just  and 
equitable  basis. 

Item  6.  Uncompleted  portion  of  contract $33, 515. 25. 

It  is  claimed  that  had  there  been  no  change  in  the  iH>^iAcations  the 
contract  would  have  been  completed  before  the  armistice  and  the 
contractor  would  have  made  a  substantial  profit  on  the  184,810 
knapsacks  that  had  not  been  completed.     It  estimates  that  the 
contract  price  for  the  knapsacks  uncompleted  would  have  been —    97, 487. 28 

And  deducting  the  labor  cost  and  the  cost  of  materials  supplied  by 
the  contractor  amounting  to 27, 611. 21 

There  would  be  a  balance  of 69, 876. 07 

On  which  there  has  been  paid  on  account 33, 360. 82 

Leaving  a  balance  of 86,575.25 

Note.— -This  total  is  different  from  that  stated  by  the  Long  Co.,  and  Is  due  to 
an  error  in  subtraction. 
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This  figuring  is  based  on  the  assumption  that  if  there  had  beeD 
no  change  in  the  specifications  the  contract  would  have  been  com- 
pleted before  November  11,  1918.  Such  a  conclusion  is  so  specula- 
tive and  so  entirely  unsupported  by  evidence  that  no  reimbursement 
should  be  made  to  the  contractor  in  respect  to  this  item. 
Item  7.  Special  facilities. 

The  contractor  states  in  reference  to  this  item : 

"  Owing  to  the  change  in  specifications,  it  became  necessary  for 
the  contractor  to  provide  additional  special  facilities  in  about  the 
same  proportion  as  operators  were  increased.  We  call  this  to  atten- 
tion, although  at  this  time  we  are  not  making  any  claim  for  these 
facilities." 

There  was  no  evidence  before  us  that  the  changes  in  the  specifica- 
tions made  additional  facilities  necessary. 
Item.  8.  Ck)ntractor*s  materials  on  hand (4,350.02 

This  item  has  to  do  with  estimated  requirements  for  10/8  thread 
amounting  to  4,805  pounds.  If  any  additional  thread  was  neces- 
sary for  the  manufacture  of  knapsacks  by  reason  of  the  changes  in 
the  specifications,  it  should  be  included  in  item  2,  and  what  has 
been  said  in  this  decision  in  respect  to  item  2  applies  to  the  claim 
under  item  8. 
This  last  item  is  for  interest  from  Dec.  1,  1918  to  May  1,  1920, 

amounting  to $15, 856. 88 

It  is  enough  to  say  in  respect  to  this  item  that  interest  is  not  al- 
lowed to  a  contractor  on  a  claim  against  the  United  States  of  the 
sort  shown  in  this  case.  It  is  not  contended  that  the  United  States 
promised  to  pay  interest. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Chemical  Warfare  Service,  for  appropriate 
action. 

Col.  Delafield  and  Mr.  Hendon  concurring. 
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May  5, 1920. 
Case  No.  2520. 

In  re  CLAIM  OF  THE  K.  H.  LONG  CO. 

1.  SETTLEMENT   OF   FORMAL   CONTRACT— FACILITIES.— A    claim   for   reim- 

bursement on  account  of  additional  facilities  under  a  suspended  contract 
containing  no  special  provisions  regarding  facilities  is  to  be  adjusted 
under  Supply  Circulars  Nos.  Ill  and  19. 

2.  CLAIM  AND  DECISION. — This  claim  for  an  unnamed  amount  is  presented  on 

appeal  on  the  grounds  of  the  inadequacy  of  the  allowance  made  by  the 
Chemical  Warfare  Service  Claims  Board  and  is  based  upon  a  written  con- 
tract for  gas-mask  knapsacks.  Held,  claimant  is  entitled  to  recover  for 
facilities  under  the  supply  circulars,  but  is  not  entitled  to  the  amount 
claimed  for  thread. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  to  this  Board  by  agreement  between  the 
claimant  and  the  United  States  '^  in  the  same  manner  as  if  a  formal 
appeal  had  been  taken  mider  Supply  Circular  46, 1919,  on  the  grounds 
of  the  inadequacy  of  the  allowance  made  by  the  Chemical  Warfare 
Service  Claims  Board."    The  amount  claimed  is  not  stated. 

2.  The  R,  H.  Long  Co.  is  a  corporation  located  at  Framingham^ 
Mass.,  and  was  engaged  during  1918  in  the  performance  of  many 
contracts  with  the  United  States. 

In  September,  1918,  it  was  manufacturing  gas-mask  knapsacks 
under  contract  No.  1426,  dated  June  19,  1918,  which  called  for 
1,000,000  knapsacks  at  a  price  of  $0.5275,  to  be  delivered  at  the  rate 
of  not  less  than  60,000  per  week,  beginning  not  later  than  the  week 
ending  September  7, 1918. 

The  Long  Co.  was  asked  to  submit  a  bid  for  an  additional  2,000,000 
knopsacks,  and  did  so  on  September  19, 1918,  at  $0.45  per  knapsack. 
It  received  notice  that  it  had  been  awarded  a  contract  on  September 
26, 1918,  for  2,000,000  knapsacks  at  $0.45  per  knapsack. 

4.  A  contract  was  prepared,  numbered  1757,  dated  October  1, 1918, 
and  was  signed  by  the  contracting  officer,  Lieut.  Col.  Arthur  L.  Besse, 
and  by  the  Long  Co.  before  November  11, 1918. 

Article  XVIII  of  the  contract  provides : 

"  This  contract  shall  be  subject  to  the  approval  of  the  Director  of 
the  Chemical  Warfare  Service  of  the  United  States  Army." 
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Approval  of  the  contract  was  signified  by  indorsement  as  follows : 

"War  Department, 
"  Office  of  the  Director  of 
"  Chemical  Warfare  Service, 

"  Washington^  Nov,  18^  1918, 
"Approved : 

"Wm.L.  Sibert, 

"  Major  General^  U.  S,  Army^ 

"  Director^  Chemical  Warfare  Service. 

"(Signed)  Wm.  K.  Jackson. 

"By  W,  K.Jackson, 

"  Captain^  Chemical  Warfare  Service.^^ 

All  the  words  and  figures  appear  to  be  stamped  except  the  signa- 
ture of  William  K.  Jackson. 

One  of  the  issues  presented  is  whether  the  fact  that  approval  of  the 
contract  was  not  given  until  after  the  armistice  prevents  it  from  be- 
ing a  duly  executed  contract. 

4.  A  contract  in  partial  adjustment  of  claims  for  material  pur- 
chases and  on  hand,  numbered  396  and  dated  March  17, 1919,  has  been 
entered  into  imder  which  the  Long  Co.  has  been  paid  $110,138.95. 

decision. 

1.  There  are  two  items  in  controversy,  thread  and  facilities. 

As  to  the  amount  of  thread  required  for  knapsacks  the  figures  of 
the  claimant  and  those  of  the  Government  are  far  apart.  The  claim- 
ant bases  its  figures  on  estimates  made  by  the  Rock  Island  Arsenal 
of  requirements  for  thread  in  haversacks  and  after  making  due  al- 
lowance for  the  fact  that  it  was  manufacturing  knapsacks  and  not 
haversacks  the  conclusion  is  reached  that  approximately  3  poimds  of 
thread  were  required  per  100  knapsacks,  or  a  total  for  2,000,000  knap- 
sacks of  60,000  pounds. 

The  allowance  made  by  the  Gas  Defense  Division  is  on  a  basis  of 
15,000  pounds  per  1,000,000  knapsacks,  or  a  total  of  30,000  pounds  for 
2,000,000  knapsacks. 

Ofiicers  of  the  Government  took  apart  a  number  of  knapsacks  and 
made  measurements  of  the  amount  of  thread  actually  used,  and  in 
addition  made  an  allowance  of  25  per  cent  for  wastage. 

2.  Figures  based  on  a  measurement  of  the  thread  actually  used 
amount  to  a  conclusive  demonstration  of  the  number  of  pounds  of 
thread  required. 

A  more  reasonable  or  convincing  method  of  determination  of  the 
question  could  hardly  be  found. 

There  is  no  reason  to  disturb  the  allowance  for  thread  which  the 
Gas  Defense  Division  has  established. 
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The  25  per  cent  allowance  for  wastage  is  ample  and  is  sufficient,  we 
believe,  to  cover  the  thread  that  might  have  been  used  in  basting  the 
knapsacks. 

3.  The  matter  of  additional  equipment  which  the  Long  Co.  pro- 
vided in  order  to  perform  a  25000,000-knapsack  contract  is  more 
difficult. 

Contract  No.  1757  is  dated  October  1,  1918,  and  was  executed  by 
both  parties  before  November  11,  1918.  The  contract  is  a  written 
one  and  the  rights  of  the  parties  are  to  be  determined  in  accordance 
with  the  provisions  of  the  written  instrument.  The  R.  H.  Long  Co. 
had  had  no  little  experience  in  the  performance  of  contracts  with  the 
United  States  since  the  beginning  of  the  war.  The  articles  which  it 
had  manufactured  were  of  many  diiferent  kinds.  Its  business  before 
the  war  was  the  manufacture  of  shoes,  but  that  branch  of  its  business 
had  shrunk  in  importance  in  comparison  with  the  very  considerable 
contracts  which  it  had  in  which  large  amounts  of  Tvebbing,  duck, 
canvas,  thread,  etc.,  were  used. 

4.  In  the  performance  of  its  other  Government  contracts  the  R.  H. 
Long  Co.  h^d  found  it  necessary  to  secure  sewing  machines  and 
many  other  kinds  of  machines  and  equipment.  There  was  testimony 
to  the  effect  that  in  September,  1918,  some  of  the  claimant's  other 
Government  contracts  were  approaching  completion  and  that  it  was 
likely  that  many  machines  and  much  other  equipment  which  was 
used  on  these  contracts  would  be  available  for  the  performance  of 
the  additional  gas-mask  knapsack  contract. 

5.  The  testimony  as  to  conversations  that  preceded  the  signing  of 
the  contract  is  conflicting. 

Maj.  Dickinson  states  that  he  told  Mr.  R.  F.  Long  that  the  pro- 
vision that  appeared  in  the  earlier  contract  of  June  19,  1918,  No. 
1426,  providing  for  the  payment  of  a  portion  of  the  cost  of  "  Jigs, 
dies,  tools,  machinery,  and  appurtenances  necessary  and  provided 
expressly  and  exclusively  for  the  production  of  the  articles  or 
services  called  for  in  this  contract,"  and  providing  also  that  no  pay- 
ment shall  be  made  for  the  cost  of  equipment  if  the  deliveries  called 
for  in  the  contract  are  more  than  two-thirds  completed  15  days  after 
the  receipt  of  the  notice  of  termination,  would  have  to  be  omitted  in 
the  new  contract  for  2,000,000  knapsacks.  One  of  the  reasons  given 
was  that  Framingham,  Mass.,  was  included  in  what  had  been  estab- 
lished as  a  "restricted  area"  by  the  War  Industries  Board,  and 
that  its  regulations  were  to  the  effect  that  no  contracts  providing  for 
additional  facilities  should  be  entered  into  within  the  restricted 
areas.  There  was  evidence  that  Framingham  was  included  in  this 
area  as  early  as  August,  1918. 
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Another  reason  given  by  Maj.  Dickinson  to  Mr.  Long  for  omitting 
any  provision  for  the  payment  for  facilities  was  that  the  Long  Co. 
was  already  engaged  in  the  performance  of  a  contract  for  the  manu- 
facture of  1,000,000  knapsacks  and  that  it  had  on  hand  either  in 
connection  with  the  contract  which  it  was  engaged  in  performing  or 
in  other  parts  of  its  large  factory  substantially  all  the  additional 
equipment  that  would  be  needed  for  the  2,000,000-knapsack  contract. 
Maj.  Dickinson  also  testified  that  Mr.  Long  agreed  that  any  pro- 
vision for  payment  for  additional  facilities  should  be  omitted  from 
future  contracts  for  knapsacks. 

6.  Mr.  Eichard  F.  Long  testified,  on  the  other  hand,  as  follows  : 

"Q.  I  would  ask  the  witness  concerning  the  question  of  special 
facilities,  whether,  at  any  time,  any  agreement  on  your  part  or  on  the 
part  of  any  one  connected  with  the  E.  H.  Long  Company  was  had 
to  relinquish  claims  for  facilities  or  any  other  claim  under  the  con- 
tract that  was  not  written  in  the  contract  ? 

"A.  There  was  absolutely  no  word  or  mention  made  (of  the  re- 
linquishment) of  a  claim  of  any  kind  arising  out  of  anythmg  during 
the  entire  discussion  regarding  the  facilities  or  termination  of  the 
contract  or  any  mention  whatever  of  restricted  areas^  The  only 
mention  that  was  made  of  facilities  was  of  the  additional  facilities 
that  we  were  to  provide,  and  they  were  gone  into  in  some  detail ;  and 
it  was  pointed  out  and  talked  over  as  to  the  number  of  sewing  ma- 
chines that  would  have  to  be  provided  to  take  care  of  the  additional 
production  that  was  planned;  also  power  presses,  printing  presses, 
multigraphing  machines,  benches,  cutting  tables,  bins,  trucks,  and 
trucking  facilities." 

7.  The  date  of  the  conversation  between  Maj.  Dickinson  and  Mr. 
Long  is  given  as  September  9,  1918.  Maj.  Dickinson  testified  that 
he  did  not  give  the  Long  Co.  an  order  for  an  additional  2,000,000 
knapsacks  on  that  day,  and  we  have  held  in  a  claim  presented  by  the 
E.  H.  Long  Co.,  No.  2521,  that  no  additional  order  for  knapsacks  was 
given  on  that  day,  but  that  in  consequence  of  the  conversation  the 
Long  Co.  submitted  on  September  12, 1918,  to  Maj.  Dickinson  a  pro- 
posal to  manufacture  2,000,000  knapsacks  at  $0.5133  each,  and  that 
this  proposal  was  never  accepted. 

8.  A  new  proposal  was  made  by  the  Long  Co.  at  the  request  of  the 
Government  in  the  latter  part  of  September,  1918,  in  which  the 
claimant  offered  to  manufacture  2,000,000  knapsacks  at  $0.45  each. 
This  appears  to  have  been  accepted  by  the  Government  and  was  fol- 
lowed by  the  formal  contract  dated  October  1,  1918.  There  is  no 
evidence  of  importance  covering  the  negotiations  which  lead  to  the 
acceptance  of  the  claimant's  bid  of  $0.45  per  knapsack.  It  is  difficult 
to  connect  the  conversation  of  September  9,  which  lead  to  the  offer 
to  make  knapsacks  at  $0.5133  each,  with  the  contract  dated  October  1, 
1918,  in  which  the  price  is  $0.45  per  knapsack. 
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9.  On  one  matter  the  evidence  is  not  in  dispute.  It  conclusively 
appears  from  the  testimony  of  all  the  Government  witnesses,  as  well 
as  those  of  the  claimant,  and  from  the  numerous  letters  that  were 
exchanged  between  the  claimant  and  the  Gas  Defense  Division,  that 
from  August  through  September,  1918,  the  claimant  was  constantly 
and  earnestly  urged  to  increase  its  output  of  knapsacks  beyond  the 
amounts  called  for  in  the  contract  of  June  19, 1918.  Both  Col.  Besse 
and  Maj.  Dickinson  testified  that  it  was  the  intention  to  place  an 
additional  contract  with  the  claimant  for  2,000,000  knapsacks  as  soon 
as  the  claimant  demonstrated  by  increasing  its  output  that  it  could 
successfully  take  care  of  so  large  an  additional  order.  That  the 
claimant  was  able  to  qualify  to  the  satisfaction  of  the  Gas  Defense 
Division  is  shown  by  the  fact  that  the  additional  order  for  2,000,000 
knapsacks  was  given  to  it  on  September  26,  1918. 

10.  We  believe  that  the  rights  of  the  K.  H.  Long  Co.  depend  upon 
the  provisions  of  the  written  contract  of  October  1,  1918.  The  con- 
versations or  so-called  oral  agreements  of  September  9, 1918,  between 
Maj.  Dickinson  and  Mr.  R.  F.  Long  can  not  be  held  to  modify  or 
vary  the  provisions  of  the  contract.  The  result  is  that  such  rights 
as  the  claimant  has  to  reimbursement  depend  on  an  agreement  which . 
contains  no  provision  for  the  payment  of  the  cost  of  additional 
equipment. 

11.  A  contract  which  contains  no  termination  clause  in  respect  to 
facilities  should  be  adjusted  in  accordance  with  the  rules  set  forth 
in  Supply  Circular  No.  Ill  and  Supply  Circular  No.  19,  which  pro- 
vides, in  section  F : 

^^  Section  F, — Where  special  facilities  were  properly  provided  in 
connection  with  the  performance  of  the  original  contract,  necessity 
of  which  contemplated  by  the  contractor  and  included  in  his  esti- 
mate of  cost  at  the  time  the  original  contract  was  made,  such  portion 
of  the  cost  thereof  as  would  reasonably  have  been  recouped  had  the 
uncompleted  portion  of  the  original  contract  been  performed.  The 
amount  so  allowed  shall  not  exceed  a  sum  which  shall  be  computed 
as  follows  : 

"  From  the  cost  of  such  special  facilities  deduct  their  fair  value  at 
the  date  thereof  and  state  such  portion  of  the  remainder  as  is  repre- 
sented by  the  ratio  of  the  uncompleted  portion  to  the  whole  of  the 
original  contract." 

Under  section  F  the  contractor  must  establish  that  additional 
facilities  were  needed  and  provided  for  the  performance  of  the  con- 
tract, and  that  the  necessity  was  contemphited  by  it  and  included  in 
its  estimate  of  cost  at  the  time  the  contract  was  made.  We  do  not 
find  sufficient  evidence  in  the  record  to  warrant  the  denial  to  this 
contractor  of  the  relief  that  has  been  granted  to  many  other  con- 
tractors under  circumstances  not  dissimilar. 
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12.  It  is  apparent,  however,  that  the  R.  H.  Long  Co.  had  already 
provided  a  very  substantial  proportion  of  all  the  jigs,  dies,  tools, 
machinery,  and  appurtenances  that  would  be  needed  in  the  perform- 
ance of  its  additional  contract  for  2,000,000  knapsacks  in  connection 
with  the  performance  of  its  earlier  contract  for  1,000,000  knapsacks. 
No  allowance  can,  of  course,  be  made  to  it  for  such  facilities  as  it 
provided  for  the  performance  of  its  1,000,000-knapsack  contract.  It 
also  appears  that  the  R.  H.  Long  Co.  had  on  hand  in  September, 
1918,  many  machines  which  it  was  using  or  had  been  using  in  the  per- 
formance of  other  contracts.  No  allowance  can  be  made  to  the  claim- 
ant in  respect  to  any  such  machines.  One  of  the  important  leasons 
why  the  2,000,000-knapsack  contract  was  given  the  R.  H.  Long  Co. 
was  because  the  officers  of  the  Government  knew  that  the  Long  Co. 
was  the  owner  of  a  very  large  amount  of  equipment. 

13.  On  the  other  hand  the  testimony  shows  convincingly  that  cer- 
tain additional  machinery  was  necessary  in  order  to  enable  the  claim- 
ant to  take  care  of  the  additional  2,000,000-knapsack  contract.  As 
to  such  additional  machines  and  equipment,  so  far  as  they  were  neces- 
sary to  enable  the  claimant  to  perform  its  contractual  obligations, 
and  provided  the  necessity  was  contemplated  by  the  claimant  and  in- 
cluded in  its  estimate  of  cost  at  the  time  the  contract  was  made,  reim- 
bursement should  be  given  in  accordance  with  the  rules  laid  down 
in  the  supply  circulars  of  the  War  Department. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Chemical  Warfare  Service,  for  appropriate 
action. 

Col.  Delafield  and  Mr.  Hendon  concurring. 
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Case  No.  2535. 

In  re  GLAIK  OF  WIH7IEXD  WEBSTER  A  CO. 

1.  OFFER  OF  COMPROMISE.— Claimant  can  not  be  held  to  the  terms  of  an  oifer 

of  compromite  settlement  where  same  was  not  accepted  and  consnnunated, 
but  in  proper  case  is  entitled  to  recover  under  the  supply  circulars  and 
the  terms  of  the  proposed  settlement  will  be  disregarded. 

2.  CLAIM  AKD  DECISION.—Claim  under  the  act  of  March  2,  1919,  for  $4,653 

loss  on  tomatoes.    Held,  claimant  entitled  to  recover. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  P.,  S.  &  T.  Supply  Circular  No. 
17,  1919,  by  reason  of  an  alleged  agreement  between  the  claimant 
and  the  Subsistence  Division  of  the  Quartermaster  Corps,  United 
States  Army,  and  the  claim  comes  before  this  Board  on  appeal  from 
the  decision  of  the  Claims  Board,  office  of  Director  of  Purchase. 

STATEMENT  OF  FACTS. 

1.  In  this  claim  as  originally  filed  claimant  contended  that  it  had 
an  informal  agreement  with  the  quartermaster  as  of  September  27, 
1918,  which  was  suspended  December  12,  1918,  at  which  time  it  had 
on  hand  undelivered  a  certain  estimated  quantity  of  cases  of  No.  2. 
No.  3,  and  No.  10  tomatoes,  which  it  sold  thereafter  at  the  best  prices 
^obtainable  with  due  diligence,  but  at  a  loss.  That  in  December,  1918, 
claimant  attempted  to  reach  an  adjustment  of  its  losses  with  the  zone 
supply  officer  in  New  York  on  the  following  basis : 

For  No.  2  tomatoes 15  cents  per  case. 

For  No.  3  tomatoes 20  cents  per  case. 

For  No.  10  tomatoes 10  cents  per  case. 

Applying  these  figures  to  the  estimated  quantity  of  cases,  this  set- 
tlement would  have  allowed  claimant  a  total  sum  of  $4,653.  Claim- 
ant consented  to  this  adjustment,  but  it  was  never  carried  out,  and 
claimant  later  discovered  that  the  estimated  quantity  of  cases  had 
l)een  inaccurately  calculated  and  that  it  actually  had  on  hand  only  a 
-considerably  less  number  of  cases.  If  this  revised  number  of  cases 
was  used  as  a  basis  of  calculation,  the  total  amount  due  claimant 
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under  the  proposed  settlement  would  have  been  greatly  reduced. 
Claimant  thereupon  asked  that  this  attempted  compromise  agreement 
be  set  aside  as  having  been  reached  under  mutual  mistake  of  fact  and 
that  its  compensation  be  adjusted  on  the  basis  of  its  actual  losses. 

2.  After  a  hearing  this  Board  rendered  a  decision  on  January  20, 
1920,  to  the  effect  that  claimant  had  a  valid  agreement  with  the 
quartermaster  as  of  September  27,  1918,  within  the  terms  of  the  act 
of  March  2,  1919,  and  issued  its  certificate  C  and  document  setting 
forth  the  nature,  terms,  and  conditions  of  this  agreement,  and  for- 
warded the  same  to  the  Claims  Board,  office  of  Director  of  Pur- 
chase, for  adjustment  of  said  agreement  in  accordance  with  said 
opinion. 

3.  The  Claims  Board,  office  of  Director  of  Purchase,  in  making 
an  award  pursuant  to  these  instructions,  has  used  the  accurate  num- 
ber of  cases  of  tomatoes  on  hand,  but  has  applied  to  this  quantity 
the  same  unit  prices  per  case  agreed  to  by  claimant  in  the  attempted 
compromise  agreement  of  December,  1918.  From  this  decision 
claimant  has  appealed  to  this  Board  on  the  ground  that  the  at- 
tempted settlement  should  be  disregarded  for  all  purposes  and  that 
this  claim  should  be  adjusted  on  the  basis  of  the  difference  between 
$1.30  per  dozen  cans,  its  actual  cost  of  manufacture  as  determined 
by  the  Federal  Trade  Commission,  and  the  cost  per  dozen  cans  at 
which  the  tomatoes  covered  by  the  claim  were  disposed  of  by  claim- 
ant, after  suspension  of  its  agreement,  with  due  diligence,  applying 
this  difference  to  the  accurate  number  of  cases  on  hand  and  undeliv- 
ered at  the  time  of  suspension. 

DECISION. 

1.  Claimant  had  a  valid  informal  agreement  as  of  September  27, 
1918,  within  the  terms  of  the  act  of  March  2,  1919,  with  the  Sub- 
sistence  Division,  Quartermaster  Corps,  United  States  Army,  which 
agreement  was  suspended  December  12,  1918. 

2.  This  agreement  should  be  adjusted  in  accordance  with  Supply 
Circular  No.  111. 

DISPOSITION. 

1.  The  claim  will  be  returned  to  the  Claims  Board,  Office  of 
Director  of  Purchase,  for  appropriate  action  in  accordance  with 
this  opinion. 

Col.  Delafield  and  Mr.  Hope  concurring. 
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Mat  8, 1920. 
Case  No.  642. 

fn  re  CLAOL  OF  F08TEB  A  STEWART  CO. 

1.  INSTRUCTIONS  TO  PROCEED  WITHOUT  WAITINO  FOR  ORDER.— Where 
claimant  was  promised  an  order  for  300,000  yards  of  duck  cloth  at  price 
to  be  later  fixed  by  appraisement,  and  where  claimant  was  advised  and 
instructed  to  proceed  to  perform  snch  order,  even  though  the  formal  order 
was  never  given  and  no  deliveries  made  thereunder,  there  arose  under  the 
act  of  March  2,  1919,  an  obligation  on  the  part  of  the  United  States  Gov- 
ernment to  reimburse  claimant  for  loss  sustained  in  preparing  to  perform 
such  order. 

t  CLAIK  AND  DECISION.— This  claim  for  $39,929.11  arises  under  the  act  of 
March  2,  1919,  and  is  presented  upon  the  theory  that  the  United  States 
Government  is  obligated  to  reimburse  claimant  for  loss  sustained  prepara- 
tory to  performing  a  promised  order.  Held,  claimant  is  entitled  to  the 
relief  sought. 

Maj.  O'Neill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2, 1919.  Statement  of 
claims,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Trafiic 
Division,  Supply  Circular  No.  17,  1919,  for  $39,929.11,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  was  a  manufacturer  of  cotton  duck  but  was  not 
classed  by  the  cotton  goods  branch.  Clothing  and  Equipage  Division 
of  the  Quartermaster  Corps,  as  a  normal  producer  of  duck.  Claimant 
had,  however,  a  formal  contract  for  the  manufacture  of  250,000  yards 
of  duck  and  had  been  requested  not  to  sell  the  further  output  of 
their  looms  without  first  offering  it  to  the  Government.     ' 

3.  In  August,  1918,  claimant's  formal  contract  was  nearing  com- 
pletion, and  Mr.  John  C.  Foster,  treasurer  of  claimant  company,  vis- 
ited Washington  for  the  purpose  of  procuring  contracts,  or,  failing 
in  this,  to  secure  the  permission  of  the  Government  to  use  their  looms 
for  commercial  purposes.  He  was  referred  to  First  Lieut.  George 
Hussey,  procurement  officer  for  heavy  cotton  materials  at  the  New 
York  zone  supply  office. 
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4.  Omitting  previous,  immaterial  conversations,  the  following  ne- 
gotiations were  had:  Lieut.  Hussey  asked:  "What  deliveries  can 
you  make  on  12.9  (duck)  ?"  Mr.  Foster  said  that  deliveries  could  be 
made  at  the  rate  of  26,000  yards  per  week.   Lieut.  Hussey  then  said : 

"  We  will  have  to  give  you  a  mandatory  order  and  the  price  will  be 
fixed  by  the  Board  of  Appraisers.  ♦  ♦  ♦  i  believe  your  order  is 
the  first  mandatory  order  to  be  given  by  this  department  where  no 
price  has  been  fixed,  and  we  will  send  you  a  notification  of  such  an 
order." 

The  exact  date  of  this  conversation  has  not  been  established,  but 
it  has  been  stated  by  Lieut.  Hussey  that  it  was  between  August  20  and 
28,  1918.  At  this  time  it  was  also  agreed  that  the  deliveries  should 
begin  on  September  15,  1918,  and  be  at  the  rate  of  25,000  yards 
weekly.  Mr.  Foster  stated :  "  It  will  be  necessary  for  me  to  secure 
yarns  at  once."  To  which  Lieut.  Hussey  replied :  "  Yes ;  I  understand 
that.    You  go  ahead  and  purchase  your  yams  and  start  deliveries." 

5.  Under  date  of  August  30,  1918,  Lieut.  Hussey  wrote  claimant  as 
follows : 

"We  are  to-day  recommending  a  mandatory  order  for  30J"  No, 
12.9  duck  to  the  extent  of  300,000  yards,  delivery  to  begin  September 
16  and  continuing  until  completed. 

"  This  order  is  issued  in  mandatory  form,  and  the  price,  it  is  to  be 
understood  by  you,  will  be  fixed  by  the  Board  of  Appraisers,  and  it 
will  be  necessary  for  you  to  submit  your  details  of  cost,  including  in 
the  same  the  price  of  yarns.  These  yarns  to  be  presumably  at  the 
fixed  price  of  the  Government.  If,  after  every  effort  is  made  by  you, 
you  are  unable  to  secure  the  yarns  at  the  Government  fixed  price,  you 
are  to  communicate  with  Mr.  B.  Etherington,  1800  Virginia  Ave. 
NW.,  Washington,  D.  C,  who  will  assist  you  in  this  end     *     *     *." 

6.  Again,  on  September  10,  Lieut.  Hussey  wrote  claimant  as  fol- 
lows: 

•*  1.  You  will  forward,  please,  at  once,  to  this  department  detailed 
costs  of  goods  recently  purchased  from  you,  in  a  sworn  statement  to 
contain  the  following  items ;    ♦     ♦     ♦ 

"2..  Your  contract  C.  G.  1922,  for  eSOO^OOO  yards  of  30^''  12.9  gray 
duck,  is  held  up  pending  receipt  of  this  statement     *     *     *." 

7.  Under  date  of  September  13,  1918,  the  procurement  section  of 
the  cotton^goods  branch  addressed  claimant  in  the  following  lan- 
guage: 

"  Referring  to  your  recent  offering  of  300,000  yards  of  30^"  12.9 
gray  duck,  C.  G.  1922,  at  a  special  meeting  of  this  department,  held 
to-aay,  it  was  decided  that  the  best  method  to  employ  m  determining 
prices  on  mandatory  orders  was  to  have  producers  furnish  this  de- 
partment as  early  as  possible  the  following  information : 

"  (a)  A  detailed  statement  of  your  cost  on  the  above  style. 
Value  of  your  plant,  figured  as  of  January  1,  1914." 


"(a) 
"(6) 
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8.  In  compliance  with  the  request  made  in  the  letter  of  September 
13, 1918,  the  statement  therein  mentioned  was  prepared  and  delivered 
in  person  by  Mr.  Foster  to  the  New  York  zone  supply  office,  at  which 
time  he  was  advised  that  the  same  appeared  to  be  all  right. 

9.  The  New  York  zone  supply  office  had  some  difficulty  in  drawing 
up  a  mandatory  order  in  proper  form,  and  in  the  meantime  the 
credits  department  of  this  office  withheld  action  pending  the  result 
of  an  investigation  then  being  made  by  the  military  intelligence  de- 
partment of  a  manufacturer  with  whom  the  claimant  had  had  some 
•dealings.  The  claimant  was  later  exonerated  but  the  compulsory 
order  was  never  issued,  nor  was  any  duck  manufactured  or  delivered 
imder  this  agreement. 

10.  The  claimant  alleges  a  loss  of  approximately  $54,000,  but  asks 
an  adjustment  under  the  schedule  of  standard  allowances  outlined  by 
Mr.  Malcolm  Donald,  Chief  of  the  Clothing  and  Equipage  Division, 
«s  follows: 

Ordered  Aug.  12,  1918. 
Avon  MiUs: 

50.000  lbs.  delivered,  at  63  cents,  $31,500—30  per  cent  adj $9, 450. 00 

Ordered  Sept.  27,  1918. 
Marlboro  Mills: 

100,154  lbs.  delivered,  at  63  cents,  $63,097.02—30  per  cent  adj—  18,  929. 11 

Ordered  Sept.  SO,  1918. 
Tumer-Halsey  Co.: 

32,760  lbs.  delivered,  at  63  cents,  $20,638.80—30  per  cent  adj 6, 191.  64 

67,240  lbs.  not  delivered,  adjustment  paid 4,  729. 19 


39,  299.  94 


DECISION. 

1.  There  was  an  agreement  entered  into  between  the  claimant, 
acting  through  its  treasurer,  Mr.  John  C.  Foster,  and  First  Lieut. 
Oeorge  Hussey,  Quartermaster  Corps,  procurement  officer.  New  York 
zone  supply  office,  on  or  about  August  20,  1918,  which  will  be  ad- 
justed under  the  act  of  March  2, 1919. 

2.  The  claimant  is  entitled  to  an  adjustment  under  the  schedule  of 
standard  allowances  of  the  Clothing  and  Equipage  Division  of  the 
Quartermaster  Corps,  on  all  yams  purchased  subsequent  to  August 
20,  1918,  which  were  delivered,  together  with  the  sum  paid  to  its 
subcontractor,  Tumer-Halsey  Co.,  for  the  cancellation  of  the  unde- 
livered portion  of  the  yarn  purchased  from  that  concern,  the  same 
having  been  purchased  subsequent  to  August  20,  1918. 
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DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  Claims 
Board,  Director  of  Purchase,  for  action  in  the  manner  prescribed 
under  specification  C,  section  5,  Supply  Circular  No.  17,  Purchase, 
Storage,  and  Traffic  Division,  1919,  and  in  accordance  with  this 
opinion. 

Col.  Delafield  and  Mr.  Low  concurring. 
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Mat  20, 1920. 
Case  No.  470. 

In  re  CLAIK  OF  BUCKKAN  ft  FRITCHABD  (INC.).* 
(BeoontiddratioB. ) 

1.  CULIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  $83,701.44, 
based  upon  an  oral  asrreement  for  facilities  in  connection  with  a  proxy- 
signed  contract  for  rutile.  This  Board  held  that  there  was  no  oral  agree- 
ment and  that  claimant  was  only  entitled  to  relief  under  the  written  con- 
tract. Affirmed  on  appeal  to  the  Secretary  of  War  with  the  exception  of 
one  clause  holding  that  claimant  did  not  contemplate  any  amortization 
of  the  cost  of  facilities  out  of  the  price  fixed  in  the  written  contract. 
The  determination  of  this  facit  is  left  to  the  Claims  Board,  Chemical 
Warfare  Service,  to  which  the  claim  is  now  referred  for  settlement.  (For 
the  facts,  see  the  decision  of  this  Board,  Vol.  I,  p.  789.) 


Mr.  Williams  writing  the  opinion  of  the  Board. 


.  FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim,  in  which  a  petition  was  filed  before  this 
Board  on  June  11,  1919,  in  pursuance  of  Supply  Circular  No.  17, 
and  under  the  act  of  March  2,  1919.  The  petitioner  asks  for  $83,- 
701.44,  being  the  amount  expended  for  new  machinery,  less  the  pres- 
ent money  value  of  the  plant,  alleged  to  have  been  spent  in  reliance 
upon  a  verbal  agreement  with  the  Procurement  Division  of  the  Ord- 
nance Department,  and  with  the  War  Industries  Board  for  the  manu- 
facturing of  rutile.  This  matter  was  first  heard  by  the  board  of 
contract  adjustment  of  Edgewood  Arsenal,  and  a  settlement  recom- 
mended by  that  board  to  the  Board  of  Review  of  the  Chemical  War- 
fare Service.  The  latter  board,  however,  disapproved  the  findings 
and  recommendation  of  that  board  in  a  letter  of  March  30,  1919,  in 
which  the  following  statement  was  made : 

"  The  only  settlement  of  this  matter  that  can  be  made  is  a  settle- 
ment in  pursuance  of  the  terms  of  the  original  contract.  It  is  noted 
that  the  original  contract  provides  that '  in  the  event  of  the  cancella- 
tion of  this  contract  ♦  ♦  ♦  the  United  States  will  inspect  the  com- 
pleted articles  or  material  then  on  hand  and  such  as  may  be  com- 
pleted within  30  days  after  such  notice,  and  will  pay  to  the  con- 
tractor the  price  herein  fixed  for  the  articles  or  material  accepted  by 
and  delivered  to  the  United  States.'  It  is  also  noted  that  there  is  a 
statement,  among  the  papers  submitted,  that  at  the  time  of  suspension 
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of  work  under  this  contract  the  contractor  was  beginning  to  produce 
rutile  at  the  contract  rate.  If,  therefore,  any  settlement  is  to  oe  made 
under  this  contract  it  would  he  for  the  raw  material,  etc.,  on  hand  at 
the  date  of  suspension,  proper  allowance  for  partly  finished  products, 
etc.,  together  with  such  allowance  as  might  be  proper  under  the 
clause  of  the  contract  above  quoted." 

2.  In  the  winter  and  spring  of  1918  there  was  a  limited  supply  in 
this  country  of  the  ore  from  which  is  produced  rutile,  from  which 
is  converted  titanium-tetra  chloride,  a  compound  used  in  the  manu- 
facture of  smoke  bombs.  There  was  a  deposit  of  this  ore  in  Virginia, 
and  this  deposit  was  being  worked  by  the  American  Rutile  Co.,  but 
the  supply  was  insufficient  to  meet  the  needs,  or  the  expected  needs, 
of  this  Government  and  its  associates  in  the  war.  In  the  early  spring 
of  1918,  therefore.  Government  agents  got  word  that  there  was  a 
deposit  of  this  ore  in  Florida.  Later  on,  through  the  instrumen- 
tality of  Mr.  William  F.  Meredith,  president  of  the  Titanium  Alloy 
Manufacturing  Co.,  of  Niagara,  N.  Y.,  who  was  also  an  officer  and 
director  of  Buckman  &  Pritchard  (Inc.),  Mr.  Meredith  and  Mr. 
U.  U.  Buckman,  of  the  petitioner's  company,  met  in  Washington  in 
the  office  of  Maj.  Gelshanen,  the  officer  in  charge  of  the  purchase  of 
chemicals  for  the  Ordnance  Department.  The  Ordnance  Depart- 
ment at  that  time  was  exercising  the  functions  that  afterward  were 
taken  over  by  the  Gas  Defense  Service.  Maj.  Gelshanen  turned  these 
parties  over  to  Lieut.  Williams  in  his  office,  and  a  conference  was 
there  held  as  to  the  production  of  rutile.  Messrs.  Meredith  and  Buck- 
man  assured  Lieut.  Williams  that  petitioner  could  produce  rutile, 
and  a  requisition  for  an  order  for  410  tons,  at  $90  per  ton,  of  that 
material  was  then  made  out  on  the  19th  day  of  March,  1918,  by  the 
petitioner  and  a  contract  for  this  410  tons  was  later  sent  to  petitioner 
and  signed  by  the  petitioner  on  the  18th  day  of  April,  1918.  This 
agreement  contained  among  others  the  following  provisions : 

"  The  contractor  shall  make  deliveries  at  the  rate  of  two  (2)  tons 
per  day,  beginning  as  soon  as  the  contractor's  plant  is  equipped  to 
produce  rutile,  which  is  estimated  shall  be  within  six  (6)  weeks  from 
the  date  of  this  contract. 

"  In  the  event  of  the  cancellation  of  this  contract,  as  in  this  article 
provided,  the  Ignited  States  will  inspect  the  completed  articles  or 
material  then  on  liand  and  such  as  may  be  completed  within  thirty 
(30)  days  after  such  notice,  and  will  pay  to  the  contractor  the  price 
herein  fixed  for  the  articles  or  material  accepted  by  and  delivered  to 
the  United  States.  The  United  States  will  also  pay  to  the  contractor 
the  cost  of  the  component  materials  and  parts  then  on  hand  in  an 
amount  not  exceeding  the  requirements  for  the  completion  of  this 
contract,  which  shall  be  in  accordance  with  the  specifications  referred 
to  in  schedule  1  hereto  attached,  and  also  all  costs  theretofore  ex- 
pended and  for  which  payment  has  not  previously  been  made  and  aU 
ohligations  incurred  solely  for  the  performance  of  this  contract  of 
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which  the  contractor  can  not  be  otherwise  relieved.  To  the  above 
may  be  added  such  sums  as  the  Chief  of  Ordnance  may  deem  neces- 
sary to  fairly  and  justly  compensate  the  contractor  for  work^  laJbor^ 
and  service  rendered  under  this  contracts 

3.  During  the  conferences  at  which  the  order  for  the  410  tons  of 
rutile  was  agreed  upon  it  was  represented  that  the  petitioner  would 
have  to  receive  certain  financial  assistance  in  carrying  out  the  said 
contract  for  410  tons  of  rutile,  and  $50,000  was  asked  for.  It  was 
brought  to  the  attention  of  these  parties  by  Lieut.  Williams  that  only 
one-third  of  the  face  of  the  contract  could  be  allowed  as  a  loan  to 
any  manufacturer,  which  in  that  case  amounted  to  $11,000.  In  these 
circumstances  some  legitimate  way  was  sought  by  which  a  larger  loan 
might  be  made,  and  it  was  suggested  by  Messrs.  Buckman  and  Pritch- 
ard  that  an  order  for  a  larger  amount  of  rutile  be  given  so  that  the 
amount  of  the  loan  might  be  raised.  The  procurement  officer,  how- 
ever, could  not  increase  the  order  because  he  had  before  him  no 
requisitions  that  would  authorize  him  to  increase  the  order.  In 
pursuance  of  the  suggestions  made,  however,  Mr.  Buckman  went  to 
see  various  Government  officers,  including  Brig.  Gen.  Dickson,  in  the 
office  of  the  Chief  of  Ordnance,  Board  of  Control;  Col.  Eagsdale,  of 
the  Ordnance  Department;  and  others,  with  a  view  to  having  the 
order  increased,  but  without  success.  The  matter  was  then  taken  up 
with  the  War  Industries  Board  and  with  the  War  Credits  Board 
with  a  view  to  securing  financial  assistance,  and  after  considerable 
delay  and  investigation  of  the  standing  of  the  petitioner  and  its 
financial  ability,  a  loan  of  $11,000,  being  one-third  of  the  face  of  the 
contract  agreed  to  be  let,  was  made  to  the  petitioner  to  be  used  in 
performing  the  contract  for  410  tons  of  rutile,  but  this  loan  was  made 
only  after  Mr.  Meredith  and  his  Titanium  Alloy  Manufacturing  Co. 
jointly  and  severally  guaranteed  the  repayment  of  same. 

4.  The  petitioner's  then-existing  plant  in  Florida  was  an  old  plant 
which  had  been  engaged  in  working  the  ore  deposit  and  separating 
therefrom  ilemite,  zircon,  monzonite,  and  other  ores  of  commercial 
value,  but  the  plant  was  at  that  time  closed  down  on  account  of  not 
being  able  to  separate  these  chemicals  on  a  paying  basis.  The  peti- 
tioner had  already  bought  certain  machinery  and,  prior  to  its  deal- 
ings with  the  Government,  had  contemplated  making  extensive  im- 
provements in  its  plant  for  the  purpose  of  running  it  on  a  paying 
basis  in  the  separation  of  the  chemicals  above  named.  Rutile  is 
secured  from  this  ore,  not  by  a  new  or  different  process  from  that 
used  in  obtaining  the  above  chemicals,  but  by  a  continuation  and 
refinement  of  same,  so  that  in  order  to  produce  rutile  it  was  not 
necessary  to  have  a  new  plant  and  new  machinery,  but  to  add  to  the 
then-existing  plant  used  in  the  production  of  the  ores  certain  other 
processes  of  refinement  for  separating  the  rutile. 
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5.  The  claim  of  the  petitioner  may  be  briefly  set  out  in  the  words 
of  the  petitioner  as  follows : 

"  In  the  fall  of  1917  and  winter  and  spring  of  1918,  the  Govern- 
ment found  this  material  would  be  required  in  large  quantities  for 
war  purposes,  and,  upon  investigation,  learned  that  there  were  two 
available  sources  of  supply:  The  American  Rutile  Company,  of 
Virginia,  which  had  a  small  deposit  of  rutile,  and  the  claimant^ 
which  had  a  large  deposit  of  the  material  on  property  owned  by  it 
in  St.  Johns  County,  Florida. 

"  Tlie  Government  thereupon  solicited  the  aid  of  the  claimant  for 
the  purpose  of  producing  the  material  in  large  quantities,  and,  as 
a  preliminary  step,  awaraed  it  a  contract  for  410  tons. 

'*At,  before,  and  after  the  time  the  contract  for  410  tons  was  en- 
tered into,  and  before  the  plant  was  completed,  the  claimant  was 
assured  by  Major  W.  H.  Gelshenen,  of  the  Ordnance  Department,. 
Procurement  Division,  and  by  the  War  Industries  Board  that  the 
Government  would  require  from  it  a  very  large  tonnage  of  rutile* 
much  larger  than  that  evidenced  by  contract  No.  P  4430-1498  TW. 
Acting  upon  these  assurances,  the  claimant  installed  equipment  and 
developed  a  process  sufficient  to  insure  the  production  of  at  least 
two  tons  of  this  material  a  day. 

"Had  war  continued,  it  would  have  been  called  upon  to  deliver 
large  quantities  of  rutile,  and  it  was  in  the  position  to  do  this  when 
the  armistice  was  signed.  Upon  the  signing  of  the  armistice  the  con- 
tract of  March  19,  1918,  No.  P  4430-1498  W  was  cancelled,  and,  of 
course,  the  promised  further  contracts  were  not  awarded  the  claim- 
ant." 

In  other  words,  the  petitioner  is  claiming,  in  effect,  that  there  were 
assurances  by  Government  agents  that  orders  for  rutile  would  be 
forthcoming  for  at  least  2  tons  per  day  for  an  indefinite  period, 
and  that  the  order  that  actually  came  for  410  tons  was  the  first  or 
initial  order  carrying  out  that  agreement,  and  that  upon  the  cancella- 
tion of  the  larger  assured  orders  the  rules  of  compensation  upon 
cancellation  mentioned  in  the  written  order  would  prevail;  and 
that,  acting  upon  those  assurances,  the  petitioner  made  the  expendi- 
tures mentioned,  and  the  armistice  having  intervened,  and  no  addi- 
tional orders  having  been  given,  the  petitioner  claims  reimburse- 
ment for  expenditures  made  for  machinery. 

6.  The'  written  contract,  as  will  be  observed,  provided  for  2  tons 
per  day  of  production,  beginning  60  days  after  the  plant  was  put 
into  condition  to  produce,  which  was  estimated  at  six  weeks.  On 
account  of  difficulties  of  getting  machinery,  and  other  difficulties 
for  which  the  Government  was  in  no  way  responsible,  the  peti- 
tioner had  just  gotten  into  shape  to  produce  rutile  at  the  time  the 
armistice  was  signed,  and  no  rutile  was  ever  delivered  to  the  Gov- 
ernment under  the  written  contract.  When  this  case  came  before 
the  board  of  contract  adjustment  of  Edgewood  Arsenal,  the  question 
of  delay  in  the  execution  of  the  contract  for  the  410  tons  of  rutile 
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was  thoroughly  investigated,  and  that  board  was  of  the  opiuion 
that  the  delay  was  not  due  to  the  fault  of  the  petitioner.  The 
papers  in  the  case  indicate  that  the  delay  was  due  mainly  to  failure 
on  the  part  of  the  Huff  Electrostatic  Separator  Co.,  of  Boston,  Mass.^ 
to  deliver  promptly  and  in  proper  condition  certain  machinery  nec- 
essary to  be  used  by  the  petitioner  in  separating  the  rutile  from 
the  ore. 

7.  The  alleged  assurances  are  said  to  have  been  made  to  Messrs* 
Meredith  and  Buckman  in  the  conferences  that  were  held  by  them 
with  Government  officials  at  the  time  the  requisition  was  put  in  for 
the  order  for  410  tons  of  rutile  and  at  the  time  negotiations  were 
carried  on  for  the  loan  of  $11,000.  It  is  deemed  essential  that  perti- 
nent evidence  of  Messrs.  Buck  and  Pritchard,  and  of  persons  with 
whom  they  discussed  these  matters,  should  be  set  out  at  some  length. 

(a)  Mr.  Mededith  testified  as  follows  (transcript,  p.  28  et  seq.) : 

"  Question.  Can  you  point  out  any  statement  that  was  made  by  any 
of  these  officers  with  reference  to  future  business  ?  As  I  understood 
you,  you  said  that  the  requisition  had  come  through  for  four  hundred 
and  ten  tons,  but  that,  depending  upon  further  decision  as  to  the 
need  of  more  of  this  stuff  either  in  the  Army  or  Navy,  it  was  ex- 
pected and  believed  by  these  people  that  more  orders  would  come 
through.    Is  that  correct? 

"  Mr.  Meredith.  Yes,  sir :  absolutely  correct. 

"Question.  Was  there  anything  in  that  statement  except  the  ex- 
pectation on  behalf  of  the  parties  who  were  speaking  to  you  that 
additional  orders  and  demands  would  come  through  for  it? 

"  Mr  .  Meredith.  Well,  the  expectation  was  this,  sir,  that  the 
Chemical  Warfare  Division  told  us  that  there  was  absolutelv  na 
question  but  that  they  needed  it.  The  French  Government  told  us 
the  same  thing  and  all  the  officers  whom  we  spoke  to,  or  practically 
all  of  them,  in  the  Procurement  Division  and  in  the  Ordnance  De- 

Sartment  and  in  the  Navy  Department  told  us  exactly  the  same  thing, 
'hey  said,  'You  might  as  well  ask  us.  Do  you  need  gunpowder ?'^ 
They  said,  '  We  need  this  thing  and  are  going  to  order  more  of  it. 
The  only  thing  is  they  don't  know  and  they  have  not  made  up  their 
plan  as  to  the  amount  they  need  of  it.' 

"  Question.  Of  course,  what  they  would  need  would  depend  upon 
the  termination  of  the  war,  for  example,  or  the  use 

"  Mr.  Meredith.  The  stage  that  the  war  took,  whether  it  was  going 
to  remain  trench  warfare,  whether  they  were  going  to  carry  on  heavy 
smoke  barrages,  or  whether  it  would  take  some  other  twist ;  but  that 
it  was  needed  and  they  expected  it  to  be  needed  in  large  and  increas- 
ing quantities  I  do  not  think  there  is  a  question  of  doubt. 

"  Question.  Were  you,  Mr.  Meredith,  acting  in  the  course  you  pur- 
sued afterwards  in  regard  to  your  plant  merely  upon  your  business 
judgment  as  to  future  needs? 

"Mr.  Meredith.  I  do  not  quite  understand  you  there,  sir. 

"  Question.  From  the  information  you  had  from  these  people  with 
reference  to  probability  for  their  needs  for  this  material  in  the  Gov- 
ernment operations,  were  you  then  acting  upon  your  business  judg- 
ment? 
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"  Mr.  Meredith.  In  ordinary  times?    No ;  I  would  not  have  done  it. 

"  Question,  /  mean^  were  you  acting  under  the  circumstances  of 
that  particular  case  and  those  particular  times  upon  your  business 
judgment  as  to  the  probable  need? 

"Mr.  Meredith.  Absolutely. 

"  Question.  You  were  assuming  the  risk^  then^  of  your  expenditures 
expecting  future  orders? 

"  Mr.  Meredith.  Yes^  sir.  That  is  the  only  reason  I  would  have 
made  those  expenditures, 

"  Question.  Then,  upon  what  theory  do  you  ask  the  Government 
to  pay  you  for  those  outlays? 

"  Mr.  Meredith.  Because  the  Government  did  not  '  come  across.^ 
There  were  none  of  these  future  orders  at  all. 

"Question.  But  they  would  have  ordered  if  they  had  needed  it, 
would  thev  not  ? 

"Mr.  Meredith.  Yes;  but  they  did  not  need  it.  They  suddenly 
changed  their  minds. 

"  I^t  me  explain  something  to  you,  sir.  This  row  was — not '  row,^ 
but  activity  on  behalf  of  the  Government  officials  for  rutile — was 
caused  largely  by  the  French.  They  gave  our  officials  the  impression 
that  they  haa  to  have  this  above  everything  in  trench  warfare ;  and 
they  appointed  the  Procurement  Division,  and  the  Procurement  Di- 
vision appointed  us,  and  the  other  rutile  manufacturer,  and  we  went 
into  it,  usmff  our  best  judgment  and  fully  expecting  that  the  Govern- 
ment would  unquestionably  come  across  with  very  much  larger 
orders.  Then  we  relied  entirely  on  that  clause  in  there  that  in  case 
of  cancellation  we  would  be  reimbursed  by  the  Government. 

"  Question.  You  refer  to  the  clause  which  has  been  read  in  the 
opening  statement  of  your  counsel  ? 

"  Mr.  Merei^tth.  Yes,  sir. 

"Question  (by  Mr.  Brown,  counsel  for  petitioner).  Do  you  recall 
having  ever  told  Mr.  Williams  anything  regarding  the  amount  that 
would  be  required  by  you  for  the  production  of  rutile? 

«  *  «  «  «  «  * 

"  Mr.  Meredith.  No  ;  I  can  not  say  that  I  did,  other  than  to  say 
that  we  had  to  have  as  much  money  as  we  possibly  could  get.  I  do 
not  know  that  I  ever  put  it  down  in  black  and  white  as  to  the  amount. 
I  know  we  were  very  much  disappointed  when  I  found  we  could  only 
get  $11,000. 

"Mr.  Brown.  ^Vere  there  any  assurances  Tnade  to  you  then  as 
regards  your  compensation  for  getting  this  vioney  elsewhere^  in  the 
way  of  promises  of  business? 

"  Mr.  Meredith.  No;  except  the  assurance  that  they  had  been  told 
that  there  icere  large  orders  coming  through, 

******* 

"  Lieut.  Col.  Williams.  There  is  one  more  question  that  I  want  to 
ask,  in  order  to  be  certain  that  I  was  right  in  understanding  you  and 
you  were  right  in  answering  the  question. 

"  /  understood  you  to  say  that  at  the  tim^  that  these  representations 
were  made  to  you  by  parties  in  Washington  in  regard  to  their  expect- 
ing a  number  of  orders  to  come  through  for  this  rutile  thai  then^ 
acting  upon  your  expectatian  as  to  future  business ^  you  increased 
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your  facilities  at  Florida  for  the  purpose  of  meeting  that  demand 
when  it  should  com£  through.    Is  that  correct? 

"  Mr.  Meredith.  Yes^  sir. 

"  Lieut.  Col.  Williams.  And  that  you  were  exercising  your  oion 
business  judgment  in  doing  that? 

"  Mr.  Meredith.  Yes^  sir.^'* 

(b)  Mr.  H.  H.  Buckman  testified  as  follows  (Transcript,  p.  49 
et  seq.)  with  respect  to  his  conferences  with  Government  agents: 

"  Mr,  Buckman.  ♦  ♦  ♦  The  very  first  time  we  spoke  with  Lieut. 
Williams,  I  told  him  we  wanted  an  advance  of  $50,000,  and  he  imme- 
diately said:  'Under  the  present  circumstances  that  is  absolutely 
impossible,  because  we  are  limited  in  maldng  these  advances  to  thirty 
per  cent  of  the  total  value  of  the  order  that  is  being  placed,  and  the 
order  that  we  have  before  us  now  is  four  hundred  and  ten  tons.' 
*  *  «  *  *  «  * 

"  Then,  if  I  remember  correctly,  for  several  days  we  were  shunted 
off  entirely  from  the  question  of  the  amount  of  this  first  order,  or 
the  placing  of  this  order  through  an  effort  on  the  part  of  ourselves 
and  also  on  the  part  of  the  Ordnance  officers  to  finance  us.  A  sug- 
gestion was  made  by  one  of  the  procurement  officers — I  think  it  was 
Lieut.  Williams,  or  it  may  have  been  Maj.  Gelshenen — that  we  mi^ht 
obtain  our  thirty  per  cent  advance  and  then  the  Ordnance  Chief 
might  be  willing  to  purchase  outright  this  special  equipment  which 
was  necessary  and  place  it  in  our  plant  and  hold  title  to  it,  and  in 
that  way  relieve  us  of  a  considerable  portion  of  the  financial  burden, 
but  at  the  same  time  not  attempting  the  impossible  under  the  law  in 
the  way  of  financing. 

"  I  embodied  that  suggestion  in  a  proposal  which  I  made  to  the 
Procurement  Division,  but  they  apparently  did  not  see  fit  to  accept 
that.  Whether  it  was  the  Procurement  Division  or  the  Ordnance 
Chief,  or  who  it  was,  I  do  not  know. 

"  We  were  told  that  thirty  per  cent  was  the  maximum  that  they 
could  advance.  I  think  they  were  sincerely  attempting  to  get  us 
financed,  because  they  were  very  anxious  to  obtain  the  rutile.  They 
were  doing  the  best  they  could. 

"  It  was  then  suggested  by  the  procurement  officers  that  there  was 
one  other  way  out,  that  they  might  raise  the  immediate  requisition 
or  order  or  contract  instead  of  four  hundred  and  ten  tons  to  a  larger 
amount,  so  that  one-third  of  it  would  give  us  our  $50,000,  but  for 
reasons  which  I  do  not  know  they  were  unable  to  do  it.  It  was 
suggested  that  I  might  obtain  some  information  which  might  lead 
up  to  an  immediate  increase  of  that  order,  which  they  all  agreed  was 
merely  technically  deferred,  by  ^oing  to  the  various  departments, 
especially  the  trench  warfare  section,  and  the  board  of  control,  and 
trying  to  find  out  what  the  program  of  the  War  Department  was  for 
the  use  of  that  material,  and  trying  to  find  somebody  who  had  the 
authority  to  increase  immediately  that  requisition,  which  all  felt 
was  very  inadequate  for  the  needs  at  that  time.  I  say  they  felt  it. 
I  mean  they  openly  expressed  it. 

"  I  went  out  three  or  four  days  here  in  Washington,  keeping  in 
touch  occasionally  with  the  Procurement  Division  and  reporting 
where  I  had  been.    I  went  to  the  office  of  the  Chief  of  Ordnance  and 
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saw  Brigadier  General  Dickinson  on  this  subject.  He  said  he  only 
knew  a  very  little  about  it,  but  he  would  try  to  find  out.  He  had 
several  telephone  conversations  with  other  officers  in  various  depart- 
ments, and  I  asked  him  the  question,  after  he  had  gotten  through, 
'  If  you  are  going  to  use  so  many  pounds  of  this  material  in  each 
shell  and  fire  shefls  at  the  rate  that  the  British  commander  reported 
last  week  shells  were  fired  over  a  given  length  of  trench,  I  figure  that 
the  supply  will  last  about  six  weeks  of  ad^ive  campaigning.' 

"  He  said,  '  I  think  so,  too,  and  there  is  no  question  but  that  the 
order  ought  to  be  increased.' 

"  He  could  not  seem  to  find  anybody  who  had  the  authority  to  in- 
crease the  order.  He  telephoned  to  a  number  of  officers.  I  do  not 
know  their  names.  He  called  them  by  number,  of  course,  and  I  sat 
there  and  listened  to  him  telephoning.  Finally  he  told  me,  'This 
is  not  my  job.  I  am  a  soldier  and  I  am  not  here  to  buy  rutile  or  to 
buy  titanium-tetra-chloride,'  and  he  said,  '  I  will  have  to  pass  you 
on  to  the  board  of  control  and  see  what  you  can  find  out.'  And  he 
got  up  and  left.    He  had  done  his  best,  I  think. 

"  Then  I  went  to  the  board  of  control  and  I  saw  Maj.  Westcott,  I 
think  he  was  the  military  man  at  the  head  of  that  board.  There 
were  some  civilians  on  the  board.  They  all  knew  about  it.  They 
all  told  me, '  Yes;  that  is  one  of  the  things  we  want  to  get;  we  have 
got  to  have  it  in  quantity.' 

"  I  said,  '  Can  jou  not  arrange  to  have  a  larger  order  placed  im- 
mediately for  this  material,  so  that  we  can  finance  its  production, 
without  which  you  will  not  get  it,  because  we  can  not  afford  it.' 

"  They  said, '  We  will  do  our  best.' 

"  They  became  active  for  a  day  or  two,  but  did  not  seem  to  meet 
any  better  success,  except  to  assure  me  absolutely  that  there  was  no 
question  but  what  this  thing  was  needed  in  large  quantities  and  that 
the  Army  had  to  have  it,  but  that  at  present  the  state  of  the  organi- 
zation of  the  War  Department  was  such  that  they  had  not  gotten 
down  to  the  fine  points  of  say  just  how  much  they  wanted,  and  that 
one  requisition  for  four  hundred  and  ten  tons — no;  I  think  there 
was  a  requisition  for  five  hundred  tons,  about  that  figure — that  came 
through.  It  did  not  jibe  exactly  with  the  four  hundred  and  ten  tons. 
It  was  a  little  bit  more. 

"  They  told  me  they  could  probnbly  find  out  sometliing  later,  but 
right  then  they  could  not  do  it,  and  tliey  suggested  that  I  go  to  Col. 
Eagsdale,  of  the  Trench  Warfare  Division,  where  those  things  were 
supposed  to  originate. 

''  I  went  to  see  Col.  Ragsdale,  and  he  turned  me  over  to  Col.  Mc- 
Pherson.  Col.  McPherson  was  immensely  interested  and  said, '  Yes: 
that  was  right.'  I  laid  before  him  the  definite  figures  that  I  had 
and  told  him  that  to  a  man  up  a  tree  it  looked  so  utterly  inade- 
quate for  the  needs  of  the  Government ;  if  they  needed  as  much  of  it 
as  we  were  told  by  all  hands  that  they  did.  He  said,  '  That  is  quite 
true.  I  think  it  is  inadequate.  We  will  need  a  great  deal  more  of 
it;  but  this  is  the  only  requisition  that  has  been  put  out,  and  I  am 
not  going  to  assume  the  authority  at  the  present  moment  of  putting 
out  more.  We  will  need  more,  and  when  we  find  out  exactly  what 
our  plan  is  the  other  requisitions  will  be  forthcoming  promptly.' 

"  I  will  not  go  into  detail  any  further  with  the  officers  I  saw,  but 
I  can  say  that  I  saw  at  least  seven  other  officers.    I  counted  them 
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up  out  of  a  notebook  the  other  day.  Besides  those,  there  were  at 
least  seven  other  officers  that  I  went  to  see,  all  of  whom  did  the  best 
they  could  because  they  were  all  veir  much  interested  to  get  this 
thing  arranged.  But  we  could  not  do  it,  and  I  went  back  to  the 
Procurement  Division  and  told  them  we  could  not  do  it. 

"  There  was  a  pause  then  of  a  day  or  two,  in  which  I  went  outside. 
If  I  remember  rightly,  I  went  to  New  York  and  made  some  in- 
quiries at  our  bank  in  Jacksonville  to  see  whether  we  could  finance 
this  thing  if  we  promised  the  people  who  could  loan  us  money  that 
we  were  assured  of  a  large  business  in  rutile. 

*  *  *  *  *  «  * 

"  Question.  Were  there  any  assurances  made  to  you  which  would 
justify  the  expenditures  which  you  have  made ;  and  if  so,  who  made 
those  assurances? 

"  Mr.  BucKMAN.  Absolutely  so — ^that  is,  in  my  opinion^  of  course. 
I  think,  first,  it  was  Lieut.  Williams,  after  he  had  told  me,  or  after 
we  had  been  negotiating  about  this  financing  and  about  other  things. 
I  think  I  can  recall  almost  the  phrase  of  our  conversation  at  his 
desk.  I  said, '  Of  course,  you  can  realize  that  the  amount  of  money 
we  have  got  to  spend  in  equipping  this  thing  is  not  justified  by  this 
$36,900  order,  and  we  expect  to  get  the  balance.'  As  near  as  I  can 
remember,  his  reply  was, '  You  are  the  low  bidder,  and  you  will  get 
the  balance.' 

"Question.  You  understood  that  of  course  meant  provided  that 
he  himself  got  a  requisition  for  it  or  the  Government  needed  it? 

"Mr.  BucKMAN.  I  understood  that  it  was  a  definite  assurance — 
that  is,  that  remark  coupled  with  all  of  the  negotiations  and  con- 
ferences which  had  gone  before  between  us — a  definite  assurance  not 
only  that  we  would  get  the  orders  if  the  orders  were  forthcoming — 
or  the  requisitions.  As  I  understand  it,  the  Procurement  Division 
gets  the  requisitions  and  turns  them  into  orders — not  only  if  they 
were  forthcoming,  but  they  would  be  forthcoming.  I  think  that  is 
where  the  issues  joined,  feut  in  my  mind  at  that  time  and  in  my 
mind  now,  that  was  the  question,  and  I  think  it  was  the  question 
being  discussed  by  the  Ordnance  Department  and  by  the  War  In- 
dustries Board — in  view  of  the  fact  that  rutile  is  not  a  peace-time 
production,  shall  we  finance  the  Buckman  &  Pritchard  Company 
and  give  them  all  of  this  business — not  four  hundred  and  ten  tons — 
but  give  them  the  rutile  business,  or  shall  we  finance  the  American 
Butile  Company  and  give  them  the  business;  or,  if  there  is  enough 
business,  finance  them  both  and  give  them  the  business?  The  Gov- 
ernment thought  they  saw  ahead  enough  tonnage  to  give  those  two 
concerns,  or  one  of  them — I  do  not  know  what  was  in  their  minds — 
but  that  was  the  situation  and  that  was  the  meeting  of  our  minds  in 
those  discussions. 

«  *  *  *  *  *  « 

"  Question.  You  understood  at  that  time  that  the  procurement 
section  had  not  received  any  requisitions  for  an  additional  amount  of 
this  rutile? 

«  «  *  *  *  *  * 

"  Mr.  BuoKMAN.  I  did  not  understand  that,  although  they  had  not 
received  anv  reouisitions.  thev  had  received  assurances  that  there 
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"Would  be  further  requisitions  forthcoming  as  soon  as  a  schedule 
could  be  got  up. 

*  m  *  *  0  0  m 

"  Mr.  Brown.  Were  you  familiar  at  that  time  with  the  alleged  re- 
quirements of  the  Government  for  rutile? 

"  Mr.  BucKMAN.  /  had  gotten  a  certain  amotmt  of  data  together. 
I  can  not  say  that  I  was  familiar  entirely;  no  one  was.  It  was  a 
new  subject  being  developed^  as  I  understood,  by  several  men.  My 
figures  ranged  from  1,200  to  2,000  tons  per  year  of  active  campaign- 
ing— and  we  were  expecting  to  get  into  active  campaigning  in  the 
middle  of  the  summer. 

"  Mr.  Brown.  From  whom  did  you  get  that  information  that  there 
would  be  required  between  1,200  to  2,000  tons  of  this  material  a 
year?" 

"  Mr.  BucKMAN.  Maj.  Westcott,  for  one,  in  the  board  of  control 

"  Lieut.  Col.  WiUiiAMS.  Did  they  tell  you  those  were  actual  requisi- 
tions they  had  received,  or  was  it  merely  their  estimate  of  what  it 
would  be? 

"Mr.  BucKMAN.  Those  were  their  estimates;  that  iSy  that  the 
Army  officers  who  were  to  decide  and  in  whose  hands  the  decision  l/iy^ 
would  say  what  vms  needed.  In  other  words^  they  were  the  highest 
authorities  that  then  existed  on  this  subject,  I  do  not  mean  those 
two  men  only;  I  mean  the  other  tre^ieh  warfare  men. 

"  Lieut.  Col.  Williams.  You  were  proceeding,  then,  upon  the  basis 
of  this  four  hundred  and  ten  ton  contract,  expecting  that  you  would 
receive  further  orders  from  the  Government? 

"Mr.  BucKMAN.  Upon  the  assurances  that  we  would.  If  you 
please,  I  object  to  allowing  that  particular  point  to  become  clouded 
m  my  own  mind. 

"  Lieut.  Col.  Williams.  I  want  to  get  it  clear  in  my  mind. 

"  Mr.  BucKMAN.  Yes,  I  understand ;  of  course  you  do ;  and  that  is 
why  I  would  like  permission  to  elaborate  a  little  on  these  replies.  It 
was  perfectly  clear  in  my  mind,  and  I  think  it  was  clear  in  the  minds 
of  the  procurement  officers  that  a  large  tonnage  of  rutile  was  forth- 
coming, and  we  would  get  these  orders.  There  was  a  direct  meeting 
of  minds  on  that  proposition. 

"  Lieut.  Col.  Williams.  That  they  expected  that  the  Government 
would  need  it? 

"Mr.  BucKMAN.  No  one  had  anything  except  expectations;  but 
upon  those  expectations  they  baseci  assurances.  Upon  what  they 
based  their  assurances,  whether  expectations  or  certainties,  I  do  not 
know. 

"  Lieut.  Col.  Williams.  What  I  am  trying  to  get  at  is  this :  If  you 
looked  around  over  the  field  and  came  to  the  conclusion  that  here  is  a 
field  for  lots  of  business,  in  my  judgment,  there  is  not  going  to  be  a 
loss  of  business  here ;  they  are  going  to  need  a  lot  of  this  stuff,  and  I 
believe  it  would  be  a  good  proposition  for  me  to  go  ahead,  although 
I  have  a  small  contract  and  spend  a  lot  of  money  and  get  in  shape  to 
fill  those  needs  and  demands  when  they  shall  be  made 

"Mr.  BtiCKMAN.  That  is  certainly  not  the  basis  upon  which  this 
was  gone  into.  We  were  not  in  position  to  do  it,  and  the  bank  of 
Jacksonville,  which  loaned  us  a  certain  amount  of  money,  and  the 
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Titanium  Alloy  Co.,  which  loaned  us  a  certain  amount  of  money,  were 
assured  by  me — I  ask  you,  please,  to  bear  in  mind  that  I  was  the  man 
who  was  actually  doing  all  of  this.  Mr.  Meredith  and  other  men  con- 
nected with  my  company  were  in  an  official  or  advisory  capacity. 
I  was  the  man  at  the  wheel,  and  it  was  I  who  assured  the  Titanium 
Alloy  Co.,  and  assured  the  banks,  that  we  were  going  into  this  thing 
not  as  a  gamble  on  the  business  but  on  assurances  that  this  business 
would  be  forthcoming,  and  that  if  the  war  were  to  terminate  there 
would  be  in  this  contract  a  cancellation  clause  which  I  thought  would 
amply  protect  us.    That  is  the  basis  I  went  into  it  on." 

There  was  other  testimony  by  Mr.  Buckman  along  the  same  line. 

"  Lieut.  Lent.  ♦  *  *  At  what  time  did  you  expect  the  Govern- 
ment to  carry  out  these  assurances  which  you  state  it  gave  you  as  to 
future  orders?  When  did  you  expect  to  get  these  subsequent  con- 
tracts that  they  promised  you? 

"  Mr.  Buckman.  We  expected  to  get  them  very  shortly.  That  is, 
there  were  no  assurances  given  me  of  a  definite  date  at  all.  I  was 
assured,  however,  that  before  the  end  of  the  year — I  remember  that — 
future  orders  would  be  forthcoming,  because  there  was  some  ques- 
tion of  the  possibility  of  our  being  able  to  increase  our  production 
even  beyond  two  tons  a  day,  if  those  future  orders  were  to  come  in, 
if  they  would  overlap  the  estimated  completion  date  of  this  order; 
but  no  one  gave  me  any  assurances  of  a  definite  date  when  these  things 
would  come  forward." 

((?)  Maj.  W.  H.  Gelshanen  testified  as  follows  (transcript,  p.  94 
et  seq.)  : 

"Maj.  GEiiSHANEN.  The  first  time  I  heard  of  rutile  was  when  the 
subject  came  up  to  our  office  and  I  went  over  to  the  trench  warfare 
section  and  saw  Maj.  McPherson,  who  told  me  at  that  time  that  they 
would  want  large  quantities:  that  the  only  source  of  production  was 
the  American  Rutile  Co. ;  and  that  he  had  been  negotiating  with  them, 
and  that  he  wanted  it  to  convert  finally  into  titanium-tetra-chlo- 
ride.    *    *     ♦ 

"  *  *  *  The  first  time  I  heard  of  the  possibilities  of  the  Florida 
deposits  was,  I  think,  when  Mr  Meredith  ciime  in  and  said  they 
could  produce  rutile. 

"  Lieut.  Col.  Williams.  What  time  was  that  ? 

**Maj.  Gklsiianen.  I  should  say  that  was  about  the  same  time  he 
is  talking  of — maybe  February,  1918 — that  they  had  a  deposit  down 
there,  or  a  methocl  by  which  they  could  produce  nitile.  They  were 
already  producing  ilmenite  and  all  that  they  needed  to  do  was  to 
make  a  continuation  of  this  process  in  order  to  make  rutile,  which 
was  not  being  extracted  at  that  time. 

"Question.  Did  you  understand  that  it  was  necessary  to  secure 
additional  machinery  and  go  through  a  different  process  in  order  to 
get  that  rutile? 

"  Maj.  Gklsiianen.  I  understood  that  it  was  necessary  for  them  to 
continue  their  refining  process.  The}''  were  taking  it  up  to  a  certain 
point  in  making  ilmenite,  and  from  that,  bv  a  further  modification, 
they  could  extract  rutile,  but  that  they  would  have  to  put  up  certain 
machinery  to  make  this  further  extraction. 
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"  We  then  investigated  the  possibilities  of  their  being  able  to  do 
this  and  the  first  reports  that  we  got  were  very  favorable  *  *  *. 
I  then  decided  to  go  ahead  with  them  to  see  whether  we  could  get 
production.  About  that  time  everybody  else  said  that  it  was  im- 
possible and  that  they  could  not  produce  rutile.    ♦    *     ♦ 

"I  then  started  negotiations  with  Buckman  and  Pritchard  and 
tliey  named  us  a  price  of  $90,  as  against,  I  think,  about  $200,  the 
contract  with  the  American  Rutile  Company  called  for — I  am  not 
sure  whether  it  is  $180  or  $200,  but  I  think  it  was  about  $200.  The 
question  was  whether  we  had  better  go  ahead  and  increase  the 
American  rutile  or  whether  we  had  better  go  ahead  and  do  this  other 
proposition.  Taking  this  big  difference  in  price,  and  the  fact  tliat 
people  to  whom  we  had  been  referred  said  that  they  could  do  it  led 
me  to  believe  that  we  had  better  go  ahead  and  give  it  a  trial.  We 
made  a  contract  with  them  for  410  tons,  because  tnat  is  all  that  I  had 
in  front  of  me  at  the  time  I  made  the  contract.  Everybody  said  there 
was  to  be  large  quantities  used.    *     *     ♦ 

"  Question.  Did  you  tell  them  you  expected  there  would  be  large 
demands  for  it,  or  guarantee  them  large  demands  ? 

"  Mai.  Gelshanen.  /  did  not  guarantee  it.  I  said  I  expected  there 
would  be,  but  at  that  moment  I  could  only  contract  for  410  tons  that 
had  been  requisitioned  for — that  I  could  only  order  what  had  been 
requisitioned. 

"Question.  Did  you  undertake  to  assume  any  responsibility  for 
larger  orders  to  these  people? 

"  Maj.  Gelshanen.  Well,  not  any  further  than  you  would  under 
those  conditions — we  were  informed  that  they  were  going  to  want 
large  quantities  and  that  if  they  produced  it — now,  up  to  this  time, 
Colonel,  they  had  never  produced  any  of  this — but  if  they  produced 
it  and  there  were  those  requests  they  would  certainly  get  the  busi- 
ness. 

"  Question.  What  I  am  driving  at,  Major,  is  whether  or  not  in  this 
case  there  were  any  representations  made  to  these  j)eople  upon  the 
face  of  which  as  a  legal  proposition  they  were  justified  in  making 
expenditures  in  which  they  could  hold  the  Government  in  case  they 
did  not  get  the  orders  contemplated. 

"  Maj.  Gelshanen.  Well,  there  was  no  doubt  but  at  the  time  the 
general  impression  throughout  the  Ordnance  Department  and  other 
departments  there  was  that  large  quantities  of  rutile  was  going  to  be 
wanted.  The  P'rench  Gov(»rnment  wanted  700  toas  and  we  wanted — 
it  was  alleged  that  we  wanted  it — but  I  explained  to  them  that  the 
only  requisitions  that  I  had  that  were  definite  were  those  that  would 
allow  me  to  contract  for  only  410  tons. 

"  Question.  In  other  words,  did  these  people  go  ahead  and  spend 
their  money  expecting  to  get  additional  business,  or  relying  upon 
guarantees  given  to  them  by  the  (lovernment  that  they  would  get  the 
business? 

"Maj.  Gelshanen.  T  can  not  tell  th^t;  that  is  a  matter  in  their 
own  minds.  /  could  not  guarantee  that  they  were  going  to  get  the 
business,  because  I  did  not  have  the  business  in  front  of  me.  It  was 
cl-early  explained  to  them, 

"  *  '  *  *  at  that  time  the  authorization  for  purchases  was  coming 
through  what  they  called  'Controls  Division,'  of  which   General 
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Dickson  was  the  head,  so  that  if  they  saw  General  Dickson  (but  I 
do  not  remember  anything  they  did  before)  they  were  at  the  foun- 
tain head  of  all  authority  as  far  as  purchases  were  concerned  at  that 
period  of  time.  However,  there  is  no  question  but  what  there  was 
large  talk  about  the  requirement  of  rutile.  The  War  Industries 
Board  was  pushing  us  all  the  time,  even  after  we  made  this  contract, 
to  put  up  additional  machinery  with  the  American  Rutile  Company. 
I  was  adverse  to  doing  that  until  I  saw  what  the  probabilities  were 
that  thesepeople  were  going  to  produce,  because  there  Was  a  question 
raised  as  to  whether  they  would  produce  or  not,  and  that  was  one  of 
the  reasons  why  i  was  so  insistent  all  the  time  that  they  get  going, 
because  I  wanted  to  know  if  they  were  not  going  to  get  started  so 
that  I  could  set  up  the  American  Butile  Company,  which  I  was  un- 
willing to  do  if  these  people  were  coming  through,  because  I  felt 
that  the  American  Rutile  Company  was  trying  to  take  advantage  of 
the  situation. 

"  Lieut.  Lent.  So,  the  first  thing  necessary  for  them  to  do  before 
you  contemplated  giving  any  future  orders  to  them  was  to  start 
production. 

Maj.  Gelshanen.  I  do  not  know  how  that  was  discussed.  In  my 
own  mind  I  would  not  have  given  them  any  further  orders  and  tied 
myself  up  to  them  until  they  started  to  produce,  because  I  would  have 
placed  it  with  the  American  Rutile  Company  who  had  produced. 

"  Lieut.  Lent.  I  mean  before  you  had  requisitions  for  such  orders 
come  in  during  the  next  few  weeks  after  this. 

"Maj,  Gelshanen.  You  mean  after  the  contract  was  placed,  the 
next  few  weeks  after  that? 

"Lieut.  Lent.  Yes. 

"  Maj.  Gelshanen.  No;  I  would  not  have  placed  them. 

"  Mai.  Gelshanen.  Colonel,  there  was  a  great  deal  of  discussion, 
and  it  bears  out  what  I  said  before  to  the  people  of  their  ability  to 
produce.  The  War  Industries  Board  or  division  thought  it  was  not 
going  to  be  produced.  ♦  *  ♦  I  ^as  very  desirous  wiat  these  peo- 
ple should  produce  under  that  contract  and  get  the  stuff  coming,  if 
they  were  going  to  do  so,  because  the  giving  to  them  of  an  addi- 
tional contract  would  be  contingent  iipon  their  ability  to  produce. 

"Lieut.  Col.  Williams.  Was  the  Government  itself  in  any  way 
undertaking  to  finance  it? 

"Maj.  Gelshanen.  Only  to  the  extent  of  loaning  them  $10fiOO  or 
$11,000. 

"Question.  Not  undertaking  to  run  it  as  a  Government  plant? 

"Maj.  Gelshanen.  No^  no;  the  Government  had  no  control 
over  it, 

♦  ♦♦♦♦** 

"Maj.  GEiiSHANEN.  The  day  that  they  got  the  contract  they 
agreed  that  they  would  produce  rutile  at  a  rate  of  two  tons  per  day 
in  six  weeks." 

.  {(1)  Lieut.  Edward  A.  Williams  testified  as  follows  (transcript, 
p.  110  et  seq.)  in  regard  to  conferences  with  Messrs.  Buckman  and 
Pritchard : 

"Lieut  Williams.  We  had  several  conferences  regarding  their 
ability  to  produce  rutile  and  also  regarding  the  price  of  rutile,  and 
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also  how  long  it  would  be  before  they  could  produce  under  theii 
contract.    That  was  one  of  the  main  subjects. 

m  *****  * 

"  He  told  me  they  could  produce  rutile.  If  I  remember  rightly, 
it  was  claimed  that  within  six  weeks  after  the  signing  of  the  con- 
tract they  would  be  on  a  production  basis.  We  figured  it  out  and 
placed  sufficient  rutile  witn  the  other  people  to  keep  the  converters 
going  until  such  time  as  it  was  estimated  that  Messrs.  Buckman 
and  I*ritchard  could  produce. 

"Lieut.  Lent.  Why  could  they  not  produce  sooner? 

"  Lieut.  Williams.  Because  they  needed  new  machinery. 

"  Question.  And  was  there  any  mention  made  as  to  how  this  ma- 
chinery to  be  purchased  was  to  be  financed? 

"Lieut.  Williams.  At  the  time  of  the  contract — ^that  is,  in  the 
first  aplication — I  do  not  think  there  was.  Later  on  it  developed 
that  they  would  need  extra  financing,  and  then  the  question  was, 
How  were  we  to  secure  the  money  for  them! 

******* 

"  I  conveyed  to  Mr.  Meredith,  or  endeavored  to  convey  to  him,  the 
urgent  neea  of  the  Government  for  rutile  at  that  time,  and  also  that 
the  requirements  would  undoubtedly  continue  as  long  as  the  war, 
and  so  forth;  that  they  would  be  urgent;  they  were  at  that  time. 
It  was  common  talk  from  other  sources,  although  we  had  nothing 
definite  on  which  to  work. 

******  * 

"  Lieut.  Williams.  /  heh'eve  I  said  to  Mr.  Buckman  and  Mr.  Mere- 
dith that  they  probably  would  receive  other  orders.  There  was  no 
question  at  that  time  about  there  being  others  at  that  time.  They  were 
by  far  the  lowest  bid  that  we  received. 

"  Lieut.  Lent.  Was  their  receipt  of  such  further  orders  to  be  con- 
tingent merely  upon  their  low  bid,  or  was  it  necessary  for  them  to 
show  something  in  the  way  of  production? 

"Lieut.  Williams.  Of  course,  they  would  have  to  show  produc- 
tion first,  and  undoubtedly  both  plants  would  have  been  operated, 
although,  of  course,  it  would  be  entirely  a  matter  of  expediencv. 

"Question.  What  authority  did  you  have  in  connection  with  the 
placing  orders  for  those  things  bought  through  your  division? 

"Lieut.  Williams.  I  believe  the  actual  placing  of  orders  was 
throuech  Mr.  Gelshanen.    I  had  no  authority. 

"Maj.  Gelshanen.  If  T  might  interrupt,  as  a  matter  of  fact,  I 
had  the  responsihilitv  but  not  the  authority. 

"Lieut.  Col.  Williams.  Who  had  the  authority? 

"Maj.  Gelshanen.  The  contracting  officer. 

"Lieut.  Col.  Williams.  MacRoberts? 

"Maj.  Gelshanen.  MacRoberts. 

♦  **♦♦♦♦ 

"  Maj.  (Gelshanen.  I  assumed  responsibility  for  the  negotiations — 
I  assumed  all  responsibility. 

*♦**♦♦♦ 

"  Lieut.  Lent.  Did  they  not  ask  you  to  put  in  the  contract  anything 
about  taking  care  of  the' new  machinery? 

"Lieut.  Williams.  I  do  not  think  so;  but  it  was  understood  that 
new  machinery  was  to  be  procured  by  them. 
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"  Lieut.  Lent.  Was  it  understood  that  the  Government  would  have 
to  procure  it  or  that  the  petitioners  were  to  procure  it? 

"Lieut.  Williams.  I  do  not  think  the  (jovemment  was  to  pro- 
cure it. 

******* 

"  Mr.  Brown.  Now,  regarding  the  question  of  business,  did  you  not 
as  a  matter  of  fact  convey  the  impression  to  Mr.  Buckman  that  they 
would  get  a  large  quantity  of  business? 

"Lieut.  Williams.  //  it  came  through^  I  heluved  they  would,  I 
believe  I  did  convey  that  to  them. 

******* 

"  I  knew  it  would  require  a  certain  amount  of  machinery,  but  just 
what  I  did  not  know." 

******* 

In  a  letter  to  this  Board  of  June  14,  1919,  Lieut.  Williams  said, 
among  other  things: 

^^  However^  there  were  no  definite  promises  given  to  Messrs,  Buck- 
man  and  Pritchard^  and  the  increastng  of  their  plant  was  based  en- 
tirely  upon  their  own  opinion  and  patriotic  motives^ 

{e)  Mr.  R.  M.  Torrence  (transcript,  p.  126,  et  seq.),  with  reference 
to  the  War  Industries  Board  financing  the  petitioner,  said : 

"Question.  Was  there  any  hesitancy  about  giving  them  the  80 
percent? 

"Mr.  Torrence.  On  my  part  there  was  a  decided  hesitancy;  yes: 
because  I  felt  that  they  were  not  making  good,  and  I  did  not  feel 
that  they  would  produce.  I  thought  they  could  not  make  good  from 
the  reports  I  had  on  their  plant  and  their  equipment,  and  I  was  not 
willing  to  O.  K.  the  recommendation  until  the  amount  asked  for  was 
guaranteed  by  an  outside  party,  and  Mr.  Meredith  showed  his  good 
faith  by  doing  that.  I  felt  the  Government  could  not  lose  anything 
if  they  did  give  them  that  amount,  consequently  I  approved  it  as 
far  as  the  War  Industries  Board  was  concerned. 

"  Question.  Was  anything  said  at  that  meeting  in  regard  to  fur- 
ther orders  of  rutile? 

"  Mr.  Torrence.  Nothing  tfiat  I  heard.  It  was  a  question  of  get- 
ting what  they  had  a  contract  for, 

******* 

"  Question.  Did  your  committee  have  authority  to  promise  future 
orders  to  any  particular  contractor  ? 
"  Mr.  Torrence.  Not  at  all. 

*♦♦«*** 

"  Mr.  Brown.  Yes ;  there  was  a  crying  need  for  rutile  at  that  time, 
is  not  that  true  ? 

"  Mr.  Torrence.  There  was  a  demand  for  it  which  was  verj^  diffi- 
cult to  determine.  The  best  of  our  knowledge  we  got  from  the  people 
who  were  going  to  use  it  and  they  were  very  reluctant  about  saying 
how  much  they  were  going  to  use.  I  think  about  4  tons  a  day  was 
the  biggest  they  ever  thought  they  would  possibly  use.  That  would 
bring  it  up  to  1,200  tons  more  or  less  for  us,  and  180  tons  for  the 
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French,  which  would  make  roughly  about  1,400  tons,  which  figure 
I  used  in  those  letters." 

******* 

In  an  affidavit  of  August  12,  1919,  and  filed  in  this  case,  Mr.  Tor- 
rence  made  the  following  statement : 

"/  have  no  knowledge  of  any  promises  that  may  have  been  given 
to  Messrs,  Buckman  <&  Pritchard  as  to  placing  with  them  further 
business  than  the  tonnage  covered  by  the  contract. 

******  * 

"  It  might  be  fair  to  assume  that  had  Buckman  &  Pritchard  made 
satisfactory  deliveries  and  had  the  war  continued,  also  that  rutile 
was  still  required,  that  this  company  might  have  been  given  addi- 
tional tonnage." 

DECiS.OX. 

1.  The  issues  upon  the  claim  presented  are  not  clearly  drawn  in 
the  petition,  nor  were  they  clearly  stated  by  counsel  at  the  hearing. 
From  a  careful  examination  of  the  case,  however,  in  all  its  phases,  it 
may  be  said  that  the  petitioner's  case  is  based  upon  two  theories: 
{a)  That  the  Government  undertook  to  finance  the  petitioners  plant 
and  facilities  as  an  additional  source  from  which  to  obtain  rutile; 
4ind  (J)  that  the  Government  agents  assured  the  petitioner  in  the 
•conferences  which  took  place  in  March  and  April,  1918,  that,  in  con- 
junction with  the  order  for  410  tons  of  rutile,  sufficient  orders  for 
that  material  would  be  given  petitioners  to  justify  the  expenditures 
for  machinery  and  facilities  to  go  into  production  at  2  tons  of  rutile 
per  day;  and  that  in  case  of  cancellation  the  methods  provided  in 
article  4  of  the  written  contract  should  be  applied  in  settlement. 

2.  In  addition  to  a  consideration  of  the  petitioner's  claims  as  based 
upon  these  two  theories,  this  Board  will  also  take  cognizance  of  and 
proceed  to  determine  the  rights  of  i^etitioner  under  written  contract 
No.  P.  44.'^0-1498  TW,  for  the  410  tons  of  rutile. 

3.  This  case,  so  far  as  it  is  based  upon  the  alleged  verbal  assurances, 
appears  at  fii"st  blush  to  come  squarely  in  the  teeth  of  the  well-estab- 
lished doctrine  that  parties  are  conclusively  presumed  to  have  em- 
braced their  whole  agreement  in  the  written  instrument  in  the  ab- 
sence of  fraud,  duress,  or  mutual  mistake  of  fact ;  but  taking  for  the 
moment  the  view  most  favorable  to  the  petitioner,  that  the  actual 
order  for  410  tons  was  but  the  initial  or  first  order,  in  pursuance  of 
the  alleged  larger  imdertakings,  we  will  proceed  to  discuss  the  case 
upon  its  merits. 

4.  The  act  of  March  2,  1919,  under  which  this  claim  is  brought, 
provides  that  the  Secretary  of  War  may — 

"  adjust,  pay,  or  discharge  any  agreement,  express  or  implied,  ui>on 
A  fair  and  equitable  basis  that  has  been  entered  into  in  good  faith 
during  the  present  emergency,  &c." 
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The  assurances  alleged  to  have  been  made,  then,  must  be  of  such 
a  nature  as  to  have  constituted  an  agreement  between  the  parties; 
that  is,  a  meeting  of  the  minds  upon  such  definite  understanding  as 
to  create  a  legal  or  equitable  obligation  on  the  part  of  the  Govern- 
ment before  the  claim  here  presented  can  be  maintained.  This  Board 
is  of  the  opinion  that  there  was  clearly  no  such  meeting  of  the  minds 
of  the  parties  as  to  create  any  liability  whatever  on  the  Government 
in  this  case,  so  far  as  the  same  is  based  upon  the  alleged  assurances. 

5.  The  loan  by  the  Government  to  the  petitioner  of  $11,000,  or  30 
per  cent  of  the  face  of  the  contract  for  410^  tons  of  rutile,  was  in  no 
sense  an  effort  or  undertaking  on  the  part  of  the  Government  to 
finance  the  petitioner's  plants  as  a  source  of  supply.  All  the  evidence 
in  the  case  clearly  shows  that  this  was  merely  a  loan  for  the  purpose 
of  assisting  the  petitioner  in  the  performance  of  its  contract  for  the 
-supply  of  the  410  tons  of  rutile.  This  loan  was  not  advanced  until 
after  considerable  investigation  had  been  made  as  to  the  financial 
standing  of  the  petitioner,  and  the  petitioner's  probable  ability  to 
'fill  the  order  for  410  tons,  and  was  then  made  only  on  condition  that 
Mr.  Meredith  and  his  Titanium  Alloy  Co.  would  jointly  and  sever- 
ally guarantee  the  repayment  of  the  money  advanced.  As  a  matter 
■of  fact  the  loan  was  deposited  by  the  Government  in  the  bank  in 
Florida  and  the  petitioner  was  required  to  make  on  each  check  drawn 
•on  that  sum  a  certificate  in  the  following  words : 

"  Funds  realized  an  this  check  will  he  used  solely  to  cover  the  cost 
-of  machinery  and  for  labor  in  connection  with  the  installation  of 
said  machinery  necessitated  for  the  fulfillment  of  War  Order  No. 

T.  uso-im  Tw:' 

All  the  evidence  of  the  case  clearly  bears  ou  the  finding  that  the 
financial  assistance  rendered  by  the  Government  was  merely  for  the 
purpose  of  enabling  petitioner  to  fulfill  the  obligation  it  had  entered 
into  for  the  410  tons  of  rutile. 

6.  We  come,  then,  to  the  question  as  to  the  assurances  made.  Were 
there  such  assurances  as  created  any  legal  or  equitable  obligation 
whatever  upon  the  Government  as  to  payment  for  machinery  or  facili- 
ties by  the  petitioner  ?  We  are  clearly  of  the  opinion  that  there  were 
not.  It  is  admitted  freely  by  all  parties  that  at  the  time  these  nego-  . 
tiations  were  carried  on  by  Messrs.  Meredith  and  Buckman  with  Gov- 
ernment agents,  that  it  was  understood  and  believed  by  all  that  in  the 
then-existing  conditions  and  the  state  of  the  war  large  amounts  of 
rutile  would  be  neded  both  by  this  Government  and  by  those  associated 
with  it  in  the  war.  It  may  be  admitted  also  that  Government  agents 
assured  the  petitioner  that  there  was  a  great  need  for  this  material 
and  that  there  would  be  in  the  future  a  great  demand  for  it,  but  these 
assurances  fall  very  far  sliort  of  creating  any  legal  or  equitable  obli- 
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gation  on  the  part  of  the  Government  in  this  case  to  finance  the  peti- 
tioner in  the  operation  of  its  plant.  Mr.  Meredith  frankly  admitted 
in  the  evidence  that  in  the  circumstances  with  this  expected  great 
need  for  rutile,  that  in  the  making  of  the  expenditures  upon  the 
petitioner's  plant  he  was  guided  solely  by  his  own  business  judg- 
ment upon  the  expectancy  of  further  business.  There  was  perhaps 
no  one  connected  with  this  matter  who  was  in  a  better  position,  af  t«r 
his  conference  with  numerous  parties  in  Washington,  than  Mr.  Buck- 
man  to  form  some  independent  judgment  as  to  the  needs  or  expected 
needs  of  the  Government  for  rutile,  because  he  discussed  this  matter 
with  practically  every  person  who  was  interested  in  ordering  the 
same,  and  with  a  special  view  at  that  time  of  having  the  actual  order 
for  this  rutile  largely  increased  so  as  to  secure  thereby  a  larger  ad- 
vancement for  financial  assistance,  but  he  was  not  able  to  find  anjr 
person  who  was  willing  or  had  the  authority  at  that  time  to  give  him 
an  order  for  more  than  410  tons  of  rutile.  Mr.  Buckman  also  ad- 
mitted (see  p.  11,  statement  of  facts)  that  ^^  no  one  had  anything- 
except  expectations;  but  upon  these  expectations  they  based  assur- 
ances." It  is  out  of  the  question  to  contend  that  the  Government 
would  be  liable  for  assuring  parties  that  it  needed  material  or  equip- 
ment, without  a  definite  agreement  to  have  those  parties  supply 
those  needs.  It  may  be  true  that  Mr.  Buckman  was  under  the  im- 
pression that  the  statements  made  by  the  Government  agents  could 
be  construed  into  an  undertaking  to  take  care  of  his  plant  in  the  event 
of  expenditures  made  upon  the  faith  of  the  further  needs  of  the  Gov- 
ernment and  upon  the  crystallization  of  those  needs  into  orders,  and 
that  in  the  absence  of  such  orders  he  would  be  entitled  to  compensa- 
tion under  the  cancellation  provision  of  the  written  contract;  but  no 
such  construction  can  be  placed  upon  those  assurances,  and  peti- 
tioner's counsel  at  the  hearing  freely  admitted  that  that  may  not  have 
been  a  legal  interpretation,  and  not  the  sort  of  an  interpretation  that 
he  personally  would  have  put  upon  it  (transcript,  p.  8). 

7.  There  is  considerable  evidence  to  show,  also,  that  the  hope  and 
expectation  on  behalf  of  Messrs.  Meredith  and  Pritchard  of  getting 
other  and  additional  orders  for  rutile,  was  not  the  sole,  and  may  not 
have  been  the  controlling,  consideration  for  their  making  the  large 
expenditures  in  the  rehabilitating  of  the  old  plant  and  in  the  addi- 
tion of  new  machinery.  The  old  plant  was  shut  down  at  the  time 
the  conferences  were  held  with  the  Government  agents,  and  was  not 
being  run  because  it  could  not  be  run  upon  a  paying  basis ;  and  peti- 
tioner had  already  decided  upon  rehabilitating  the  plant  and,  indeed, 
had  already  purchased  a  large  amount  of  machinery  for  that  pur- 
pose, in  order  to  put  the  plant  in  condition  to  operate  it  upon  a  paying 
basis  in  separating  from  its  ore  ilemite  and  other  chemicals  for  which 
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there  was,  and  still  is,  a  considerable  commercial  demand.  The  sepa* 
ration  of  rutile  is  not  a  new  and  different  process  from  that  employed 
in  separating  ilemite  and  other  commercial  chemicals,  but  is  an  addi- 
tional or  continuing  process  after  the  separation  of  these  commercial 
chemicals,  and,  while  the  expectation  of  receiving  further  orders  for 
rutile  may  have  actuated  the  petitioner  in  expending  more  than  it 
would  otherwise  have  spent  in  the  purchase  of  particular  machinery 
for  this  additional  refinement  in  the  separation  of  rutile,  the  peti- 
tioner clearly  had  in  mind  primarily  the  rehabilitation  of  the  plant 
for  the  purpose  of  separating  the  commercial  chemicals.  In  fact,  not- 
withstanding the  large  expenditures  which  were  made  by  petitioner — 
Mr.  Buckman  admitted  (transcript,  p.  79)  that  only  20  per  cent  of 
the  expenditures  were  made  for  the  particular  machinery  needed  in 
the  continuing  process  of  the  separation  of  rutile — and  for  which 
^compensation  is  claimed  under  the  alleged  assurances,  the  plant  is 
now  being  run  upon  a  paying  basis  in  the  separation  of  ilemite  and 
other  commercial  chemicals,  although  the  plant  is  producing  only 
20  per  cent  of  its  capacity  (testimony  of  Mr.  Buckman,  transcript, 
p.  80). 

8.  This  is  one  of  many  cases  that  come  before  this  Board  in  which 
persons,  in  expectation  of  future  business,  based  upon  the  then  ex- 
isting conditions,  have  made  expenditures  relying  upon  their  busi- 
ness judgment  as  to  future  orders,  and  have  been  disappointed 
because  the  war  terminated  and  the  demand  and  the  necessity  for  the 
manufactured  product  has  ceased.  And  this  Board  is  therefore 
<5learly  of  the  opinion  that,  looked  at  from  every  point  of  view,  there 
is  no  liability  of  any  sort,  either  in  law  or  equity,  resting  upon  the 
•Government  in  this  case  by  virtue  of  any  assurances,  opinions,  or 
representations  made  to  the  petitioner  as  to  future  orders  for  rutile, 
and  the  petitioner  is  not  entitled  to  an  award  in  any  amount  upon 
that  claim. 

9.  This  Board,  however,  from  the  examination  of  the  evidence  and 
papers  filed  in  the  case,  sees  no  occasion  to  reverse  the  decision 
reached  by  the  board  of  contract  adjustment  of  Edgewood  Arsenal, 
to  the  effect  that  the  delay  in  the  production  of  the  rutile,  under 
contract  No.  P-4430-1498  TW,  was  not  due  to  any  fault  of  the  peti- 
tioner; and  the  Board  finds  that  that  was  a  binding  contract  upon 
the  parties,  and  that  the  petitioner  is  entitled  to  all  rights  thereunder 
as  set  out  in  the  contract,  and  that  settlement  should  be  made  there- 
under in  accordance  with  its  terms. 

DISPOSITION. 

A  copy  of  this  decision  is,  therefore,  transmitted  to  the  Claims 
Board,  Chemical  Warfare  Service,  for  its  information  as  to  the  con- 
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elusion  herein  reached  in  respect  to  the  alleged  assurances  made  for 
future  orders  for  rutile  other  than  that  contained  in  written  order 
No.  P-4430-1498  TW;  and  for  further  action  and  recommendation 
to  the  Secretary  of  War  of  a  fair  and  equitable  basis  upon  which 
the  said  contract  or  order  No.  P-4430-1498  TW  should  be  adjusted^ 
paid,  or  discharged,  in  the  manner  set  out  in  paragraph  C,  section  5^ 
iiupply  Circular  No.  17,  War  Department,  revised  March  26, 1919. 
Col.  Delafield  and  Maj.  Farr  concurring.. 
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June  3,  1920. 
Case  No.  2099. 

In  re  CLAIM  OF  EXPLOYEES  OF  THE  MINNEAPOLIS  STEEL  &  HACHINEBY  CO. 

1.  JUBISDICTION— OBAL  PRESENTATION  OF  CLAIMS  UNDER  THE  ACT  OF' 

MARCH  2,  1919— WORDS  AND  PHRASES.— The  aot  of  March  2,  1919, 
contains  no  requirements  that  claims  thereunder  must  be  presented  in 
writing.  The  word  "  presentation  "  means  doing  some  act  in  the  presence 
of  another,  and  in  the  absence  of  express  provision  in  the  act  for  the 
presentation  of  claims  in  writing  an  oral  presentation  of  a  claim  to  the 
War  Department  prior  to  June  30,  1919,  is  a  sufficient  presentation  within 
the  meaning  of  said  act. 

2.  NATIONAL   WAR   LABOR    BOARD,   PURPOSE    AND    AUTHORITY   OF.— The 

National  War  Labor  Board  was  established  for  the  purpose  of  insuring 
continuous  production  of  war  supplies  by  industrial  peace  throughout  the 
country.  The  authority  granted  to  the  board  under  the  presidential  order 
of  April  8,  1918,  authorized  it  to  give  assurance  to  employees  and  em- 
ployers as  well  that  its  findings  would  be  enforced  by  the  Government. 
8.  STRIKES. — The  right  of  employees  to  strike  for  higher  wages  is  not  ques- 
tioned, and  for  the  employees  to  refrain  from  striking  is  a  valid  con- 
sideration for  a  promise  by  representatives  of  the  National  War  Labor 
Board  so  as  to  make  the  promise  binding  upon  the  Government. 

4.  AGREEMENT  FOR  WAGE  ADJUSTMENT— NATIONAL  WAR  LABOB  BOARD, 

OBLIGATION  OF  THE  GOVEBNNENT  UNDER  AWARD  MADE  BY.— 
Where  employees  engaged  in  the  production  of  war  material  are  dissatis- 
fied and  threatening  to  strike  for  higher  wages  and  representative  of 
the  National  War  Labor  Board  promise  such  employees  that  if  they  will 
not  strike  that  the  board  will  investigate  and  determine  the  matter  of 
wages  and  that  its  findings  will  be  enforced  by  the  Government,  there  is 
an  agreement  within  the  meaning  of  the  act  of  March  2,  1919,  and  if  the 
National  War  Labor  Board  awards  an  increase  of  wages  to  such  em- 
ployees the  Government  is  under  obligation  to  pay  such  employees  as  were 
actually  engaged  upon  Government  contract  work  the  difference  between 
the  wages  received  by  them  for  such  work  and  the  wages  so  established 
by  the  National  War  Labor  Board. 

5.  INTERVENTION  BY  OTHER  CLAIMANTS  SIMILARLY  SITUATED.— Where  a 

claim  is  originally  filed  by  officers  of  a  trade  union  as  agents  for  certain 
employees  only  for  increased  wages  awarded  by  the  National  War  Labor 
Board  other  employees  affected  by  such  award  may  intervene. 

6.  CLAIM  AND  DECISION. — Claim  for  additional  wages  of  employees  under  an 

award  by  the  National  War  Labor  Board  under  act  of  March  2,  1919. 
Held,  an  agreement  within  the  meaning  of  said  act,  and  not  only  the 
employees  who  have  filed  claims  but  others  similarly  situated  may  inter- 
vene and  have  their  rights  to  additional  wages  under  said  award  deter- 
mined. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 
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FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim  has  been  filed  under  Purchase,  Storage,  and  Traffic  Division 
Supply  Circular  No.  17,  of  1919,  by  reason  of  an  agreement  alleged 
to  have  been  entered  into  between  the  claimant  and  the  United  States. 

2.  On  April  8,  1918,  the  President  appointed  the  National  War 
Labor  Board  by  Executive  order.  Its  duties  were  deccribed  as 
follows : 

"  The  powers,  functions,  and  duties  of  the  National  War  Labor 
Board  shall  be  to  settle  by  mediation  and  conciliation  controversies 
arising  between  employers  and  workers  in  fields  of  production  neces- 
sary for  the  effective  conduct  of  the  war,  or  in  other  fields  of  national 
activity,  delays,  and  obstructions  in  which  might,  in  the  opinion  of 
the  National  Board,  affect  detrimentally  such  production ;  to  provide, 
by  direct  appointment,  or  otherwise,  for  committees  or  boards  to  sit 
in  various  parts  of  the  country  where  controversies  arise  and  secure 
settlement  by  local  mediation  and  conciliation ;  and  to  summon  the 
parties  to  controversies  for  hearing  and  action  by  the  National  Board 
in  event  of  failure  to  secure' settlement  by  mediation  and  conciliation.'' 

3.  The  board  functioned  in  labor  disputes  in  two  different  ways: 
If  employers  and  employees  agreed  to  arbitration  by  the  board,  a 
committee  appointed  by  the  board,  after  examination  by  the  arbi- 
trators and  hearing  the  parties,  issued  an  award  which  was  binding 
upon  the  parties.  If  one  side  would  not  agree  to  submit  to  arbitra- 
tion, the  board,  on  request  of  the  other  side,  would  make  an  investiga- 
tion and  issue  its  finding  on  the  facts. 

4.  The  board  was  not  nonpartisan.  It  was  bipartisan.  One-half 
its  membership  represented  employers  and  the  other  half  employees. 
Arbitration  committees  of  the  board  were  appointed  from  each  half 
equally  and  in  case  a  committee  could  not  arrive  at  an  agreement  an 
umpire  was  chosen  who  rendered  a  decision  from  a  nonpartisan 
standpoint. 

5.  The  board  maintained  a  force  of  partisan  investigators  who 
were  sent  out  upon  request  to  aid  in  preparation  of  a  case  from  the 
point  of  view  of  the  employer  or  of  the  employee,  as  the  case  might  be. 

6.  The  board  also  maintained  a  force  of  labor  administrators  who 
were  sent  to  different  points  where  trouble  existed,  to  ascertain  the 
facts  and  report  to  the  board. 

7.  In  the  spring  of  1918,  representatives  of  the  employees  of  the 
Minneapolis  Steel  &  Machinery  Co.,  of  the  St.  Paul  Foundry  Co.. 
and  of  the  American  Hoist  &  Derrick  Co.,  made  application  to  the 
War  Labor  Board,  stating  that  there  was  unrest  among  employees: 
that  wages  needed  adjustment;  that  production  of  war  supplies  on 
which  the  companies  were  engaged  was  being  interrupted:  that  it 
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was  difficult  to  keep  the  men  at  work,  and  asking  an  investigation  by 
the  board  and  a  determination  of  what  wage  scale  should  be  paid. 

8.  The  attitude  of  the  several  companies  concerned  was,  from  the 
l^eginning,  that  no  investigation  or  intervention  was  necessary  and 
that  there  was  no  serious  labor  trouble  and  that  they  could  adjust 
such  as  there  was. 

9.  In  May  and  June,  1918,  the  board  sent  representatives  to  look 
into  the  situation.  The  companies  claimed  that  the  board  had  no 
jurisdiction  in  the  matter.  After  hearings  and  against  the  objection 
of  the  companies,  the  board  decided  to  take  jurisdiction. 

10.  The  companies  refused  to  submit  to  arbitration. 

11.  The  primary  purpose  of  the  appointment  of  the  War  Labor 
Board  was  not  to  benefit  employers  or  employees,  but  to  insure  the 
continuance  of  the  production  of  war  supplies  by  maintaining  indus- 
trial peace  so  far  as  it  could. 

12.  Mr.  W.  B.  Angelo,  assistant  chief  administrator  of  the  War 
Labor  Board,  testified  that  when  complaints  were  filed  it  was  the 
practice  and  policy  of  the  Board  to  "  send  out  investigators  in  behalf 
of  either,  or  both,  the  employer  or  the  employee  to  aid  them  in  the 
preparation  of  their  case,  and  they  all  understood  it  was  a  part  of 
their  duty  to  keep  the  men  at  work  and  keep  up  the  production  in 
any  event  by  giving  them  assurance  that  whatever  remedy  they 
were  entitled  to  would  be  granted  them,  and  that  they  were  not  war- 
ranted in  striking  to  get  the  relief  to  which  thej'  thought  they  were 
entitled,  as  the  Board  would  give  them  whatever  the  merits  war- 
ranted and  avoid  the  losses  incident  to  a  strike  to  achieve  their  end." 

13.  In  early  October,  1918,  the  Board  sent  Vernon  J.  Rose,  an  in- 
vestigator, to  Minneapolis.  By  the  time  Mr.  Bose  arrived  a  certain 
substantial  portion  of  the  men  at  least  had  become  a  good  deal  dis- 
satisfied, uneasy,  and  disposed  to  strike.  Mr.  Rose  conferred  with 
attorneys  representing  the  men,  with  officials  representing  various 
unions,  and  also  addressed  gatherings  of  men. 

14.  Mr.  A.  G.  Abbey,  a  field  representative  of  the  International 
Association  of  Machinists,  testified  that  he  had  had  numerous  con- 
versations with  Mr.  Rose  and  heard  him  address  the  men  on  several 
occasions.  At  several  meetings  of  the  men,  which  Mr.  Abbey  had 
been  instrumental  in  calling,  Mr.  Rose  stated  "how  the  National 
War  Labor  Board  came  into  existence,  the  powers  behind  it,  the  way 
it  functioned,  and  so  forth  and  so  on,  and  got  into  that  in  detail  and 
went  on  appealing  to  them  to  stay  at  their  work;  that  their  case, 
their  wants,  would  be  taken  care  of  through  the  proper  channels  of 
the  United  States  Government ;  that  they  had  brought  into  existence 
a  tribunal  for  that  purpose,  and  emphasizing  not  only  at  that  particu- 
lar time  but  at  many  other  times  that  if  they  do  stay  at  their  work 
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and  go  after  this  in  the  proper  manner,  because  if  they  got  off  the 
right  routine  or  the  proper  routine  they  would  merely  damage  their 
own  chances  of  getting  anything,  and  assuring  them  that  they  would 
have  justice  dealt  to  them  through  the  United  States  Government^"' 
"  I  had  become  more  or  less  skeptic,  wanting  to  know  almost  the  first 
thing  from  all  of  these  men  what  power  they  had  got  behind  them, 
and  it  would  generally  lead  up,  as  it  did  in  this  case,  to  the  power 
of  the  President  of  the  United  States,  and  he  referred  quite  exten- 
sively to  the  Smith  &  Wesson  case,  as  to  where  the  Government  had 
stepped  in  and  taken  hold,  and  intimating  that  the  same  condition 
would  exist  here  if  conditions  warranted  it,  and  leaving  without  any 
doubt  a  satisfied  impression  upon  them  that  if  they  conducted  them- 
selves properly  and  in  accordance  with  the  recommendations  of  the 
Government  that  they  would  see  that  any  award  of  the  National  War 
Labor  Board  would  be  lived  up  to  as  far  as  that  company  was  con- 
cerned." 

15.  Mr.  Abbey  further  testified  that  it  was  the  assurances  from  the 
different  men  from  the  Government  that  kept  the  employees  on  the 
job. 

16.  Mr.  Abbey's  testimony  was  substantiated  by  a  number  of  other 
witnesses  who  had  met  Mr.  Rose  when  he  came  to  Minneapolis,  and 
had  attended  the  meetings  at  which  he  spoke.  It  was  further  sub- 
stantiated by  a  statement  of  Edwin  Newdick,  director  of  the  War 
Department  News  Bureau,  in  a  memorandum  for  the  Secretary  of 
War  dated  August  15,  1919,  and  filed  with  the  records  in  this  case. 

17.  Mr.  Vernon  J.  Rose  states  as  follows : 

"  I  called  the  attention  of  the  men  to  the  Government's  course  of 
action  in  the  Smith  &  Wesson  case  as  indicating  the  Government's 
purpose  during  war  time  to  see  that  the  findings  of  the  National  War 
Labor  Board  were  enforced  and  production  sustained  during  the 
war  *  *  *.  I  urged  them  to  remain  at  their  work,  calling  their 
attention  to  the  point  *  *  *  that  it  gave  them  full  ground  for 
faith  in  their  Government  hearing  their  complaint  and  making  a  just 
and  effective  award  if  they  remained  at  work." 

18.  Other  indivichials  connected  Avith  the  Goveniment  also  ad- 
dressed the  men,  notably  Mr.  F.  F.  Searing,  of  the  United  States 
Phipping  Board,  and  F.  O.  Sessions,  Chicago  representative  of  the 
Shi])pin<r  Board,  but  there  was  no  evidence  that  the  latter  were  acting 
under  authorization  from  the  National  War  Labor  Board.  The  re- 
sult, however,  was  to  disseminate  widely  the  statements  of  Mr.  Rose 
and  to  create  among  the  men  the  belief  that  if  they  stayed  at  work 
the  arbitrators  of  the  War  Labor  Board  would  establish  a  fair  wage 
scale,  and  that  the  (lovernment  would  see  that  payment  of  the  wages 
at  the  rate  fixed  was  enforced.  The  employees  accordingly  remained 
at  work. 
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19.  Messrs.  William  H.  Taft  and  Frank  P.  Walsh  were  appointed 
as  the  section  of  the  Board  to  deal  with  the  matter.  They  shortly 
thereafter  started  an  investigation,  which  lasted  a  number  of  months. 
On  April  11, 1919,  they  handed  down  a  finding  granting  a  general  in- 
crease in  wages  to  take  effect  in  the  Minneapolis  Steel  &  Machinery 
Co.  as  of  October  1,  1918,  and  in  the  St.  Paul  Foundry  Co.  and  the 
American  Hoist  &  Derrick  Co.  as  of  October  24, 1918. 

20.  The  companies  in  question  had  not  submitted  to  an  award  by 
Messrs.  Taft  and  Walsh,  had  not  agreed  to  be  bound  by  it,  and,  after 
it  was  handed  down,  refused  to  pay  the  wages  awarded.  After  the 
refusal  of  the  companies  became  known  the  men  attempted  to  take 
steps  to  obtain  their  back  pay. 

21.  In  May,  1919,  they  requested  the  National  War  Labor  Board 
to  send  an  administrator  to  the  district  to  see  w^hat  could  be  done. 
Mr.  Alpheus  Winter  was  accordingly  delegated,  and  he  arrived  in 
Minneapolis  about  June  1, 1919. 

22.  The  companies  refused  to  make  any  payments  to  the  men,  but 
undertook  to  act  as  paymaster  if  the  Government  chose  to  pay  the 
back  wages  to  the  men. 

23.  In  the  early  part  of  June,  Mr.  Winter  sent  a  telegram  to  Mr. 
E.  B.  Wood,  chief  administrator  of  the  National  War  Labor  Board. 
Neither  the  original  of  this  telegram  nor  a  copy  could  be  found. 
Mr.  Winter  stated  that  in  substance  it  stated  that  he  had  learned 
that  the  Minneapolis  Steel  &  Machinery  Co.  was  willing  to  act  as 
paymaster  and  recommended  that  funds  be  obtained  for  the  pay- 
ment of  the  men  in  the  same  manner  as  they  were  to  be  obtained  in 
the  case  of  the  Bethlehem  employees,  which  was  then  pending. 

24.  It  is  not  necessarj'^,  however,  to  go  into  the  question  of  the 
Bethlehem  settlement,  as  it  did  not  appear  pertinent  to  the  settlement 
of  the  present  case. 

25.  Mr.  Winters  telegram  was  received  by  Mr.  Angelo,  the  as- 
sistant chief  administrator  of  the  Board,  who  was  entirely  familiar 
with  the  whole  matter  relating  to  the  claims  of  the  workmen  at  the 
three  plants  in  question. 

26.  Mr.  Angelo  called  up  Mr.  Pay  son  Irwin,  who  was  special 
assistant  to  the  chief  of  the  industrial  service  of  the  Ordnance  De- 
partment. The  industrial  service  section  had  been  organized  by  the 
Ordnance  Department  to  adjust  labor  disputes  and  to  maintain 
industrial  peace  in  connection  with  the  contracts  which  were  being 
performed  for  the  War  Department. 

27.  Mr.  Angelo  had  several  interviews  by  telephone,  and  personally, 
with  Mr.  Irwin  some  time  about  the  middle  of  June,  1919.  He  testi- 
fied that  he  "  reminded  him  of  the  allegations  made  by  the  employees 
in  this  plant,  that  they  had  continued  at  work  at  a  very  low  rate 
of  wages  under  the  assurances  of  the  speakers  from  the  War  De- 
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partment  and  other  departments  of  the  Government;  that  any 
claim  they  might  have  for  wages,  hours,  or  working  conditions 
would  be  adjusted  by  the  Government,  and  that  they  had  continued 
this  work  on  those  representations,  and  that  now  the  finding  of  the 
Board  bid  fair  to  be  inoperative,  and  it  seemed  to  me  that  the  good 
faith  of  the  Government  was  at  stake";  that  he  gave  Mr.  Irwin  a 
general  survey  of  the  information  that  had  been  given  him  by  repre- 
sentatives of  the  men,  and  conveyed  in  individual  letters  from  the 
men,  of  which  he  received  a  large  number.  Mr.  Angelo  stated  that 
if  it  were  true  that  the  men  had  been  made  promises  that  they  should 
be  kept. 

28.  Mr.  Angelo  further  testified  that,  at  the  time  of  his  interviews 
with  Mr.  Irwin  he  was  satisfied  from  the  reports  which  had  come  to 
him  that  promises  had  been  made  the  men  that  if  they  stayed  on  the 
job  the  findings  of  the  National  War  Labor  Board  would  be  enforced, 
and  that  one  of  the  purposes  of  going  to  see  Mr.  Irwin  was  to  place 
the  responsibility  of  carrying  out  the  agreement  of  the  Government 
upon  the  proper  official  so  far  as  he  could.  He  stated  to  Mr.  Irwin 
that  the  employees  and  their  representatives  claimed  that  they  had 
been  deceived  and  misled  and  that  the  Government  had  broken  faith 
with  them. 

29.  All  the  foregoing  took  place  before  June  15,  1919.  Upon  Mr. 
Angelo's  request  Mr.  Irwin  made  an  investigation  to  see  if  the  War 
Department  had  any  means  of  paying  the  men,  and  reported  to  Mr. 
Angelo  that  he  did  not  see  any  way  in  which  the  War  Department 
could  pay  them. 

30.  Written  claim  in  the  above  matter  apparently  did  not  reach 
the  War  Department  until  August  8,  1919,  when  the  Secretary  of 
War  received  various  communications  from  the  Minnesota  State 
Federation  of  Labor,  and  the  Minneapolis  Trades  and  Labor  As- 
sembly. 

31.  Since  the  original  claim  was  filed  a  considerable  number  of 
men  have  appeared  by  counsel  in  the  proceedings. 

DECISION. 

1.  This  case  involves  two  main  points.  First,  the  question  of 
whether  presentation  of  the  claim  has  been  made  before  June  30, 
1919,  within  the  meaning  of  the  act  of  March  2,  1919,  and  second, 
whether  a  contract,  express  or  implied,  has  been  established  between 
the  claimants  and  the  Government. 

2.  This  Board  has  never  been  called  upon  to  decide  whether  a  pre- 
sentation under  the  act  must  be  in  writing  or  whether  it  could  be 
made  orally.  It  is  clear  in  the  present  case  that  there  has  been  no 
such  presentation  in   writing.     The  presentation,  if  any,  must  be 
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found  in  the  interviews  between  Mr.  W.  B.  Angelo  and  Mr.  Payson 
Irwin,  held  about  June  15, 1919. 

3.  The  situation  at  this  time,  in  brief,  was  that  the  award  of  the  War 
Labor  Board  had  been  handed  down  two  months  previous;  that  the 
workmen  and  the  officials  of  the  War  Labor  Board,  which  had  made 
the  award,  were  searching  every  possibility  to  accomplish  the  pay- 
ment of  the  wages  which  had  been  awarded.  The  men  felt  that  they 
had  a  just  claim  against  the  Government  on  account  of  what  had 
transpired.  They  represented  their  grievances  in  their  claim  to  Mr. 
Winter,  the  labor  administrator,  and  Mr.  Winter  relayed  it  to  Mr. 
Angelo,  at  Washington.  Mr.  Angelo,  who  himself  believed  in  the 
justice  of  the  claim  and  the  responsibility  of  the  Government,  went 
forthwith  to  the  agency  through  which  he  believed  the  Government's 
promises  could  be  carried  out — that  is,  to  Mr.  Payson  Irwin,  of  the 
industrial  section  of  the  Ordnance  Department,  outlined  adequately 
the  claim  of  the  men,  and  requested  Mr.  Irwin  to  find  some  means,  if 
he  could,  of  satisfaction  of  it. 

4.  It  is  not  necessary  to  detail  again  the  conversation,  but  we  find 
that  it  amounted  to  a  presentation  of  the  claim  to  the  War  Depart- 
ment. It  is  true  that  both  Mr.  Winter  and  Mr.  Angelo  were  em- 
ployees of  the  Government.  They  had,  however,  been  requested  by 
the  men  to  accomplish  payment  of  the  demand  and  there  was  no 
reason  why,  to  the  extent  of  presenting  the  demand  to  the  proper 
source,  they  should  not  be  considered  to  have  acted  as  the  agents  of 
the  men.  Believing,  as  they  did,  that  their  department  had  been 
responsible  for  creating  an  obligation  on  the  part  of  the  Government, 
it  was  no  breach  of  their  duty  to  present  this  obligation  at  the  proper 
source  for  satisfaction  and,  in  so  doing,  to  act  as  agents  of  the  parties 
in  whose  favor  they  had  created  the  obligation. 

5.  Nor  do  we  find  anything  in  the  act  which  prevents  an  oral  pre- 
sentation from  being  effective.  The  word  "  presentation ''  varies  in 
different  connections  and  in  common  parlance  has  wide  application. 
The  presentation  of  a  promissory  note  without  accompanying  written 
demand  is  sufficient  to  fix  the  obligation  of  all  parties  thereunder.  It 
is  true  that  the  note  is  in  writing,  but  the  presentation  need  not  be. 
The  word  "  presentation  "  comes  from  a  root  which  has  no  reference 
to  the  distinction  between  written  and  oral.  If  anything  it  leads 
rather  to  an  assumption  that  there  is  to  be  no  writing  connected  with 
it.  A  presentation  is  making  something  present  to  somebody  else; 
that  is,  doing  some  act  in  the  presence  of  another  person.  If  Con- 
gress had  intended  to  make  written  presentation  a  prerequisite  to  the 
jurisdiction  of  this  Board,  it  would  have  been  very  easy  and  most 
natural  to  do  so.  In  the  absence  of  express  provision  under  the  act, 
we  believe  that  writing  is  not  necessary.    We  find,  therefore,  that  the 
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claim  was  properly  presented  to  the  War  Department  before  June  30, 
1919. 

6.  The  National  War  Labor  Board  was  established  for  the  purpose 
of  insuring  a  continuous  production  of  war  supplies  by  securing 
industrial  peace  throughout  the  country.  An  essential  part  of  its 
activities  was  to  prevent  interruption  of  production  during  the  period 
necessary  for  the  Board  to  function  in  any  particular  case.  Its  em- 
ployees were  properly  instructed  to  keep  the  men  on  the  job  until 
the  Board  could  make  its  finding. 

7.  Shortly  before  the  statements  alleged  to  have  been  made  by  the 
agents  of  the  War  Labor  Board  the  War  Department  had  so  far  sup- 
ported the  findings  of  the  War  Labor  Board  as  to  commandeer  a  large 
plant.  It  was  common  belief  that  the  Government  would  take  every 
means  within  its  great  war  powers  to  enforce  the  decrees  of  its  Board 
which  had  been  appointed  with  such  important  duties.  The  useful- 
ness of  the  Board  would  have  been  reduced  to  a  minimum  if  employer 
and  employee  alike  had  not  felt  that  it  had  behind  it  the  full  weight 
of  Government  power.  The  evidence  justifies  the  conclusion  that  the 
officials  of  the  War  Labor  Board  gave  assurance  that  its  finding  would 
be  enforced. 

8.  In  giving  such  assurances  we  find  that  the  Board  was  acting 
within  the  powers  granted  it  by  the  Executive  order  of  the  President 
and  for  the  purposes  of  the  War  Department. 

9.  We  have  already  held  in  the  case  of  the  Shannon  Copper  Co. 
that  agreements  entered  into  by  the  President's  Mediation  Commis- 
sion were  such  as  come  within  the  terms  of  the  act  of  March  2, 1919. 
The  National  War  Labor  Board  was  a  similar  agency. 

10.  Reljring  on  the  assurance  of  the  Government,  the  claimants  re- 
mained on  the  work  instead  of  striking.  The  right  to  strike  for 
higher  wages,  even  when  the  country  is  in  the  throes  of  war  and  the 
lives  of  many  soldiers  at  the  front  may  be  dependent  upon  a  continu- 
ance of  work,  has  never,  so  far  as  we  know,  been  questioned.  To 
refrain  from  striking  may  therefore  be  a  valid  consideration  for  a 
promise. 

11.  We  accordingly  find  that  the  agreement  alleged  by  the  claim- 
ants has  been  established,  and  that  the  employees  in  question  are 
entitled  to  receive  the  difference  between  the  wages  actually  received 
by  them  and  the  wages  which  would  have  been  received  had  the  find- 
ings of  the  National  War  Labor  Board  of  April  11, 1919,  been  carried 
out.  This  would  be  limited  to  war  contracts — ^that  is,  to  laborers 
working  upon  contracts  with  the  Government  for  supplies  necessary 
in  the  prosecution  of  the  war — and  would  apply  so  far  only  as  their 
labor  was  actually  upon  such  contracts. 

12.  The  present  claim  was  originally  filed  by  the  officers  of  a  trade- 
union  acting  as  agents  of  certain  workmen.    Subsequently  numerous 
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individuals  have  intervened.  If  there  are  other  persons  entitled,  they 
may  also  intervene.  This  Board  will  issue  a  general  decree  stating 
the  contract  and  the  parties  entitled  may  appear,  receive  the  amount 
due  them,  and  formally  indicate  their  acceptance  of  the  award. 

DISPOSITION. 

1.  This  Board  will  cause  the  amoimt  due  to  the  claimants  to  be 
ascertained  and  computed  in  accordance  with  this  decision  and  the 
provisions  of  the  supply  circulars  of  the  Purchase,  Storage  and 
Traffic  Division,  and  will  make  the  statutoiy  award  and  cause  the 
same  to  be  executed  on  behalf  of  the  United  States  and  by  the 
claimants,  and  to  be  transmitted  to  the  appropriate  finance  officer  for 
payment. 

Col.  Delafield  and  Mr.  Howe  concurring. 
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June  4, 1920. 
Case  No.  1534. 

In  re  CLAIM  OF  CEHTBAL  ENODTEEEIHO  CO. 

1.  AOEEEHENT  TO  COMPLETE  CONTRACT  BEEOEE  COKTEACT  TIME— COK- 
SIDEEATIOK. — Where  the  claimant  had  a  formal  contract  to  do  certaiA 
construction  work  for  the  Government  within  a  specified  time,  and  where 
an  ag:reement  was  made  on  the  part  of  the  Government  to  pay  claimant 
extra  remuneration  if  contract  was  completed  in  less  time  than  stated  in 
the  contract,  such  agreement  is  based  upon  a  valuable  consideration  and 
binding:  upon  the  Government. 

2  CLAIM  AND  DECISION.— This  claim  for  $16,061.47  arises  under  the  act  of 
March  2,  1919,  under  an  alleged  informal  agreement.  Held,  claimant  is 
entitled  to  recover. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchajse,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  of  1919,  for  $15,061.47,  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  the  claim- 
ant and  the  United  States. 

2.  The  claimant  entered  into  a  formal  contract  with  the  Govern- 
ment, dated  May  12, 1917,  through  Col.  George  W.  Burr,  commanding 
officer  of  the  Rock  Island  Arsenal,  under  the  terms  of  which  it  was 
to  do  certain  construction  work  consisting  of  excavation  and  concrete 
work,  and  also  additional  minor  work  relating  to  the  installing  of 
machinery  for  generating  electrical  energy. 

3.  Briefly,  the  provisions  of  this  contract  were  to  the  effect  that 
the  work  to  be  done  by  this  contractor  should  be  begun  within  seven 
days  after  the  Government  notified  the  contractor  that  it  had  finished 
certain  preliminary  work  which  the  Government  w^as  to  do,  and  which 
it  was  necessary  should  be  finished  before  the  contractor  could  begin 
upon  the  work  covered  by  his  contract ;  the  contract  price  was  fixed 
and  based  upon  a  imit  price  for  the  work  to  be  done ;  it  also  provided 
that  the  work  should  be  finished  within  200  working  days  after  it  was 
begun,  unless  the  excavation  required  exceeded  the  amount  thereof 
as  estimated  at  the  time  the  agreement  was  made,  in  which  event  the 
time  for  performance  thereof  was  to  be  extended  proportionately,  the 
number  of  additional  days  to  be  allowed  to  be  fixed  by  the  com- 
manding officer  at  Kock  Island  Arsenal. 
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4.  The  contract  was  let  about  a  month  after  the  entry  of  the  United 
States  into  the  war,  at  a  time  when  conditions,  as  they  were  found 
later  to  exist,  were  not  clearly  visualized.  Shortly  thereafter,  with  the 
commencement  of  numerous  Qovemment  activities  in  connection 
with  the  work,  the  problem  of  dealing  with  labor  became  acute. 
The  Government  placed  large  contracts  to  be  performed  in  the  vi- 
cinity of  this  work  upon  a  cost-plus  basis.  Contractors  at  once  en- 
tered into  competition  with  each  other  to  obtain  workmen,  being 
ready  to  pay  any  rate  of  wages  which  the  Government  officials  would 
approve.  This  involved  the  claimant  in  difficulties  which  it  had  not 
foreseen  in  calculating  the  fixed  price  upon  which  it  had  been  willing 
to  take  the  contract. 

5.  The  problem  of  fixing  a  wage  scale  for  work  in  this  vicinity 
fell  upon  Gen.  (at  that  time  Col.)  George  W.  Burr,  the  officer 
who  had  signed  the  claimant's  contract  in  behalf  of  the  United  States. 
The  contract  required  the  contractor  to  complete  the  work  within 
200  working  days,  subject  to  extension  in  case  an  unexpected  amount 
of  solid  rock  or  other  material  should  be  encountered.  What  con- 
stituted a  working  day  was  to  be  ultimately  determined  by  Gen.  Burr. 

6.  Owing,  however,  to  the  pressing  necessity  of  having  the  work 
completed  as  rapidly  as  possible,  Gen.  Burr  practically  discarded 
the  test  for  time  of  completion  fixed  in  the  contract  and  urged  upon 
the  contractor  the  completion  of  the  work  within  the  shortest  pos- 
sible time.  He  directed  the  contractor  to  use  two  or  three  shifts 
of  men  if  necessary,  to  work  men  overtime,  to  work  on  stormy  days 
which  might,  under  ordinary  circumstances,  have  not  been  con- 
sidered proper  working  days  and  on  which  work  could  not  economi- 
cally be  carried  on,  and  otherwise  urged  the  claimant  to  take  every 
means  practicable  to  bring  the  work  to  completion. 

7.  The  claimant,  shortly  after  it  started  the  work,  found  itself  in 
difficulty  because  its  workmen  were  leaving  to  go  to  other  more  re- 
munerative jobs.  Its  representative  called  on  Gen.  Burr  to  state  its 
situation.  Gen.  Burr  directed  the  claimant  to  pay  such  wages  as 
should  be  necessary  to  meet  the  competition  in  the  vicinity,  and  to 
work  men  overtime,  both  for  the  purpose  of  hastening  the  work  and 
for  the  purpose  of  retaining  them  on  the  job. 

8.  The  claimant  also  stated  to  Gen.  Burr  that  raising  the  wages  of 
the  men,  working  them  overtime,  and  working  in  two  or  three  shifts 
and  in  stormy  weather  would  cause  a  loss  to  the  claimant  under  its 
fixed-price  contract.  Gen.  Burr  directed  the  claimant  to  proceed  in 
the  manner  designated  and  informed  it  that  the  Government  wanted 
the  plant  as  quickly  as  possible  and  that  the  claimant's  objective 
should  be  to  finish  the  work.  He  further  stated  that,  after  the  work 
was  over,  the  claimant  might  put  in  a  claim  and  it  would  be  given 
"  fair  consideration."    Gen.  Burr  stated  in  his  testimony,  in  explana- 
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tion  of  his  words,  that  he  was  doubtful  of  his  power  to  increase  the 
'Contract  price,  but  that  he  had  in  mind  that  "  if  there  was  any  legal 
justification,  or  any  way  could  be  found  that  these  people  should  be 
brought  out  whole,"  it  ought  to  be  done  because  he  knew  they  were 
losing  money  on  the  contract. 

9.  The  claimant  completed  the  work,  as  appears  by  the  record  of 
the  Kock  Island  Arsenal,  in  273  working  days.  It  further  appeared 
that  the  proper  authorities  at  the  arsenal  extended  the  original  200 
days  by  73  days,  as  provided  in  the  terms  of  the  contract,  on  account 
of  excess  over  contract  estimation  in  the  voliune  of  the  woric.  It 
thus  appeared  by  the  records  that  the  contractor  had  completed  its 
-contract  in  exact  contract  time. 

10.  The  claimant  alleges  as  a  result  of  its  conversation  with  Gen. 
Burr  a  contract  to  reimburse  the  claimant  to  the  amount  of  expense 
caused  to  it  by  reason  of  increases  in  the  wage  scale,  approved  from 
time  to  time  by  Gen.  Burr,  for  work  in  the  vicinity  of  the  Rock 
Island  Arsenal,  and  also  reimbursement  for  certain  sums  paid  for 
overtime  in  connection  with  the  work. 

DECISION. 

1.  So  far  as  the  facts  in  tlie  present  case  show  merely  that  condi- 
tions changed  between  the  time  the  contract  was  signed  and  the  time 
for  performance,  so  that  the  cost  to  the  contractor  of  carrying  out  its 
•contract  increased,  we  decide  that  the  fact  that  the  Government  had 
been,  in  a  way,  instrumental  in  the  increase  of  cost  by  reason  of  let- 
ting cost  plus  contracts  in  the  vicinity,  or  by  reason  of  other  govern- 
mental activities  in  connection  with  the  war,  is  not  sufficient  to  entitle 
the  contractor  to  increased  remuneration. 

2.  It  appears^  however,  in  the  present  case,  that  much  of  the  addi- 
tional expense  was  incurred  by  the  claimant  at  the  request  of  the  con- 
tracting officer  for  the  purpose  of  completing  the  work  in  the  short- 
est time  possible,  and  was  not  necessary  in  complying  with  the  terms 
of  the  contract.  It  is  true  that,  according  to  the  records  at  Rock 
Island  Arsenal,  the  claimant's  contract  was  completed  just  in  con- 
tract time.  The  evidence  of  the  contracting  officer  that  the  work  was 
•carried  on  in  stormy  weather,  in  two  and  three  shifts  and  by  means 
of  overtime,  is  sufficient  to  make  us  believe  that,  notwithstanding  the 
record  of  the  Rock  Island  Arsenal,  the  contractor  performed  the 
work  in  less  time  than  it  would  have  been  entitled  to  take  under  the 
strict  terms  of  its  contract.  The  very  fact  that  the  273  working  days 
elapsed  at  the  exact  minute  when  the  last  of  the  claimant's  workmen 
left  the  finished  job,  leads  us  to  the  belief  that  the  record  as  to  the 
number  of  working  days  elapsed  is  not  the  result  of  a  scientific  and 
careful  determination  of  fact,  but  rather  a  general  certificate  that  the 
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•work  had  been  performed  within  contract  time.  It  is  in  evidence  that 
the  contractor  did  many  things  involving  increased  expense  which  it 
was  not  required  to  do  under  its  contract. 

3.  The  evidence  of  a  promise  on  the  part  of  a  Government  official 
is  not  explicit,  but  we  think  that  Gen.  Burr's  language  was  sufficient 
to  indicate,  and  did  indicate,  in  so  far  as  he  was  authorized,  in  be- 
half of  the  Government,  a  promise  of  increased  reimbursement  for 
the  increased  exertions  of  the  claimant.  We  find  that,  within  the 
meaning  of  the  act  of  March  2,  1919,  Gen.  Burr  was  authorized  to 
promise  increased  remuneration,  and  that  this  promise  of  increased 
remuneration  was  met  by  a  valid  consideration,  rendered  by  the  claim- 
ant, to  wit,  its  efforts  to  perform  the  contract  ahead  of  contract  time. 

4.  We  find  that  the  claimant  is  entitled  to  recover  such  expense  as 
it  can  show  was  incurred,  over  and  above  the  necessary  expense  of 
performing  its  contract,  in  compliance  with  directions  of  Gen.  Burr 
for  the  purpose  of  performing  its  contract  ahead  of  contract  time. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement,  and  certificate  C  to  the  Ord- 
nance Claims  Board,  for  action  in  the  maimer  provided  in  subdivision 
C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage  and  Traffic 
Division. 

Col.  Delafield  and  Lieut.  Col.  Junkin  concurring. 
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June  9,  1920. 
Case  No.  2069. 

In  re  CLAIM  OF  XAELIST-BOCXWELL  COItPORATION. 

1.  LABOR  BISPUT£S~ADJ17STM£NT  OF  PRICE.— Where  olaimant  at  the  lA- 
stance  of  the  Oovernmeiit  representatives  wrote  to  the  Secretary  of  War 
agrreelng  to  submit  future  labor  disputes  to  arbitration  by  him  or  his 
representative  on  the  understanding  that  if  labor  costs  should  be  increased 
by  any  award  there  would  be  a  corresponding  increase  in  the  prices  of 
articles  then  under  contract,  which  letter  was  acknowledged  by  the  Secre- 
tary of  War,  and  where  disputes  subsequently  arose  and  were  adjusted  in 
accordance  with  the  above  arrangement  and  the  arbitrator  found  that, 
claimant  was  entitled  to  a  corresponding  adjustment  of  contract  prlees, 
held  that  there  was  an  agreement  within  the  meaning  of  the  act  of  Karoh 
2,  1919,  applicable  to  all  contracts  held  by  claimant  at  the  time  of  the 
award  not  containing  labor-dispute  clauses.  Held,  further,  that  as  to- 
contracts  containing  labor-dispute  clauses  the  rights  of  the  parties  are 
governed  by  such  clauses. 

2  CLAIM  AND  DECISION.— Claim  for  f 56,601.13,  in  part,  under  the  act  of  March 
2,  1919,  and  in  part  under  0.  0.  108  for  increased  labor  costs,  based  upon 
an  informal  agreement  as  to  the  first  part  of  the  claim  and  two  validly 
executed  contracts  as  to  the  second  part  of  the  claim.  Held,  olaimant  is 
entitled  to  relief. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  in  part  under  the  act  of  March  2,  1919,  State- 
ment of  claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and 
Traffic  Division,  Supply  Circular  No.  17,  1919,  by  reason  of  an  in- 
formal agreement  alleged  to  have  been  entered  into  between  the 
claimant  and  the  United  States. 

2.  In  part  the  claim  is  presented  in  accordance  with  General  Order 
No.  103,  War  Department,  1918,  having  been  referred  to  this  Board 
by  the  Bridgeport  district  claims  board  under  date  of  September  23, 
1919. 

3.  The  claimant  is  a  manufacturer  of  munitions.  In  November, 
1917,  it  was  engaged  in  the  performance  of  certain  contracts  entered 
into  with  the  Government.  It  was  expected  that  future  contracts 
would  be  made  with  the  claimant. 

4.  On  or  about  November  15,  1917,  Maj.  Samuel  J.  Rosensohn, 
Judge  Advocate  General,  an  assistant  to  the  Secretary  of  War,  at  the 
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request  of  the  Secretary,  held  a  conference  with  the  representatives 
of  the  claimant  company,  in  which  he  urged  the  claimant  to  modify 
its  contracts  with  the  Government  by  providing  for  the  submission 
of  labor  disputes  for  settlement  to  the  Secretary  of  War. 

5.  Pursuant  to  the  above  request  the  claimant  on  November  20, 
1917,  addressed  a  letter  to  the  Secretary  of  War,  parts  of  which  ma- 
terial to  the  present  case  were  as  follows : 

"  We  recognize  the  problem  which  confronts  you  in  securing  con- 
tinuous and  accelerated  production  of  munitions  of  war,  and  we  de- 
sire to  share  every  responsibility  that  may  be  yours  in  connection 
therewith. 

"  The  labor  conditions  in  the  small-arms  and  ammunition  manu- 
facturing industry  in  Connecticut  at  present  are  most  satisfactory. 
******* 

"  However,  we  recognize  in  the  present  crisis  the  necessity  of  con- 
tinuous production  under  all  conditions,  and  should  difficulties  arise 
which  threaten  to  delay  or  diminish  the  production  of  our  factories 
and  a  prompt  settlement  of  such  difficulties  become  necessary  in  the 
interest  of  the  Government,  we  shall  be  glad  to  have,  and  herebv 
agree  to  have,  the  Secretary  of  War  settle  such  difficulties  in  such 
manner  as  he  deems  proper. 

"  Since  the  contracts  made  with  the  Government  are  based  upon 
existing  wage  conditions,  it  is  understood  that  compensatory  adjust- 
ment shall  oe  made  in  the  price  of  articles  called  for  in  the  contracts 
in  case  of  any  change  in  wa^es. 

"  Our  contracts  for  machine  guns  are  made  upon  the  understand- 
ing above." 

6.  Under  date  of  November  21, 1917,  the  Secretary  of  War  replied 
by  letter,  which  we  quote,  as  far  as  material,  as  follows : 

"  On  behalf  of  the  Government  of  the  United  States  I  desire  to 
express  to  you  appreciation  of  the  public  spirit  which  prompts  your 
offer  of  cooperation  with  this  department.  Should  the  occasion  arise 
when  it  shall  be  necessary  in  the  interest  of  the  Government  for  me 
to  exercise  the  powers  which  have  been  vested  in  me  by  your  com- 
munication of  November  20,  1917,  it  will  be  done  with  a  full  appre- 
ciation of  the  conditions  of  your  industry  and  of  the  problems  with 
which  you  are  confronted.  I  shall  endeavor  at  such  time  to  give  you 
every  opportunity  to  present  such  matters  as  you  may  deem  necessary 
for  a  proper  determination  of  any  question  which  I  may  be  called 
upon  to  decide." 

7.  About  the  middle  of  October,  1918,  trouble  developed  between 
the  claimant  and  its  operatives. 

8.  On  October  23,  1918,  claimant  informed  the  Secretary  of  War 
that  demands  had  been  submitted  by  its  employees  in  a  letter  which 
read  as  follows : 

"Inclosed  please  find  demands  submitted  by  the  employees  of 
Rockwell-Drake  Corporation  at  Plainville,  Conn. 
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"We  hereby  offer  these  demands  for  your  consideration  and 
agree  to  abide  by  your  decision.  We  propose  to  put  before  you 
similar  problems  existing  at  other  of  our  plants ;  in  due  course  will 
submit  tnese  to  you. 

"  Yours,  very  truly, 

"  Mablin-Bookwell  C!orforation, 
"  Albert  Newoome, 

^^SecreUury  <md  Treasurer.^ 

9.  Two  days  later  the  employees  of  the  claimant  company  wrote 
the  Secretary  of  War,  under  date  of  October  25,  1918,  requesting^ 
arbitration  by  the  Secretary  and  agreeing  to  abide  by  the  decision 
rendered  by  him  or  his  duly  authorized  representative. 

10.  Maj.  B.  H.  Gitchell  was  appointed  arbitrator  under  date  of 
October  29, 1918,  by  order  of  the  Secretary  of  War,  as  follows : 

"I  hereby  appoint  Major  B.  H.  Gitchell,  U.  S.  A.,  as  sole  arbi- 
trator to  settle  the  labor  disputes  existing  at  the  plants  of  the 
Marlin-Eockwell  Corporation,  of  New  Haven,  Conn.,  and  Norwich, 
Conn.,  and  the  Rockwell-Drake  Corporation,  of  Plainville,  Conn., 
pursuant  to  agreement  referring  such  disputes  to  the  Secretary  of 
War  or  his  duly  authorized  representative  for  adjustment  by  the 
companies  and  by  the  workers  through  their  duly  authorized  repre- 
sentatives." 

11.  Maj.  Gitchell  thereupon  proceeded  to  New  Haven  and  held  a 
conference  with  the  officials  of  the  claimant  company,  at  which  the 
officials  of  the  claimant  agreed  to  accept  Maj.  Gitchell  as  the  arbi- 
trator appointed  by  the  Secretary  of  War  in  accordance  with  the 
letters  of  November  20  and  21, 1917,  hereinbefore  quoted. 

12.  Under  date  of  October  31,  1918,  the  claimant  confirmed  the 
understanding  by  letter,  as  follows : 

"Capt.  C.  E.  FrrzPATRiCK, 

'^Ordnance  Dept,^  V,  S.  -4.,  Boston  District  Ord.  Office, 

"  19  Portland  St,  Boston,  Mass. 
"  Dear  Str  :  Confirming  our  understanding  reached  at  recent  con- 
ference with  the  officials  of  the  corporation  in  New  Haven,  we 
hereby  agree  to  abide  by  the  decision  of  the  representative  of  the 
Secretary  of  War  covering  any  difficulties  or  disputes  with  our  em- 
ployees m  the  plants  of  the  corporation  at  Norwich  or  New  Haven, 
Conn. 

"  Yours,  very  truly, 

"Louis  E.  Stoddard, 

''Vice  President:' 

13.  On  November  1,  1918,  Maj.  Gitchell  handed  down  his  award, 
which  granted  certain  increases  in  wages  to  the  claimant's  em- 
ployees. 

14.  On  November  13,  1918,  the  claimant  made  application  for 
compensation  to  it  on  account  of  increases  in  wages  made  by  Maj. 
Gitrhell's  award. 
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16.  Under  date  of  November  20, 1918,  Maj.  Gitchell  issued  the  fol- 
lowing supplement  to  the  award  dated  November  1,  1918 : 

Supplement  to  the  award  dated  November  1, 1918. 

Marlin-Eockwell  Corporation. 

Rockwell-Drake  Corp.,  Plainville,  Conn. 

Marlin-Rockwell  Corp.,  New  Haven,  Conn. 

Marlin-Rockwell  Corp.,  Norwich,  Conn. 

"  Whereas  under  the  agreement  made  between  the  Marlin-Rockwell 
Corporation  and  the  Government  it  was  agreed  that  where  disputes 
shall  be  submitted  by  the  manufacturer  to  the  Secretary  of  War  or 
to  his  duly  authorized  representative,  and  by  the  award  duly  made 
settling  such  disputes  the  contractor  is  required  to  pay  labor  costs 
higher  than  those  prevailing  in  the  performance  of  the  contract  price 
to  such  settlement,  the  Secretary  of  War  or  his  representative  may 
direct  that  a  fair  and  just  addition  to  the  contract  be  made  therefor; 

"And  whereas  the  Marlin-Rockwell  Corporation  has  duly  sub- 
mitted the  dispute  to  the  undersigned  as  representative  of  the  Secre- 
tary of  War,  for  settlement,  and  by  the  award  made  in  the  settlement 
of  the  dispute  the  labor  cost  of  the  said  Marlin-Rockwell  Corporation 
has  been  increased ; 

"  It  is  directed  as  a  part  of  the  adjustment  made  by  me  that  a  fair 
and  just  addition  to  the  contract  price  shall  be  made  therefor,  to  the 
extent  of  the  actual  increased  cost  upon  proof  by  affidavit  of  the 
actual  amount  of  increased  cost. 

"  It  is  further  certified  that  the  Marlin-Rockwell  Corporation  has 
in  all  respects  lived  up  to  the  terms  and  conditions  of  the  contract, 
and  that  to  the  extent  to  which  it  has  not  done  so  such  breach  for  this 
purpose  only. 

"By  order  of  the  Secretary  of  War. 

"B.  H.  Gitchell, 

Major,  J7.  >S'.  Ay 

16.  At  the  time  of  the  arbitration  and  award  the  claimant  had  in 
course  of  performance  a  number  of  contracts  with  the  Government. 

17.  One  of  these  contracts,  dated  October  9,  1917,  No.  P16165- 
2688Sa,  contained  the  so-called  labor-dispute  clause  in  the  following 
items : 

"Article  XVIT.  In  the  event  that  labor  disputes  shall  arise  di- 
rectly affecting  the  performance  of  this  contract  and  causing  or  likely 
to  cause  any  delay  in  making  the  deliveries,  and  the  Secretary  of  War 
or  his  representative  shall  have  requested  the  contractor  to  submit 
such  disputes  for  settlement,  the  contractor  shall  have  the  right  to 
submit  such  disputes  to  the  Secretary  of  War  for  settlement.  The 
Secretary  of  War  may  thereupon  settle  or  cause  to  be  settled  such 
disputes,  and  the  parties  hereto  agree  to  accede  to  and  comply  with  all 
the  terms  of  such  settlement. 

"If  the  contractor  is  thereby  required  to  pay  labor  costs  higher 
than  those  prevailing  in  the  performance  of  this  contract  immedi- 
ately prior  to  such  settlement,  the  Secretary  of  War  or  such  rep- 
resentative in  making  such  settlement  and  as  a  part  thereof  may 
•direct  that  a  fair  and  just  addition  to  the  contract  price  shall  be 
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made  therefor:  Provided,  however,  That  the  Secretary  of  War  or 
his  representative  shall  certify  that  the  contractor  has  in  all  respects 
lived  up  to  the  terms  and  conditions  of  the  contract  or  shall  waive, 
in  writing,  for  this  purpose  only  any  breach  that  may  have  occurred. 

"  If  such  settlement  reduces  such  labor  cost  to  the  contractor,  the 
Secretary  of  War  or  his  representative  may  direct  that  a  fair  and  just 
deduction  be  made  from  the  contract  price. 

"  No  claim  for  addition  shall  be  made  unless  the  increase  was  or- 
dered in  writing  by  the  Secretary'  of  War  or  his  duly  authorized 
representative  and  such  addition  to  the  contract  price  was  directed 
as  part  of  the  settlement. 

"  Every  decision  or  determination  made  under  this  article  by  the 
Secretary  of  War  or  his  duly  authorized  representative  shall  be  final 
and  binaingupon  the  parties  hereto. 

"  Note.— ^Provisions  recommended  by  War  Labor  Policies  Board 
and  prescribed  by  order  of  Secretary  of  War  dated  August  30,  1918.'' 

18.  Under  date  of  February  14,  1918,  claimant  received  procure- 
ment order  No.  P29380-1220Sa  covering  the  manufacture  of  spare 
parts  for  Colt-Browning  machine  guns,  which  order  contained  a 
clause  relative  to  labor  disputes,  as  follows : 

"8.  The  price  to  be  paid  for  this  material  and  the  terms  of  the 
contract  to  be  entered  into  shall  be  determined  by  an  agreement  be- 
tween the  United  States  representatives  and  yourselves. 

"(a)  It  is  further  stipulated  and  agreed  that  the  formal  contract 
to  be  entered  into  covenng  the  material  ordered  herein  shall  contain 
the  following  clause :  '  If,  as  a  result  of  the  settlement  of  labor  dis- 

Sutes  by  the  Secretary  of  War,  or  as  a  result  of  any  present  or  future 
Ixecutive  order  of  the  President  of  the  United  States,  the  contractor 
is  required  to  pay  labor  costs  higher  than  those  theretofore  prevail- 
ing in  the  periormance  of  this  contract,  a  fair  addition  to  the  pur- 
chase price  of  the  articles  shall  be  made  therefor ;  but  if  such  settle- 
ment or  such  Executive  order  reduces  the  labor  costs  of  the  contractor, 
a  fair  deduction  shall  be  made  from  the  purchase  price,  all  as  may  be 
determined  by  the  contracting  officer.  No  claim  for  addition  or 
deduction  on  account  of  increased  costs  due  to  such  settlement  or  such 
Executive  order  shall  be  allowed  unless  the  same  has  been  ordered 
in  writing  and  actually  put  into  effect.' " 

19.  Other  contracts,  procurement  orders,  or  other  orders  upon 
which  the  claimant  was  engaged  contained  no  reference  to  labor 
disputes. 

DECISION. 

1.  The  rights  of  the  claimant  in  respect  to  its  contract.  No.  P16165- 
2683Sa  and  procurement  order  P2938-1220Sa,  containing  labor  dis- 
pute clauses  should  be  governed  by  the  language  of  such  clauses. 

2.  Without  attempting  to  make  detailed  findings  of  fact,  we  think 
it  is  sufficient  to  state  that  we  find  that  all  the  contingencies  have  hap- 
pened, and  that  the  provisions  have  been  complied  with  in  connection 
with  contract  Pl6135-2683Sa  and  procurement  order  P2938-1220Sa 
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SO  as  to  entitle  the  claimant,  under  the  labor-dispute  clauses  just 
quoted  to  a  fair  and  just  addition  to  the  prices  set  out  in  said  con- 
tract and  procurement  order,  sufficient  to  reimburse  the  claimant  for 
such  increased  labor  cost  as  it  was  compelled  to  pay  in  the  perform- 
ance of  said  contract  and  procurement  order  by  reason  of  the  award 
of  November  1, 1918. 

3.  In  connection  with  other  contracts,  procurement  orders  or  other 
orders,  in  the  performance  of  which  the  claimant  was  engaged  at  the 
time  of  the  arbitration  and  award,  we  find  that  the  claimant  and  the 
Government  entered  into  an  agreement  whereby  in  consideration  of 
the  agreement  of  the  claimant  to  submit  the  said  labor  dispute  to 
arbitration  by  the  Secretary  of  War  the  Government  agreed  to  make 
compensatory  adjustment  in  the  price  of  articles  called  for  in  the 
contracts,  purchase  orders,  or  other  orders  which  the  claimant  was 
then  engaged  in  performing  in  case  of  any  change  in  wages.  We 
find  that  there  has  been  a  change  in  wages  caused  by  the  arbitration 
and  award  hereinbefore  referred  to;  that  the  claimant  has  in  all  re- 
spects fulfilled  its  part  of  the  agreement,  and  that  it  is  entitled  to  com- 
pensatory adjustment  as  indicated. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Ordnance  Claims  Board  for  appropriate  action  in  connection 
with  the  claimant's  contract.  No.  P16165-2683Sa  and  procurement 
order  P2938-1220Sa,  in  accordance  with  this  decision. 

2.  The  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms  and  conditions  of  the  informal  agreement  herein  found  and 
certificate  C  to  the  Ordnance  Claims  Board  for  action  in  the  manner 
provided  in  subdivision  (c),  section  5,  Supply  Circular  No.  17,  Pur- 
chase, Storage  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Thomas  concurring. 
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June  10,  1920. 
Case  No.  1897. 

In  re  CLAIM  OF  THE  J.  0.  WHITE  EKOHrEEEIHO  COBPOEATIOH. 

1.  TRADE  DISCOXTNTS. — Under  a  cost-plus  contract,  which  required  the  con- 

tractor to  take  advantage  of  trade  discounts,  failure  to  take  advantage 
thereof  can  not  be  charged  against  the  contractor  when  it  was  the  fault 
of  the  Oovernment;  but  when  it  is  the  fault  of  the  contractor  they  may 
be  so  charged. 

2.  PAY-BOLL  DEDVCTIOKS.— Where  claimant's  system  of  accounting  was  de- 

ficient and  meals  were  not  properly  charged  against  employees  the  claim- 
ant must  bear  the  loss  and  not  the  Oovernment. 

8.  OOVEBNXENT  OPTION. — Where  the  contract  provides  that  the  Oovenunent 
had  the  right  to  purchase  the  equipment  it  was  not  bound  to  do  so  and 
refusal  tt>  purchase  old  bicycles  was  proper. 

4.  FXTNEEAL  AND  HOSPITAL  EXPENSES. — Such  expenses  for  employees  are  not 
proper  charges  under  a  cost-plus  contract. 

6.  jaSCELLAKEOtTS  CHAKOES. — Claims  for  lawyer's  fee  and  miscellaneous  sup- 
plies disallowed  and  claims  for  excavator  rental  allowed. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FIKDINGS  or  PACTT. 

The  Board  finds  the  following  to  be  the  facts : 

This  case  arises  under  G.  O.  103,  War  Department,  1918,  and 
comes  to  this.  Board  as  an  appeal  from  the  Air  Service  Claims 
Board  disallowing  items  aggregating  the  sum  of  $5,809.74  alleged 
to  have  been  expenditures  made  by  the  petitioner  in  performing 
work  under  a  cost-plus  contract  in  the  construction  of  a  concen- 
tration camp  at  Morrison  field,  in  the  vicinity  of  Newport  News, 
Va.,  for  which  disbursements,  it  is  alleged,  reimbursement  should 
be  made  by  the  Government  under  the  terms  of  the  contract  for 
the  work.    The  facts  and  circumstances  of  the  case  are  as  follows : 

1.  Under  date  of  September  10,  1917,  the  J.  G.  White  Corpora- 
tion entered  into  a  validly  executed  contract  with  the  United  States 
(by  Lieut.  Col.  C.  G.  Edgar,  Signal  Corps,  contracting  officer)  by 
which  the  petitioner  undertook  to  do  all  things  necessary  for — 

"  the  construction  of  a  concentration  camp  in  the  vicinity  of  New- 
port News,  Va.,  including  clearing,  i^raaing,  drainage,  sewerage, 
water  supply,  electrical  distribution,  railroads  and  sidings,  24  ware- 
houses, 27  mess  halls,  27  barracks,  2  officers'  quarters,  1  administra- 
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tion  building,  1  parage,  1  commanding  officer's  quarters,  and  1  guard- 
house, all  as  indicated  on  drawing  Job  809,  sheet  87,  prepared  by 
Mr.  Albert  Kahn,  dated  September  1, 1917." 

This  construction  work  was  to  be  done  upon  what  is  commonly 
called  a  cost-plus  basis,  and  the  contract  for  the  work  contained  the 
following  stipulations  with  respect  to  the  reimbursement  to  be  made 
by  the  Government  to  the  petitioner  for  expenditures  made  in  the 
progress  of  the  work : 

"Articue  II. 

"  Coat  of  the  work. — ^The  contractor  shall  be  reimbursed  in  the 
manner  hereinafter  described  for  such  of  its  actual  net  expenditures 
in  the  performance  of  said  work  as  may  be  approved  or  ratified  by 
the  contracting  officer  and  as  are  included  in  the  following  items : 

"fa)  All  labor,  material,  machinery,  hand  tools  not  owned  by  the 
workmen,  supplies  and  equipment,  necessary  for  either  temporary 
or  permanent  use  for  the  benefit  oi  said  work ;  but  this  shall  not  be 
construed  to  cover  machinery  or  equipment  mentioned  in  section  {c) 
of  this  article.  The  contractor  shall  make  no  departure  from  the 
standard  rate  of  wages  being  paid  in  the  locality  wnere  said  work  is 
being  done,  without  the  prior  consent  and  approval  of  the  contract- 
ing officer. 

''(ft)  All  subcontracts  made  in  accordance  with  the  provisions  of 
this  agreement. 

"((?)  Rental  actually  paid  by  the  contractor,  at  rates  not  to  exceed 
those  mentioned  in  the  schedule  of  rental  rates  hereto  attached,  for 
construction  plant  in  sound  and  workable  condition,  such  as  pumps, 
derricks,  concrete  mixers,  boilers,  clam-shell  or  other  buckets,  electric 
motors,  electric  drills,  electric  hammers,  electric  hoists,  steam  shovels, 
locomotive  cranes,  power  saws,  engineers'  levels  ana  transits,  and 
such  other  equipment  as  may  be  necessary  for  the  proper  and  eco- 
nomical prosecution  of  the  work. 

"Rental  to  the  contractor  for  such  construction  plant  or  parts 
thereof  as  it  may  own  and  furnish,  at  the  rates  mentioned  in  the 
schedule  of  rental  rates  hereto  attached,  except  as  hereinafter  set 
forth.  When  such  construction  plant  or  any  part  thereof  shall 
arrive  at  the  site  of  the  work,  the  contractor  shall  file  with  the  con- 
tracting officer  a  schedule  setting  forth  the  fair  valuation  at  that  time 
of  each  part  of  such  construction  plant.  Such  valuation  shall  be 
deemed  final,  unless  the  contracting  officer  shall,  within  five  days 
after  the  machinery  has  been  set  up  and  is  working,  modify  or  change 
such  valuation,  in  which  event  the  valuation  so  made  by  the  contract- 
ing officer  shall  be  deemed  final.  When  and  if  the  total  rental  paid 
to  the  contractor  for  any  such  part  shall  equal  the  valuation  thereof, 
no  further  rental  therefor  shall  be  paid  to  the  contractor  and  title 
thereto  shall  vest  in  the  United  States.  At  the  completion  of  the 
work  the  contracting  officer  may  at  his  option  purchase  for  the  United 
States  any  part  of  such  construction  plant  tnen  owned  by  the  con- 
tractor by  paying  to  the  contractor  the  difference  between  the  valua- 
tion of  such  part  or  parts  and  the  total  rentals  theretofore  paid 
therefor. 
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"  Rates  of  rental  as  substitutes  for  suich  scheduled  rental  rates  may 
be  agreed  upon  in  writing  between  the  contractor  and  the  contract- 
ing officer,  such  rates  to  be  in  conformity  with  rates  of  rental  charged 
in  the  particular  territory  in  which  the  work  covered  by  this  con- 
tract is  to  be  performed.  If  the  contracting  officer  shall  furnish  or 
supply  any  such  eauipment,  the  contractor  shall  not  be  allowed  any 
rental  therefor  ana  shall  receive  no  fee  for  the  use  of  such  equip- 
ment. 

''(rf)  Loading  and  unloading  such  construction  plant,  the  trans- 
portation thereof  to  and  from  the  place  or  places  where  it  is  to  be 
used  in  connection  with  said  work  subject  to  the  provisions  herein- 
after set  forth,  the  installation  and  dismantling  thereof,  and  ordinary 
repairs  and  replacements  during  its  use  in  the  said  work. 

"(6)  Transportation  and  expenses  to  and  from  the  work  of  the 
necessary  field  forces  for  the  economical  and  successful  prosecution 
of  the  work,  procuring  labor,  and  expediting  the  production  and 
transportation  of  material  and  equipment. 

"(/)  Salaries  of  resident  engineers,  superintendents,  timekeepers, 
foremen,  and  other  employees  at  the  field  offices  of  the  contractor  in 
connection  with  said  work.  In  case  the  full  time  of  any  field  em- 
ployee of  the  contractor  is  not  applied  to  said  work,  but  is  divided 
between  said  work  and  other  work,  his  salary  shall  be  included  in 
this  item  only  in  proportion  to  the  actual  time  applied  to  this  work. 

"((/^  Buildings  and  equipment  required  for  necessary  field  offices, 
commissary,  and  hospital,  and  the  cost  of  maintaining  and  operating 
said  offices,  commissary,  and  hospital,  including  such  minor  expenses 
as  telegrams,  telephone  service,  expressage,  postage,  etc. 

"  ( A )  Such  bonds,  fire  liability,  and  other  insurance  as  the  contract- 
ing officer  may  approve  or  require,  and  such  losses  and  expenses,  not 
compensated  by  insurance  or  otherwise,  as  are  found  and  certified  by 
the  contracting  officer  to  have  been  actually  sustained  (including 
settlements  made  with  the  written  consent  and  approval  of  the  con- 
tracting officer)  by  the  contractor  in  connection  with  said  work,  and 
to  have  clearly  resulted  from  causes  other  than  the  fault  or  neglect 
of  the  contractor.  Such  losses  and  expenses  shall  not  be  included  in 
the  cost  of  the  work  for  the  purpose  of  determining  the  contractor's 
fee.  The  cost  of  reconstructing  and  replacing  any  of  the  work  de- 
stroyed or  damaged  shall  be  included  in  the  cost  of  the  work  for  the 
purpose  of  reimbursement  to  the  contractor,  but  not  for  the  purpose 
of  determining  the  contractor's  fee,  except  as  hereinafter  provided. 

"(i)  Permit  fees,  deposits,  royalties,  and  other  similar  items  of 
expense  incidental  to  the  execution  of  this  contract,  and  necessarily 
incurred.  Expenditures  under  this  item  must  be  approved  in  ad- 
vance by  the  contracting  officer. 

"(;)  Such  proportion  of  the  transportation,  traveling,  and  hotel 
expenses  of  officers,  engineers,  and  other  employees  of  the  contractor 
as  is  actually  incurred  in  connection  with  this  work. 

"(A)  Such  other  items  as  should  in  the  opinion  of  the  contracting 
officer  be  included  in  the  cost  of  the  work.  When  such  an  item  is 
allowed  by  the  contracting  officer,  it  shall  be  specifically  certified  as 
beinff  allowed  under  this  paragraph. 

"  The  United  States  reserves  the  right  to  pay  directly  to  common 
carriers  any  or  all  freight  charges  on  material  of  all  kinds,  and 
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machinery,  furnished  under  this  contract,  and  certified  by  the  con- 
tracting officer  as  being  for  installation  or  for  consumption  in  the 
course  of  the  work  hereunder ;  the  contractor  shall  be  reimbursed  for 
such  freight  charges  of  this  character  as  it  shall  pay  and  as  shall  be 
specifically  certified  by  the  contracting  officer :  but  the  contractor 
shall  have  no  fee  based  on  such  expenditures.  Freight  charges  paid 
by  the  contractor  for  transportation  of  construction  equipment,  con- 
struction plant,  tools  and  supplies  of  every  character,  shall  be  treated 
as  part  of  the  cost  of  the  work  upon  which  the  contractor's  fee  shall 
be  based ;  provided  that  charges  for  transportation  of  such  construc- 
tion equipment,  construction  plant  and  tools  over  distances  in  excess 
of  five  hundred  miles  shall  require  the  special  approval  of  the  con- 
tracting officer. 

"  No  salaries  of  the  contractor's  executive  officers,  no  part  of  the 
expense  incurred  in  conducting  the  contractor's  main  office,  or  regu- 
larly established  branch  office,  and  no  overhead  expenses  of  any  kind, 
except  as  specifically  listed  above  shall  be  included  in  the  cost  of 
the  work. 

"  The  contractor  shall  take  advantage  to  the  extent  of  its  ability 
of  all  discounts  available,  and  when  unable  to  take  such  advantage 
shall  prompthr  notify  the  contracting  officer  of  its  inability  and  its 
reasons  therefor. 

"  All  revenue  from  the  operations  of  the  commissary,  hospital,  or 
other  facilities  or  from  rebates,  refunds,  etc.,  shall  be  accounted  for 
by  the  contractor  and  applied  in  reduction  of  the  cost  of  the  work. 

"  Article  IV. 

"  Payinents, — On  or  about  the  seventh  day  of  each  month  the  con- 
tracting officer  and  the  contractor  shall  prepare  a  statement  showing 
as  completely  as  possible:  (1)  The  cost  of  the  work  up  to  and  in- 
cluding the  last  day  of  the  previous  month,  (2)  the  cost  of  the  mate- 
rials furnished  by  the  contracting  officer  up  to  and  including  such 
last  day,  and  (3)  an  amount  egual  to  three  and  one-half  per  cent 
(^\%)'i  except  as  herein  otherwise  provided,  of  the  sum  of  (1)  and 
(2)  on  account  of  the  contractor's  fee;  and  the  contractor  at  such 
time  shall  deliver  to  the  contracting  officer  original  signed  pay  rolls 
for  labor,  original  invoices  for  materials  purchased  and  all  other 
original  papers  not  theretofore  delivered  supporting  expenditures 
claimed  by  the  contractor  to  be  included  in  the  cost  of  the  work.  If 
there  be  any  items  or  item  entering  into  such  statements  upon  which 
the  contractor  and  the  contracting  officer  can  not  agree,  the  decision 
of  the  contracting  officer  as  to  such  disputed  items  or  item  shall 
govern.  The  contracting  officer  shall  then  transmit  to  a  Signal  Corps 
disbursing  officer  a  copy  of  said  statement  together  with  original 
pay  rolls,  invoices  and  other  necessary  papers  relating  thereto  and 
said  disbursing  officer  shall,  as  soon  as  may  be  practicable,  pay  to  the 
contractor  the  cost  of  the  work  mentioned  in  (1)  and  the  fee  men- 
tioned in  (3)  of  such  statements,  less  all  previous  payments.  When 
the  statement  above  mentioned  includes  any  work  of  reconstructing 
and  replacing  work  destroyed  or  damaged,  the  payment  on  account 
of  the  fee  in  (3)  for  such  reconstruction  and  replacement  work  shall 
be  computed  at  such  rate,  not  exceeding  three  and  one-half  per  cent 
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(3J%),  as  the  contracting  officer  may  determine.  The  statement  so 
made  and  all  payments  made  thereon  shall  be  final  and  binding  upon 
both  parties  hereto,  except  as  provided  in  Article  XIV  hereof.  The 
contracting  officer  may  also  make  payments  at  more  frequent  inter- 
vals for  the  purpose  of  enabling  the  contractor  to  take  advantage  of 
discounts  at  intervals  between  the  dates  above  mentioned  or  for  other 
lawful  purposes.  Upon  final  completion  of  said  work  and  the  execu- 
tion by  the  contractor  of  a  release  forever  discharging  the  United 
States  of  and  from  all  manner  of  debts,  claims  and  demands  whatso- 
ever arising  under  or  by  virtue  of  this  contract,  the  contracting 
officer  shall  pay  to  the  contractor  the  unpaid  balance  of  the  cost  of  the 
work  and  of  the  fee  as  determined  under  Articles  II  and  III  hereof. 

"Article  XIV. 

^^  Settlement  of  disputes. — ^This  contract  shall  be  interpreted  as  a 
whole  and  the  intent  of  the  whole  instrument,  rather  than  the 
interpretation  of  any  special  clause,  shall  govern.  If  any  doubts 
or  disijutes  shall  arise  as  to  the  meaning  or  interpretation  of  any- 
thing in  this  contract,  or  if  the  contractor  shall  consider  himself 
prejudiced  by  any  decision  of  the  contracting  officer  made  under  the 
provisions  of  Article  IV  hereof,  the  matter  shall  be  referred  to  the 
Chief  Signal  Officet*  for  determination.  If,  however,  the  contractor 
shall  feel  aggrieved  by  the  decision  of  the  Chief  Signal  Officer,  he 
shall  have  the  right  to  submit  the  same  to  the  Secretary  of  War, 
whose  decision  shall  be  final  and  binding  upon  both  parties  hereto." 

2.  From  an  examination  of  the  above-quoted  terms  of  the  contract 
it  will  be  observed  that  the  Government  was  standing  the  entire 
expense  of  this  work,  but  that  the  petitioner  was  required  to  make 
payments  for  labor  and  materials,  etc.,  and  where  such  expenditures 
were  properly  made  in  accordance  with  the  terms  of  the  contract 
and  evidence  of  the  kind  agreed  upon  was  submitted,  it  was  the  duty 
of  the  Government  to  make  reimbursement  for  such  expenditures  to 
the  petitioner.  The  work  at  Morrison  field  was  begun  in  due  time, 
and  disbursements  were  made  by  the  petitioner  for  all  labor  and 
materials  and  other  costs  and  were  properly  reimbursed  to  the  peti- 
tioner by  the  Government,  except  the  items  making  up  this  claim, 
which  were  disallowed  by  the  Government  auditors  on  the  job,  the 
action  of  the  auditors  being  approved  by  the  Claims  Board  of  the 
Air  Service;  and  as  a  result  of  such  action  on  the  part  of  the  Air 
Service  Claims  Board  this  case  was  brought  before  this  Board  for 
determination.  The  facts  in  connection  with  each  one  of  the  items, 
or  groups  of  items,  disallowed  will  be  discussed  in  connection  there- 
with in  the  decision. 

DECISION. 

1.  Group  No.  1. — Discount  deductions,  $2,490.16.  A  clause  in 
Article  II  of  the  contract  under  which  this  work  was  being  done 
provided  as  follows : 
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"  The  contractor  shall  take  advantage  to  the  extent  of  its  ability  of 
all  discounts  available,  and  when  unable  to  take  such  advanta^ 
^shall  promptly  notify  the  contracting  officer  of  its  inability  and  its 
reasons  therefor." 

Under  this  clause  of  the  contract  it  was  clearly  the  duty  of  the 
petitioner  to  use  every  reasonable  and  ordinary  means  to  secure  all 
available  discounts  upon  bills  for  material,  whether  those  discounts 
:appeared  upon  the  face  of  the  bill  or  not.  In  cases  where  the  dis- 
count did  not  appear  upon  the  face  of  the  bill,  whether  the  discoimt 
was  available  or  not  depended  upon  whether  or  not  it  might  have 
been  secured  if  it  had  been  seasonably  asked  for.  There  was  an 
effort  on  the  part  of  petitioner  to  show  that  at  some  time  after  the 
beginning  of  the  work  there  was  an  informal  understanding  between 
the  Government  officers  and  the  petitioner's  auditors  that  all  five 
•copies  of  the  invoices  would  be  turned  over  to  the  Government  audi- 
tors upon  their  receipt,  and  that  no  action  would  be  taken  by  peti- 
tioner until  the  actual  receipt  of  the  material,  and  then  it  would  be 
checked  up  and  a  material  receipt  furnished  to  the  Government 
auditors,  and  when  this  was  checked  up  and  approved  the  invoices 
would  be  returned  to  petitioner  for  payment;  and  it  is  alleged  that 
by  virtue  of  this  imderstanding  many  of  the  discounts  herein  claimed 
for  were  lost.  Such  an  arrangement  was,  of  course,  greatly  in  the 
interests  of  the  petitioner,  both  in  the  way  of  making  it  unnecessary 
to  pay  for  material  until  it  had  been  actually  checked  up  upon  ite 
receipt,  and  in  also  reducing  the  time  between  payment  by  the  peti- 
tioner and  the  receipt  of  reimbursement  from  the  Government,  and 
no  doubt  such  an  arrangement  was  highly  satisfactory  to  the  peti- 
tioner. We  do  not  think  it  merits  consideration  in  the  circumstances 
of  this  case.  It  was  the  duty  of  petitioner  to  pay  the  bills,  if  in  pay- 
ing them  a  discount  could  be  secured,  even  before  the  receipt  of  the 
material.  And  it  is  certain  that  any  informal  arrangement  that  was 
made  by  petitioner  with  the  Government  officers  in  respect  to  the 
matter  of  handling  invoices  and  checking  material  should  not  operate 
to  the  distinct  disadvantage  of  the  Government  in  the  loss  of  valuable 
discounts  upon  bills  which  should  have  been  paid. 

Not  only  is  this  true,  but  the  evidence  shows  that  shortly  after  it 
is  alleged  that  such  an  arrangement  had  been  mad«  distinct  instruc- 
tions were  received  from  Washington  by  the  petitioner  that  all  avail- 
able discounts  should  be  taken  advantage  of  and  that,  if  need  be, 
materials  should  be  paid  for  before  they  were  received,  in  order  to 
secure  such  discounts.  Not  only  this,  but  the  evidence  shows  that 
there  were  a  great  many  items  of  discount  lost  during  the  early 
period  of  petitioner's  operations  which  were  taken  up  by  the  Gov- 
•emment  auditors  with  Washington,  and  where  it  was  shown  that 
«uch  loss  was  not  distinctly  and  directly  the  fault  of  the  petitioner, 
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these  discounts  were  allowed;  so  that  it  must  be  understood  in  the 
consideration  of  this  question  of  discounts  here  presented  that  there 
were  many  items  of  discount  in  dispute  and  that  many  of  these  dis- 
puted items,  after  careful  consideration  by  the  auditor  on  the  job 
and  familiar  with  the  circumstances,  were  allowed,  and  the  claim 
for  discounts  here  presented  represent  the  items  for  which  no  justi- 
fiable reason  could  be  found  for  allowance  upon  the  part  of  the  Gov- 
ernment. The  evidence  is  to  the  effect  that,  outside  of  possibly  $4 
or  $5  in  discounts,  which  is  so  small  a  matter  as  not  to  occasion 
serious  consideration,  aiU  of  the  items  of  discount  here  claimed  for 
were  such  as  the  contractor  might  have  taken  advantage  of  by  the 
use  of  reasonable  and  ordinary  means,  and  they  should  be  disallowed. 

2.  Group  No.  2— Pay-roll  deductions,  $1,475.89.  Practically  all 
of  the  items  making  up  this  claim  are  deductions  from  the  pay  of  the 
men  on  account  of  meals  furnished  to  them.  The  Government  was 
feeding  men  at  this  work,  and  it  was  the  duty  of  petitioner  to  indi- 
cate upon  the  pay  roU  in  some  fashion  the  amount  to  be  deducted 
from  the  man's  pay  for  the  meals  that  he  had  eaten  so  that  the  Gov- 
ernment could  thereby  properly  deduct  from  what  pay  was  going  to 
the  man  the  amount  that  had  been  advanced  in  the  way  of  meak. 
The  system  which  petitioner  had  adopted  of  checking  up  the  men 
who  ate  at  the  Government  expense  was  admittedly  inefficient,  so 
that  hundreds  of  men  passed  into  the  tents,  ate  their  meals,  and  were 
never  charged  with  them  upon  the  pay  rolls,  and  when  these  pay 
rolls  came  before  the  Government  auditors  for  check  deductions  were 
made. 

Government  officers  made  test  checks  of  the  method  adopted  by 
petitioner  for  charging  the  men  with  meals  that  they  had  eaten,  and 
the  Government  officers  became  convinced  from  the  evidence  secured 
that  only  about  two-fifths  or  three-fifths  of  the  men  who  were  eat- 
ing at  Government  expense  were  being  charged  with  the  meals.  We 
have  carefully  gone  over  this  evidence  and  all  the  other  evidence  in 
the  case  in  respect  to  this  matter  and  are  convinced  that  petitioner 
has  not  made  out  a  case  entitling  it  to  any  allowance  upon  this  item. 
There  were  many  matters  in  dispute  or  in  doubt  between  the  peti- 
tioner and  the  Government  agents  in  respect  to  pay-roll  deductions, 
and  many  of  these  were  resolved  in  favor  of  the  petitioner  company 
where  it  was  made  to  appear  that  they  should  be  reasonably  allowed, 
and  in  this  case,  as  in  many  others  affecting  this  claim,  the  items  here, 
asked  for  are  but  a  residue  of  disputed  or  doubtful  items  for  which 
the  Government  auditors  could  find  no  justification  for  passage  or 
allowance. 

3.  Bicycles,  $41.80.  The  petitioner  bought  two  bicycles  for  use  at 
the  site  of  the  work  and  placed  them  upon  a  rental  of  10  cents  per 
day  each  as  agreed  upon  with  the  contracting  officer.    After  rental 
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had  been  paid  upon  these  bicycles  for  about  100  days  they  were  worn 
out  and  became  useless  and  the  contracting  officer  declined  to  pay 
any  further  rental  for  them.  The  petitioner  now  comes  forward 
with  the  claim  that  the  Government  should  buy  them  at  the  price 
which  petitioner  paid  for  them,  namely,  $30  apiece,  and  that  the 
amount  of  recovery  upon  this  item  should  be  the  difference  between 
the  rental  paid  and  the  purchase  price.  This  can  not  be  done.  There 
was  no  obligation  upon  the  part  of  the  Government  in  the  contract 
with  petitioner  to  purchase  any  rented  article  of  equipment,  but  the 
Government  had  the  option  to  do  so.  The  contract  is  very  plain 
upon  that  point.    It  says : 

"At  the  completion  of  the  work  the  contracting  officer  may  at  his 
option  purchase  for  the  United  States  any  part  of  such  construction 
plant  then  owned  by  the  contractor  by  paymg  to  the  contractor  the 
difference  between  the  valuation  of  such  part  or  parts  and  the  total 
rentals  theretofore  paid  therefor." 

The  stipulated  rental  of  10  cents  per  day  for  the  bicycles  was 
agreed  upon  by  the  petitioner,  and  the  contracting  officer  was  acting 
within  his  rights  when  he  declined  to  purchase  the  worn-out  bicycles 
for  the  Government's  account. 

4.  Funeral  expenses,  $86.  It  seems  that  a  colored  man  by  the 
name  of  Fred  O'Neil,  one  of  petitioner's  employees,  was  sent  to  the 
hospital  by  the  petitioner  on  November  20  and  died  on  November 
29.  The  hospital  authorities  notified  petitioner  to  remove  the  body. 
Petitioner  alleges  that  the  matter  was  taken  up  with  the  construc- 
tion quartermaster  and  directions  given  to  have  the  body  prepared 
for  burial,  and  that  petitioner  sent  it  to  Cook  Bros,  undertaking 
establishment  at  Newport  News  and  a  bill  for  $43  was  rendered. 
This  bill  was  passed  by  the  auditor  upon  the  job  some  time  in  De- 
cember, 1917,  but  disallowed  upon  presentation  at  Washington  upon 
the  ground  that  it  was  not  a  proper  charge  as  a  part  of  the  cost  of 
the  work. 

Lee  Thomas,  another  colored  man,  one  of  petitioner's  employees, 
was  sent  to  the  hospital  in  the  early  spring  of  1918  and  died  on 
March  15,  1918.  Petitioner  alleges  that  this  matter  was  taken  up 
with  Capt.  Price,  a  Government  officer  on  the  job,  who  instructed 
that  the  maix  be  buried,  and  the  man  was  buried  and  a  bill  therefor 
paid  by  petitioner.  We  can  not  find  that  the  Government  is  liable 
for  the  burial  expenses  of  either  one  of  these  colored  men.  It  is 
conceivable  that,  under  the  terms  of  the  contract  for  the  construc- 
tion work  at  Morrison  field,  the  Government  might  have  become 
liable  for  hospital  expenses  involving  the  treatment  of  temporary 
ailments  as  a  method  of  accommodating  workmen  at  the  job,  but  it 
can  not  be  perceived  how  in  any  circumstances  the  buriaJ  of  these 
colored  men  who  were  suffering  and  who  died  merely  from  natural 
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causes  could  be  chargeable  to  the  Government  as  part  of  the  cost 
of  the  work,  no  matter  what  the  opinion  may  have  been  of  any  Gov- 
ernment agent  upon  the  job.  It  is  strongly  probable  that  the  peti- 
tioner undertook  to  bury  these  colored  men  knowing  full  well  that 
it  was  not  liable  to  bury  them,  but  doing  so  upon  its  own  risk. 
Especially  is  this  true  with  reference  to  the  man  Lee  Thomas,  who 
was  buried  at  the  expense  of  the  petitioner  a  long  time  after  the 
petitioner  knew  from  the  authorities  in  Wasliington  that  the  Gov- 
ernment would  not  pay  for  the  burial  of  employees. 

5.  Legal  costs,  $101.38.  Petitioner  employed  a  man  from  Canada 
to  come  to  the  site  of  the  work  as  a  material  checker  upon  a  four- 
months'  contract  of  employment.  After  this  man  had  been  on  the 
job  for  some  time,  he  took  one  of  petitioner's  automobiles  off  on 
a  trip  and  had  an  accident  and  damaged  it  to  some  extent.  He 
was  thereupon  discharged  by  the  petitioner  because  of  this  act.  He 
brought  suit  against  the  petitioner  before  the  magistrate  upon  his 
contract  of  employment  and  secured  a  judgment  before  the  magis- 
trate in  the  sum  of  $123.84,  including  magistrate's  cost;  but  this 
amount,  upon  motion,  was  later  reduced  by  the  magistrate  to  the 
sum  of  $71.38,  and  the  claim  here  presented  is  for  the  magistrate's 
judgment  and  costs  and  $25  attorney's  fee.  This  matter  was  never 
billed  by  the  auditors  on  the  job,  nor  has  it  received  consideration 
of  the  auditors  in  Washington.  We  are  of  the  opinion  that,  so  far 
as  the  attorney's  fee  is  concerned,  it  can  not  be  allowed.  Attorney's 
fees  are  not  specifically  allowed  in  the  contract  under  which  this 
work  was  being  done.  The  United  States  district  attorney  or  judge 
was  available  at  all  times  for  advice  to  the  petitioner  in  respect  to 
legal  matters,  and  upon  this  theory  Congress  has  long  since  pro- 
vided that  no  compensation  shall  be  allowed  for  the  employment 
of  counsel  in  such  cases  (U.  S.  R.  S.,  sec.  365).  In  respect  to  the 
judgment  of  the  magistrate's  court,  we  are  of  opinion  that  it  is  a 
proper  item  of  cost  of  the  work  as  contemplated  by  the  contract. 
The  evidence  shows  that  while  this  employee  was  efficient  as  a  ma- 
terial checker,  yet  his  conduct  in  connection  with  the  automobile 
made  his  further  service  undesirable  and  his  discharge  at  the  time 
reasonably  justifiable  on  '  the  part  of  petitioner.  The  suit  was 
brought  by  this  employee  upon  his  contract  of  employment,  which 
was  incidental  to  the  character  of  work  that  petitioner  was  carrying 
on,  and  the  suit  appears  to  have  been  conducted  in  a  bona  fide  man- 
ner and  judgment  to  have  been  rendered  properly.  In  these  cir- 
cumstances, we  think,  it  is  an  item  that  should  be  passed  and  allowed 
for  payment  under  the  terms  of  the  contract. 

6.  Hospital  services,  $123.70.  It  is  the  opinion  of  this  Board  that 
the  finding  of  the  Air  Service  Claims  Board  in  respect  to  this  matter 
is  correct,  namely,  that  Mr.  MacDonald,  on  whose  behalf  petitioner 
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paid  the  hospital  and  medical  bills,  was  a  Government  employee 
and  liable  for  his  own  expenses,  and  that  the  petitioner  is  not  en- 
titled to  reimbursement  for  any  bills  of  this  nature  paid  by  the 
petitioner.  It  was  in  its  nature  merely  an  advancement  made  by 
the  petitioner  to  Mr.  MacDonald  personally.  Mr.  MacDonald  was 
a  Government  employee,  and  petitioner  owed  him  no  legal  duty  in 
respect  to  the  payment  of  any  bills  whatever.  This  item  should  be 
disallowed.  The  mere  fact  that  some  other  Government  officer  on 
the  job  told  the  petitioner  to  pay  these  bills  would  not  make  the 
Government  liable  unless  the  bill  itself  were  one  which  could  reason- 
ably be  construed  as  a  part  of  the  cost  of  the  work,  which  it  could 
not  be  in  this  case. 

7.  Accident  cases,  $127.65.  It  seems  that  a  man  by  the  name  of 
Henry  Turner,  a  carpenter,  employed  by  the  petitioner,  was  injured 
on  May  4,  1918,  by  falling  from  a  ladder  upon  which  he  was  work- 
ing. He  was  immediately,  at  the  request  of  petitioner's  superin- 
tendent, sent  by  the  Government  surgeon  to  the  Elizabeth  Buck- 
strom  Hospital  at  Newport  News,  where  he  received  medical  and 
hospital  attention,  for  which  the  item  of  $127.65  is  submitted  for 
payment.  In  view  of  the  letter  of  September  17,  1917,  from  Capt. 
H.  R.  Eyrich,  superintendent.  Signal  Corps,  concentration  camp, 
Morrison,  Va.,  to  the  petitioner  directing  that  cases  of  serious  acci- 
dent be  sent  to  the  Elizabeth  Buckstrom  Hospital,  and  in  view  also 
of  clause  (A)  of  Article  II  of  the  contract  under  which  this  work 
was  being  done,  we  believe  that  reimbursement  should  be  made  to 
the  petitioner  for  the  amount  of  expenditures  here  involved  on 
account  of  the  accident  to  the  said  Henry  Turner.  It  is  stated  by 
counsel  for  petitioner  in  the  evidence  that  petitioner  had  taken  out 
at  Government  expense  liability  insurance,  but  that  under  the  terms 
of  the  policy  the  insurance  company  was  not  liable  for  the  expense 
here  in  question.  The  evidence  before  this  Board  was  not  sufficient 
to  enable  this  Board  to  determine  whether  or  not,  under  the  policy 
of  insurance,  the  insurance  company  was  liable  for  the  expense  here 
involved,  and  this  matter  is  being  resubmitted  to  the  Air  Service 
Claims  Board  pursuant  to  the  opinion  of  this  Board  that  if  the 
insurance  company  is  not  liable  under  the  policy,  then  the  Govern- 
ment of  the  United  States  should  make  reimbursement  to  the  peti- 
tioner for  the  expense  involved. 

8.  Miscellaneous  supplies,  $314.70.  We  have  examined  carefully 
the  evidence  in  respect  to  the  supplies  embraced  under  this  item  which 
are  alleged  to  have  been  paid  for  by  the  petitioner  and  we  do  not  find 
that  proper  evidence  was  submitted  to  the  auditors  at  the  job  upon 
which  reimbursement  could  be  made  for  these  supplies,  nor  has  peti- 
tioner at  the  hearing  of  the  case  furnished  any  additional  evidence  or 
sufficient  evidence  to  enable  this  Board  to  say  that  these  miscellane- 
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ous  supplies  were  actually  received  on  the  job  and  used  for  the  Gov- 
ernment's benefit  on  the  work.  There  is  some  evidence  that  certain 
of  the  items  here  .claimed  for  were  received  by  petitioner's  truck 
driver  at  the  dock  or  at  the  depot  at  Newport  News,  but  this  of  itself 
does  not  furnish  sufficient  evidence  that  such  material  was  received 
at  the  site  of  the  work  and,  as  frankly  admitted  by  petitioner,  may 
have  been  diverted  to  other  work  or  may  have  been  lost  in  transit 
from  the  time  it  was  received  by  the  truck  driver  to  the  time  it  should 
have  been  received  at  Morrison  field.  What  was  lacking  in  these 
cases  was  a  property-received  report  which  was  habitually  made  up 
by  the  petitioner  upon  the  receipt  of  any  supplies  at  the  site  of  the 
work  and  which  property-received  report  was  submitted  to  the  Gov- 
ernment auditors  and  checked  up  by  the  Government  clieckers.  In 
respect  to  these  supplies  there  were  no  such  property-received  reports, 
which  of  itself  is  a  very  strong  indication  that  these  supplies  w«*re 
never  received  at  the  job.  At  any  rate,  there  is  no  evidence  furnished 
this  Board  upon  which  it  may  be  said  that  the  Government  would  he 
justified  in  reimbursing  petitioner  for  any  items  here  claimed  for. 
In  respect  to  certain  of  the  items  of  supplies  here  claimed  for,  relief 
is  asked  for  upon  the  theory  that  there  were  shortages  or  that  they 
were  lost  in  transit,  and  that  the  accomplishment  by  the  Government 
of  the  payment  of  freight  precluded  petitioner  from  recovery  from 
the  carrier,  but  this  matter  will  be  discussed  more  at  length  in  case 
No.  1932  of  this  petitioner  before  this  Board. 

9.  Bonds,  $65.75.  This  item  has  been  withdrawn  from  considera- 
tion in  this  case. 

10.  Plant  rental,  $326.  It  appears  that  petitioner  was  directed 
by  a  Government  officer  (Capt.  Price)  to  send  down  to  Morrison 
field  from  New  York  another  excavator.  This  excavator  was  placed 
on  board  freight  at  New  York  for  shipment,  but  due  to  congested 
traffic  and  facilities  at  that  time  there  was  some  delay  in  its  moving 
out  and  the  construction  officer  ordered  cancellation  of  the  shipment, 
but  before  the  cancellation  order  reached  New  York  the  excavator 
had  started  to  move.  In  these  circumstances  it  was  diverted  to  an- 
other point  and  there  used.  The  claim  here  is  for  rental  while  the 
excavator  was  on  the  cars  from  the  time  of  loading  until  it  was 
diverted  and  for  freight  charges  to  the  point  to  which  it  was  diverted 
less  loading  charges.  It  seems  that  the  contract  between  petitioner 
and  the  owner  of  this  excavator  contained  the  following  provision : 

"  The  rental  price  is  to  be  $20.00  per  day  commencing  ten  days 
after  the  date  of  shipment  or  on  andval  of  shipment  at  destination 
if  the  same  is  received  in  less  than  ten  days." 

The  order  was  canceled  by  the  direction  of  Government  officers 
after  the  excavator  had  moved  out  on  board  freight,  and  we  think 
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that,  although  no  rental  could  have  been  charged  until  the  receipt 
of  the  excavator  at  Morrison  field,  yet  the  fact  that  the  order  for 
the  machine  was  canceled  by  Government  direction  before  it  was 
received  on  the  field  bound  the  petitioner  to  pay  rental  upon  the 
same  10  days  after  the  machine  had  been  shipped,  and  this  Board 
is  of  opinion  that  the  Government  in  this  case  is  liable  to  make  reim- 
bursement to  the  petitioner  to  the  extent  of  the  inspection  charges 
and  such  rental  as  may  have  accrued  between  the  period  beginning 
10  days  after  the  shipment  was  made  and  the  time  the  owner  began 
to  receive  rental  upon  the  job  to  which  the  excavator  was  diverted, 
such  amount,  however,  not  to  exceed  in  any  event  the  amount  paid 
out  on  that  account  by  the  petitioner  company. 

11.  Acme  Road  &  Machinery  Co.,  interest  charge,  $14.70.  In  Feb- 
ruary, 1918,  the  petitioner,  apparently  with  the  approval  of  the 
Government  officer,  ordered  from  the  Acme  Eoad  &  Machinery  Co. 
a  rock  bin  and  screen  which  was  shipped  and  invoiced  at  $1,296. 
Due  to  the  fact  that  this  rock  bin  and  screen  was  late  in  arriving  at 
the  site  of  the  work  it  was  not  needed  when  it  did  arrive,  and  peti- 
tioner and  the  Government  agents  were  endeavoring  to  have  the 
seller  take  it  back  or  to  dispose  of  it  in  some  other  manner.  These 
efforts  to  otherwise  dispose  of  the  machine  continued  for  some  time 
after  its  arrival  and  the  invoice  was  not  paid  until  some  time  in  June, 
1918.  Upon  the  payment  of  the  principal  amount  the  seller  of  the 
machine  invoiced  back  to  the  J.  G.  White  Engineering  Co.  an  interest 
charge  upon  the  deferred  payment  of  the  purchase  money,  this 
machine  having  been  sold  upon  terms  of  30  days  net.  It  is  th'Ts 
interest  charge  that  forms  the  basis  of  this  claim.  We  think  it  can 
not  be  allowed.  It  was  the  duty  of  the  petitioner  company  to  pay 
for  the  machine  promptly  notwithstanding  any  negotiations  that 
may  have  been  going  on  to  dispose  of  it  to  other  use  than  that  at 
Morrison  field.  It  was  not  necessary  for  the  petitioner  company  to 
first  secure  approval  of  the  invoice  from  the  Government  before 
paying  the  bill,  and  it  does  not  appear  that  the  damage  here  claimed 
for  is  directly  traceable  to  any  act  or  conduct  upon  the  part  of  any 
Government  officer. 

12.  Express  charges,  $2.47.  This  is  an  item  of  an  express  charge 
paid  by  the  petitioner  company  upon  certain  spare  parts  of  the  model 
K  excavator  ordered  from  a  man  by  the  name  of  Sherman  (this  is 
the  same  machine  mentioned  in  par.  10  hereof),  which  spare  parts 
were  shipped  by  express  to  Morrison  field  and  this  express  charge 
paid  by  the  petitioner  company.  We  think  it  is  proper  and  should 
be  paid  upon  the  presentation  of  proper  evidence,  as  this  machine, 
together  with  its  spare  parts,  was  properly  ordered,  and  this  express 
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shipment  could  not  have  been  stopped  after  the  Government  had 
directed  petitioner  to  cancel  the  order  for  the  excavator. 

13.  Bestwall  Manufacturing  Co.,  $18.82.  There  was  a  shipment 
from  this  company  to  the  petitioner  company  of  a  carload  of  plaster 
board.  The  material-received  report  as  made  up  by  the  petitioner 
company  showed  that  there  were  885  pieces,  21  of  which  were  in  bad 
condition.  It  is  claimed  that,  notwithstanding  this  material-received 
report,  the  Government  officers  accomplished  the  payment  of  freight 
without  any  exception  as  to  tlie  bad  condition  of  the  21  pieces.  It  is 
the  opinion  of  this  Board  under  the  circumstances  of  this  case  that 
the  mere  payment  of  the  freight  by  the  Government  in  the  manner 
adopted  in  this  case  did  not  preclude  the  petitioner  from  deducting 
the  value  of  the  21  damaged  pieces  from  the  invoice  furnished  by  the 
seller  if  it  was  shipped  in  bad  condition  (or  recovering  the  same  if 
it  had  been  paid)  or  from  recovering  from  the  railroad  company  if 
the  damage  was  caused  in  transit. 

14.  New  York  office  disbursements,  $27.25.  No  evidence  as  to  the 
actual  delivery  as  to  the  items  of  stationery,  etc.,  which  go  to  make 
up  this  claim  seems  to  have  been  filed  with  the  Air  Service,  and  ncme 
has  been  submitted  to  this  Board  showing  that  the  material  was 
actually  received  at  Morrison  field  and  used  for  the  benefit  of  the 
Government,  and  this  item  is  therefore  disallowed. 

15.  S.  C.  Watson's  time,  $12.10,  This  item  is  for  three  days'  time 
by  Mr.  S.  C.  Watson  in  inspecting  the  trench  excavator  mentioned 
in  paragraph  10  hereof,  which  was  ordered  by  the  petitioner  com- 
pany from  New  York,  but  the  order  for  which  was  canceled.  It  is 
the  opinion  of  this  Board  that  the  Government  is  liable  under  the 
contract  for  reasonable  inspection  charges  incurred  in  inspecting  this 
machine  before  it  went  on  board  the  freight,  and  that  this  item, 
when  supported  by  proper  vouchers,  should  be  paid. 

16.  Crane  &  Co.,  shortages,  $668.  This  item  is  made  up  of  a  large 
number  of  smaller  items  of  shortages  in  shipments  of  piping,  etc.; 
$163.12  of  this  amount  has  been  paid  by  the  petitioner  to  Crane  & 
Co.,  but  the  rest  is  still  is  dispute  between  petitioner  and  Crane  & 
Co.  The  theory  upon  which  petitioner  seeks  to  recover  the  amount  of 
$668  from  the  Government  is  that,  while  this  claim  represents  actual 
shortages  in  shipments,  yet  the  accomplishment  of  the  payment  of  the 
freight  by  the  Government  upon  bills  of  lading  which  stated  that  the 
goods  were  received  in  apparently  good  condition  precluded  peti- 
tioner from  making  claim  for  these  shortages  against  the  shipper. 
We  think,  under  the  circumstances  of  this  case,  this  theory  is  thor- 
oughly unsound.  The  shortages  were  of  small  articles  for  the  most 
part,  and  the  mere  payment  of  the  freight  or  express  upon  bills  of 
lading  which  stated  that  the  stuff  upon  which  the  freight  was  paid 
was  in  apparent  good  condition  would  not  preclude  the  petitioner 
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from  recovery  against  the  shipper  for  stuff  which  was  never  shipped 
by  Crane  &  Co.,  or  interfere  with  petitioner  in  deducting  such  short- 
ages from  invoices  paid. 

17.  Keystone  Driller  Co.,  $14.40.  This  is  a  deduction  for  a  short- 
age on  the  shipment  by  express  of  12  feet  of  roller  chain.  No  evi- 
dence of  the  receipt  of  this  roller  chain  has  been  submitted,  and  same 
must  be  disallowed. 

DISPOSITION. 

A  copy  of  this  decision  will  be  submitted  to  the  Claims  Board,  Air 
Service,  for  its  information  and  guidance. 
Col.  Delafield  and  Maj.  Farr  concurring. 
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June  11, 1920. 
Case  No.  256& 

Jn  re  CLAIM  OP  E.  I.  DITPONT  DE  NEHOUES  CO. 

1.  EZFEEIMENTAL  EXPENSE. — Where  claimant  has  a  formal  contract  to  per- 

form experiments  for  the  Oovemment  in  connection  with  drop  bombs,  in 
which  a  mazimnm  price  is  fixed,  and  after  the  experimental  work  con- 
templated in  the  contract  has  been  fnlly  completed  claimant  is  orally 
directed  by  the  Government  to  perform  additional  experimental  work  and 
these  oral  directions  are  confirmed  by  letters  from  the  Engineering  Bureau 
of  the  Ordnance  Department,  claimant  is  entitled  \o  recover  for  such  addi- 
tional experimental  expense  as  it  may  have  incurred  under  such  directions 
which  were  given  prior  to  November  12,  1918,  but  as  to  certain  expense 
included  in  the  claim  not  ordered  until  after  November  12,  1918,  the 
Secretary  of  War  is  without  Jurisdiction  to  adjust. 

2.  CLAIM  AND  DECISION.--Claim  for  $22,264.12,  under  the  act  of  March  2,  1919, 

for  experimental  expense  in  connection  with  drop  bombs.  Held,  claimant 
entitled  to  recover  only  as  indicated  in  the  above  syllabus. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS   or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2, 1919,  and  is  a  class 
B  claim  for  $22,254.12  upon  an  agreement  alleged  to  have  been  en- 
tered into  between  the  claimant  and  the  United  States. 

2.  In  the  spring  of  1918  the  claimant  company  was  requested  to 
undertake  certain  experimental  work  for  the  Ordnance  Department, 
United  States  Army,  in  connection  with  bursting  charges,  etc.,  for 
drop  bombs.  The  amount  of  such  work  was  not  determined,  but,  on 
April  10,  1918,  a  contract.  War  Ord.  P5609-772E,  on  a  cost-plus 
basis,  was  entered  into  between  the  Government  and  the  claimant 
company  for  experimental  work  not  to  exceed  the  value  of  $10,000. 

3.  The  amount  of  work  called  for  in  this  contract  was  fully  per- 
formed, but  further  experimental  work  was  required  and  ordered 
from  time  to  time  orally,  which  oral  instructions  were  confirmed  by 
letters  from  the  War  Department  Engineering  Bureau,  Office  of  the 
Chief  of  Ordnance,  Washington,  and  which  letters  are  in  the  recori 

4.  In  pursuance  of  the  instructions  contained  in  said  letters  thv 
claimant  company  continued  the  experiments  desired  and  furnished 
material  and  labor  in  connection  therewith. 
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5.  The  claimant  has  filed  a  detailed  statement  of  all  expenses  in 
•connection  with  the  execution  of  the  various  instructions  received, 
which  statement  shows  that  the  sum  of  $22,254.12  was  expended 
thereon. 

6.  The  evidence  shows  that  all  of  these  experiments  were  con- 
ducted upon  instructions  issued  and  received  by  the  claimant  com- 
pany prior  to  November  12,  1918,  except  tests  17,  18,  19,  and  20. 
Instructions  for  said  tests  were  issued  subsequent  to  November  12, 
1918,  and  therefore  can  not  be  considered  under  the  act  of  March 
a,  1919. 

DECISION. 

1.  The  Board  finds  upon  all  the  evidence  that  an  agreement  within 
the  purview  of  the  act  of  March  2,  1919,  was  entered  into  between 
the  claimant  company  and  the  United  States  whereby  the  United 
States  is  obligated  to  reimburse  claimant  for  the  amount  expended 
upon  labor  and  material  in  fulfilling  said  agreement. 

2.  The  Board  further  finds  that  tests  17,  18,  19,  and  20  were  con- 
ducted upon  orders  issued  subsequent  to  November  12,  1918,  and 
therefore  do  not  come  within  the  provisions  of  any  agreement  arising 
by  virtue  of  the  act  of  March  2, 1919. 

3.  Certificate  C  will  issue. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
Ordnance  Claims  Board  for  action  in  the  manner  provided  in  sub- 
division C,  section  6,  Supply  Circular  No.  17,  Purchase,  Storage  and 
Traffic  Division. 

Col.  Delafield  and  Mr.  Averill  concurring. 

S4113— 21— VOL  6 56 
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June  11,  1920. 
Case  No.  2504. 

In  re  CIAIU  OP  PELLOWS  MEDICAL  ICAKtrFACTUKINO  CO. 

1.  EZPEEIXENTAL  COSTS— BITSINESS  RISK.— -Where  olaimant  experiments  tn 

the  manufacture  of  chemicals  with  the  anticipation  of  receiving  Govern- 
ment orders  for  its  product  the  Government  is  under  no  obligation  to 
reimburse  claimant  for  its  experimental  expense  in  the  absence  of  an 
agreement  express  or  implied. 

2.  KATEEIALS--COSTS  IN  EXCESS  OF  PUEGHASE  PEICE.— A  contractor  pro- 

ducing chemicals  under  a  cost-plus  contract  with  a  maximum  price  per 
pound  is  not  entitled  to  recover  a  sum  in  addition  to  the  maximum  amount 
specified  as  the  purchase  price  in  procurement  orders  simply  because  the 
cost  of  chemicals  furnished  thereunder  has  exceeded  the  maximum  price 
named  therein. 
S.  RECOMMENDATION  OP  AN  AWARD.— Where  claimant  is  advised  that  it  has 
been  recommended  for  an  award  of  a  contract  and  at  the  same  time  is 
cautioned  against  incurring  expense  In  preparing  to  perform  prior  to  the 
receipt  of  written  orders  or  a  contract  the  Government  is  under  no  obliga- 
tion to  reimburse  claimant  for  any  expense  incurred  by  it  in  preparatioB 
for  the  manufacture  of  chemicals  where  no  purchase  order  or  contract 
follows  the  notification  of  an  award. 

4.  SUSPENSION  OP  CONTRACT— ADJUSTMENT.— Where  claimant's  formal  eon- 

tract  for  the  manufacture  of  chemicals  has  been  suspended  after  partial 
delivery  it  is  entitled  to  an  adjustment  under  the  supply  circulars  oa 
account  of  the  suspension  of  the  said  contract  nothwlthstandlng  it  has 
already  been  paid  for  the  chemicals  delivered. 

5.  CLAIM  AND  DECISION.— Claim  for  19,867.13  under  the  act  of  March  2,  1919, 

and  under  G.  0.  108  for  additional  compensation  and  for  loss  in  the  manu- 
facture of  benzyl  acetate  and  other  chemicals.  Held,  claimant  only  en- 
titled to  adjustment  as  stated  in  syllabus  4. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  by  reason  of  an  agreement 
alleged  to  have  been  entered  into  between  claimant  and  an  agent  of 
the  Secretary  of  War,  and  the  case  comes  to  this  Board  on  appeal 
from  the  Claims  Board,  Air  Service.  The  claim  involves  several 
items,  some  of  which  appear  to  be  claimed  under  the  act  of  March  2, 
1919,  and  others  under  G.  0. 103. 

The  items  of  claim  may  be  enumerated  as  follows : 

(a)  Expenses  incurred  on  account  of  preliminary  experiments  in 
connection  with  the  manufacture  of  benzyl  acetate,  benzyl  benzoate, 
870 
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and  ethyl  formate  alleged,  to  have  been  incurred  upon  oral  instruc- 
tions. 

(&)  Claim  for  loss  due  to  suspension  of  formal  contract  No.  5404, 
dated  November  22, 1918,  for  2,000  pounds  benzyl  acetate.    • 

(c)  Expenses  and  obligations  incurred  in  preparing  to  perform  an 
alleged  oral  contract  for  5,000  pounds  benzyl  acetate. 

{d)  Monetary  loss  representing  the  diflference  between  the  cost  of 
production  per  pound  of  benzyl  acetate,  namely,  $5.78,  manufactured 
and  delivered  under  three  procu'-ement  orders  aggregating  1,600 
pounds,  and  the  procurement  order  price,  namely,  $5  per  poimd. 

A  hearing  was  held  in  the  case  on  May  28, 1020. 

STATEMENT  OF  FACTS. 

1.  Claimant  is  a  New  York  corporation  doing  business  in  New 
York  City. 

2.  During  the  latter  part  of  August,  1917,  it  became  known  to 
claimant  through  communication  with  the  Bureau  of  Aircraft  Pro- 
duction that  the  Government  was  in  need  of  the  chemicals  benzyl 
acetate,  benzyl  benzoate,  and  ethyl  formate,  and  that  the  sources  of 
supply  were  inadequate  to  meet  the  Government's  need,  benzyl  ace- 
tate apparently  being  manufactured  at  that  time  almost  solely  in 
Germany.  Claimant  fitted  up  laboratories,  employed  expert  chem- 
ists, and  experimented  with  the  production  of  these  chemicals,  and 
from  time  to  time  in  one  way  or  another  received  encouragement 
from  representatives  of  the  Government.  At  the  request  of  the  Gov- 
ernment, in  September  or  October,  1918,  samples  of  the  several  chem- 
icals were  forwarded  to  the  General  Laboratory,  Bureau  of  Aircraft 
Production,  at  Pittsburgh,  Pa.,  for  test,  and  claimant  at  that  time 
gave  assistance  in  these  tests  by  furnishing  copies  of  its  methods  of 
analysis,  its  technique,  etc. 

3.  The  claimant's  activities  in  connection  with  the  production  of 
these  chemicals  continued  for  a  period  of  several  months,  and  a  few 
days  prior  to  October  18, 1918,  claimant  was  told  by  Lieut.  James  L. 
Dohr,  of  the  Materials  Department,  Purchases,  Chemical  Section, 
Bureau  of  Aircraft  Production,  that  he  was  recommending  that 
claimant  be  given  an  order  for  500  pounds  of  benzyl  acetate.  Claim- 
ant immediately  began  to  equip  itself  to  perform  this  anticipated 
order,  and  on  October  18  following  it  received  procurement  order 
No.  710414  for  500  pounds  of  benzyl  acetate.  Two  other  orders  (Nos. 
710567  and  710625)  for  the  same  amount  of  the  same  material  fol- 
lowed under  like  circumstances  on  October  28  and  on  November  2. 

4.  Claimant  alleges  that  on  or  about  the  30th  of  October,  1918, 
its  managing  director  and  secretary  and  treasurer,  Mr.  F.  A.  H. 
Anger,  called  upon  Lieut.  Dohr  in  his  office  at  Washington,  and 
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that  the  latter  orally  authorized  claimant  to  proceed  with  the  nuum- 
facture  of  an  additional  quantity  of  5,000  pounds  of  benzyl  ac^;ate 
upon  the  representation  that  an  order  for  the  same  would  later  be 
given  claimant.  No  confirmation  of  this  alleged  order  was  ever 
furnished  claimant,  but  on  November  22,  1918,  claimant  was  given 
an  order  for  2,000  pounds  of  benzyl  acetate  (in  addition  to  the 
1,500  pounds  embraced  in  the  three  procurement  orders  heretofore 
mentioned).  This  order  was  placed  by  formal  contract  No.  5405. 
This  contract  was  signed  by  claimant,  but  not  until  some  time  in 
December,  because  it  was  not  satisfied  with  the  order  for  2,000 
pounds,  having  prepared  itself  to  fill  an  order  for  5,000  pounds. 

6.  The  price  of  the  benzyl  acetate  called  for  in  the  three  procure- 
ment orders  for  500  pounds  each  was  fixed  at  $4  per  pound,  unless 
the  cost  of  manufacture  plus  10  per  cent  should  exceed  that  amount, 
but  in  no  event  was  the  price  to  be  over  $5  per  pound.  The  price 
for  the  2,000  pounds  covered  by  the  formal  contract  was  set  at  $4.50 
per  pound. 

6.  No  order  was  ever  placed  with  claimant  for  benzyl  benzoate  or 
ethyl  formate. 

7.  Formal  contract  No.  5404  was  suspended  on  December  10,  when 
1,870  pounds  of  benzyl  acetate  had  been  manufactured.  This 
amount  was  delivered  to  the  Government  and  has  been  paid  for  at 
the  contract  price. 

8.  In  the  form  in  which  the  claim  is  presented,  claimant  asks  re- 
covery for  the  following  items  of  expense  and  loss : 

(1)  Cost  of  experimentation  with  the  production  of  benzyl  ace- 
tate, benzyl  benzoate,  and  ethyl  formate  incurred  prior  to  the  plac- 
ing of  any  of  the  orders  hereinbefore  mentioned. 

(2)  Difference  between  the  contract  price  and  the  actual  cost  of 
the  1,500  pounds  of  benzyl  acetate  manufactured  and  delivered  un- 
der the  three  procurement  orders. 

(3)  The  cost  of  special  facilities  purchased  for  the  performance  of 
the  oral  contract  for  5,000  pounds  of  benzyl  acetate. 

(4)  Loss  due  to  suspension  of  the  formal  contract  for  2,000  pounds 
of  benzyl  acetate. 

The  above  division  of  the  claim,  it  appears,  has  been  made  at  the 
suggestion  of  the  Air  Service  Claims  Board  and  officers  through 
whose  hands  the  claim  has  passed.  It  is  apparent,  however,  that 
what  claimant  really  desires  is,  upon  one  ground  or  another,  to  be 
paid  the  amount  of  its  losses  sustained  in  connection  with  aU  of  its 
activities  and  undertakings  in  connection  with  the  experimentation 
with  the  three  chemicals  and  the  production  and  delivery  of  benxyl 
acetate. 
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DECISION. 

1.  As  regards  the  item  for  experimentation  claimant  has  failed  to 
show  that  it  was  expressly  or  impliedly  authorized  to  incur  this  ex- 
pense by  any  representative  of  the  Secretary  of  War  or  the  President. 
The  evidence  ^ows  that  this  experimentation  was  undertaken  by 
claimant  at  its  own  risk  and  that,  although  it  received  encouragement 
in  this  from  Lieut.  Dohr  and  perhaps  other  officers,  no  agreement 
was  ever  entered  into  under  which  the  Government  is  in  any  way 
liable  for  this  cost. 

2.  As  regards  the  claim  for  loss  in  the  manufacture  and  delivery 
of  benzyl  acetate  under  the  three  jwrocurement  orders,  claimant  has 
shown  no  reason  why  it  should  not  be  bound  by  the  prices  mentioned 
in  the  procurement  orders.  Claimant  has  not  attempted  to  prove 
any  agreement  changing  the  terms  of  these  orders,  but  has  merely 
shown  that  the  manufacture  of  benzyl  acetate  thereunder  cost  more 
than  the  price  agreed  to.  Since  the  Government  has  paid  claimant 
the  contract  price  it  has  fulfilled  its  obligations  to  claimant,  and 
relief  in  connection  with  this  item  must  be  denied. 

3.  The  testimony  of  Lieut.  Dohr  is  vjery  clear  to  the  effect  that 
he  did  not  orally  place  an  order  for  6,000  pounds  of  benzyl  acetate 
with  Mr.  Anger,  representing  claimant,  on  or  about  October  30, 
1918,  as  alleged.  It  shows,  rather,  that  Lieut.  Dohr  told  claimant 
that  he  would  recommend  the  placing  of  an  order  for  5,000  pounds 
and  that,  as  was  his  practice  theretofore,  he  cautioned  Mr.  Anger 
against  considering  this  promise  as  an  order  or  contract,  or  as  suf- 
ficient authority  upon  which  to  incur  expenses  and  obligations.  The 
correspondence  that  passed  between  Lieut.  Dohr  and  claimant  along 
about  this  time  is  corroborative  of  Lieut.  Dohr's  testimony.  The 
fact  that  in  the  past  statements  of  this  kind  from  Lieut.  Dohr  had 
invariably  been  followed  by  written  orders  or  contracts  Ls  not  suf- 
ficient to  convert  such  representations  into  an  agreement  binding 
upon  the  Government.  It  is  to  be  noted  that  this  item  of  claim 
is  made  up  almost  entirely  of  expenses  incurred  prior  to  October 
30,  the  date  of  the  conversation  between  Mr.  Anger  and  Lieut.  Dohr. 
This  fact  goes  to  show  not  only  that  no  particular  preparation  was 
made  upon  the  strength  of  what  Lieut.  Dohr  is  alleged  to  have 
said,  but  also  that  it  was  claimant's  practice  to  prepare  itself  to 
manufacture  benzyl  acetate  before  it  even  approached  Government 
officials  for  a  definite  and  certain  order  for  the  same.  Looked  at 
from  any  angle,  we  are  unable  to  find  any  agreement,  express  or 
implied,  under  which  the  Government  has  agreed  to  reimburse 
claimant  for  the  expenses  composing  this  item. 

It  is  urged  by  claimant  that  the  subsequent  placing  with  it  of 
the  formal  contract  of  2,000  pounds  of  benzyl  acetate  is  evidence 
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of  the  existence  of  the  oral  contract  for  6,000  pounds,  because  this 
formal  contract  was  given  as  a  part  fulfillment  of  the  5,000-pound 
agreement.  The  evidence  shows,  however,  that  this  contract  for 
2,000  pounds  was  recommended  by  Lieut.  Dohr,  not  upon  the  under- 
standing that  he  had  an  agreement  with  claimant  for  5,000  pounds, 
but  simply  because  the  department  could  make  use  of  2,000  pounds, 
and  because  he  desired  to  see  claimant  relieved  in  so  far  as  pos- 
sible of  loss,  in  view  of  the  cooperation  and  assistance  that  his  de- 
partment had  received  from  claimant,  which  he  had  understood 
from  claimant  an  order  for  2,000  pounds  would  be  sufficient  to  do. 
The  claim  as  respects  this  item  is  therefore  denied. 

4.  Claimant  is  entitled  to  an  adjustment  of  its  suspended  formal 
contract,  No.  5404,  for  2,000  pounds  of  benzyl  acetate.  Claimant 
has  shown  that  it  was  equipped  and  prepared  in  every  respect  to 
perform  this  contract  according  to  its  terms  when  it  was  suspended 
on  December  10, 1918. 

DISPOSITION. 

1.  This  claim  will  be  returned  to  the  Claims  Board,  Air  Service 
for  adjustment  of  Contract  No.  5404. 

2.  In  all  other  respects  the  claim  is  denied. 
Col.  Delafield  and  Mr.  Hope  concurring. 
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June  12, 1920. 
Case  No.  1991. 

In  re  CLAIH  OP  COLT'S  PATENT  PI&EABKS  HAKUTACTTmiNO  CO. 

1.  IHCREASED  WAGES. — ^Where  contracts  provide  in  substance  that  in  the  event 
of  labor  disputes  likely  to  delay  the  performance  of  the  contract  that  the 
Secretary  of  War  may  settle  such  disputes  and  that  if  the  contractor  it 
required  to  pay  hig:her  labor  costs  thereby  that  the  Secretary  of  War  shall 
make  an  addition  to  the  contract  price,  and  a  dispute  arises,  which  it 
adjusted  by  a  representative  of  the  Secretary  of  War,  who  raised  the  cost 
to  be  paid  for  labor  and  g^ranted  the  contractor  additional  compensation, 
the  contractor  is  entitled  to  be  paid  such  increased  compensation. 

3.  ITEK— AOBEEHENT  BY  LETTERS. — ^Where  the  claimant  was  also  producing 
under  several  contracts,  which  did  not  contain  the  provision  mentioned  in 
clause  one,  but  it  was  agreed  by  letter  that  all  labor  disputes  under  all 
contracts  should  be  adjusted  by  the  Secretary  of  War,  with  a  correspond- 
ingr  adjustment  of  the  price,  an  agreement  arose  under  the  act  of  Harch  8, 
1919,  to  reimburse  claimant  for  Increased  cost  of  labor  on  such  contracts. 

8.  CLAIH  AND  DECISION.— <31aims  under  G.  0.  103  and  act  of  tfareh  2,  1919,  for 
1136,428.99  Increased  labor  costs.    Held,  claimant  entitled  to  recover. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

riNDINGS   OP  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  case  arises  in  part  under  the  act  of  March  2,  1919.  State- 
ment of  claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and 
Traffic  Division  Supply  Circular  No.  17,  1919,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  In  part  the  claim  is  presented  in  accordance  with  General  Order 
No.  103,  War  Department,  1918,  under  circumstances  which  herein- 
after appear. 

3.  The  claimant  is  a  manufacturer  of  munitions.  In  November, 
1917,  it  was  engaged  in  the  performance  of  certain  contracts  entered 
into  with  the  Government.  It  was  expected  that  further  contracts 
would  be  given  to  the  claimant. 

4.  Under  date  of  November  27,  1917,  the  claimant  wrote  the  fol- 
lowing letter  to  the  Secretary  of  War : 

^  "  We  recognize  the  problem  which  confronts  you  in  securing  con- 
tinuous and  accelerated  production  of  munitions  of  war,  and  we 
desire  to  share  every  responsibility  that  may  be  yours  in  connection 
therewith. 

i»  i»  i»  i»  i»  «  i» 
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"  However,  we  recognize  in  the  present  crisis  the  necessity  of  con- 
tinuous production  under  all  conditions,  and  should  difficulties  arise 
which  threaten  to  delay  or  diminish  the  production  of  our  factories 
and  a  prompt  settlement  of  such  difficulties  becomes  necessary  in  the 
interest  of  the  Government,  we  shall  be  glad  to  have,  and  hereby 
agree  to  have,  the  Secretary  of  War  settle  such  difficulties  in  such  a 
manner  as  he  deems  proper. 

^^  Since  the  contracts  made  with  the  Government  are  based  upon 
existing  wage  conditions,  it  is  understood  that  compensatory  adjust- 
ment shall  M  made  in  the  price  of  articles  called  for  in  the  contracts 
in  case  of  any  change  in  wages. 

^^Our  contracts  for  munitions  of  war  are  made  upon  the  above 
understanding." 

5.  In  response  the  claimant  received  the  following  letter,  dated 
December  1,  1917: 

"  I  have  received  your  letter  of  November  27  with  regard  to  the 
responsibility  which  rests  upon  the  Secretary  of  War  in  the  matter 
of  securing  continuous  and  accelerated  production  of  munitions  of 
war.  The  helpful  attitude  taken  by  your  company  is  keenly  appre- 
ciaceci. 

6.  Under  date  of  December  10, 1917,  the  claimant  received  the  fol- 
lowing letter: 

"I  am  instructed  by  the  Chief  of  Ordnance  to  acknowledge  re- 
ceipt of  your  letter  of  November  27,  1917  (C.  M.  G.  230.44/21),  ad- 
dressed to  the  Secretary  of  War,  on  the  subject  of  the  settlement  of 
labor  disputes  arising  during  the  performance  of  Government  con- 
tracts. This  letter  has  been  referred  to  this  office  for  use  in  con- 
nection with  the  preparation  of  future  contracts. 

"  It  is  noted  you  state  in  your  letter  that '  it  is  understood  that  com- 
pensatory adjustment  shall  be  made  in  the  price  of  articles  called  for 
in  contracts  in  case  of  any  change  in  wages.'  It  should  be  clearly 
understood  in  this  connection  that  compensatory  adjustment  will  be 
made  only  in  the  case  of  an  increase  in  wages  resulting  from  the  set- 
tlement of  a  labor  dispute  by  the  Secretary  of  War  during  the  per- 
formance of  this  contract,  and  that  this  letter  should  not  be  construed 
as  an  authority  for  price  adjustment  based  upon  a  voluntary  increase 
in  the  rate  of  pay  of  the  employees  of  your  company. 

"  It  should  be  further  understood  that  if  the  settlement  of  a  labor 
dispute  by  the  Secretary  of  War  results  in  a  reduction  in  the  labor 
costs,  a  fair  deduction  snail  be  made  from  the  purchase  pi*ice.  all  as 
may  be  determined  by  the  contracting  officer.  It  should  be  rurther 
understood  that  no  claim  for  addition  or  deduction  on  account  of  in- 
creased costs  due  to  such  settlements  shall  be  allowed  unless  the  same 
has  been  ordered  in  writing  and  actually  put  into  effect. 

"All  formal  contracts  covering  material  being  procured  from  your 
company  will  be  made  up  along  the  lines  stipulated  herein. 
"  Respectfully, 

"  Earl  MoFarulnd, 
^  Major  Ord.  Dept"" 
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7.  In  the  early  part  of  October,  1918,  oeiious  trouble  aroee  between 
the  claimant  and  its  employees  relative  to  wagets. 

8.  Olaimant  on  October  12, 1918,  addressed  the  following  telegram 
to  Maj.  B.  H.  Gitchell,  of  the  Industries  Service  Section  of  the  Ord- 
nance Department: 

'^At  ten  o'clock  this  morning  about  ei^t  hundred  employees,  in 
aocord  with  action  decided  at  meeting  held  at  union  headquarters 
last  evening  walked  out.  Approximately  seventy-five  per  cent  were 
men  of  ages  twenty  to  thirty.  Full  and  precise  information  is  being 
compiled  and  will  be  forwarded  at  earliest  possible  moment.  Pro- 
portion leaving  varies  in  different  departments  but  walkout  not  com- 
plete in  any  department." 

9.  On  October  9, 1918,  the  claimant  addressed  a  letter  to  Maj.  B.  H. 
Gitehell,  which  was  in  part  as  follows : 

"  Subsequent  to  the  interview  with  you  by  Mr.  Stone  and  Mr.  Wells 
they  were  advised  by  Representatives  of  the  National  War  Labor 
Board  that  the  National  War  Labor  Board  were  ready  to  drop  the 
Colt's  Patent  Fire  Arms  Mfg.  Co.'s  case  from  their  docket. 

«  *  *  *  *  *  *     ' 

"  We  believe  that  the  dismissal  of  the  matter  by  the  National  War 
Labor  Board  without  request  from  the  War  Department  furnishes  a 
very  happy  solution  of  tne  problem. 

"  We  do  not  anticipate  that  any  labor  disturbances  will  result.  If. 
however,  contrary  to  our  hopes  and  expectations,  labor  disputes  shoula 
arise  as  a  result  of  the  action  of  the  National  War  Labor  Board  which 
threatens  to  delay  or  diminish  the  production  of  our  factory  and  the 
prompt  settlement  of  such  difficulties  by  governmental  action  becomes 
necessary  in  the  national  interest,  we  believe  that  more  satisfactory 
results  will  be  obtained  if  the  settlement  be  made  by  yourself,  or 
some  other  officer  delegated  by  the  War  Department  for  that  purpose, 
than  if  the  matter  is  referred  to  the  National  War  Labor  Board.^' 

10.  Under  date  of  October  14, 1918,  the  claimant  addressed  the  fol- 
lowing letter  to  the  Chief  of  Ordnance,  United  States  Army,  at  Wash- 
ington, D.  C: 

"The  opinion  of  the  Colt's  Patent  Fire  Arms  Mfg.  Co.  that  the 
Secretary  of  War  rather  than  the  National  War  Labor  Board  should 
have  jurisdiction  in  the  adjustment  of  labor  difficulties  arising  at  this 
plant  is  based  upon  the  facts  contained  in  the  attached  exhibits. 

"A  walkout  having  occurred  Saturday,  October  12,  1918,  at  ten 
a.  m.,  occasioned  the  recommendation  for  action  by  Major  Woodbury, 
a  representative  of  the  Ordnance  Department  at  this  plant. 

(a)  Letter  of  Nov.  27, 1917,  from  Colt's  Company  to  the  Secretary 
of  War. 

(6)  Letter  of  Dec.  1,  1917,  from  the  Secretary  of  War  to  Colt's 
Company. 

(c)  Letter  of  Dec.  10,  1917,  from  Major  Earl  McFarland,  Ord. 
Dept.,  to  Colt's  Company. 
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{d)  Letter  of  Oct.  9, 1918,  from  Colt's  Company  to  Major  D.  H. 
Gitchell,  of  the  Industrial  Service  Section. 

{e)  Telegram  of  Oct.  12,  1918,  from  the  Colt's  Co.  to  Major  Git- 
chell. 

(/)  Copy  of  clause  appearing  in  several  contracts  made  with  Colt's 
Co.  by  the  Ordnance  Department,  Procurement  Division. 

"Tne  walkout  referred  to  above  a^nd  reported  under  Exhibit  E 
interfered  with  production  of  automatic  pistols,  cal.  .45,  Vickers  ma- 
chine guns.  Browning  heavy  machine  guns,  and  miscellaneous  ma- 
terial covered  by  several  contracts  and  procurement  orders  included 
in  the  following  list: 


Date. 

Number. 

7/16/17 
9/18/17 
9/18/17 
5/24/18 

CMG3 

10,000  Browning  heavy  guna,  model  of  1918. 
500.000  auto,  pistols,  cal.  .45. 

14670 

14671 

1,000,000  pistol  ma^zines. 
Conversion  of  Russian  Vickers  guns. 

PS594-1707Sa 

6/7/18 

P3662-1412Sa 

9.531,244  pistol  magazines. 

6/11/18 

Supplement  to 
P48ia-1368Sa. 

206,000  revolvers. 

8/6/18 

P13095-2177Sa 

Spare  parts  for  revolvers. 

8/9/18 

Pl3264-2196Sa 

Spare  parts  for  pistols. 

8/1.V18 

Pl3j65-2252Sa 

Repairing  revolvers. 

8/20/18 

Pl3S35-2311Sa 

Repairing  pistols. 

9/0/18 

Pl4632-2456Sa 

1,000  reinforcers  and  buffer  springs. 

9/18/18 

Pl5128-2571Sa 

4,300  speeding-up  devices. 
6,000  Vickers  aircraft  guns.* 

6/13/18 

Pi)886-18r)lSa 

10/2/18 

P^72.^1 

7,500  Vickers  aircraft  guns.* 

718 

i  Letters  to  Vickers,  Limited. 

11.  Under  date  of  October  17,  1918,  the  claimant  addressed  the 
following  letter  to  Maj.  B.  H.  Gitchell: 

"  Confirming  our  conversation  of  this  afternoon,  the  Colt's  Patent 
Fire  Arms  Mfg.  Company  agrees  that  if  you  shall  find  that  labor 
disputes  now  exist  in  its  plant,  causing  or  likely  to  cause  delay  in 
making  deliveries,  and  if  by  reason  thereof  you,  as  representative 
of  the  Secretary  of  War,  undertake  to  settle  such  disputes,  the  com- 
pany hereby  agrees  to  accede  to  and  comply  with  all  the  terms  of 
your  decision,  it  being  distinctlv  understood  that  such  settlement  is 
made  under  the  provisions  of  the  correspondence  and  contracts 
referred  to  in  our  letter  of  October  14,  1918,  to  the  Chief  of  Ord- 
nance, and  that  any  increase  in  labor  cost  resulting  from  your  deci- 
sion shall  entitle  this  company  to  a  fair  and  just  addition  to  the 
contract  prices  therefor." 

12.  On  October  21,  1918,  Maj.  B.  H.  Gitchell  was  appointed  by 
order  of  the  Secretary  of  War  sole  arbitrator  to  settle  the  labor 
disputes  at  the  claimant's  plant.    The  said  order  read  as  follows : 

"  I  hereby  appoint  Maj.  B.  H.  Gitchell,  TJ.  S.  A.,  as  sole  arbitrator 
to  settle  the  labor  disputes  which  now  exist  at  plant  of  the  Colt's 
Patent  Fire  Arms  Manufacturing  Company,  Hartford,  Conn^  and 
i\ny  other  companies  located  in  Hartford  and  vicinity  which  have 
been  or  may  be  referred  to  this  office  for  adjustment.'* 
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18.  Thereupon  Maj.  Gitchell,  after  investigation  of  conditions  at 
the  claimant's  plant,  issued  an  award  under  date  of  October  23, 1918. 
This  award  included  increases  in  the  wage  scale  in  force  at  the 
claimant's  plant. 

14.  Clause  7  of  tihe  award  read  as  follows : 

"7.  Corn^nsation. — Pursuant  to  the  provisions  in  the  contract 
with  the  War  Department,  it  is  hereby  directed,  as  part  of  this 
award,  that  reimbursement  be  made  to  the  Colt's  Patent  Firearms 
Mfg.  Company  for  all  increases  in  labor  costs  due  to  the  adoption 
of  the  forty-eight  hour  week  and  to  the  increase  in  the  hourly  rates 
for  day  workers.  In  computing  such  increased  labor  costs  proper 
allowance  should  be  made  for  the  saving  due  to  elimination  of  the 
bonus^" 

16.  On  October  31,  1918,  the  claimant  was  authorized  to  put  the 
award  into  effect  by  letter,  as  follows : 

"You  are  hereby  authorized  to  put  into  effect  in  your  plant  at 
Meriden,  Connecticut,  the  award  of  the  undersigned,  sole  arbitrator 
appointed  bv  the  Secretary  of  War  under  date  of  October  29  to 
settle  the  labor  dispute  existing  in  the  plant  of  your  company  at 
Hartford,  Connecticut." 

16.  The  claimant  thereupon  put  into  effect  the  provisions  of  said 
award,  and  the  present  claim  is  brought  to  cover  the  additional 
expense  to  which  the  claimant  was  put  by  reason  of  the  payment  of 
increased  wages  under  the  said  award. 

17.  The  contracts  which  were  in  course  of  performance  at  the  time 
when  the  award  took  effect  were  as  follows:  CMG  3;  CMQ  174; 
P4813-1368Sa  and  2  supplements;  Pl3095-2177Sa ;  CMQ  6;  P293fr- 
1218Sa;  Pl0740-1932Sa ;  Pl4321-2405Sa ;  Pl4094-2364Sa ;  CMG  181 
14670;  Pl8497-2992Sa;  Pl3264r-2196Sa ;  14671;  P5662-1412Sa ; 
P1483^R143;  Pl5128-257lSa ;  Pl6271-2692Sa ;  Pl6416-271lSa ; 
P8594-1707;  letter  10/19/18— ,45  c.  Colt  automatic  pistols. 

18.  It  appears  that  the  Government  entered  into  two  contracts 
with  a  corporation  known  as  Vickers  Limited,  organized  under  the 
laws  of  Great  Britain,  as  follows:  June  13, 1918,  P9886-1851;  Octo- 
ber 2, 1918,  letter  P472.91/718. 

19.  Under  an  agreement  between  the  claimant  and  the  said  Vickers 
Limited  the  above  two  oi-ders  had  been  assigned  to  the  claimant  and 
were  being  fulfilled  by  it  with  the  knowledge  of  the  officials  of  the 
Ordnance  Department.  An  official  of  the  claimant  also  held  a  power 
of  attorney  to  act  for  the  Vickers  Limited  in  connection  with  the  two 
orders.  The  orders  were  in  course  of  performance  in  October,  1918, 
and  the  compensation  claimed  in  this  case  includes  the  additional 
expense  occasioned  in  connection  with  these  two  orders  by  reason  of 
Maj.  Gitchell's  award.  Neither  of  the  two  contracts  with  Vickers 
Limited  contained  labor-dispute  clauses. 
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20.  Certain  of  the  claimant's  contracts  in  connection  with  which 
the  present  claim  is  made  contained  so-called  labor-dispute  clauses 
in  one  of  the  following  forms,  which,  for  the  sake  of  convenience, 
we  have  numbered  Forms  I  to  V : 

FORM    I   CONTAINED   IN   CMG    3. 

"Article  III — Section  3.  If,  as  a  result  of  the  settlement  of  labor 
disputes  by  the  Secretary  of  War,  or  as  a  result  of  any  present  or 
future  Executive  order  of  the  President  of  the  United  otates,  the 
contractor  is  required  to  pay  labor  costs  higher  than  those  theretofore 
prevailing  in  the  performance  of  this  contract,  a  fair  addition  to  the 
purchase  price  of  the  articles  shall  be  made  therefor ;  but  if  such 
settlement  or  such  Executive  order  reduces  the  labor  costs  of  the  con- 
tractor, a  fair  deduction  shall  be  made  from  the  purchase  price,  all 
as  may  be  determined  by  the  contracting  officer.  No  claim  for  addi- 
tion or  deduction  on  account  of  increased  costs  due  to  such  settle- 
ment or  such  Executive  order  shall  be  allowed  unless  the  same  has 
been  ordered  in  writing  and  actually  put  into  effect." 

"Article  XIII.  In  the  event  that  labor  disputes  shall  arise  directly 
affecting  the  performance  of  this  contract  and  causing  or  likely  to 
cause  delay  in  making  the  deliveries  upon  the  date  or  dates  specified. 
the  contractor  shall  address  a  written  statement  thereof  to  the  Chiei 
of  Ordnance  for  transmission  to  the  Secretary  of  War  with  the 
request  that  such  dispute  be  settled,  and  the  contractor  shall  furnish 
such  information  and  access  to  information  within  his  control  as 
the  Secretary  of  War  shall  require;  and  it  is  stipulated  and  agreed 
that  the  Secretary  of  War  may  thereupon  settle  or  cause  to  be  settled 
such  dispute,  and  that  the  contractor  shall  accept  and  comply  with 
all  the  terms  of  such  settlement." 

FORM  II  CONTAINED  IN  CMG  6. 

"Article  III — Section  3.  If.  as  a  result  of  the  settlement  of  labor 
disputes  by  the  Secretary  of  War,  or  as  a  result  of  any  present  or 
future  Executive  order  of  the  President  of  the  United  States,  the 
contractor  is  required  to  pay  labor  costs  higher  than  those  theretofore 
prevailing  in  the  performance  of  this  contract,  a  fair  addition  to  the 
purchase  price  of  the  articles  shall  be  made  therefor;  but  if  such 
settlement  or  such  Executive  order  reduces  the  labor  costs  of  the  con- 
tractor, a  fair  deduction  shall  be  made  from  the  purchase  price,  all 
as  may  be  determined  by  the  contracting  officer.  No  claim  tor  addi- 
tion or  deduction  on  account  of  increased  costs  due  to  such  settle- 
ment or  such  Executive  order  shall  be  allowed  unless  the  same  has 
been  ordered  in  writing  and  actually  put  into  effect." 

FORM  III  contained  IN  P13095-2177Sa,  P13264-21966a,  P14094-2364Sa. 

"Article  XXV.  Labor  disputes.— In  the  event  that  labor  disputes 
shall  arise  directly  affecting  the  performance  of  this  contract  and 
causing  or  likely  to  cause  any  delay  in  making  the  deliveries,  the 
Secretary  of  War  may  settle  or  cause  to  be  settled  such  disputes,  and 
the  parties  hereto  agree  to  accede  to  and  comply  with  all  the  terms 
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of  such  settlement.  If  the  contractor  is  thereby  required  to  pay 
labor  costs  higher  than  those  prevailing  in  the  performance  of  this 
contract  immediately  prior  to  such  settlement,  the  Secretary  of  War 
or  his  representative  in  making  such  settlement,  and  as  a  part  thereof, 
may  direct  that  a  fair  and  just  addition  to  the  contract  price  shall 
be  made  therefor,  but  if  such  settlement  reduces  sucK  labor  costs  to 
the  contractor,  the  Secretary  of  War  or  his  representative  may 
direct  that  a  lair  and  just  deduction  be  made  from  the  contract 
price.  No  claim  for  addition  shall  be  made  unless  the  increase  was 
ordered  in  writing  by  the  Secretary  of  War  or  his  duly  authorized 
representative,  and  such  addition  to  the  contract  price  was  directed 
as  part  of  the  settlement.  Every  decision  or  determination  made 
under  this  article  by  Secretary  of  War  or  his  duly  authorized  rep- 
resentative shall  be  nnal  and  bmding  upon  the  parties  hereto.  Com- 
pliance with  the  provisions  of  this  article  shall  be  of  the  essence  of 
this  contract." 

FORM  IV  CONTAINED  IN  P18497-2992Sa,  F14321-2405Sa,  Pl0740-19338a, 
P2936-12l8-Sa,  CMG  181. 

"Article  XXII.  Adjustment  of  labor  disputes. — In  the  event  that 
labor  disputes  shall  arise  directly  affecting  the  performance  of  this 
contract  and  causing  or  likely  to  cause  any  delay  in  making  the 
deliveries,  and  the  Secretary  of  War  or  his  representative  shall  have 
requested  the  contractor  to  submit  such  disputes  for  settlement,  the 
contractor  shall  have  the  right  to  submit  such  disputes  to  the  Secre- 
tary of  War  for  settlement.  The  Secretary  of  War  may  thereupon 
settle  or  cause  to  be  settled  such  disputes,  and  the  parties  thereto 
agree  to  accede  to  and  to  comply  with  all  the  terms  of  such  settle- 
ment. 

"If  the  contractor  is  thereby  required  to  pay  labor  costs  higher 
than  those  prevailing  in  the  performance  of  this  contract  imme- 
diately prior  to  such  settlement,  the  Secretary  of  War  or  such  rep- 
resentative in  making  such  settlement,  and  as  a  part  thereof,  may 
direct  that  a  fair  and  just  addition  to  the  contract  price  shall  w 
made  therefor :  Provided^  however^  That  the  Secretary  of  War  or  his 
representative  shall  certify  that  the  contractor  has  in  all  respects 
lived  up  to  the  terms  and  conditions  of  the  contract  or  shall  waive  in 
writing  for  this  purpose  only  any  breach  that  may  have  occurred. 

"  If  such  settlement  reduces  such  labor  cost  to  the  contractor,  the 
Secretary  of  War  or  his  representative  may  direct  that  a  fair  and 
just  deduction  be  made  from  the  contract  price. 

"No  claim  for  addition  shall  be  made  unless  the  increase  was 
ordered  in  writing  by  the  Secretary  of  War  or  his  duly  authorized 
representative  and  such  addition  to  the  contract  price  was  directed 
as  part  of  the  settlement. 

"Every  decision  or  determination  m^de  under  this  article  by  the 
Secretary  of  War  or  his  duly  authorized  representative  shall  be  final 
and  binding  upon  the  parties  hereto." 

FORM  V  CONTAINED  IN  CMG  174. 

"  9.  It  is  further  stipulated  and  agreed  that  the  formal  contract 
to  be  entered  into  covering  the  material  ordered  herein  shall  contain 
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the  following  clause,  'If,  as  a  result  of  the  settlement  of  labor  dis- 

Sutes  by  the  Secretary  oi  War  or  as  a  result  of  any  present  or  future 
Ixecutive  order  of  the  President  of  the  United  States,  the  contractor 
is  required  to  pay  labor  costs  higher  than  those  theretofore  prevail- 
ing in  the  performance  of  this  contract,  a  fair  addition  to  the  pur- 
chase price  of  the  articles  shall  be  made  therefor;  but  if  such  set- 
tlement or  such  Executive  order  reduces  the  labor  costs  of  the  con- 
tractor, a  fair  deduction  shall  be  made  from  the  purchase  price,  all 
as  may  be  determined  by  the  contracting  officer.  No  claim  for  addi- 
tion or  deduction  on  account  of  increased  costs  due  to  such  settle- 
ment or  such  Executive  order  shall  be  allowed  unless  the  same  has 
been  ordered  in  writing  and  actually  put  into  eflfect.' " 

21.  Other  contracts  of  the  claimant  contained  no  references  to 
labor  disputes. 

DECISION. 

1.  The  rights  of  the  claimant  in  respect  to  such  of  its  contracts  as 
contained  labor-dispute  clauses  should  be  governed  by  the  language 
of  those  clauses. 

2.  The  general  purpose  of  the  clauses  is  the  same,  although  the 
language  differs  and  there  are  certain  conditions  in  some  clauses 
which  are  absent  from  others. 

3.  The  provision,  however,  that  in  the  event  of  the  happening  of  the 
contingencies  outlined  in  the  various  labor-dispute  clauses  the  claim- 
ant shall  receive  a  fair  addition  to  the  purchase  (or  contract)  price, 
is  common  to  all  of  the  clauses.  In  other  words,  the  relief  to  which 
the  claimant  is  entitled,  if  at  all,  is  the  same  under  each  clause. 

4.  Without  attempting  to  make  a  detailed  finding  of  fact,  we  think 
it  is  sufficient  to  state  that  we  find  that  all  the  contingencies  have 
happened  and  the  provisions  have  been  complied  with  so  as  to  entitle 
the  claimant  to  a  fair  and  just  addition  to  the  prices  set  in  such  of 
its  contracts  as  contained  any  one  of  the  foregoing  labor  dispute 
clauses,  with  the  exception,  however,  that  in  connection  with  the 
contracts  containing  the  clause  which  we  have  designated  "Form 
IV  "  the  claimant  should  be  required  to  obtain  from  the  Secretary 
of  War  or  his  representative  a  certificate  that  it  has  in  all  respects 
lived  up  to  the  terms  and  conditions  of  its  ccmtracts,  or  a  waiver  in 
writing,  for  the  purpose  of  this  relief  only,  of  any  breach  that  may 
have  occurred. 

5.  In  respect  to  contracts  which  contained  no  labor  dispute  clause, 
we  find  that  the  claimant  likewise  is  entitled  to  relief  in  accordance 
with  the  provisions  contained  in  the  letter  from  the  Chief  of  Ord- 
nance, dated  December  10,  1917,  and  claimant's  letter  of  October  17, 
1918.  In  pursuance  of  the  terms  of  these  letters  the  claimant  is  en- 
titled to  compensatory  adjustment  so  far  as  expense  has  been  caused 
to  the  claimant  in  connection  with  its  said  contracts  by  reason  of 
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increases  in  wages  resulting  from  the  settlement  of  labor  disputes  by 
Maj.  Gitchell  hereinbefore  described. 

6.  In  respect  to  the  contract  and  informal  order  entered  into  be- 
tween the  Government  and  Vickers  (Ltd.),  the  claimant  is  likewise 
entitled  to  compensation  in  accordance  with  the  letter  of  the  Chief 
of  Ordnance,  dated  December  10, 1917,  and  claimant's  letter  of  Octo- 
ber 17, 1918,  just  referred  to.  It  is  true  that  the  contracts  in  question 
were  executed  by  the  Government  with  Vickers  and  not  with  the 
claimant.  The  claimant,  however,  in  its  letter  of  October  14, 1918,  in 
which  it  gives  notice  of  a  strike  in  its  plant  and  asks  adjustment  by 
the  Secretary  of  War,  refers  specifically  to  the  two  contracts  in  ques- 
tion. On  October  17, 1918,  the  claimant  wrote  to  Maj.  Gitchell  refer- 
ring to  its  letter  of  October  14, 1918,  agreeing  to  accede  to  any  settle- 
ment which  Maj.  Gitchell  might  make  as  the  representative  of  the 
Secretary  of  War  and  stating  its  understanding  that  such  settlement 
would  be  made  in  accordance  with  the  provisions  of  its  letter  of  Octo- 
ber 14, 1918. 

7.  We  find  from  the  foregoing  and  other  evidence  in  the  case  that 
an  implied  agreement  between  the  Government  and  the  claimant 
arose  to  make  compensatory  adjustment  in  connection  with  the  two 
contracts  then  in  course  of  fulfillment  for  Vickers  (Ltd.),  as  well  as 
in  connection  with  the  contracts  made  directly  between  the  Govern- 
ment and  the  claimant. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  deci- 
sion to  the  Ordnance  Claims  Board  for  appropriate  action  in  connec- 
tion with  such  of  the  claimant's  contracts  as  contained  the  labor  dis- 
pute clauses  above  described. 

2.  The  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  informal  agreement  herein  found,  relat- 
ing to  such  of  the  contracts  of  the  claimant  as  contained  no  labor 
dispute  clauses  and  relating  to  contracts  between  the  Government 
and  Vickers  (Ltd.),  and  certificate  C,  to  the  Ordnance  Claims  Board 
for  action  in  the  manner  provided  in  subdivision  (<?),  section  5,  Sup- 
ply Circular  No.  17,  Purchase,  Storage  and  TraflSc  Division. 

Col.  Delafield  and  Mr.  Hopkins  concurring. 
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June  12, 1920. 
Case  No.  2456. 

In  re  CLAIM  OF  BSEESE  AIRCEAET  CO.  (INC.). 

1.  JURISDICTION— FORKAL  CONTRACT.— Where  a  formal  contract  has  beem 

fully  performed  the  only  function  of  this  Board  is  to  determine  doubts 
and  disputes  in  reference  to  performance  in  order  that  such  determina- 
tion may  he  certified  to  the  Department  of  the  Treasury  for  the  infor- 
mation of  the  Comptroller,  the  Secretary  of  War  hayingr  no  authority  to 
make  settlement. 

2.  CONSOLIDATION  OT  CC^NTRAGTS. — ^Where  upon  a  sufficient  eonsideration  and 

for  mutual  convenience  of  the  parties  a  contract  for  the  manufacture  of 
airplanes  and  a  contract  and  its  supplement  for  the  manufacture  of  spare 
parts  for  such  planes  are  consolidated  such  contracts  will  be  treated  as  one. 

8.  CONTRACT,  CONSTRUCTION  OF— TIME  OF  DELIVERY.— Where  a  contract 
for  airplanes  providing  that  the  Government  will  furnish  the  motors  there- 
for to  be  installed  by  claimant  provides  a  schedule  of  deliveries  for  the 
completed  planes  there  is  an  implied  obligation  on  the  part  of  the  Gov- 
ernment to  deliver  the  motors  to  the  contractor  within  such  time  as  will 
reasonably  enable  the  contractor  to  install  the  motors  so  as  to  meet  the 
schedule  of  deliveries. 

4.  BONXrs. — ^Where  the  contract  referred  to  in  the  above  syllabi  provides  that  if 
the  Government  shall  not  famish  the  motors  within  three  months  that 
the  contractor  shall  be  entitled  to  receive  the  full  fixed  profit,  such  amount 
is  the  limit  of  the  Government's  liability  for  profit  and  claimant  is  not 
entitled  to  recover  item  2  of  its  claim  for  additional  bonus. 

6.  SZECTTTIVE  SALARIES. — Where  a  corporation  is  organized  solely  for  the 
purpose  of  carrying  out  a  manufacturing  contract  with  the  Government 
there  is  an  obligation  on  the  part  of  the  Government,  upon  suspension  of 
the  contract,  to  reimburse  claimant  for  such  part  of  the  salaries  of  its 
executive  officers  for  such  time  and  in  such  amount  as  may  be  reasonably 
necessary  to  wind  up  its  business. 

e.  CLAIM  AND  DECISION.— Claim  for  150,462.86  under  G.  0.  108,  appeal  ftom 
Claims  Board,  Air  Service,  on  disallowance  by  it  of  certain  items  of  the 
claim.    Held,  claimant  entitled  to  an  adjustment  as  stated  in  the  opinion. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS  OP  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  comes  on  appeal  from  the  Claims  Board,  Air  Service. 
It  arises  by  reason  of  the  suspension  of  three  formal  contracts — ^No. 
2365,  between  the  claimant  and  Maj.  A.  C.  Downey,  Signal  Corps, 
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United  States  Army,  dated  December  6,  1917,  for  the  manufacture 
of  800  Breeze  Penguins  complete,  "  excepting  motors,  which  shall  be 
furnished  by  the  Government " ;  No.  2638,  between  the  same  parties, 
dated  January  23,  1918,  for  three  sets  of  spare  parts  for  Penguin 
airplanes,  each  set  to  consist  of  spares  for  100  of  such  planes;  and  a 
supplement,  No.  2538-1,  between  the  claimant  and  Lieut.  F.  D. 
Schnacke  (A.  S.,  Sig.  R.  C),  dated  March  12,  1918,  reducing  the 
number  of  spare  parts  to  one-half  the  amount  specified  in  contract 
No.  2538. 

2.  The  claim  as  originally  presented  is  for  $50,462.86.  Its  allow- 
ance for  $31,863.58  was  subsequently  recommended  by  the  New  York 
district  board  of  claims.  On  the  basis  indicated  by  that  board  it  was 
subsequently  figured  at  $32,653.23,  and  the  contractor  agreed  to  accept 
that  amount  on  condition  that  it  should  be  approved ;  but  the  amount 
having  been  cut  down  by  the  Claims  Board,  Air  Service,  claimant 
now  insists  upon  the  full  amount. 

3.  Prior  to  the  making  of  these  contracts  promoters  of  the  claimant 
corporation  had  a  Penguin  airplane  which  had  been  designed  and 
manufactured  and  was  intended  for  use  in  training  men  for  the 
handling  of  airplanes.  It  was  understood  by  both  parties  to  the  con- 
tracts that  the  claimant  had  no  factory  or  capital,  only  an  option  on  a 
lease  of  a  factory.  Under  the  three  contracts  above  mentioned 
claimant  established  its  factory,  manufactured  in  accordance  with 
the  provisions  of  the  contracts  until  notified  to  suspend  manufacture, 
and  then  proceeded  to  settle  its  accounts  with  the  Government  and 
close  up  its  business.  During  all  its  operations  it  was  engaged  ex- 
clusively in  Government  work,  and  had  only  the  three  contracts  here 
in  question. 

4.  Contract  No.  2366  for  the  300  Penguins  provides  that  the  price 
to  be  paid  the  contractor  shall  be  the  sum  of  the  following  items: 

"(1)  The  actual  cost  of  production  as  in  Article  V  hereof  defined 
and  in  Article  VII  hereof  determined. 

"(2)  The  sum  of  two  hundred  and  forty  dollars  ($240.00)  as 
fixed  profit  on  each  article  delivered  and  accepted. 

"(3)  An  amount  for  saving  effected  determined  according  to  the 
provisions  of  section  (7)  of  Article  VI  hereof,  provided  that  in  case 
of  the  termination  of  this  contract  under  the  provisions  of  Article 
XI,  this  item  shall  be  the  amount  therein  provided  on  all  articles  to 
which  it  shall  apply." 

6.  Section  7  of  Article  VI  provides  that,  as  an  inducement  to  econ- 
omy in  production  and  in  consideration  of  any  saving  to  the  Govern- 
ment which  the  contractor  may  effect  below  the  estimated  cost  of  the 
articles  to  be  manufactured,  there  shall  be  paid  the  contractor  a  sum 
for  saving  effected  by  it  determined  as  therein  set  forth.  The  esti- 
mated cost  of  each  article  is  agreed  to  be  $1,600.    The  agreement  fixes 
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a  method  of  determining  the  actual  cost  and  provides  that  if  the 
actual  cost  so  arrived  at  is  less  than  the  total  estimated  cost,  the  Gov- 
ernment shall  pay  the  contractor  on  account  of  such  saving  25  per 
cent  of  such  difference ;  but  if  the  amount  of  the  average  actual  cost 
so  arrived  at  of  all  the  articles  delivered  and  accepted  shall  exceed 
by  50  per  cent  the  estimated  cost  of  each  article,  then  the  contractor 
shall  pay  to  the  Government  a  like  percentage. 

6.  Contract  No.  2538  for  spares,  as  modified  by  supplemental  con- 
tract No.  2538-1,  provides  that  the  price  to  be  paid  the  contractor 
shall  be  the  sum  of  the  following  items : 

"(1)  The  actual  cost  of  production  as  is  defined  in  Article  V  and 
as  is  determined  in  Article  VII  of  this  contract. 

"  (2)  A  fixed  profit  of  15  per  cent  of  the  estimated  cost  set  forth  in 
the  schedule  hereto  attached,  marked  "  Schedule  B  "  of  each  spare 
part  delivered  and  accepted  hereunder. 

^'(3)  An  amount  for  savings  effected  to  be  determined  according 
to  the  provisions    *    *    *    hereof." 

7.  The  estimated  cost  of  spares  under  the  supplemental  contract  is 
$226,050,  but  apparently  by  subsequent  reduction  or  by  consent  it  was 
thereafter  fixed  at  $219,300. 

8.  The  contract  for  spares  contains  a  provision  with  reference  to 
saving,  which  is  in  part  as  follows : 

"At  the  completion,  or  termination  for  reasons  other  than  the  de- 
fault of  the  contractor,  of  the  contract,  the  total  actual  cost  of  all 
articles  completed  and  accepted,  excluding,  however,  royalties  paid 
by  the  contractor,  depreciation  and  the  cost  of  special  tools  provided 
for  the  purpose  of  this  contract  exclusively,  shall  be  determined ; 
******* 

"  If  the  amount  so  arrived  at  in  accordance  with  the  foregoing  pro- 
visions shall  be  less  than  the  total  estimated  cost  of  all  the  sets  of 
spare  parts,  completed  and  accepted,  the  Government  shall  pay  the 
contractor,  on  account  of  such  saving,  twenty-five  per  cent  of  such 
difference. 

"  If,  on  the  other  hand,  the  amount  of  actual  cost  so  arrived  at  of 
spare  parts  delivered  and  accepted,  shall,  except  on  account  of  causes 
beyond  the  contractor's  control,  exceed  bv  fifty  per  cent  (50  per  cent) 
the  estimated  cost  thereof  as  above  modified,  then  twenty-five  per  cent 
(25  per  cent)  of  any  amount  by  which  such  actual  cost  shall  exceed 
150  per  cent  of  said  estimated  "cost  shall  be  paid  by  the  contractor 
to  the  Government." 

9.  Article  XI  of  the  spares  contract  provides  that  in  the  public  in- 
terest— 

^'  this  contract  may  be  terminated  by  notice  in  writing  to  the  con- 
tractor without  prejudice  to  any  claim  the  Government  may  have 
against  the  contractor,  provided  that  in  case  of  determination  for 
any  cause  other  than  tne  contractor's  default,  thirty  days'  notice,  in 
writing,  shall  be  given,  and  that  after  receipt  of  said  notice  the  con- 
tractor shall  not  order  any  additional  material  except  by  permission 
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previously  obtained  from  the  approval  officer,  but  inspection  and  ac- 
ceptance bjr  the  Government  of  spare  parts  completed  by  the  con- 
tractor during  the  said  period  shall  continue  as  though  such  notice 
had  not  been  ^iven.  The  termination  shall  be  deemed  to  be  effective 
at  the  expiration  of  said  thirty  days'  notice." 

It  further  provides  that  upon  the  termination  for  any  reason  other 
than  the  contractor's  default,  the  Government  shall  pay  the  expendi- 
tures in  connection  with  the  production,  and,  in  addition,  (1)  on  the 
spare  parts,  properly  packed  and  accepted,  the  fixed  profit;  and  (2) 
on  all  material  and  all  spare  parts  not  accepted,  both  finished  and  un- 
finished, 10  per  cent  of  their  cost  in  lieu  of  the  fixed  profit  and  bonus. 

10.  Contract  No.  2538,  as  drawn,  does  not  state  on  its  face  that  it 
is  a  supplemental  contract,  although  it  refers  to  contract  No.  2365, 
and  can  not  be  understood  without  reference  to  the  latter.  The 
parts  for  the  Penguins  and  the  spare  parts  were  manufactured  to- 
gether, and  when  it  became  apparent  that  it  was  unnecessary  and 
undesirable  to  treat  No.  2365  as  one  contract  and  No.  2538  and  its 
supplement.  No.  2538-1,  as  a  separate  one,  Capt.  Schnacke,  the  con- 
tracting officer,  wrote  the  claimant,  under  date  of  June  7,  1918,  as 
follows : 

"  2.  This  will  be  your  authority  for  considering  contracts  2538  and 
2538-1  as  supplementals  to  contract  2365  covering  order  20315.  In 
this  way  it  will  not  be  necessary  for  you  to  keep  separate  costs  for 
the  planes  and  for  the  spares  as  such  a  procedure  would  be  found  to 
be  impracticable." 

To  this  arrangement  the  claimant  assented,  and  the  accounting  was 
had  on  that  basis. 

11.  Claimant  performed  its  part  of  the  contracts  with  such  prompt- 
ness and  efficiency  as  to  entitle  it  both  to  the  stipulated  profit  and  to 
the  bonus  for  saving  expense.  It  contends  that,  but  for  the  delays 
on  the  part  of  the  Government  in  the  delivery  of  motors,  it  would 
have  been  entitled  under  contract  No.  2365  to  $13,451.06  more  than 
was  allowed  it.  Under  this  contract  full  settlement  has  been  made 
except  as  to  this  item  which  has  been  disallowed. 

12.  This  contract  provides  that  the  contractor  shall  make  for  the 
Government "  300  Breese  Penguine  complete,  excepting  motors,  which 
shall  be  furnished  by  the  Government  and  delivered  to  the  plant  of 
the  contractor,  where  they  shall  be  installed  by  the  contractor."  It 
contains  the  further  stipulation : 

"  Time  being  of  the  essence  of  this  contract,  the  contractor  agrees 
to  provide  with  the  utmost  dispatch,"  etc. 

It  contains  this  further  provision : 

"  If,  however,  solely  by  reason  of  the  failure  of  the  Government 
to  furnish  motors  in  accordance  with  article  1  hereof,  the  acceptance 
and  delivery  of  any  unit  should  be  delayed  beyond  ten  days,  the  con- 
tractor shall  be  paid,  upon  final  inspection  and  acceptance  of  such 

Digitized  by  ^OOQ IC 


888 


DECISIOl^rS  BOARD  OF  CONTRACT  ADJUSTMENT. 


without  motor,  the  sum  of  two  hundred  and  twenty-eight  dollars 
($228.00)  and  the  balance  of  the  fixed  profit  provided  in  this  section 
Upon  the  installation  by  him  of  the  motor,  as  provided  in  article  1 
hereof,  provided  if  the  motor  is  not  furnished  by  the  Grovernment 
within  ninetjr  days  from  acceptance  and  delivery  of  the  unit  the  bal- 
ance of  the  nxed  profit  shall  be  paid." 

13.  The  suspension  occurred  on  September  10,  1918.  A  letter  of 
that  date,  referring  to  the  contract  for  spare  parts,  stated  that  "in- 
asmuch as  the  Government  is  not  now  using  the  Penguin  plane,  you 
are  hereby  instructed  to  cancel  all  the  material  under  this  order  that 
has  not  been  delivered  up  to  this  date."  The  letter  further  requested 
a  list  showing  the  amount  of  the  different  it«ms  of  spare  parts  that 
had  been  shipped,  "  in  order  that  the  order  may  be  amended  accord- 
ingly." Mr.  Turner,  the  .Government  accounting  officer,  told  the 
claimant's  officers  that  there  was  no  need  of  going  further  with*thc 
manufacture ;  that  it  would  be  just  a  waste  of  money ;  and  that  there- 
fore the  claimant  should  stop. 

14.  By  the  15th  of  October  all  of  the  300  Penguin's  covered  by  con- 
tract No.  2365  had  been  accepted  and  delivered  and  have  been  paid 
for.  The  claimant,  having  no  other  business  than  that  required  of 
it  under  the  terms  of  the  contracts  for  Penguins  and  spare  parts, 
could  not  at  once  cut  off  its  overhead.  It  maintained  its  office  at 
Farmingdale,  Long  Island,  N.  Y.,  until  about  January  1,  1919,  and 
thereafter  moved  it  to  New  York  City,  and  makes  claim  for  its  ex- 
penses, the  chief  items  of  which  are  the  salaries  of  its  executive 
officers. 

15.  The  claim  as  presented  and  as  allowed  by  the  District  Board  of 
Claims  is  summarized  in  a  letter  from  Col.  Rose,  chairman  of  that 
Board,  as  follows : 


Item  No. 


Name. 


Amomit  claimed. 


Profit  and  bonus  on  spares 

Additional  bonus 

Charges  back 

Executive  salaries 

Plant  protection 

Traveling  expenses 

Garage  bill 

Freight  on  dope 

Rental  of  typewriters  and  adding  machines 


$14, 165. 08 

13.451.06 

7,  834.  20 

13, 483.  30 

635.  27 

596.45 

78.00 

73.00 

146.50 


Amount  reo- 
onunsnded. 


$11,  332.  06 


7,834.20 

11,  764.  55 

635.27 


50,  462.  86 


78.00 

73.00 

146.50 


31,863.58 


To  item  No.  1,  an  addition  of  $789.65  was  subsequently  made,  bring- 
ing it  up  to  $12,121.71  and  the  total  to  $32,663.23. 

16.  The  Claims  Board,  Air  Service,  allowed  items  3, 6,  8,  and  9,  re- 
figured  item  1,  and  disallowed  the  remaining  items.  It  undertook  to 
allow  claimant  its  profit  and  bonus  on  the  spares  completed  at  the 
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time  of  suspension  of  the  contract,  and  10  per  cent  of  the  cost  value 
of  the  remaining  items,  as  the  contract  provides  shall  be  done.  It 
figured  the  actual  cost  of  two-thirds  of  the  spares  contract  by  adding 
to  the  amount  already  expended  thereon  the  estimated  amount  neces- 
sary to  complete  the  contract,  and  taking,  as  the  actual  cost  of  the 
completed  spares,  two-thirds  of  the  amount  so  ascertained. 

17.  Some  evidence  was  submitted  to  the  standing  committee  of  thd 
War  Department  Claims  Board  andi  its  opinion  was  asked  concerning 
the  method  of  determining  the  compensation  to  which  claimant  was 
entitled  for  the  spares  on  hand  September  10, 1918,  when  the  Govern- 
ment requested  suspension  of  the  contract.  The  chairman  of  the  com- 
mittee, in  a  letter  to  a  member  of  the  Claims  Board,  expressed  the 
conclusion  of  the  committee  as  follows : 

"  Under  the  termination  clause  of  the  contract  for  spares  the  con- 
tractor had  the  right  to  continue  the  work  for  thirty  days.  There  is 
evidence  that  the  Government  accepted  the  unassembled  spares  as 
completed  articles  under  the  contract.  It  is  therefore  the  opinion  of 
the  standing  committee  that  the  contractor  be  allowed  his  15  per  cent 
profit,  together  with  the  25  per  cent  bonus  upon  the  cost  of  bringing 
the  spares  to  that  stage  of  completion  which  existed  at  the  time  the 
unassembled  spares  were  accepted  as  completed  by  the  Government.'' 

18.  It  does  not  appear  what  evidence  was  presented  to  the  standing 
committee  of  the  War  Department  Claims  Board,  but  the  evidence 
before  this  Board  proves  that  the  contract  for  spares  was  not  com- 
pleted. The  evidence  shows  that  not  more  than  two-thirds  of  the 
spares  had  been  fully  completed;  that  the  remainder  were  between 
80  and  90  per  cent  completed,  and  that  had  the  claimant  been  given 
the  30  days  specified  in  the  contract,  it  could  have  completed  them  all. 

19.  The  figures  of  the  Claims  Board,  Air  Service,  as  to  the  spares 
contract  are  as  follows: 

Estimated  cost  of  completed  part  being  two-thirds  of  total  bogey 
of  $219,.S00 $146,200.00 

Actual  cost  of  spares  contract  to  date  as  total  actual 
cost  as  claimed $125,184.53 

Plus  additional  allowed  as  cost 854.  77 

126, 039. 30 
Two-thirds  of  $126,039.30 . 84, 026.  20 

Difference    62. 173.80 

One-third  80  per  cent  complete  would  be  80  per  cent  of  $42,013.10—  33,  610.  48 
Profits  under  contract: 

15  per  cent  of  total  bogey  of  two-thirds,  or  $146,200 21, 930. 00 

25  per  cent  difference,  $62,173.80 15,  543. 45 

10  per  cent  uncompleted  one-third  cost  $33,610.48  In  lieu  of 
profits  on  completed 3, 361. 05 

Total  earned 40,  834.  50 

Total  paid  as  shown 42.258.79 

Overpaid  on  spares  contract 1.424.29 
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That  Board  accordingly  made  the  following  award: 

Reimbursement  on  items  charged  back $7,834.27 

Additional  cost: 

Plant  protection 635. 27 

Freight  on  dope 73.00 

Rental  on  typewriters 146. 50 

8,689.04 

Less  overpaid  profits 1,424.29 

Net  to  be  awarded 7,264.75 

DECISION. 

1.  The  first  question  is  one  of  jurisdiction.  If  the  claimant's  con- 
tracts have  been  fully  performed,  the  only  function  of  this  Board 
is  to  determine  the  doubts  or  disputes  with  reference  to  the  perform- 
ance, in  order  that  such  determination  may  be  certified  to  the  De- 
partment of  the  Treasury  for  the  information  of  the  comptroller. 
The  Secretary  of  War  would  have,  in  that  event,  no  authority  to  make 
settlement. 

2.  If,  on  the  other  hand,  the  claimant's  contracts  have  not  been  per- 
formed and  are  still  pending,  it  is  the  duty  of  this  Board  to  determine 
any  doubts  or  disputes  with  reference  to  a  settlement  contract  in 
accordance  with  the  established  practice  of  the  War  Department. 

3.  In  determining  the  question  of  jurisdiction,  it  must  first  be  ascer- 
tained whether  the  three  written  contracts  between  the  CTOvemment 
and  the  claimant  constitute  one  or  two  agreements.  When  the  con- 
tract for  spares  (No.  2538)  was  entered  into,  it  was  in  form  and  sub- 
stance a  separate  and  independent  agreement.  The  supplemental 
contract,  No.  2538-1,  was  and  is  merely  a  modification  of  the  contract 
for  spares.  Thus,  there  were,  at  the  outset,  two  separate  agreements, 
the  agreement  for  Penguins  evidenced  by  No.  2365  and  the  agreement 
for  spares  evidenced  by  Nos.  2538  and  2538-1.  These  two  agreements 
must  be  treated  as  distinct  and  separate,  unless,  by  subsequent  agree- 
ment, upon  a  valuable  consideration  to  the  Government,  they  have 
become  so  merged  as  to  constitute  one  contract. 

4.  It  appears  that  in  the  interest  of  both  parties  it  became  desirable, 
during  the  performance  of  the  agreements,  to  treat  them  as  one, 
regarding  the  agreement  for  spares  as  supplemental  to  the  contract 
for  Penguins.  This  was  suggested  in  connection  with  the  account- 
ing, and  the  vouchers  were  made  thereafter  under  both  agreements, 
referring  to  all  three  contracts  by  their  numbers.  This,  however,  is 
not,  of  itself,  sufficient  to  indicate  that  the  contracts  became,  in  legal 
effect,  one  agreement.  The  mere  making  of  payments  on  two  con- 
tracts by  one  voucher  would  not  constitute  them  one  contract. 

5.  Whether  the  contracts  were  or  were  not  merged  depends  upon 
whether  the  substantial  rights  of  the  parties  were  changed  by  tJic 
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agreement  that  the  contracts  should  be  treated  as  one.  A  saving  was 
effected  in  this  manner  by  eliminating  the  necessity  for  the  alloca- 
tion of  materialj  part  to  one  contract  and  part  to  the  other ;  and  in 
the  manufacture  no  account  was  kept  as  between  the  two.  It  became 
impossible  to  show  in  an  accounting  under  either  one  of  the  con- 
tracts what  material  had  been  used  in  connection  therewith.  In  this 
respect  and  in  others  either  the  Government  or  the  claimant  might 
have  obtained  a  material  advantage  in  having  the  two  contracts 
treated  as  one  rather  than  as  two.  This  fact  constituted  a  sufficient 
considertion  for  the  agreement  that  the  two  contracts  should  be 
treated  as  one,  and  thereafter  had  there  been  a  rescission  from  de- 
fault under  either  contract,  both  would  have  been  thereby  rescinded. 
So  where  one  was  suspended  the  suspension  applied  to  both.  The 
two  had  become  merged  by  express  agreement  and  are  now  one  con- 
tract. 

6.  The  direction  "to  cancel  all  the  material,"  together  with  the 
Government  accounting  officer's  direction  to  stop  manufacture,  was 
manifestly  not  given  under  the  termination  clause  in  the  contract. 
Had  the  Government  availed  itself  of  the  termination  clause  in  the 
contract,  the  contractor  would  have  been  entitled  to  continue  manu- 
facture for  30  days.  The  evidence  shows  it  would  have  fully  com- 
pleted its  contract  within  that  time. 

7.  Instead  of  so  doing,  the  Government  requested  that  a  saving 
be  made  by  a  stoppage  of  production,  and  to  this  the  claimant  as- 
sented. It  disposed  of  the  finished  planes  and  of  the  spare  parts,  fin- 
ished and  unfinished,  as  the  Government  directed  from  time  to  time, 
thus  keeping  its  contract  suspended  and  subject  to  adjustment. 

8.  The  question  remaining  to  be  determined  is,  What  settlement 
should  be  made  under  the  practice  of  the  War  Department?  The 
claimant  asserts  that  the  spares  were  practically  completed,  and, 
apparently  upon  this  theory,  the  standing  committee  of  the  War 
Department  Claims  Board  has  expressed  the  opinion  that  they  should 
be  so  treated.  The  evidence  before  this  Board  does  not  support  such 
a  conclusion.  Certain  of  the  spare  parts,  such  as  wings,  had  much 
work  remaining  to  be  done.  Other  portions,  such  as  wheels  and  tires, 
on  which  the  claimant  had  done  no  work  except  to  purchase  them 
already  manufactured  and  cause  them  to  be  inspected  and  approved 
by  the  Government,  remained  in  claimant's  possession  completed  as 
component  parts  of  spares,  but  needing  to  be  assembled  before  they 
became  complete  spares.  It  is  the  practice  under  the  supply  cir- 
culars, when  a  contract  is  suspended  before  completion,  to  make  a 
settlement  by  the  payment  of  all  costs  and  expenses  with  compensa- 
tion for  manufacturer's  services,  but  without  including  the  item  of 
profit  which  is  ordinarily  involved  in  the  contract  price.  What  the 
manufacturer  might  have  accomplished  within  the  time  which  the 
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contract  gives  him  to  complete  his  manufacture  is  regarded  as  a 
limitation  of  the  amount,  but  not  as  a  measure  of  the  amount  he  is 
entitled  to  be  paid.  It  is  assumed  that  the  conclusion  of  the  standing 
committee  of  the  War  Department  Claims  Board  on  this  question  was 
based  upon  evidence  that,  the  contract  for  spares  being  practically 
complete,  the  spares  were  accepted  by  the  Government  officers  as 
complete.  The  evidence  subsequently  presented  to  this  Board  indi- 
cates the  facts  to  be  otherwise.  The  question  as  to  what  settlement 
should  be  made  may  be  answered,  therefore,  by  assuming  the  spares 
contract  incomplete  and  taking  up  the  several  items  of  the  claim 
seriatim : 

9.  Item  1, — ^''Profit  and  bonus  on  spares — ^Contract  No.  2638 — in 
addition  to  allowance  already  made,  $14,166.08."  The  bonus  on  the 
spares,  contract  is  dependent  upon  the  actual  cost  of  manufacture. 
The  actual  cost  can  be  determined  only  after  including  therein  such 
amounts  as  are  allowed  under  items  8  to  9,  inclusive,  of  the  claim. 
This  item,  "  Profit  and  bonus  on  spares,"  will,  therefore,  be  reserved 
until  the  remaining  items  of  the  claim  are  determined. 

10.  Item  2, — Additional  bonus — Contract  No.  2366 — due  to  the 
delay  of  the  Government  in  delivering  motors,  $13,451.06.  It  is 
asserted  that  claimant's  production  was  delayed  some  three  months 
by  the  Government's  failure  to  deliver  motors  on  time  and  by  the 
fact  that  many  of  the  motors  when  delivered  required  repairs.  The 
contract  contains  no  express  provision  as  to  the  time  of  the  delivery 
of  the  motors.  It  requires  the  contractor  to  deliver  planes  with 
motors  installed  at  specified  dates.  By  implication,  therefore,  it 
requires  the  Government  to  deliver  the  motors  to  the  contractor 
early  enough  to  enable  it  to  install  them  in  time  to  meet  its  required 
deliveries  of  finished  planes.  In  the  absence  of  any  express  provi- 
sion fixing  damages  for  delays  in  delivering  motors  the  claimant 
would  be  entitled  to  its  actual  damages  directly  caused  it  thereby. 

11.  The  contract  contains,  however,  an  express  provision  that  if, 
solely  by  reason  of  the  failure  of  the  Government  to  furnish  motors 
in  time,  the  acceptance  of  any  plane  is  delayed  beyond  10  days,  the 
contractor  shall  be  paid  $228  of  the  $240  specified  as  its  fixed  profit, 
and  shall  be  paid  when  it  installs  the  motor  the  remaining  $12.  If 
the  Government's  delay  in  delivering  the  motor  shall  exceed  90 
days,  the  remaining  $12  of  the  fixed  profit  shall  then  be  paid  to  the 
contractor.  This  provision  for  the  protection  of  the  contractor  in 
the  event  of  the  Government's  delay  having  been  set  forth  expressly 
in  the  formal  contract,  there  can  be  no  implication  that  the  con- 
tractor is  entitled  to  anything  further  on  this  account.  The  item 
for  the  additional  bonus,  $13,451.06,  was,  therefore,  properly  dis- 
allowed by  the  New  York  district  board  of  claims. 
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12.  Item  5.— Charges  back,  $7,834.20.  Both  the  New  York  dis- 
trict board  of  claims  and  the  Claims  Board,  Air  Service,  allowed 
these  items  as  proper  expenditures  made  in  good  faith  and  approved 
at  the  time  by  the  approval  officer  at  the  claimant's  plant.  The  item 
seems  to  be  a  proper  allowance  as  a  part  of  the  actual  cost  of  produc- 
tion, and  should  be  included  in  the  amount  found  due  the  claimant. 

13.  Itmn  4. — "Executive  salaries  after  October  15,  1918,. 
$13,483.80."  This  claim  comprises  the  salary  of  the  president  at 
the  rate  of  $1,250  a  month ;  of  the  vice  president,  production  mana- 
ger, and  treasurer  at  the  rate  of  $833.33  per  month ;  and  of  the  sec- 
retary at  the  rate  of  $25  per  week  for  a  period  of  five  and  a  half 
months  from  October  15,  1918,  to  April  1,  1919,  and  the  salary  of 
the  general  manager  at  $625  per  month  from  October  15,  1918,  to 
December  24,  1918.  These  salaries  at  these  rates  had  been  approved 
and  paid  by  the  Government  as  part  of  the  overhead  during  the 
performance  of  the  contract.  The  district  board  of  claims  found 
that  the  president  should  receive  but  half  salary  after  January  1, 

1918,  which  cut  the  total  allowance  to  $11,764.55.  The  half  salary 
that  board  refused  to  allow  may  fairly  be  regarded  as  an  expense  of 
collecting  this  claim,  and  as  such  was  properly  disallowed.  It  ap- 
pears from  the  affidavits  of  three  Government  officers  who  had  to 
do  with  the  accounting  that  it  was  necessary  for  the  claimant  to  re- 
tain these  officers  for  the  purpose  of  advising  the  Government  in  the 
preparation  of  accounts.  It  does  not  appear  whether  this  was  due 
to  the  inherent  difficulties  of  the  accounting  under  a  contract  of  this 
character  or  whether  it  was  due  to  the  failure  properly  to  keep  books 
while  production  was  progressing.  It  is  not  improbable  that,  the 
company  being  a  new  organization,  brought  together  in  war  time- 
and  under  great  stress,  the  bookkeeping  difficulties  were  greater  than 
normal. 

If  under  all  the  circumstances  it  appeared  the  delay  in  account- 
ing was  due  to  the  contractor's  fault,  the  allowance  claimed  for 
overhead  should  be  further  cut  down.  The  evidence  does  not  so 
indicate.  The  President  of  the  company,  Mr.  John  Maynard  Har- 
lan, testifies  that  he  was  "  drafted  "  for  this  service  to  the  account- 
ing officers  of  the  Government,  and  that  he  and  others  of  the  claim- 
ant's organization  were  almost  daily  in  conference  with  these  Gov- 
ernment officers.    The  final  voucher  was  not  issued  until  April  11, 

1919.  That  was  subsequently  disapproved  by  the  Air  Service  Claims 
Board,  and  the  contract  is  still  suspended,  awaiting  settlement,  and 
the  claimant  has  no  other  business  on  which  its  overhead  can  be 
applied.  Inasmuch  as  the  evidence  shows  not  only  the  necessity 
for  the  services  of  claimant's  organization,  but  that  these  services 
were  required  by  the  Government  in  connection  with  the  suspen- 
sion of  the  contract,  the  allowance  made  by  the  New  York  district 
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board  of  claims  is  deemed  proper,  and  this  amount  should  be  in- 
cluded in  the  settlement  as  a  part  of  the  expense  of  production. 

16.  Item  6, — ^Plant  protection,  $635.27.  This  plant  protection  ap- 
pears to  have  been  furnished  entirely  for  the  Government's  benefit 
as  a  part  of  the  expense  of  production,  and  as  such  should  be  allowed. 

17.  Item  6, — Traveling  expenses,  $596.45.  These  expenses  were  in- 
curred by  one  or  more  of  claimant's  organization  in  trips  to  aviation 
fields  for  the  purpose  of  instructing  men  in  the  use  of  Penguins.  They 
do  not  relate  to  production  under  this  contract.  Whether  they  may 
be  allowable  under  some  other  kind  of  claim  this  Board  does  not 
determine.  It  is  clear  that  the  item  should  not  be  allowed  under  the 
•claim  in  question. 

18.  Item  7. — Garage  bill,  $78.  The  evidence  shows  that  this  is  an 
fl'ggregate  of  certain  items  for  gasoline  other  than  that  purchased 
when  claimant's  trucks  were  away  from  the  plant  and  ran  short, 
4ind  that  sound  economy  required  the  purchase  to  be  made  as  a  part 
of  the  expense  of  production  under  the  contract.  The  item  should 
accordingly  be  allowed. 

19.  Item  8. — Freight  on  dope,  $73.  It  appears  that  dope  for  the 
wings  had  been  ordered  before  suspension  of  the  contract  and  that 
the  freight  on  shipment  and  reshipment  was  expended  by  the  claim- 
ant in  pursuance  of  the  order  "to  cancel  all  the  material."  This 
-should  be  allowed. 

20.  Item  9. — Rental  of  typewriters  and  adding  machines,  $146.50. 
This  also  was  an  expense  of  production.  The  evidence  shows  that 
the  rental  was  less  than  would  have  been  the  depreciation  on  the 
machines  had  they  been  purchased  outright.    This  should  be  allowed. 

21.  Reverting  to  item  1,  "  Profit  and  bonus  on  spares,"  it  will  be 
noted  that  the  bonus  was  figured  by  the  Air  Service  Claims  Board 
after  allowing  items  7,  8,  and  9  of  the  claim,  and  that  this  Board  has 
directed  the  allowance  of  the  further  items  4  and  7,  aggregating 
$11,842.55.  These  items,  which  were  allowed  as  costs  of  production, 
when  added  to  the  cost  of  production  as  figured  by  the  Air  Service 
Claims  Board,  will  reduce  by  a  like  amount  the  saving  in  manufac- 
ture effected  by  the  claimant.  On  this  saving  25  per  cent  was  allowed 
the  claimant  by  the  Air  Service  Claims  Board,  and  this  25  per  cent 
being  figured  on  an  amount  which  is  $11,842.55  less  than  the  original, 
will  be  reduced  by  one-fourth  of  that  amount,  namely,  $2,810.64. 
Assuming  the  correctness  of  the  determination  of  the  claim  by  the 
Air  Service  Claims  Board  at  $6,167.42,  the  result  of  the  decision  by 
this  Board  will  be  to  credit  the  claimant  with  $11,842.55  and  charge  it 
with  $2,810.64.  The  difference  between  these  two  amounts,  $9,031.90, 
added  to  the  claim  as  allowed  by  the  Air  Service  Claims  Board,  will 
make  the  total  $15,199.33. 
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22.  There  seems  to  be  a  doubt  as  to  whether  the  item  which  forms 
iihe  basis  of  the  computation  of  the  Air  Service  Claims  Board,  $126,- 
184.53,  is  "  actual  cost  expended  on  spares  (part  of  which  were  only 
80  per  cent  complete),"  or  whether  it  is  "  actual  cost  of  spares  (part 
of  which  were  only  80  per  cent  complete),  computed  on  the  basis  of 
100  per  cent  completion  at  the  unit  prices  established  and  shown  by 
the  Government  accountant  in  schedule  1  of  public  voucher  No.  106." 
Whether  this  amount  is  the  amount  actually  expended  in  the  manu- 
facture of  spares  or  whether  it  includes  the  amount  which  it  would 
have  been  necessary  to  expend  to  complete  the  manufacture  of  spares 
4;his  Board  can  not  safely  undertake  to  determine  from  the  record; 
but  the  question  can  be  easily  determined  by  the  Claims  Board,  Air 
Service,  and  if  an  error  has  been  made  in  computation  it  can  be 
Tectified  by  that  board. 

DisposrriON. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  deci- 
sion to  the  Claims  Board,  Air  Service,  for  appropriate  action. 
Col.  Delafield  and  Mr.  Price  concurring. 
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June  12,  1920. 
Case  No.  2216. 

Rehearing  in  re  CLAIK  OF  AKERICAH  CAN  CO. 

1.  ORAL  AOREEMENT--WHEN  NOT  KEROED  IN  WRITTEN  CONTRACT.— 
Where  there  is  an  oral  agreement  between  a  mannfactarer  and  the  Gov- 
ernment that  claimant  will  he  awarded  a  contract  for  the  mannfactnre  of 
a  certain  nnmher  of  articles,  and  It  is  understood  that  special  machinery 
will  he  necessary  in  order  to  mannfactnre  snch  articles  and  the  number 
of  articles  to  he  manufactured  is  fixed  as  an  inducement  for  the  manu- 
facturer to  enter  upon  the  productioQ  of  such  articles,  and  thereafter  a 
formal  contract  is  entered  into  covering  a  portion  only  of  the  articles, 
and  on  account  of  the  armistice  orders  for  the  balance  of  the  number 
agreed  upon  are  not  given,  there  is  no  merger  of  the  oral  agreement  into 
the  written  contract. 

8.  SAKE. — Where  a  claimant,  under  the  circumstances  stated  in  syllabus  1,  has 
completed  the  delivery  of  that  portion  of  the  articles  for  which  it  had 
orders,  and  has  been  paid  therefor,  in  order  for  the  Government  to  deter- 
mine whether  or  not  the  claimant  is  entitled  to  additional  compensation 
an  audit  should  be  made  of  the  amount  theretofore  paid  claimant  and 
claimant  should  be  allowed  only  such  additional  sum,  if  any,  as  will 
amortize  the  fall  in  value  of  the  special  equipment  plus  proportion  of 
claimant's  overhead  as  is  properly  chargeable  to  the  uncompleted  portion 
of  the  articles  agreed  to  be  furnished. 

8.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  in  the  name 
of  the  American  Can  Co.  for  the  H.  W.  Cotton  Co.,  for  |37,306.57  for 
special  facilities  for  the  manufacture  of  firing  locks.  Held,  on  rehearing^ 
an  agreement  within  the  meaning  of  said  act. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

This  case  was  heard  by  the  Board  of  Contract  Adjustment  Decem- 
ber 17, 1919,  and  an  opinion  rendered  on  February  2, 1920,  und  upon 
petition  of  claimant  a  rehearing  was  granted  in  order  to  permit 
claimant  to  present  evidence  of  an  alleged  oral  agreement. 

Thereupon  the  case  came  on  for  rehearing  and  from  the  evidence 
submitted  at  said  rehearing  the  Board  finds  the  following  to  be  the 
facts: 

FINDINGS  OF  FACT. 

1.  The  claim  is  clearly  a  class  B  claim,  arising  under  the  act  of 
March  2, 1919. 

2.  The  Liberty  Ordnance  Plant  at  Bridgeport,  Conn.,  in  the  early 
part  of  1918  was  operating  under  an  order  for  246  5-inch  naval  guns, 
breech  mechanisms,  and  firing  locks  and  spare  parts  th^eof.  This 
plant  having  been  commandeered  by  the  Ordnance  Department, 
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United  States  Army,  the  Chief  of  Ordnance,  on  April  4,  1918,  en- 
tered into  a  contract  with  the  American  Can  Co.,  by  the  terms  of 
which  contract  the  American  Can  Co.  agreed  to  operate  said  plant 
under  the  supervision  and  control  of  the  Chief  of  Ordnance,  and  the 
Ordnance  Department  of  the  Army  undertook  through  the  American 
Can  Co.  to  carry  out  the  contract  with  the  Navy  Department  above 
referred  to. 

3.  During  the  production  it  developed  that  the  execution  of  the 
Navy's  order  might  be  expedited  by  subletting  the  firing  locks,  and 
on  August  5, 1918,  the  following  letter  was  addressed  to  the  operat- 
ing management : 

"  1.  Following  is  an  excerpt  from  bureau  letter  referred  to  above  : 
"  *  It  is  suggested  that  these  locks  can  be  more  expeditiouslv  com- 
pleted if  certain  parts  are  sublet  to  manufacturers  capable  or  doing 
high-grade  work.  Provided  rapid  delivery  of  these  locks  can  be 
obtained  in  this  manner,  this  bureau  is  preparing  to  increase  the  pres- 
ent contract  by  from  500  to  1,000  locks,  d!epenaing  upon  the  rate  of 
output.' 

"  2.  This  refers  to  the  matter  which  the  undersigned  took  up  with 
Mr.  Hugo  a  week  ago  to-day  and  on  which  this  office  has  had  no  reply 
to  date. 

"F.  Farrel,  Jr., 
"  Lieutenant,  V.  S.  N,  R.  F., 
"  Asat.  Naval  Inspector  of  Ordnance.^^ 

And  in  another  letter  from  Lieut.  F.  Farrel,  jr.,  assistant  naval 
inspector  of  ordnance  to  the  operating  management,  the  following 
tstatement  is  made : 

"As  previously  advised  by  the  bureau,  they  will  want  all  told  at 
least  one  thousand  (1,000)  firing  locks  and  spare  parts  in  proportion 
to  the  present  spare-parts  list  which  the  company  now  has  on  order.'' 

4.  After  various  conferences  it  was  determined  that  subcontracts 
for  the  firing  locks  required  should  be  let  to  the  H.  W.  Cotton  Co. 
(Inc.),  and  on  August  29, 1918,  a  conference  was  held  in  Bridgeport, 
Conn.,  at  which  conference  there  was  present  H.  W.  Cotton,  on  behalf 
of  the  H.  W.  Cotton  Co.  (Inc.) ;  Theo.  K.  Hugo,  general  manager 
of  the  American  Can  Co. ;  Lieut.  C.  A.  Anderson,  jr..  Ordnance  De- 
partment, United  States  Army;  Lieut.  F.  Farrel,  jr..  Ordnance  De- 
partment, United  States  Navy ;  and  a  Mr.  Fox,  an  accountant  for  the 
Navy.    In  regard  to  this  conference  Mr.  H.  W.  Cotton  testified : 

♦  *  *  "At  that  time  we  were  awfully  busy  with  other  work, 
particularly  work  for  the  Bethlehem  Steel  Company,  and  we  could 
not  see  our  way  to  take  on  this  work  for  the  firing  locks  with  our 
present  facilities.  It  would  necessitate  purchasing  additional  equip- 
ment; iust  what  amount  could  not  be  determined  at  that  meeting. 
I  was  nnally  urged  to  take  the  work  in  hand  and  requested  to  pur- 
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chase  the  necessary  equipment  to  manufacture  the  locks.  After 
agreeing  to  do  so,  the  question  of  number  was  involved,  but  because 
the  deliveries  were  requested  to  be  made  at  the  rate  of  fifty,  I  think^ 
a  week,  with  an  equivalent  number  of  spare  parts,  which,  to  the 
understanding  of  everyone  there,  made  practically  100  firing  locks 
per  week,  to  take  on  this  volume  of  work  would  mean  pushing  aside 
work  which  we  had  in  process  then,  which  I  was  willing  to  do  if  the 
firing  locks  were  more  urgently  needed  than  the  work  which  we  had 
in  hand,  but  I  stated  that  I  could  not  take  on  a  small  quantity  of  the 
firing  locks,  because  they  would  soon  be  finished  up  at  the  rate  of 
delivery  and  would  leave  the  plant  idle,  and  if  I  would  set  other  work 
aside  I  would  be  unable  to  take  it  up  again,  and  the  result  would  be 
our  plant  would  be  in  idleness. 

"  It  was  then  stated  by  Lieutenant  Farrel  and  Lieutenant  Anderson 
that  the  Government  would  require  from  1,000  to  1,500  firing  locks,. 
and  as  Lieutenant  Farrel  had  placed  an  order  with  other  parties  for 
firing  locks,  he  felt  positive  that  we  would  get  an  order  lor  at  least 
1,000  of  the  firing  locks,  with  an  equivalent  number  of  parts. 

"  I  then  finally  agreed  to  start  work  on  the  firing  locks  if  I  would 
be  assured  of  receiving  an  order  for  1,000  locks.  This  assurance  was 
given  to  me,  and  later  the  contract  which  the  Liberty  Ordnance  had 
then  for  369  was  transferred,  or,  rather,  a  new  contract  made,  be- 
tween the  American  Can  Company  and  ourselves  for  369  locks,  with 
an  added  clause  at  the  bottom  that  they  could  from  time  to  time 
increase  that  order  or  place  additional  orders  for  firing  locks  under 
the  same  terms."    ♦    ♦    * 

5.  At  that  meeting  a  rough  draft  was  prepared  of  the  agreement 
then  made,  and  in  detail  a  proposed  contract  for  369  firing  locks  to 
apply  on  a  Navy  contract  for  246  5-inch  naval  guns,  paragraph  7, 
contained  the  following  language : 

"  Contractor  will  agree  to  start  deliveries  within  40  days  after  the 
signing  of  the  contract  and  will  agree  to  deliver  at  the  rate  of  20  a 
week  ttiree  months  from  date  of  signing  the  contract  and  will  agree 
to  make  deliveries  at  the  rate  of  50  a  week  at  the  end  of  four  months 
after  date  of  signing  of  contract.  H.  W.  Cotton  Company  agrees  to 
the  above  with  the  understanding  that  this  order  be  mcreased  to  at 
least  1,000  firing  locks  and  spare  parts." 

6.  On  the  same  date,  August  29, 1918,  Lieut.  Farrel  transmitted  to 
the  Bureau  of  Ordnance,  Navy  Department,  Washington,  D.  C,  the 
memorandum  of  the  proposed  contract,  and  in  the  letter  of  trans- 
mission the  following  paragraphs  appear : 

"  2.  It  was  agreed  that  the  H.  W.  Cotton  Company  was  the  best 
available  organization  uncovered  to  date  with  whom  to  sublet  the 


_  __  firing  locks,  at  present  on  order  with  the  American  Can  Company 
(Liberty  Ordnance  Plant),  and  the  additional  631  firing  locks  and 
proportionate  spare  parts  by  which  number  the  bureau  wishes  to  in- 
crease its  present  order. 

"7.  It  is  the  understanding  of  the  assistant  naval  inspector  of 
ordnance  that  the  bureau  will  increase  its  present  order  of  369  com- 
plete firing  locks  with  snare  parts  by  631  aaditional  firing  locks  with 
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proportionate  spare  parts  through  order  on  Army  Ordnance  and  in 
turn  the  American  Can  Company  (Liberty  Ordnance  Plant),  with 
the  request  that  all  of  the  firing-lock  work  be  sublet  to  the  H.  W. 
Cotton  Company. 

"  8.  As  it  is  understood  that  this  arrangement  will  be  satisfactory 
to  the  bureau,  the  Army  Ordnance,  the  American  Can  Company,  and 
the  H.  W.  Cotton  Company,  the  assistant  naval  inspector  has,  in  order 
to  expedite  production  of  the  above  firing  locks,  requested  the  Ameri- 
can Can  Company  (Liberty  Ordnance  Plant)  to  deliver  to  the  H.  W. 
Cotton  Company  all  materials  on  hand  at  present  at  the  earliest  possi- 
ble moment,  in  order  to  get  production  started,  and  the  H.  W.  Cotton 
Company  agreed  to  start  on  the  work  immediately  on  receipt  of  these 
materials  and  pending  formal  signing  of  the  contract  between  them 
and  the  American  Can  Company  (Liferty  Ordnance  Plant),  the  pre- 
liminary details  of  which  have  been  mutually  and  satisfactorily 
agreed  upon. 

"  10.  It  is  also  the  understanding  that  the  Navy  Department  will 
furnish  the  H.  W.  Cotton  Company,  through  the  American  Can  Com- 
pany, such  additional  drop  lorgmgs  as  are  necessary  to  complete 
1,000  firinp:  locks  and  spare  parts  and  such  necessary  steel  and  other 
raw  materials  as  are  necessary,  which  the  company  may  find  it  is 
unable  to  purchase  in  the  open  market." 

7.  In  a  report  signed  by  Theo.  E.  Hugo,  general  manager,  the 
American  Can  Co.  (Liberty  Ordnance  Plant),  which  was  trans- 
mitted along  with  the  above-mentioned  letter  of  Lieut.  Farrel,  the 
following  language  is  used : 

"  The  H.  W.  Cotton  Co.  propose  to  undertake  the  manufacture  of 
not  less  than  1,000  firing  locks  complete,  together  with  the  usual  num- 
ber of  spare  parts,  and  on  the  basis  of  this  quantity  propose  to  add  to 
their  existing  equipment  for  this  work  the  loUowing : 

"  12  #2  Brown  &  Sharpe  plain  milling  machines  or  equivalent. 

"  3  #2  Brown  &  Sharpe  vertical  milling  machines  or  equivalent. 

"  4  #2  Pratt  &  Whitney  or  Garvin  Co.  profiling  machines. 

"  3  polishing  stands  and  necessary  equipment,  and  will  ask  for  an 
A-1  priority  certificate  on  the  first  two  items  above,  claiming  that 
they  can  get  immediate  delivery  on  items  3  and  4. 

"  Under  which  condition  they  propose  and  agree  to  begin  manu- 
facturing on  a  toolmaker's  basis  at  once  on  such  parts  as  are  sent 
them  semifinished  and  for  which  there  are  no  tools — this  to  obtain 
immediate  production — and  then  as  quickly  as  possible  to  put  into 
operation  such  tools  as  are  available  and  in  sequence  to  get  into 
strictly  manufacturing  production  basis.  In  the  meantime  they  will 
design,  make,  and  put  into  immediate  sequence  such  tools  as  are  not 
available." 

And  on  the  same  date,  to  wit,  August  29,  1918,  the  following  letter 
was  written  by  Lieut.  Farrel  to  the  American  Can  Co. : 

"  Subject :  Shipment  of  materials  for  firing  locks  to  the  H.  W.  Cot- 
ton Company,  Brookljoi,  N.  Y. 
"1.  Confirming  verbal  conversation,  it  will  be  agreeable  to  this 
office  for  you  to  deliver  to  the  H.  W.  Cotton  Company,  of  Brooklyn, 
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N.  Y.,  at  the  earliest  possible  moment  materials  for  the  Mark  XIV, 
mod.  1  firing  locks,  wnich  they  are  to  complete  on  proposed  subcon- 
tract, without  waiting  for  the  formal  papers  in  connection  with  this 
subcontract  to  come  thru. 

"  2.  Direct  authority  for  this  letter  to  you  has  been  obtained  from 
the  Bureau  of  Ordnance,  Navy  Department,  by  telephone  prior  to 
writing  this  letter. 

"  3.  The  bureau  advises  that  immediately  on  receipt  of  this  office 
report  on  the  conference  to-day,  the  bureau  will  request  the  Army 
to  request  the  American  Can  Company  to  increase  the  order  for 
firing  locks  to  1,000  locks,  with  proportionate  spare  parts,  including 
the  369  locks  and  spare  parts  now  on  order." 

8.  In  accordance  with  the  understanding  reached  at  this  confer- 
-ence,  the  American  Can  Co.  forwarded  at  once  to  the  H.  W.  Cotton 
Co.  (Inc.),  Brooklyn,  N.  Y.,  the  forgings  and  material  which  were  on 
hand  at  the  Bridgeport  plant,  and  the  H.  W.  Cotton  Co.  began  pre- 
paring to  carry  out.  the  agreement,  and  under  date  of  September  24, 
1918,  a  formal  contract  between  the  H.  W.  Cotton  Co.  (Inc.)  and  the 
American  Can  Co.  was  entered  into  for  the  manufacture  and  delivery 
of  369  firing  locks  and  spare  parts  for  5-inch  naval  guns  and  was 
approved  by  the  Chief  of  Ordnance,  United  States  Army,  and  article 
18  of  this  contract  provides  as  follows : 

"  Eighteenth.  The  buyer  ma}"  from  time  to  time  during  the  per- 
formance of  this  contract  place  additional  contracts  with  the  seller 
for  such  quantities  of  firing  locks  and  spare  parts  as  may  be  desired 
by  the  buyer,  and  said  additional  contracts  shall  emboay  the  same 
terms  and  conditions  as  are  embodied  herein,  except  that  deliveries 
thereunder  shall  be  at  the  rate  of  at  least  fifty  (50)  firing  locks  and 
proportionate  number  of  spare  parts  per  week  from  the  completion 
by  seller  of  deliveries  theretofore  contracted  for  by  the  parties 
hereto  hereunder,  and  buyer  agrees  to  execute  and  perform  such  con- 
tracts." 

9.  On  September  7,  1918,  the  Navy  Department,  Bureau  of  Ord- 
nance, addressed  the  following  communication  to  the  Ordnance  De- 
partment, United  States  Army : 

"  Formal  request  has  been  made  as  shown  by  inclosure  (a)  for  the 
modification  of  order  under  requisition  980,  covering  lOO-S-inch 
gun,  to  provide  for  the  furnishing  thereunder  of  681  additional  firing 
locks  complete,  with  spare  parts. 

"  This  matter  has  been  discussed  at  some  length  by  the  bureau  s 
representative  with  the  operating  management  and  the  naval  in- 
spector of  ordnance,  and  it  has  been  tentatively  agreed  that  the  whole 
number  of  firing  locks  required  to  be  furnished  under  requisitions 
Nos.  979  and  980,  as  now  proposed  to  be  modified,  will  be  procured 
under  subcontract  with  the  H.  W.  Cotton  Company  as  the  most  expe- 
ditious method  on  account  of  the  lack  of  adequate  facilities  for  their 
production  directly  in  the  Liberty  Ordnance  Plant. 
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"The  completion  of  this  arrangement,  it  is  understood,  will  be 
satisfactory  to  your  office  and  awaits  only  formal  modification  of 
requisition  980  and  instructions  as  herein  outlined  to  the  operating 
management  (American  Can  Company),  Liberty  Ordnance  Plant. 

"The  Bureau  of  Ordnance  will  appreciate  any  necessary  action 
in  this  connection  being  taken  at  an  early  date,  as  these  firing  locks 
are  a  vital  requirement  and  are  most  urgently  needed  for  issue  to 
the  service." 

10.  On  September  11, 1918,  the  Navy  Department,  Bureau  of  Ord- 
nance, advised  the  naval  inspector  of  ordnance,  Liberty  Ordnance 
Plant: 

"  1.  In  accordance  with  reference  (a)  the  bureau  has  taken  up 
with  the  Ordnance  Department  of  the  Army  the  question  of  sub- 
letting of  all  firing-lock  work  originally  placed  with  the  Libertj 
Ordnance  Company,  and  also  for  increasing  this  work  by  an  addi- 
tional order  for  631  complete  locks  and  spare  parts,  so  that  the 
H.  W.  Cotton  Company  will  manufacture  1,000  complete  Mark  XIV 
mod.  1  firing  locks  and  spare  parts. 

"2.  The  Naval  Gun  Factory  has  been  informed  of  this  arrange- 
ment, and  has  been  requested  to  furnish  all  necessary  forgings,  etc., 
entering  into  these  locks." 

11.  On  September  17,  1918,  the  following  letter  was  written  by 
the  Secretary  of  the  Navy  to  the  Secretary  of  War : 

"Reference  (&)  is  quoted  in  full,  as  follows: 

"'It  is  requested  that  bureau  requisition  No.  979,  placed  with 
Army  Ordnance,  be  modificid  to  provide  for  the  furnishing  of  631 
additional  firing  locks  complete,  with  spare  parts,  at  an  estimated 
cost  of  $330.00  each,  under  the  same  appropriation  as  appears  on 
the  requisition. 

"'It  is  requested  that  this  matter  be  given  early  attention,  as 
these  firing  locks  are  very  urgently  needed.  This  matter  has  been 
taken  up  and  tentatively  agreed  upon  .with  Army  Ordnance  in  an 
effort  to  expedite  production  as  soon  as  formal  order  is  placed.' 

"In  accordance  with  reference  (6)  it  is  requested  that  Ordnance 
Bureau  requisition  No.  971  be  so  modified  as  to  include  the  631 
additional  firing  locks  complete  with  spare  parts. 

"Bequest  will  be  made  upon  the  Secretary  of  the  Treasury  to 
transfer  the  additional  amount  of  the  estimated  cost  of  this  order 
to  the  credit  of  the  War  Department,  on  the  books  of  the  Treasury, 
under  the  appropriation  named." 

12.  On  September  23,  1918,  the  following  letter  was  addressed  to 
the  American  Can  Co.  by  P.  F.  Hill,  ensign.  United  States  Naval 
Reserve  Force,  assistant  naval  inspector  of  ordnance : 

"  1.  The  Bureau  of  Ordnance,  Navy  Department,  has  notified  this 
office  that  it  is  its  intention  to  furnish  all  of  the  drop  forgings  and 
other  raw  materials  required  for  the  manufacture  of  the  631  addi- 
tional Mark  XIV,  mod.  1  firing  locks  and  spare  parts  to  be  manu- 
factured by  the  H.  W.  Cotton  Company,  of  Brooklyn,  N.  Y." 
34113— 21— VOL  6 58 
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13.  On  October  16,  1918,  Lieut.  F.  Farrel,  jr..  United  States  Navy, 
wrote  to  the  American  Can  Co. : 

"  1.  The  Bureau  of  Ordnance,  Navy  Department,  Washington, 
D.  C.,  has  advised  this  office  that  the  Navy  Department  made  a 
requisition  on  the  Army  to  increase  the  order  for  firing  locks  by  the 
amoimt  of  (631)  firing  locks,  Mark  XIV,  mod.  1,  and  spare  parts 
therefor. 

"  4.  You  are  requested  to  take  the  matter  up  with  the  officials  of 
Army  Ordnance  in  this  district  to  see  what  can  be  done  to  expedite 
matters  and  it  is  further  requested  that  you  advise  this  office  of  the 
result,  so  the  Bureau  of  Ordnance  can  be  advised  in  turn." 

14.  On  October  31, 1918,  R.  A.  Bruce,  lieutenant  colonel,  Ordnance 
Department,  United  States  Army,  Ammunition  Section,  wrote  the 
American  Can  Co. : 

"  1.  This  office  is  in  receipt  of  memorandum  from  the  Bureau  of 
Ordnance,  Navy  Department,  as  follows : 

"2.  'The  bureau  desires  that  the  operating  management  of  the 
Liberty  Ordnance  Plant  be  directed  to  bend  its  efforts  toward  the 
early  completion  of  such  gun  constructions  as  are  in  process,  even 
though  this  procedure  may  interfere  with  the  placing  in  process  of 
additional  gun  and  breech  mechanism  i)arts. 

'' '  It  is  further  desired  that  no  additional  purchases  of  equipment 
or  other  material  be  made  for  the  present  excepting  for  such  items 
as  are  essential  to  the  completion  of  gun  constructions  which  are  well 
advanced  at  this  time.' 

"  3.  It  is  desired  that  operations  at  the  Liberty  Ordnance  Plant 
comply  in  all  respects  with  the  wishes  of  the  Bureau  of  Ordnance, 
Navy  ^Department,  and  you  are  requested  to  issue  instructions  to  this 
effect." 

15.  On  November  2, 1918,  the  Artillery  Division,  Office  of  the  Chief 
of  Ordnance,  advised  its  representative,  Maj.  B.  A.  Franklin,  Bridge- 
port district  production  office,  that  they  had  been  unable  to  discover 
any  information  about  the  order  for  the  extra  631  parts  referred  to 
in  the  above  correspondence  and  that  the  same  was  apparently  lost 
and  that  they  had  requested  the  Naval  Bureau  of  Ordnance  to  send 
duplicate  of  same. 

16.  On  November  19,  1918,  Lieut.  C.  A.  Anderson,  jr.,  production 
officer,  Liberty  Ordnance  Plant,  Bridgeport,  Conn.,  wrote  Mr.  Thea. 
R.  Hugo,  general  manager,  American  Can  Co. : 

"1.  It  is  the  request  of  the  Navv  Bureau  of  Ordnance  through  this 
office  that  you  instruct  the  H.  W.  Cotton  Company  inxmediatelv  to 
cancel  all  their  outstanding  orders  for  machine-tool  equipment  wnicb 
is  to  be  used  in  the  making  of  the  firing  locks  on  their  order  from  you. 

"  2.  It  is  further  requested  that  you  advise  them  that  at  the  pres- 
ent time  they  will  not  receive  an  order  for  631  additional  locks  and 
for  them  to  proceed  in  the  manufacture  of  369  only.  There  is  a  pos- 
sibility that  the  Navy  Bureau  of  Ordnance  may  increase  the  order  to 
500,  but  they  are  not  to  act  on  this  assumption. 
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"  3.  This  office  requests  that  it  be  advised  by  the  Cotton  Company 
through  you  how  many  machines  they  have  purchased  for  this,  work, 
the  number  of  these  alreadv  received,  and  the  number  still  due,  to- 
gether with  a  description  of  the  same." 

17.  In  a  letter  of  June  26,  1919,  from  the  Navy  Bureau  of  O^-l- 
nance  to  the  Chief  of  Ordnance,  War  Department,  the  Navy  Bureau 
of  Ordnance  recognized  the  existence  of  an  agreement  for  the  631 
additional  firing  locks,  subparagraph  (&)  reading  as  follows: 

"  (6)  That  in  view  of  the  department's  not  having  placed  the  order 
for  the  additional  locks  originally  agreed  to,  the  department  place 
a  proprietary  requisitions  with  the  H.  S.  Cotton  Company  for  ma- 
chinery ordered  for  this  contract  to  the  value  of  approximately 
$36,267.86  (about  63%  of  the  order),  the  bureau  receivmg  the  ma- 
chinery covered  by  this  amount  at  this  invoice  price.  This  machinery 
has  not  been  used." 

18.  The  H.  W.  Cotton  Co.  was  permitted  to  complete  the  formal 
contract  for  369  firing  locks  and  spare  parts. 

19.  No  formal  contract  was  ever  issued  covering  the  631  firing 
locks  and  spare  parts  and  no  work  was  done  thereunder  except  pos- 
sibly some  small  amount  of  work  in  connection  with  the  handling 
of  certain  material  for  the  said  631  parts  which  was  shipped  from 
the  navy  yard  to  the  Cotton  plant. 

20.  The  claimant  alleges  that  on  the  29th  day  of  August,  1918,  an 
agreement  was  entered  into  between  the  claimant  and  the  Govern- 
ment whereby  the  claimant  was  to  manufacture  and  furnish  to  the 
Government  1,000  firing  locks  and  spare  parts;  that  acting  upon  the 
faith  of  this  agreement  the  claimant  prepared  the  machinery  neces- 
sary for  such  manufacture  and  that  owing  to  the  cessation  of  hostili- 
ties claimant  was  not  able  to  perform  the  work  and  to  amortize  the 
machinery  so  purchased  and  that  the  Government  was  obligated  to 
reimburse  claimant  for  actual  expenditures  made  in  preparing  to 
perform  the  said  agreement. 

21.  When  the  claim  was  first  presented  to  the  Bridgeport  district 
ordnance  claims  board  it  was  the  impression  of  that  board  that  the 
same  was  strictly  a  class  B  claim  and  would  have  to  be  validated, 
but  later  the  said  board  revised  its  opinion  and  decided  that  under  the 
contract  between  the  Government  and  the  American  Can  Co.  that  the 
claim  could  be  treated  as  a  commitment  of  a  subcontractor  and  could 
be  set  up  and  audited  and  paid  under  such  contract,  and  there  was 
paid  to  the  American  Can  Co.  the  sum  of  $44,578.80  on  account  of  the 
instant  claim,  which  amount  was  in  turn  paid  by  the  American  Can 
Co.  to  the  H.  W.  Cotton  Co.  (Inc.),  and  the  Bridgeport  ordnance 
claims  board  requested  the  Board  of  Contract  Adjustment  to  return 
the  papers  in  the  instant  claim  to  them.  This  request  was  denied  by 
the  Board  of  Contract  Adjustment  and  the  following  reason  assigned : 

"  2.  With  reference  to  your  request  for  withdrawal  of  the  claim  of 
the  American  Can  Company  from  consideration  of  this  Board,  it  is 
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not  believed  advisable  for  this  action  to  be  taken  at  the  present  time. 
The  papers  in  connection  with  this  claim  would  not  indicate  that 
there  was  an  express  or  implied  agreement  on  the  part  of  the  Gov- 
ernment's agents,  whereby  this  claimant  was  led  to  believe  that  it 
would  receive  an  order  for  631  firing  locks.  In  view  of  this  fact  it 
would  not  appear  that  there  was  a  contract  for  the  631  firing  locks. 
For  this  reason  and  for  the  additional  reason  that  the  claimant  re- 
ferred to  this  Board  for  a  decision  as  to  whether  or  not  there  was  lia- 
bility upon  the  part  of  the  Government  to  reimburse  this  claimant  for 
expenditures  it  alleges  to  have  made  on  the  strength  of  the  agree- 
ment, it  is  not  believed  that  the  Board  should  return  the  papers  in  the 
claim  without  some  decision  as  to  the  merits  of  same.  The  Board 
will  soon  be  in  a  position  to  make  its  decision,  and  you  will  be  notified 
of  the  final  action  taken  by  this  Board." 

DECISION. 

1.  It  is  not  thought  that  the  Board  of  Contract  Adjustment  is 
called  upon  to  determine  whether  the  Bridgeport  ordnance  claims 
board  erred  in  settling  this  claim  under  the  terms  of  the  contract 
existing  between  the  United  States  Government  and  the  American 
Can  Co. 

2.  It  is  the  opinion  of  this  Board  that  the  sole  question  for  deter- 
mination by  this  Board  is  whether  or  not  an  agreement  such  as  pre- 
scribed by  the  act  of  March  2,  1919,  was  entered  into  between  the 
claimant  and  an  officer  or  agent  acting  under  the  authority,  direction, 
and  instruction  of  the  Secretary  of  War  or  of  the  President. 

3.  The  opinion  of  this  Board  of  February  2, 1920,  denied  relief  on 
the  ground  that  the  formal  contract  dated  September  24,  1918, 
merged  therein  all  previous  negotiations.  This  opinion  was  founded 
upon  insufficient  evidence,  all  of  the  facts  and  the  documentary  evi- 
dence not  being  before  the  Board.  It  is  clear  from  the  evidence  that 
there  was  no  merger;  that  the  formally  executed  contract  of  Septem- 
ber 24,  1918,  did  not  contemplate  nor  attempt  to  cover  the  terms  of 
the  oral  negotiations.  It  was  simply  a  method  of  carrying  out  in 
part  the  terms  of  the  oral  negotiations. 

4.  It  was  clearly  and  distinctly  understood  by  all  parties  and  is 
evidenced  in  unmistakable  terms  by  the  letters  written  on  the  date 
of  the  conference,  August  29, 1918,  that  the  H.  W.  Cotton  Co.  (Inc.), 
through  the  American  Can  Co.,  were  to  receive  orders  for  1,000  firing 
locks  and  spare  parts,  and  that  an  order  would  issue  as  soon  as  con- 
venient for  369  firing  locks  and  spare  parts,  which  was  the  number 
necessary  for  the  264  five-inch  guns  then  in  process,  and  that  in  due 
course  a  formal  order  or  orders  would  issue  to  cover  the  remaining 
631  firing  locks  and  spare  parts,  and  the  contractor  was  instructed 
to  prepare  for  the  manufacture  of  the  entire  1,000  firing  locks  and 
spare  parts. 
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5.  The  letters  quoted  from  in  the  statement  of  facts  are  the  best 
evidence  and  establish  clearly  the  existence  of  an  express  agreement 

It  is  therefore  the  opinion  of  this  Board  that  an  agreement  within 
the  purview  of  the  act  of  March  2,  1919,  was  entered  into  on  August 
29,  1918,  between  the  Government  and  the  American  Can  Co.  for 
the  manufacture  and  delivery  to  the  Government  of  1,000  firing  locks 
and  spare  parts  for  the  use  of  the  United  States  Navy ;  that  a  formal 
contract  providing  for  369  of  said  1,000  firing  locks  and  spare  parts 
was  entered  into  and  has  been  performed ;  that  by  reason  of  the  ces- 
sation of  hostilities  no  formal  order  or  contract  was  issued  whereby 
claimant  could  be  reimbursed  for  expenditures  made  or  obligations 
incurred  in  preparing  to  manufacture  the  said  additional  631  firing 
locks  and  spare  parts;  and  by  the  terms  of  the  agreement  thus  en- 
tered into  the  United  States  is  obligated  to  amortize  and  reimburse 
the  claimant  for  expenditures  made  in  providing  the  equipment 
eniunerated  and  expressly  stated  to  be  necessary  at  the  time  of  en- 
tering into  the  agreement,  on  August  29, 1918,  to  wit : 

"  12  #2  Brown  &  Sharpe  plain  milling  machines  or  equivalent, 
"  3  #2  Brown  &  Sharpe  vertical  milling  machines  or  equivalent, 
"  4  #2  Pratt  &  Whitney  or  Garvin  Co.  profiling  machines, 
"  3  polishing  stands  and  necessary  equipment, 

and  such  proportion  of  claimant's  overhead  as  may  be  properly 
chargeable  to  the  uncompleted  part  of  the  work  to  be  undertaken. 

7.  That  the  former  decision  of  this  Board,  rendered  on  February 
2, 1920,  be,  and  the  same  is  hereby,  revoked. 

8.  It  being  further  the  opinion  of  this  Board  that  the  claimant 
under  the  terms  of  the  agreement  found  to  exist  is  entitled  to  amorti- 
zation and  reimbursement  solely  upon  the  equipment  specifically 
mentioned  and  such  proportion  of  overhead  as  may  be  properly 
chargeable  thereto;  that  an  audit  should  be  made  of  the  $44,578.80 
paid  claimant,  and  should  such  sum  exceed  the  amount  properly 
chargeable  to  the  Government  under  this  decision,  then  and  in  that 
event  the  excess,  if  any,  so  found  to  exist  be  refunded  to  the  Govern- 
ment. 

9.  That  certificate  C  will  issue. 

DisposrnoN. 

1.  The  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  Ordnance  Department,  for  action  in  the  manner 
provided  in  subdivision  C  section  6,  Supply  Circular  No.  17,  Pur- 
chase, Storage  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Averill  concurring. 
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June  16,  1920. 
Case  No.  2223. 

Jn  re  CLAIK  OF  FOTTK  WHEEL  DRIVE  AUTO  CO. 

1.  LAB0K-DI8PITTES  CLATrSE—STTBCONTR ACT.— Under  a  labor-disputes  clause 

providing  for  an  addition  to  the  contract  price  as  a  part  of  the  settlement 
of  snch  disputes  ''in  the  event  that  labor  disputes  shall  arise  directly 
affecting  the  performance  of  this  contract  and  causing  or  likely  to  cause 
any  delay  in  making  the  deliveries"  the  contractor  may  be  entitled  to 
such  an  addition  to  the  contract  price  even  though  the  disputes  occurred 
in  the  plant  of  a  subcontractor,  where  the  price  of  articles  furnished  by 
the  subcontractor  was  increased  by  reason  of  the  settlement  of  sueh  dis- 
putes by  the  War  Labor  Board  and  where  the  contractor  was  required  to 
pay  such  additional  cost  under  the  provisions  of  its  subcontract.  The  fact 
that  the  required  notice  of  the  occurrence  of  the  disputes  was  given  to 
the  Secretary  of  War  by  the  subcontractor  instead  of  the  contractor  is  im- 
material.     (Citing  Cohen,  Goldman  &  Co.,  Nos.  2169  and  2182.) 

2.  CLAIM  AHD  DECISION.— This  claim  for  $8,196.37  was  filed  under  the  act  of 

Harch  2,  1919,  with  the  Claims  Board,  Director  of  Purchase,  and  by  that 
Board  referred  to  the  Board  of  Contract  Adjustment  as  a  class  B  claim. 
The  claim  is  for  increased  labor  costs  arising  in  the  performance  of  a 
formally  executed  contract  for  motor  trucks.  Held,  claimant  is  entitled 
to  recover. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

FINDINGS  OP  PACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  Statement  of  claim,  Form  A,  was  filed  with  the  Ordnance  Claims 
Board  June  30, 1919,  and  by  that  Board  referred  to  the  Claims  Board, 
Director  of  Purchase.  The  claim  comes  to  this  Board  by  letter  of 
November  6,  1919,  from  the  Claims  Board,  Director  of  Purchase, 
having  been  construed  by  that  Board  as  a  class  B  claim  arising  under 
the  act  of  March  2,  1919.  Such,  however,  is  not  the  case,  as  will 
appear  from  the  findings  of  fact  hereinafter  recited. 

2.  Under  date  of  May  22, 1918,  the  Four  Wheel  Drive  Auto  Co.,  a 
Wisconsin  corporation,  entered  into  a  contract  with  the  United 
States,  through  Lieut.  Col.  Charles  N.  Black,  Ordnance  Department, 
for  22  sets  of  spare  parts  for  four-wheel  drive  3-ton  truck  chassis,  at 
$40,800  per  set,  a  total  of  $897,600.  Said  contract  was  numbered 
War-Ord.  P.  8399-1457  Me. 
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3.  On  or  about  July  10, 1918,  the  said  Four  Wheel  Drive  Auto  Co. 
entered  into  another  contract  with  the  United  States,  through  Capt. 
E.  B.  Cooper,  Ordnance  Department,  United  States  Army,  for — 

(a)  2,270  four-wheel  drive  auto  3-ton  truck  chassis,  including  in- 
stallation of  driver's  seat  tops ; 

(6)  130  four-wheel  drive  auto  3-ton  truck  chassis  with  searchlight 
generators  and  installation  of  driver's  seat  tops,  etc. ; 

(c)  Obsolete  tire  molds; 

(d)  20  sets  spare  parts; 

at  prices  therein  specified,  totaling  $8,994,383.29.    Said  contract  con- 
tained the  following  clause: 

"Art.  XX. — Adjustment  of  labor  disputes. 

"  In  the  event  that  labor  disputes  shall  arise  directly  affecting  the 
performance  of  this  contract  and  causing  or  likely  to  cause  any  delay 
in  making  the  deliveries,  or  the  Secretary  of  War  or  his  representa- 
tive shall  have  requested  the  contractor  to  submit  such  dispute  for 
settlement,  the  contractor  shall  have  the  right  to  submit  such  dis- 
putes to  the  iSecretary  of  War  for  settlement.  The  Secretary  of  War 
may  thereupon  settle  or  cause  to  be  settled  such  disputes,  and  the  par- 
ties hereto  agree  to  accede  to  and  to  comply  with  all  the  terms  of 
such  settlement. 

"  If  the  contractor  is  thereby  required  to  pay  labor  costs  higher 
than  those  prevailing  in  the  performance  of  this  contract  immedi- 
ately prior  to  such  settlement,  the  Secretary  of  War  or  his  repre- 
sentative in  making  such  settlement  and  as  a  part  thereof  may  direct 
that  a  fair  and  just  addition  to  the  contract  price  shall  be  made 
therefor;"    ♦    ♦     ♦ 

"  If  such  settlement  reduces  such  labor  costs  to  the  contractor,  the 
Secretary  of  War  or  his  representative  may  direct  that  a  fair  and 
just  deduction  be  made  from  the  contract  price. 

"No  claim  for  additions  shall  be  maae  unless  the  increase  was 
ordered  in  writing  by  the  Secretary  of  War  or  his  duly  authorized 
representative,  and  such  addition  to  the  contract  price  was  directed 
as  part  of  the  settlement." 

This  contract  was  numbered  War-Ord.-P  9420-1567  Me. 

4.  Under  date  of  July  11,  1918,  the  said  Four  Wheel  Drive  Auto 
Co.  entered  into  another  contract  with  the  United  States,  through 
Lieut.  Col.  William  Williams,  Ordnance  Department,  for — 

800  chassis  standard  four-wheel  drive  model  B,  1917,  3-ton, 
equipped  as  therein  specified,  at  the  price  of  $3,777.56  (subject 
to  revision  as  provided  in  Article  Xa  of  said  contract),  a  total 
of $3. 022, 048. 00 

This  contract  was  numbered  War-Ord.-P  10570-1704  Me. 

5.  For  the  performance  of  the  above  contracts  the  Four  Wheel 
Drive  Auto  Co.  placed  with  Merchant  &  Evans  Co.,  of  Philadelphia, 
Pa.,  orders  for  the  requisite  number  of  Hele-Shaw  clutches  and 
Evans  alignment  joints.    These  were  patented  articles  manufactured 
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only  by  Merchant  &  Evans  Co.  and  were  essential  to  the  perform- 
ance by  Four  Wheel  Drive  Auto  Co.  of  its  contracts.  The  subcon- 
tract contained  the  following  clause : 

"  It  is  expressly  understood  and  agreed  that  the  prices  above  are 
made  on  a  reduced-profit  basis  upon  orders  certified  by  the  purchaser 
to  be  for  the  United  States  Government  and/or  its  allies,  and  it  is 
further  understood  and  agreed  that  in  the  event  that  the  cost  of  our 
labor  shall  advance  or  decrease  during  the  life  of  this  contract,  the 
price  of  any  unshipped  portion  is  to  be  advanced  on  decreased-plus 
overhead  thereon,  plus  10%  profit;  and,  further,  that  purchasers' 
Government  priority  certificates  are  to  be  furnished  to  us,  so  that 
we  in  turn  ma}'^  secure  priority  on  our  supplies." 

6.  In  the  month  of  September,  1918,  a  dispute  arose  between  the 
Merchant  &  Evans  Co.  and  its  workmen,  and  the  latter  struck  or 
threatened  to  strike.  Similar  labor  difficulties  arose  at  the  same  time 
in  other  plants  in  Philadelphia  engaged  upon  work  for  the  Ordnance 
Department.  Under  date  of  (September  11, 1918,  the  following  com- 
munication was  sent  to  the  Secretary  of  War : 

"  September  11,  1918. 
"  The  Hon.  Secretary  op  War  : 

"The  undersigned  request  the  National  War  Labor  Board  to 
assume  jurisdiction  over  the  dispute  between  the  employees  of  the 
companies  now  striking  and  have  agreed  to  abide  hj  its  nndings. 

"  We  request  the  War  Department  to  act  for  us  in  bringing  this 
dispute  to  the  attention  of  the  War  Labor  Board. 

"  Merchant  &  Evans  Co., 
"  James  D.  Evans,  Vice  Pres. 
"  Carlson- Wenstrom  Co., 
"John  L,  Carlson,  President. 
"A.  H.  FoxGtxnCo., 
"  C.  A.  GoDSHALK,  Vice  Pres. 
"  J.  F,  Johnson  &  Co., 
"John  F.  Johnson,  Oivner. 
"  Cruise  &  Slattery, 
"By John  H.  Cruise. 
^'William  G.  Kelton, 
^^  Business  Representative^  Inst.  Asso.  of  Machinists.'^ 

7.  Under  date  of  September  18, 1918,  the  Chief  of  Ordnance  wrote 
the  Secretary  of  War  that  disputes  had  arisen  in  certain  plants  in 
Philadelphia  engaged  in  ordnance  work  between  the  machinists  and 
toolmakers  and  their  employers  over  the  question  of  wages;  that 
in  several  cases  where  strikes  had  actually  occurred  the  return  of 
the  workmen  had  been  secured  by  agreement  to  submit  the  mat- 
ter to  the  War  Labor  Board  and  further  strikes  had  been  prevented 
by  the  same  means ;  that  such  a  serious  condition  threatened  that  it 
was  believed  that  the  War  Labor  Board  should  assume  jurisdiction 
over  the  plants  which  had  signed  the  agreement,  which  included 
those  signing  the  foregoing  communication  and  also  Emerson  En- 
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gineering  Co.,  and  requesting  that  the  Secretary  submit  these  cases 
to  the  War  Labor  Board  for  action  and  decision. 

8.  On  the  same  date  the  Acting  Secretary  of  War,  by  Maj.  B. 
H.  Gitchell,  wrote  to  Messrs.  William  H.  Taft  and  Frank  P.  Walsh, 
joint  chairmen  of  the  National  War  Labor  Board,  requesting  them 
to  take  jurisdiction  over  the  plants  affected. 

9.  The  National  War  Labor  Board  was  originally  appointed  by 
the  Secretary  of  Labor,  and  the  appointment  confirmed  by  the  Presi- 
dent by  proclamation  dated  April  8,  1918.  Its  members  were  nomi- 
nated by  a  war  labor  conference  board  appointed  in  June,  1918,. 
by  the  Secretary  of  Labor  for  the  purpose  pf  devising  for  the  period 
of  the  war  a  method  of  labor  adjustment  which  would  be  accept- 
able to  employers  and  employees.  The  President's  proclamation 
defines  the  powers,  functions,  and  duties  of  the  War  Labor  Board, 
as  follows : 

"  To  settle  by  mediation  and  conciliation  controversies  arising  be- 
tween employers  and  workers  in  fields  of  production  necessary  for 
the  effective  conduct  of  the  war,  or  in  other  nelds  of  national  activity^ 
delays  and  obstructions  in  which  might,  in  the  opinion  of  the  national 
board,  affect  detrimentally  such  production;  to  provide,  by  direct 
appointment  or  otherwise,  for  committees  or  boards  to  sit  in  various 
parts  of  the  country  where  controA^^ersies  arise  and  secure  settle- 
ment by  mediation  and  conciliation ;  and  to  summon  the  parties  to 
controversies  for  hearing  and  action  by  the  national  board  in  the 
event  of  failure  to  secure  settlement  by  mediation  and  conciliation." 

10.  No  request  was  made  by  Four  Wheel  Drive  Auto  Co.  for  the 
intervention  of  the  National  War  Labor  Board  in  connection  with 
the  dispute  in  the  factory  of  Merchant  &  Evans  Co.,  nor  does  it 
appear  that  the  former  was  asked  formally  or  otherwise  to  request 
such  intervention. 

11.  The  National  War  Labor  Board  assumed  jurisdiction  over  the 
dispute  between  the  companies  mentioned,  including  Merchant  & 
Evans  Co.  and  their  employees,  and  made  an  award,  as  a  result  of 
which  Merchant  &  Evans  Co.  was  required  to  pay  and  did  pay  to  its 
employees  the  sum  of  $8,196.37  in  excess  of  what  it  would  have  been 
required  to  pay  for  labor  upon  the  articles  manufactured  by  it  for 
Four  Wheel  Drive  Auto  Co.  under  its  subcontract  with  the  latter  by 
its  scale  in  effect  prior  to  the  award  of  the  National  War  Labor 
Board. 

12.  The  Four  Wheel  Drive  Auto  Co.,  in  compliance  with  the  terms 
and  conditions  of  the  contract  with  Merchant  &  Evans  Co.,  paid  the 
latter  the  sum  of  $8,196.37  as  representing  the  increased  labor  cost 
under  the  award  of  the  National  War  Labor  Board,  and  now  seeks  to 
recover  this  sum  from  the  United  States  under  Article  XX  of  contract 
No.  War  Order  P-9420-1567  Me,  this  being  the  only  one  of  the  three 
contracts  mentioned  which  contains  the  so-called  "  labor  clause."    In 
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this  connection,  it  further  appears  from  a  letter  of  the  Washington 
representative  of  claimant,  dated  May  4, 1920,  that  this  claim  is  based 
on  said  contract  War  Order  P-9420-1567  Me,  the  other  two  contracts 
having  been  entirely  completed. 

13.  It  also  comes  to  the  attention  of  this  Board,  and  the  informa- 
tion is  confirmed  by  the  letter  referred  to  in  Finding  12,  that  a  claim 
is  now  pending  before  the  Claims  Board,  Director  of  Purchase,  for 
settlement  and  adjustment  of  contract  No.  War  Order  P-9420-1667 
Me,  which  contract  was  suspended  before  completion. 

DECISION. 

Clause  XX  of  the  contract  in  question,  upon  which  claim  is  based, 
does  not  stipulate  that  a  labor  dispute,  if  any,  must  necessarily  arise 
within  the  plant  of  the  Four  Wheel  Drive  Auto  Co.  in  order  to  entitle 
claimant  to  be  reimbursed  for  increased  labor  costs,  but  in  this  par- 
ticular is  broader  and  more  liberal  in  that  it  provides : 

^^  In  the  event  that  labor  disputes  shall  arise  directly  affecting  the 
performance  of  this  contract  and  causing  or  likely  to  cause  any  delay 
m  making  the  deliveries    *     *     *,"  etc. 

The  dispute  forming  the  basis  of  this  claim  actually  arose  in  the 
plant  of  a  subcontractor,  but  was  such  a  condition  as  would  most 
assuredly  have  interfered  with  the  performance  of  the  contract  had 
it  not  been  adjusted.  The  articles  purchased  by  claimant  from  sub- 
contractor and  which  it  required  in  the  performance  of  the  contract 
were  patented  articles  and  could  not  be  procured  elsewhere.  The 
only  particular  in  which  it  might  be  argued  that  there  was  any  failure 
of  a  complete  compliance  with  Clause  XX  of  the  contract  is  that  the 
request  for  an  adjustment  of  the  labor  dispute  did  not  originate  with 
claimant,  but  with  a  subcontractor  not  a  party  to  the  main  contract, 
in  view  of  the  fact  that,  as  pointed  out  above,  the  operation  of  tlie 
labor-dispute  clause  was  not  limited  to  the  contractor's  own  plant, 
and  that  time  was  of  the  essence  of  the  contract,  this  fact  is  con- 
sidered immaterial.  Under  the  facts  and  circumstances  as  detailed 
in  the  findings  the  Secretary  of  War  is  invested  with  the  discretion 
to  direct  a  fair  and  just  addition  to  the  contract  price  of  the  articles 
furnished  by  claimant  to  the  Government  under  its  contract,  and  the 
claimant  is  entitled  to  an  award  thereof. 

The  principles  set  forth  in  the  decision  of  this  board  in  the  cases 
of  Cohen,  Goldman  &  Co.,  Nos.  2169  and  2182,  are  applicable  and 
controlling  of  the  instant  case. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Director  of  Purchase,  for  appropriate  action. 
Col.  Delafield  and  Capt.  Morgan  concurring. 


Digitized  by 


Google 


June  17,  1920. 
Case  No.  1461. 

In  re  CLADC  07  HOKOWITZ  A  XOSKOWITZ    (HTC). 

1.  THSVT  07  OOYE&HHENT  XATESIAL8--00N8TKTJCTIVZ  POSSESSION.— 
Where  claimant,  a  oorporatlon,  was  mannfactririiig  olothlng  from  oloth 
furnished  by  the  Government  and  its  oontraot  provided  that  it  should 
be  liable  for  any  loss  of  such  oloth  while  in  its  possession,  and  where 
some  of  the  cloth  was  delivered  to  a  truckman  hired  by  claimant  to  haul 
it  to  its  factory  and  was  sold  by  such  truckman  and  an  employee  of 
claimant  company  to  outside  parties  and  the  proceeds  shared  by  the 
truckman  and  others,  including  the  vice  president  of  claimant  company, 
held,  that  claimant  corporation  had  acquired  constructive  possession  of 
such  goods  and  was  liable  for  the  loss  thereof  by  theft  or  otherwise  un- 
der the  provisions  of  its  contract.  Held,  further,  it  was  also  liable, 
aside  from  the  provisions  of  its  contract,  under  general  principles  of 
law. 

4L  SAKE — EXTENT  07  LIABILITY. — ^TTnder  the  above  cirei|mstanoes  the  Gov- 
ernment is  entitled  to  reimbursement  for  all  Government  goods  which 
agents  of  claimant  corporation  converted  while  they  were  acting  within 
the  scope  of  their  authority.  Claimant's  liability  is  not  limited  to  such 
goods,  as  the  conspirators  were  found  guilty  of  stealing  in  criminal  pro- 
oeedings,  but  applies  to  all  goods  which  claimant's  agents  were  able  to 
obtain  because  of  their  connection  with  the  corporation  or  which  were 
turned  over  to  them  for  the  purpose  of  the  corporation's  oontraots  with 
the  Government. 

8.  SAKE — TOBT — GBIHE. — A  corporation  is  liable  for  the  torts  of  its  agents 
acting  within  the  scope  of  their  authority  and  it  makes  no  dilTerenoe 
that  the  torts  constitute  a  crime,  since  the  old  doctrine  that  felony 
merges  a  tort  is  no  longer  the  law.  It  is  immaterial  that  the  proceeds 
of  the  thefts  went  to  the  conspirators  and  not  to  the  corporation. 

4.  CLAIX  AND  DECISIOK.— Claim  under  the  act  of  Xarch  8,  1919,  for  $26,- 
689.84,  based  upon  a  proxy- signed  contract  for  0.  D.  breeches.  The 
claim  was  referred  to  this  Board  by  the  Claims  Board,  Division  of  Pur- 
chase, for  an  opinion  as  to  certain  questions  pending  completion  of  an 
audit  and  survey.  The  claim  is  remanded  to  the  Claims  Board  for 
further  proceedings  in  accordance  with  the  principles  stated  in  the 
opinion. 

Mr.  Henry  writing  the  opinion  of  the  Board. 

FINDINGS  OP  FACT. 

The  Board  finds  the  following  to  be  the  facts : 
1.  This  case  arises  under  the  act  of  March  2,  1919.    Statement  of 
•claim,  Form  A,  has  been  filed  under  Purchase,  Storage  and  Traffic 
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Division  Supply  Circular  No.  17,  1919,  for  $26,689.24,  by  reason  of 
agreements  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States.  The  claim  was  referred  to  the  Board  of 
Contract  Adjustment  by  the  Claims  Board,  office  of  Director  of 
Purchase. 

2.  The  claimant  is  a  corporation  organized  in  1917  under  the 
laws  of  the  State  of  New  York,  with  a  capital  stock  of  $10,000,  of 
which  $5,000  has  been  paid  in  in  cash.  It  was  organized  by  Hyman 
Horowitz  and  Edward  Moskowitz  for  the  purpose  of  securing  and 
performing  Government  contracts,  and  particularly  the  contract  on 
which  this  claim  is  based.  They  were  financed  for  the  most  part 
by  Samuel  W.  Moskowitz,  brother  of  Edward.  Edward  Moskowitz 
became  president  of  the  corporation,  Horowitz  vice  president,  and 
Samuel  A.  Atlas  treasurer.  Horowitz  received  no  stock,  at  least  no 
more  than  one  share,  but  the  agreement  was  that  he  would  receive 
one-third  of  the  profits  of  this  contract  when  completed.  Horo- 
witz's son  Benjamin  was  employed  by  claimant. 

3.  A  proxy-signed  contract.  No.  9065,  was  entered  into  between 
the  claimant  and  the  Government  on  October  22, 1917,  for  the  manu- 
facture by  the  claimant  of  150,000  olive  drab  woolen  breeches  at 
84  cents  each.  The  material  was  supplied  by  the  United  States. 
Performance  of  the  contract  was  begun  and  many  breeches  had  been 
finished  and  delivered  when,  in  January,  1918,  it  was  discovered  that 
Hyman  and  Benjamin  Horowitz,  acting  in  association  with  a  sponger 
named  Davidson,  who  was  one  of  the  proprietors  of  the  Universal 
Cloth  Shrinking  and  Refining  Works,  and  a  truckman  named  Sher- 
man, had  been  stealing  and  selling  Government  cloth.  Sherman 
confessed  and  turned  State's  evidence.  Davidson  was  indicted  and 
pleaded  guilty.  The  two  Horowitzes  were  indicated  on  six  coimts^ 
tried  and  found  guilty  on  counts  1  and  6,  and  sentenced  to  three 
years  at  the  United  States  Penitentiary  at  Atlanta,  Ga.  Their  con- 
viction has  been  affirmed  on  appeal  to  the  circuit  court  of  appeals 
for  the  second  circuit.  Immediately  after  the  arrest  of  Hyman 
Horowitz  he  resigned  as  vice  president  of  the  claimant  corporation. 

4.  The  two  counts  on  which  the  Horowitzes  were  convicted  charged 
them  with  unlawfully  selling  and  applying  to  their  own  use  10  pieces 
of  woolen  cloth  and  10  bales  of  cotton  drill.  There  were  two  other 
counts,  on  which  the  jury  disagreed  as  to  Benjamin  Horowitz,  in 
spite  of  the  evidence  that  he  shared  in  the  loot,  namely,  the  second 
and  fourth,  involving  10  and  24  pieces  of  woolen  cloth,  respectively. 
The  evidence  in  the  criminal  proceeding  and  also  at  the  hearing  be- 
fore this  Board  showed  that  the  goods  were  stolen  before  actual 
delivery  to  claimant's  factory.  It  appears,  however,  that  the  tnick- 
man  Sherman  was  hired  by  claimant  to  haul  the  goods  on  which  the 
first  count  of  the  indictment  was  based  from  Davidson's  establish- 
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ment,  and  the  goods  on  which  the  sixth  count  is  based  from  a  Gov- 
ernment warehouse.  Sherman  receipted  for  the  woolen  goods  on 
behalf  of  claimant  and  hauled  them  to  his  stables,  where  he  and 
Benjamin  Horowitz  removed  10  pieces  and  took  them  to  the  shop  of 
a  man  named  Weinstein,  who  later  paid  Hyman  Horowitz  $1,600  for 
the  goods,  and  also  certain  other  goods,  the  evidence  as  to  which  was 
ruled  out  by  the  trial  court.  As  to  the  cotton  goods,  it  appears  that 
Benjamin  Horowitz  and  Sherman  were  sent  to  a  Government  ware- 
house by  Hyman  Horowitz  to  obtain  the  goods  and  deliver  them  to 
a  man  named  Teitz ;  that  Sherman  receipted  for  the  goods  on  behalf 
of  claimant;  that  Benjamin  Horowitz  rode  with  the  truck  and  de- 
livered the  10  bales  to  Teitz;  and  that  some  days  later  Teitz  paid 
Hyman  Horowitz  $1,457.26  for  the  10  bales,  comprising  10,400  yards. 

5.  The  evidence  showed  that  a  considerable  quantity  of  cloth  was 
stolen  by  the  conspirators  but  not  from  the  actual  or  constructive  pos- 
session of  claimant  company.  It  also  appears  that  much  of  the  stolen 
cloth  has  been  recovered  by  the  Government  from  the  possession  of 
those  to  whom  the  thieves  had  sold  it.  None  of  the  money  which  was 
paid  for  the  stolen  goods  was  received  by  claimant.  All  of  it  appears 
to  have  been  divided  among  the  conspirators,  including  the  Horo- 
•witzes. 

6.  The  Government  decided  after  the  discovery  of  the  crime  to 
suspend  performance  of  the  claimant's  contract,  to  remove  its  goods 
from  their  factory,  and  to  allow  no  more  breeches  to  be  made  by  the 
claimant.  All  the  piece  goods  and  uncut  materials  were  removed. 
It  was  found,  however,  that  large  amounts  of  cloth  had  been  cut  and 
that  thousands  of  breeches  were  partly  finished.  It  would  have  been 
difficult  and  expensive  for  the  United  States  to  have  taken  away  the 
cloth  that  had  been  cut  and  the  partly  finished  breeches  and  have  the 
balance  of  the  work  done  elsewhere. 

7.  Prior  to  his  arrest  Hyman  Horowitz  was  in  direct  charge  of  the 
work  under  this  contract,  and  it  would  appear  that  Edward  Mosko- 
witz  took  no  part  in  the  criminal  acts  described  above,  although  his 
absence  in  Europe  prevented  his  appearance  at  the  hearing  held  by 
this  Board.  His  brother,  Samuel  W.  Moskowitz,  consented  to  advance 
the  money  needed  to  finish  the  uncompleted  breeches  if  the  Govern- 
ment determined  that  it  was  advisable  that  that  should  be  done.  It 
appears  that  he  is  one  of  the  two  sureties  on  a  bond  in  the  sum  of 
$63,000  for  the  performance  of  the  contract. 

8.  Capt.  Neil  D.  Jackson  had  charge  of  the  matter  for  the  Govern- 
ment, and  after  the  piece  goods  had  been  removed  he  recommended 
that  the  claimant  be  allowed  to  complete  the  unfinished  garments. 
Col.  Nixon,  his  superior,  adopted  his  recommendation,  and  the  claim- 
ant was  directed  to  proceed  to  use  up  the  material  that  had  been  cut 
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and  to  finish  up  its  contract  so  far  as  it  could  do  so  with  the  cloth  then 
in  its  possession. 

9.  The  claimant  proceeded  in  accordance  with  directions  and  com- 
pleted and  delivered  breeches,  for  which  it  claimed  it  should  be  paid 
under  the  contract  $33,063.84.  The  United  States  has  paid  $6,374.60 
and  concedes  that  it  owes  the  balance  except  for  the  following  off- 
sets or  counterclaims : 

Item  1.  Excess  of  Melton  used  over  allowance,  $11,786.84. 

It  appears  to  be  admitted  by  the  Government  representatives  that 
there  were  deliveries  of  breeches  which  should  be  added  to  their  fig- 
ures, and  that  the  amount  of  this  item  is  about  $7,000  too  large  for 
that  reason.  It  is  contended  by  the  claimant  that  the  balance  of  the 
charge  is  wrong;  that  no  change  at  all  should  be  made;  and  that  if 
an  excess  of  material  was  used,  it  should  be  charged  for  as  rags  at  40 
cents  a  yard,  instead  of  as  uncut  cloth  at  $2.75  a  yard. 

Item  2.  Twenty-two  thousand  five  hundred  and  one  and  two- 
eighths  yards  of  cotton  cloth,  at  $0,368  per  yard,  $8,280.40. 

The  Government  is  not  sure  but  that  the  figures  should  be  11,800 
yards,  while  the  claimant  says  the  entire  item  should  be  struck  out. 

Item  3.  Excess  of  the  silesia  used,  2,043i  yards,  at  $0,181  per  yard^ 
$383.23. 

One  of  the  Government  witnesses  stated  that  this  item  was  prob- 
ably a  mistake,  as  the  Government  allowance  of  silesia  was  too  smalL 

Item  4.  Theft  of  cloth  and  drilling,  $10,827.69. 

Total  of  the  four  items,  $31,278.16. 

10.  The  Government  auditors  and  survey  officers  had  not  completed 
their  investigations  in  respect  of  this  claim  at  the  time  of  the  hear- 
ing, and  it  was  stated  that  the  figures  given  in  the  items  of  counter- 
claim were  tentative  only  and  subject  to  revision. 

DECISION. 

1.  The  only  definite  issue  now  before  this  Board  is  as  to  item  4^ 
the  counterclaim  for  the  theft  of  cloth  and  drilling.  As  to  items  1, 
2,  and  3,  no  final  determination  either  favorable  or  unfavorable  to  the 
claimant  has  been  made.  The  testimony  of  the  Government  wit- 
nesses indicates  that  it  is  not  unlikely  after  further  investigation  that 
the  amount  of  the  Government's  counterclaim  will  be  very  greatly 
reduced.  In  so  far  as  claimant  has  been  furnished  material  in  excess 
of  authorized  allowances,  it  should  be  made  to  account  therefor  and 
proper  deductions  should  be  made  from  the  amount  the  Government 
owes  the  claimant. 

2.  As  to  item  4,  all  that  this  Board  can  do  in  the  present  state  of 
the  evidence  is  to  lay  down  the  principles  which  should  be  applied 
by  the  bureau  board. 
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3.  As  to  such  Government  material  as  came  into  the  actual  or  con- 
structive possession  of  claimant,  the  claimant  corporation  is  respon- 
sible therefor.  It  can  not  excuse  itself  by  alleging  that  it  is  not 
responsible  for  the  crimes  of  the  agents.  It  specifically  bound  itself 
in  the  following  terms : 

"  The  contractor  shall  be  held  liable  for  any  loss  of  or  damage  to 
any  of  the  materials  furnished  by  the  Quartermaster  Corps,  from  any 
cause  whatsoever,  while  in  his  possession." 

Such  contract  provision  is  broad  enough  to  obligate  claimant  to 
make  good  the  loss  to  the  Government  even  if  the  goods  were  stolen 
by  strangers  and  without  fault  on  the  claimant's  part. 

4.  We  believe  further  that  even  without  such  a  sweeping  contract 
obligation  that  claimant  would  be  liable.  The  wrongful  taking  of 
cloth  under  the  circumstances  of  this  case  constitutes  both  a  crime 
and  a  tort.  The  old  doctrine  that  a  felony  merges  a  tort  is  no  longer 
the  law. 

5.  As  to  the  goods  which  came  into  the  possession  of  claimant  and 
were  stolen  by  its  own  servants  the  tort  was  one  for  which  the  cor- 
poration was  clearly  responsible.  It  is  unable  to  excuse  itself  by 
showing  that  it  was  not  negligent.  In  the  first  place  it  was  negligent,, 
and  in  the  second  the  act  was  done  within  the  scope  of  the  authority 
of  the  servants  for  which  the  principal  is  responsible  regardless  of 
negligence  in  the  choice  of  servants.  The  theft  in  this  case  was  the 
act  of  the  vice  president  and  manager  of  the  corporation.  The  presi- 
dent had  almost  nothing  to  do  with  the  management.  Hyman  Horo- 
witz himself  was  in  full  control.  There  could  not  be  a  clearer  case 
of  bringing  the  act  home  to  the  corporation.  It  is  immaterial  that, 
the  conspirators  put  the  proceeds  of  their  thefts  into  their  own 
pockets  instead  of  into  the  corporation's  coffers.  Further,  when 
goods  were  delivered  to  the  conspirators  in  the  name  of  the  corpora- 
tion, and  they  signed  for  them  in  such  name,  they  were  acting  within 
the  scope  of  their  authority  as  agents  of  the  corporation,  and  the 
latter  is  responsible  for  their  torts. 

6.  As  to  any  Government  material  stolen  by  the  conspirators, 
which  was  not  actually  or  constructively  delivered  to  the  corporation, 
the  application  of  the  rule  may  be  more  diflScult.  We  have  not  suffi- 
cient facts  before  this  Board  to  make  the  application.  The  principle 
is:  Was  the  agent  acting  within  the  scope  of  his  authority?  When 
Hyman  Horowitz  and  his  coadjutors  stole  the  goods,  were  they  act- 
ing in  the  name  of  the  corporation?  Were  they  able  to  get  possession 
of  the  material  because  of  their  connection  with  the  corporation  and 
was  the  material  turned  over  to  them  for  the  purpose  of  the  Govern- 
ment contract  of  the  corporation  ?  If  so,  the  claimant  is  responsible.. 
If ,  on  the  other  hand,  the  thefts  had  nothing  to  do  with  their  work 
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or  connection  with  the  corporation — if  it  was  done  outside  of  working 
hours,  and  entirely  independent  of  the  contract  or  work  of  their 
principal — the  latter  is  not  liable. 

7.  It  has  been  suggested  by  claimant  that  if  it  is  responsible  at  all 
for  the  thefts  its  responsibility  should  be  limited  to  such  goods  as  the 
court,  in  the  criminal  proceedings,  found  the  criminals  guilty  of. 
That  is  not  the  correct  rule.  It  often  happens  that  only  a  very  few 
of  the  articles  stolen  by  an  accused  are  selected  by  the  prosecuting  at- 
torney for  prosecution.  The  Government  in  this  case  is  entitled  to 
reimbursement  for  all  Government  goods  which  agents  of  claimant 
converted  while  they  were  acting  within  the  scope  of  their  authority. 

DISPOSITION. 

This  opinion  will  be  submitted  to  the  Claims  Board,  Director  of 
Purchase,  for  appropriate  action. 
Col.  Delafield  concurring. 
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June  17,  1920. 
Case  No.  2491. 

In  re  CIAIM  07  THE  WE8TEBH  Df  DTJST&IES  CO. 

1.  SirSPENSIOir   of   COVT&ACT  — COXMITHEVTS  — BEUBTrMSXENT.— The 

XTiUted  States  OoTeriLxiient  is  not  obligated  to  reimbTirse  olaimant  for  loss 
sustained  in  commitments  made  before  the  performance  of  a  oontraot 
unless  it  is  shown,  that  such  comnUtments  were  the  consegnenoe  of,  or 
were  made  in  relianoe  upon,  such  contract. 

2.  ClAOC  AND  DECIBIOir.— This  claim  for  $38,047.96  is  an  appeal  from  the 

Contract  Review  Board  and  is  presented  upon  the  theory  that  the  Oot- 
emment  is  obligated  to  reimburse  olaimant  for  loss  sustained  on  commit- 
ments.   Held,  claimant  not  entitled  to  relief. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Contract  Review  Board 
denying  a  claim  on  a  formal  contract  between  the  claimant  and  the 
Government,  numbered  1863,  dated  October  21, 1918,  for  200,000  gal- 
lons of  ethyl  alcohol  190  degrees  proof  at  62.5  cents  per  gallon  f .  o.  b. 
Agnew,  Calif. 

2.  Under  the  terms  of  the  contract  delivery  of  150,000  gallons  was 
to  be  made  in  January,  1919,  and  the  balance  in  February,  1919. 

3.  The  claimant  was  notified  to  suspend  all  production  on  this 
and  other  contracts,  some  time  about  the  middle  of  December,  1918. 
The  claimant  does  not  allege  that  it  manufactured  any  alcohol  under 
this  contract. 

4.  Ethyl  alcohol  is  a  product  of  molasses.  The  claimant,  in  the 
course  of  its  business,  was  accustomed  to  purchase  molasses  on  long- 
time contracts.  Under  the  terms  of  these  contracts  the  claimant 
was  obligated  to  take  over  periods  of  years  the  entire  product  of  vari- 
ous molasses  producers.  The  earliest  contract,  which  was  in  the  course 
of  performance  at  the  time  the  contract  in  this  case  was  entered  into 
between  the  claimant  and  the  Government,  was  dated  in  1910.  Subse- 
quently to  that  date  the  claimant  entered  from  time  to  time  into  other 
contracts.  All  contracts  for  molasses  were  executed  before  the  con- 
tract between  the  claimant  and  the  Government  was  either  contem- 
plated or  signed.  Under  these  contracts  the  claimant  was  constantly 
receiving  supplies  of  molasses. 
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5.  The  claimant  testified  that  to  produce  200,000  gallons  of  ethyl 
alcohol  190  degrees  proof  required  approximately  2,900  tons  of  mo- 
lasses. The  claimant  received  under  its  contracts  for  molasses  ap- 
proximately 4,600  tons  in  September,  1918;  4,400  tons  in  October, 
1918;  2,300  tons  in  November,  1918;  and  6,000  tons  in  December, 
1918.  During  the  period  prior  to  the  armistice  the  claimant  was  en- 
gaged to  its  full  capacity  in  the  performance  of  private  contracts 
and  in  part  performance  of  a  small  Government  contract  not  now  in 
question.  After  the  armistice  the  claimant  continued  to  produce  alco- 
hol. While  the  stock  of  molasses  on  hand  was  constantly  shifting,  the 
claimant  alleges  that  at  all  times  it  kept  on  hand  in  its  storage  tanks, 
after  entering  into  contract  No.*1863  with  the  Government,  sufficient 
molasses  to  perform  its  Government  contract,  and  it  refrained  from 
applying  this  molasses  to  private  contracts. 

6.  Upon  the  declaration  of  the  armistice  the  demand  for  ethyl 
alcohol  became  very  much  less,  and  eventually  within  a  few  months 
practically  disappeared.  The  price  of  ethyl  alcohol  descended 
rapidly.  The  claimant,  in  order  to  make  as  little  loss  as  possible, 
turned  its  capacities  into  the  production  of  denatured  alcohol.  This 
was  manufactured  from  its  molasses  on  hand,  but  at  a  loss  from  what 
it  would  have  realized  had  it  been  able  to  turn  its  molasses  into  ethyl 
alcohol  and  to  sell  it  at  the  price  fixed  in  the  Government  contract 
and  also  at  a  loss  from  what  the  molasses  had  actually  cost  the 
claimant. 

7.  The  price  of  molasses  also  went  down  in  the  market  after  the 
armistice,  until,  by  December  11,  1918,  according  to  the  claimants 
statement,  there  was  practically  no  market  for  molasses. 

8.  The  present  claim  is  based  on  the  theory  that  the  Government 
should  reimburse  the  claimant  for  the  cost  of  2,900  tons  of  molasses 
which  would  have  been  necessary  for  the  performance  of  the  Govern- 
ment contract,  less  what  the  claimant  has  been  able  to  realize  by  rea- 
sonable efforts  in  manufacturing  denatured  alcohol  and  selling  the 
same. 

9.  The  claimant,  in  connection  with  the  case,  filed  an  affidavit  of 
Mr.  Naryancki  under  date  of  February  25, 1919,  in  which  he  states: 
"  We  did  not  buy  molasses  specifically  for  these  contracts.  We  had 
molasses  on  hand." 

DECISION. 

1.  There  is  no  termination  clause  in  the  claimant's  contract  Set- 
tlement should  be  made  under  the  regulations  established  by  the 
War  Department. 

2.  It  is  well  settled  that  the  Government  does  not  reimburse  the 
claimant  for  raw  materials  except  such  as  have  been  procured  for  the 
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performance  of  the  contract.  The  original  commitments  of  the 
claimant  in  this  case  were  incurred  long  before  the  contract  was 
entered  into.  The  claimant's  counsel  has  argued  that  the  delivery 
and  acceptance  of  molasses  under  contracts  previously  made  amounts 
to  a  purchase  and  sale  on  the  date  of  delivery,  and  that,  therefore, 
molasses  delivered  to  the  claimant  after  the  signing  of  its  contract 
with  the  Government  was  in  effect  a  purchase  by  the  claimant  of  the 
molasses  after  the  making  of  the  contract. 

3.  The  general  purpose  of  Supply  Circular  No.  Ill,  of  1918,  and 
Supply  Circular  No.  19,  of  1919,  and  other  regulations  and  orders 
governing  the  settlement  of  contracts  is  to  make  compensation  to  the 
claimant  for  such  commitments  and  expenses  as  it  has  incurred  in 
reliance  on  Government  contracts.  It  is  clear  in  the  present  case  that 
the  claimant  would  have  been  obliged  to  receive  the  same  amount  of 
molasses  whether  it  had  entered  into  the  present  contract  or  not.  The 
question  is  not  as  to  the  exact  time  when  the  purchase  or  sale  may  be 
said  to  have  taken  place,  whether  before  or  after  the  contract  was 
entered  into,  but  rather  whether  the  claimant  in  reliance  on  a  Gov- 
ernment promise  has  suffered  a  loss  either  by  reason  of  the  pur- 
chase of  materials  or  by  contracting  for  such  purchase. 

4.  The  commitment  was  entered  into  by  the  claimant  long  before 
the  Government  contract,  and  the  purchase,  if  it  may  be  said  theo- 
retically to  have  taken  place  after  the  date  of  the  Government  con- 
tract, was  not  a  consequence  of  or  made  in  reliance  upon  such  con- 
tract, but  the  result  of  the  obligations  of  the  claimant  already  entered 
into. 

DISPOSITION. 

Final  order  will  enter  denying  relief  to  the  claimant. 
Col.  Delafield  and  Mr.  Hopkins  concurring. 
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Case  No.  2066. 

In  re  CLAIM  OF  BXTSSIAN  BEXINOTOIT  RIFLE  GOHTXACT  TBimSES. 

1.  ICACHHTEBY— PBOCTmEXEKT    OEDEB8--OFriOH.— Wliere    it    Is    dovbtfnl 

whether  the  GoTernment  had  an  optlom  which  it  eould  enforoe  lutder  a 
certain  contract,  it  is  unnecessary  to  determine  that  question  under  the 
facts  of  this  case,  since  if  it  had  snch  option  the  issue  of  a  procurement 
order  covering  the  property  affected  by  the  purported  option  constituted 
an  acceptance  thereof,  and  if  the  Government  did  not  have  such  option 
the  procurement  order  and  the  subsequent  conduct  of  the  other  parties  to 
the  contract  in  acquiescing  to  the  terms  of  the  procurement  order  and  in 
consenting  to  an  appraisal  of  the  property  constituted  an  aoeeytanee  of 
the  oiTer  contained  in  the  procurement  order. 

2.  GOIVSTBTJCTION  OF  CONTBACT— CEBTAINTY  OF  TEEMS.— Where  a  contract 

provides  that  the  Government  may  purchase  all  machinery  required  for 
the  manufacture  of  rifles  and  machine  guns,  such  provision  is  not  void 
for  indefiniteness  if  in  the  same  instrument  there  is  a  provision  for  selec- 
tion by  the  Government  of  such  machinery  as  it  desires  at  priees  to  be 
fixed  by  appraisers  to  be  appointed  as  therein  provided,  as  the  rule  of 
id  certum  est  quod  certum  reddere  potest  applies. 
8.  SUPPLEMENTAL  CONTBACT— CONSIDEBATION— BILL  OF  SALE,  EFFECT 
OF. — Where  a  contract,  binding  only  upon  claimant  on  account  of  its  in- 
formality,  is  executed  and  substantially  performed  and  afterwards  a  bill 
of  sale  purporting  to  be  a  formal  contract  is  entered  into,  it  does  not  have 
the  elTect  of  a  formal  contract,  because  it  was  not  in  the  interests  of  tbe 
Government  to  bind  itself  in  a  matter  wherein  the  claimant  was  already 
bound. 

4.  MISTAKE — EBBOBS  IH*  CALCtJLATION.— Where  there  are  apparent  errors  of 

calculation  in  a  void  bill  of  sale  showing  the  result  of  the  work  of  the 
appraisers  of  certain  machinery  purchased  by  the  Government  of  claimant 
and  subsequently  an  instrument  purporting  to  correct  the  bill  of  sale  is 
drawn  up  and  approved,  such  instrument,  if  the  calculations  therein  are 
correct,  constitutes  evidence  of  the  operation  and  carrying  out  of  the 
agreement  between  the  parties  and  it  should  be  used  by  the  Claims  Board 
in  determining  the  rights  of  claimant  to  compensation. 

5.  CLAIM  AND  DECISIOH.—- Claim  for  $95,287.38,  under  the  act  of  March  2. 

1919,  for  balance  due  under  contract  of  sale  for  certain  maohinery. 
Held,  claimant  entitled  to  recover  as  stated  in  the  opinion. 

Mr.  Henry  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACTT. 

1.  This  case  arises  under  the  act  of  March  2,  1919.    Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
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Division  Supply  Circular  No.  17,  1919,  for  $95,227.38,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  Russian  Bemington  Rifle  Contract  Trustees  is  the  correct 
name  of  the  persons  to  whom  had  been  conveyed  prior  to  January  2, 
1918,  the  title  to  machinery,  machines,  and  various  kinds  of  equip- 
ment located  at  the  plant  of  the  Remington  Arms  Union  Metallic 
Cartridge  Co.  in  Bridgeport,  Conn.  They  will  hereafter  be  called 
the  Trustees.  Their  power  and  duties  are  set  forth  in  a  series  of 
agreements  bearing  date  of  January  2, 1918,  a  printed  copy  of  which 
is  in  evidence,  to  one  of  which  the  United  States  is  a  party.  In  one 
of  the  agreements  there  appears  the  following  provisions : 

(7)  "  Prior  to  the  sale  of  any  of  said  machinery  or  inventory  to 
any  other  person,  the  Trustees  shall  offer  the  same  to  the  United 
States  and  the  United  States  shall  have  an  option  to  purchase  the 
same  or  any  part  thereof  if  it  shall  make  know^n  its  desire  to  make 
such  purchase  within  thirty  days  after  it  receives  said  offer.  The 
purchase  price,  if  it  cannot  be  agreed  upon  by  the  Trustees  and  the 
United  States,  shall  be  fixed  by  arbitrators,  one  arbitrator  to  be 
chosen  by  each  party  and  a  third  arbitrator  by  the  two  arbitrators  so 
chosen,  if  said  two  arbitrators  are  unable  to  agree." 

3,  The  United  States  decided  in  February,  1918,  to  avail  itself  of 
its  option  on  such  of  the  Trustees'  machinery  and  equipment  as 
should  be  required  for  the  manufacture  of  Browning  machine  guns, 
Colt  pistols,  and  the  Pederson  Device.  A  Procurement  order  was  sent 
to  the  Trustees  on  or  about  February  20,  1918,  a  copy  of  which  fol- 
lows : 

[War  Department  Procurement  Division  6th  &  B  Sta.  NW.  OfHce  of  the  Chief  of  Ordnance 
Washington,  D.  C.  Procurement  Order  War-Ord-P  2822-1484a.  P.  Work  Order  Form 
of  Contact.    Important.    In  reply  refer  to  Wai^Ord.    File  Symbol  P412.84/1096.] 

The  contract  covering  this  order  will  be  prepared  immediately 
upon  receipt  of  the  Contractor's  acceptance  indorsed  on  the  copy  for- 
warded herewith.    By  formal  contract. 

Firm :  Henry  S.  Kimbell,  Wm.  Wallace,  jr.,  K.  Poliakoif,  Col. 
F,  W.  Abbott,  Trustees  for  the  Russian  Government,  as  indicated  in 
letter. 

Address :  120  Broadway,  New  York,  N.  Y. 

Order  for :  Machine  Tools  and  Machinery. 

Price :  To  be  determined  later. 

Sirs  :  1.  I  am  directed  by  the  Acting  Chief  of  Ordnance  to  hereby 
ffive  you  an  order  for  the  machine  tools  located  at  the  plant  of  the 
Remington  Arms  Union  Metallic  Cartridge  Co.,  Bridgeport,  Conn., 
but  owned  by  the  Russian  Government  and  placed  in  the  hands  of 
four  (4)  trustees  for  sale. 

2.  The  United  States  will  purchase  all  of  such  machine  tools  and 
machinery  which  can  be  utilized  and  may  be  required  for  the  manu- 
facture of  rifles  and  machine  guns. 

3.  The  value  of  the  machine  tools  and  machinery  is  to  be  fixed  by 
appraisers,  one  appointed  by  and  representing  the  United  States — ^the 
other  appointed  by  and  representing  the  Trustees  for  the  Russian 
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Government.  The  basis  of  the  appraisal  shall  be  the  market  value 
as  of  to-da^,  where  such  is  ascertainable,  and  if  not  so  ascertainable, 
the  cost  price  of  such  machine  tools  or  machinery  plus  the  average  in- 
crease or  decrease  in  value  of  machine  tools  of  generally  similar  char- 
acter the  market  value  of  which  can  be  ascertained.  From  such 
market  value  shall  be  deducted  depreciation  in  accordance  with  the 
percentages  indicated  on  pages  78  and  79,  under  the  heading  "  Sched- 
ule M  "  ot  the  Supplemental  Agreement  between  the  Bussian  Govern- 
ment and  the  B^mmgton  Arms  Union  Metallic  Cartridge  Co.  (Inc.), 
dated  September  10,  1917.  A  copy  of  said  schedule  is  hereto  at- 
tached. 

4.  In  case  only  a  part  of  any  machine  tools  can  be  utilized  for  the 
manufacture  of  rifles  and  machine  guns,  and  the  value  of  such  part, 
as  fixed  by  the  appraisers,  is  less  than  80  per  cent  of  the  value  of 
the  complete  machine  tool,  the  Trustees  may  elect  to  retain  such 
machine  tool  and  dispose  of  it  elsewhere,  as  they  deem  fit. 

5.  Delivery  at  the  plant  of  the  Kemington  Arms  Union  Metallic 
Cartridge  Company,  JBridgeport,  Conn.,  of  the  machine  tools  and 
machinery  will  be  made  immediately  upon  the  completion  of  the 
appraisal  thereof. 

6.  Any  communication  in  connection  with  this  procurement  order 
should  make  reference  to  P  2822-1484A.  You  are  requested  to  notify 
this  office  of  your  acceptance  of  the  enclosed  copy.  This  order  and 
your  acceptance  thereof  indicated  as  above  will  constitute  a  verbally 
and  binding  contract  on  both  parties. 

Respectfully, 

(Signed)  Samuel  McRoberts, 

Colonel^  Ordnance^  N.  A. 

4.  Schedule  M,  attached  to  this  procurement  order,  contains  a  list 
of  percentages  of  depreciation,  which  should  be  applied  in  case 
claimant's  property  was  purchased  by  the  United  States.  It  is  the 
same  Schedule  M  that  is  found  on  pages  78  and  79  of  the  printed  Ex- 
hibit B,  entitled  "Supplemental  Agreement,"  dated  September  10, 
1917. 

5.  Mr.  Percy  Brotherhood  was  appointed  on  March  1,  1918,  to 
represent  the  United  States  in  the  appraisal  of  the  machinery,  ma- 
chine tools,  and  other  items  of  facilities  which  belonged  to  the 
Trustees.  Mr.  William  Eothen,  of  Henry  Prentice  (Inc.),  repre- 
sented the  Trustees  in  the  appraisal.  Mr.  Brotherhood  reported  to 
Col.  Charles  N.  Black,  of  the  Procurement  Division  of  the  Ordnance 
Department,  on  August  13,  1918,  the  result  of  his  appraisal  and 
handed  Col.  Black  the  prices  that  had  been  arrived  at,  together  with 
a  schedule  of  the  machinery  which  had  been  taken  over  by  the 
United  States.  This  machinery  was  listed  and  is  described  in 
Schedule  A,  which  was  attached  to  an  instrument  executed  by  the 
United  States  and  the  Trustees,  and  dated  October  7,  1918,  by  the 
terms  of  which  the  United  States  agreed  to  pay  the  Trustees  the  sum 
of  $3,047,473.35. 

6.  The  important  portion  of  the  instrument  of  October  7,  1918, 
is  the  following : 
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"Now,  therefore,  know  ye.  That  the  undersigned,  Henry  S.  Kim- 
ball, Wm.  Wallace,  jr.,  Col.  F.  W.  Abbot,  and  E.  Poliakotf,  Trustees, 
created  and  constituted  under  and  in  pursuance  of  the  provisions 
of  said  *  Terms  of  Settlement '  and  said  'Agreement  of  Trust,'  herein- 
before referred  to,  and  both  whereof  bear  date  as  of  January  2, 
1918,  and  deriving  their  power  and  authority  therefrom,  and  in 
pursuance  of  the  authority  vested  in  them  as  such  Trustees  under 
the  said  Agreement  of  Trust,  do  hereby  sell,  assign,  transfer,  and  con- 
vey unto  the  United  States  of  America  all  of  the  machines,  machinery, 
tools,  appliances,  structures,  and  equipment  of  every  kind,  character, 
name  and  description  mentioned,  named,  enumerated,  or  described 
in  Schedule  A  attached  hereto  and  made  a  part  hereof;  all  of  which 
machines,  machinery,  tools,  appliances,  structures,  and  ecjuipment  are 
located  and  situated  at  and  in  the  plant  of  said  Remington  Arms 
Union  Metallic  Cartridge  Company,  Incorporated,  at  Bridgeport, 
Connecticut;  and  possession  of  all,  and  of  each  and  every  part  there- 
of, is  hereby  delivered  to  the  United  States  of  America. 

"For  the  machines,  machinery,  tools,  appliances,  structures,  and 
equipment  mentioned,  recited,  or  described  in  said  Schedule  A  de- 
livered to  and  accepted  by  the  United  States  hereunder  the  United 
States  covenants  and  agrees  to  pay  to  said  Trustees  the  value  thereof 
as  ascertained  and  fixed  by  said  appraisers  and  shown  on  said  Sched- 
ule A,  but  subject  to  depreciation  as  likewise  shown  on  said  Schedule 
A;  the  total  amoimt  payable  hereunder,  however,  not  to  exceed  the 
sum  of  three  million  forty-seven  thousand  four  hundred  and  sev- 
enty-three 35/100  ($3,047^473.35)  dollars.  Payment  thereof  to  be 
made  promptly  upon  the  presentation  of  a  certificate  of  a  proper 
representative  of  the  United  States,  showing  delivery  to  the  United 
States  of  the  machines,  machinery,  tools,  appliances,  structures,  or 
equipment  for  which  payment  is  ciemanded." 

7.  The  instrument,  dated  October  7,  1918,  also  contains  in  the 
second  paragraph  quoted  the  recital  that  the  United  States  "  cove- 
nants and  agrees  to  pay  to  said  Trustees  the  value  of  the  machines, 
etc.,"  as  ascertained  and  fixed  by  the  appraisers  and  shown  on 
Schedule  A.  It  is  signed  by  the  Trustees  and  in  behalf  of  the  United 
States  by  Lieut.  Col.  Charles  E.  Black.  Schedule  A,  annexed  to  the 
instrument  of  October  7,  contains  301  typewritten  pages,  in  which 
are  found  a  description  of  the  machines,  etc.,  their  number,  the 
prices,  the  percentage  of  depreciation,  and  the  net  value,  which  is 
the  appraised  value.  In  addition  there  are  three  pages  in  which 
the  appraisal  is  summarized  and  indexed.  The  summary  shows 
5,190  machines,  plus  12  other  machines,  which  are  listed  on  the  pre- 
ceding page. 

8.  It  was  found  after  the  instrument  of  October  7,  1918,  was 
executed  that  many  errors  had  been  made  in  addition,  subtraction, 
and  multiplication  in  figuring  the  amounts  called  for  in  schedule  A. 
There  were  errors  also  in  stating  the  number  of  machines  that  had 
been  appraised,  in  stating  the  kind  of  machine,  in  the  unit  prices  and 
in  the  percentages  of  depreciation.  There  were  machines  listed  on  a 
sheet  in  the  schedule  marked  "  No.  A"  on  which  at  the  time  of  the 
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appraisal  tentative  prices  only  had  been  placed,  or,  as  to  which  the 
proper  percentage  of  depreciation  had  not  been  determined.  Errors 
were  found  in  respect  to  78  different  items.  The  errors  have  all  been 
examined  by  the  appraisers  for  both  parties  and  the  correct  compu- 
tations are  stated  in  a  list  entitled  "  Corrections  to  Bussian  Schedule 
A  as  of  January  6,  1919,"  which  is  signed  by  Mr.  Brotherhood  and 
Mr.  Eothen  with  the  indorsement  "All  corrections  approved."  This 
list  shows  that  a  correction  of  the  mistakes  would  increase  the  amount 
of  the  total  of  schedule  A  by  $95,227.38. 

9.  Thirty-three  of  the  errors  were  in  favor  of  the  Trustees  in  that 
they  would  increase  the  amount  due  them,  while  45  errors  are  in 
favor  of  the  United  States  in  that  they  would  decrease  the  amount 
due  from  the  United  States.  The  largest  single  item  in  which  there 
was  a  mistake  in  figuring  is  that  shown  on  page  196  of  schedule  A. 
This  item  reads : 

Biflers  for  hook  cutter,  P.  &  W. : 

Quantltjy , • 71 

Unit  price $1, 650. 00 

Total  price 11, 715. 00 

Depreciation,  12^  per  cent 1,464.37 

Net  value 10. 250, 68 

It  should  read : 

Riflers  for  hook  cutter,  P.  &  W. : 

Quantity , 71 

Unit    price $1, 650. 00 

Total  price 117, 150. 00 

Depreciation,  12^  per  cent 14,643.75 

Net  value 102, 506. 25 

In  other  words,  the  person  who  multiplied  71  machines  by  the 
unit  price  of  $1,650  per  machine  made  the  result  $11,715.  The  real 
result  should  be  $117,150.  The  mistake  was  in  placing  the  decimal 
point.  It  does  not  appear  whether  the  mistake  was  originally  made 
in  multiplication  or  whether  the  clerk  in  copying  the  schedule  mis- 
placed the  decimal  point  at  that  stage.  A  similar  mistake  in  the 
placing  of  a  decimal  point  is  found  on  page  91,  where  the  depreciation 
is  given  as  $132  instead  of  $1,320.  In  this  instance  a  correction  will 
decrease  the  amount  to  be  paid  by  the  United  States  by  $1,188.  So 
also  on  page  122  a  mistake  in  placing  a  decimal  caused  a  total  of 
$1,077.30  in  favor  of  the  Trustees,  and  on  page  231,  where  a  mis- 
placed decimal  gave  a  total  to  be  paid  of  $1,235.25  in  excess  of  the 
correct  total. 

10.  The  largest  single  item  of  mistake  in  favor  of  the  United  States 
is  in  connection  with  page  77  of  schedule  A,  in  which  eight  plain 
grinders,  B.  &  S.,  at  $1,600  each,  gave  a  result  according  to  schedule 
A  of  $28,800 ;  the  true  result  is  $12,800,  and  the  difference  in  favor  of 
the  United  States,  after  deducting  the  depreciation,  is  $13,«0.    All 
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the  other  mistakes  are  of  the  same  character  as  those  which  have 
been  specially  mentioned. 

11.  It  is  not  in  dispute  that  both  Col.  Black  and  Col.  Hawkins, 
who  had  this  matter  in  charge,  intended  that  the  sum  to  be  stated 
in  the  instrument  of  October  7,  1918,  should  be  the  correct  total  of 
schedule  A,  and  that  schedule  A  should  conform  to  the  correct  ap- 
praisal, and  the  intention  of  the  Trustees  was  the  same.  The  mistakes 
that  were  made  are  not  surprising  in  view  of  the  size  of\schedule  A, 
the  number  of  machines  listed,  and  the  varying  percentages  of  de- 
preciation. 

DECISION. 

1.  The  first  question  to  be  determined  is  what  was  the  effect  of  the 
provision  quoted  above  in  paragraph  2  of  the  "  Findings  of  Fact." 
Was.  it  a  provision  for  the  benefit  of  a  third  party?  Did  it  give 
the  United  States  an  option  on  all  of  the  machinery  to  which  the 
trustees  had  title,  or  a  right  to  require  the  trustees  to  turn  over  to 
the  United  States  such  portion  of  the  machinery  owned  by  them  as 
the  United  States  should  call  for?  It  is  the  opinion  of  this  board 
that  it  did  give  the  United  States  such  an  option.  The  matter, 
however,  is  not  entirely  free  from  doubt.  It  could  be  argued  that 
the  Government  was  not  given  an  option  which  it  could  exercise  at 
any  time,  but  that  such  an  option  would  only  arise  in  case  the 
trustees  contemplated  the  sale  of  the  property  and  offered  it  to  the 
United  States.  In  view  of  what  followed,  however,  our  holding  on 
this  point  is  not  necessary  for  a  determination  of  the  question,  and 
we  do  not  base  our  decision  solely  upon  it. 

2.  The  United  States,  in  the  exercise  of  what  it  believed  to  be 
an  option  in  its  favor,  in  February  of  1918  issued  the  procurement 
order  quoted  in  paragraph  3  of  the  "  Findings  of  Fact."  If  the 
Government  did  have  an  option,  the  issue  of  the  procurement  order 
constituted  acceptance  of  the  offer.  If  it  did  not  have  such  an 
option,  the  procurement  order  was  an  offer  and  the  subsequent 
conduct  on  the  part  of  the  trustees  in  acquiescing  in  the  agreement 
as  shown  by  their  cooperation  in  the  appraisal  of  the  property 
constituted  the  acceptance. 

3.  The  procurement  order  of  February,  1918,  embodied  the  terms 
of  an  agreement  between  the  trustees  and  the  United  States  within 
the  meaning  of  the  act  of  March  2,  1919.  It  may  be  suggested  that 
the  procurement  order  is  not  sufficiently  definite,  that  it  does  not 
contain  all  of  the  terms  of  the  agreement.  In  paragraph  2  of  the 
procurement  order  it  is  said,  "  The  United  States  will  purchase  all 
of  such  machine  tools  and  machinery  which  can  be  utilized  and  may 
be  required  for  the  manufacture  of  rifles  and  machine  guns."  What 
machinery  the  Government  would  select  was  still  to  be  determined. 
But  the  maxim  applies  in  this  case  id  certum  est  quod  certum 
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reddere  potest.  The  means  were  provided  in  the  agreement  for 
making  definite  both  the  articles  to  be  purchased  and  the  price. 
Claimant  agreed  to  allow  the  United  States  to  select  all  of  the  ma- 
chinery for  the  manufacture  of  riiSes  and  machine  guns  that  it 
desired,  and  to  accept  the  prices  fixed  therefor  by  the  appraisers 
appointed  in  the  manner  designated  by  the  agreement. 

4.  The  question  as  to  when  the  title  to  the  articles  the  subject 
matter  of  this  contract  passed  is  immaterial  for  our  purposes.  The 
contract  for  the  sale  was  complete  long  before  title  passed  and  is  in 
no  way  dependent  upon  it.  It  is  true  that  it  was  necessary  for  the 
selection  of  the  articles  to  be  made  and  for  them  to  be  appraised 
before  the  rights  of  the  claimant  could  be  determined.  But  in  this 
case  the  selection  and  the  appraisal  have  taken  place,  and  that  diffi- 
culty has  been  removed. 

5.  The  next  question  is  as  to  the  effect  of  the  instrument  of  October        j 
7,  1918.    It  purported  to  be  a  bill  of  sale,  and  also  to  be  a  foimal        | 
contract.    As  a  formal  contract  it  is  void,  because  the  rule  is  Uiat        I 
when  the  United  States  is  a  party  to  an  informal  contract  it  is  not        J 
to  its  interest  thereafter  to  give  the  contractor  a  better  right  by        | 
means  of  a  formal  contract.    Especially  is  this  so  where  the  informal        i 
contract  has  been  substantially  performed.    As  a  bill  of  sale  the 
instnunent  did  not  have  the  effect  of  passing  title.    The  title  of  such 
machinery  as  was  selected  and  appraised  before  the  bill  of  sale  was 
issued  passed  when  it  was  selected,  set  aside,  and  appraised.    The 
title  to  such  machinery  as  had  not  yet  been  selected  and  set  aside 

by  October  7, 1918 — and  it  appears  there  was  some  within  that  cate- 
gory— did  not  pass  until  it  was  selected  and  set  aside.  The  instru- 
ment of  October  7,  1918,  must  therefore  be  regarded  as  an  attempt 
to  put  into  writing,  for  the  purpose  of  evidence  and  payment,  the 
result  of  the  labors  of  the  officers  who  selected  the  machinery  for  the 
Government  and  the  labors  of  the  appraisers. 

6.  As  it  appears  that  the  instrument  of  October  7, 1918,  contained 
a  great  number  of  errors,  it  should  be  disregarded.  A  second  sched- 
ule entitled  "  Corrections  to  Eussian  Schedule  A,  as  of  January  6, 
1919,"  has  been  drawn  up  and  approved.  It  apparently  states  cor- 
rectly the  result  of  the  labors  of  the  appraisers.  If  so,  it  constitutes 
evidence  of  the  operation  and  carrying  out  of  the  agreement  as 
found  in  the  purchase  order  of  February,  1918,  and  should  be  used 
by  the  Claims  Board  in  determining  the  rights  of  the  claimant  to 
compensation. 

DISPOSITION. 

Certificate  C  and  a  document  will  be  issued  by  this  Board  and 
transmitted  with  a  copy  of  this  opinion  to  the  Ordnance  Claims 
Board  for  appropriate  action. 

Col.  Delafield  concurring. 
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Junk  19,  1920. 
Case  No.  1523. 

In  re  CLAUC  OF  BEXIHOTOH  AKXS  TTHIOH  XETALLIO  CABTBIDOE  CO. 

1.  AO&SEXENTB,  IKFOBMAL,   INCREASED   FACILITIES.— Where    Oovern- 

ment  olllcers,  in  tlie  course  of  negotiation  of  contracts  with,  an  arms 
manufaotnrer  for  the  massed  production  of  machine  gnns  and  pistols, 
agreed  that  the  manufacturer  should  be  reimbursed  the  cost  of  in- 
creased facilities  necessary  for  the  production  required,  and  in  the  case 
of  such  facilities  as  are  manufactured  in  claimant's  plant  should  be  paid 
in  addition  10  per  cent  of  their  cost,  the  United  States  became  obligated 
within  the  purview  of  the  act  of  Xarch  2,  1919,  to  pay  claimant  in  ac- 
cordance with  the  terms  of  such  agreement  for  all  necessary  additional 
facilities  provided  by  claimant  for  the  performance  of  the  manufactur- 
ing contracts  in  question,  either  by  purchase  or  by  fabrication  within 
claimant's  plant. 

2.  CLAnC  AHD  DECISIOH.— Claim  under  the  act  of  March  8,  1919,  for  $9,- 

712,000  arising  out  of  an  informal  agreement  covering  facilities  for  the 
manufacture  of  firearms.    Held,  claim  allowed. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $2,712,000,  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  the 
claimant  and  the  United  States. 

2.  The  issues  before  the  Board  have  to  do  with  agreements  alleged 
to  have  been  entered  into  between  the  United  States  and  the  claim- 
ant for  the  furnishing  of  facilities  for  the  manufacture  of — 

(a)  Browning  machine  guns. 

(6)  Colt  pistols. 

(c)  Pederson  devices  or  .30/18  automatic  pistols. 

3.  These  claims  and  one  numbered  1553  by  the  same  claimant^ 
caititled  "  French  Machinery,"  and  also  four  claims  presented  by  the 
Russian  Remington  Rifle  Contract  Trustees,  were  heard  at  the  same 
time  and  12  full  days  were  used  in  presenting  the  evidence  in  behalf 
of  the  claimants  and  of  the  Government.  The  evidence  is  volumi- 
nous, comprising  1,620  pages  of  testimony,  and  exhibits  numbering 
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176.  The  Remington  Arms  Union  Metallic  Cartridge  Co.  was  rep- 
resented by  counsel  as  were  the  Russian  Remington  Rifle  Contract 
Trustees  and  through  their  diligence  and  that  of  the  Government 
attorney  it  is  believed  that  substantially  all  material  evidence  bear- 
ing on  the  complicated  issues  has  been  submitted.  We  have  heard 
Gen.  Crozier,  who  was  Chief  of  Ordnance  and  Acting  Chief  of  Ord- 
nance down  to  the  middle  of  December,  1917;  of  Gen.  Wheeler,  Act- 
ing Chief  of  Ordnance  from  December,  1917,  to  March,  1918;  of 
Gen.  McRoberts,  Gen.  Rice,  Gen.  Thompson,  Gen.  Dickson,  Col. 
Little,  Col.  Eames,  Col.  Black,  Col.  Sheppard,  Col.  McFarland,  Col. 
Lamont,  Col.  Hawkins,  Maj.  Jeffery,  Maj.  Schultz,  Maj.  Whittaker,. 
Maj.  Russell,  Capt.  Martin,  Capt.  Johnson,  Lieut.  Fowler,  and 
others.  The  claimant's  witnesses  testified  at  length.  We  had  also 
before  us  the  appraisers  who  acted  for  the  United  States  and  for  the 
claimant,  and  the  Government's  and  the  claimant's  accountants. 
There  was  no  sharp  conflict  in  testimony  either  between  the  claim- 
ant's witnesses  and  the  officers  of  the  United  States  or  in  the  testi- 
mony of  the  officers  themselves. 

4.  The  claimant  corporation  is  a  combination  of  the  Remington 
Arms  Co.  and  the  Union  Metallic  Cartridge  Co.  Both  corporations 
prior  to  their  union  had  long  been  engaged  in  the  manufacture  of 
rifles  and  cartridges.  The  claimant  owned  a  number  of  plants,  but 
all  the  work  with  which  we  are  concerned  was  performed  at  its  plant 
at  Bridgeport,  Conn.  This  was  a  large  establishment,  and  before 
the  entry  of  the  United  States  into  the  war  the  claimant  had  been 
engaged  in  manufacturing  rifles  at  Bridgeport  for  the  Russian 
Government  and  for  the  French  Government.  The  contract  with 
the  French  Republic  was  canceled  in  August,  1916.  The  claimant 
continued  to  manufacture  rifles  under  the  Russian  Government  con- 
tract for  some  time  after  April,  1917. 

BROWNINa  MACHINE  GUNS. 

5.  On  July  26,  1917,  Gen.  William  Crosier,  Chief  of  Ordnance, 
sent  a  telegram  to  the  claimant  asking  for  a  conference  concerning 
the  possible  manufacture  of  machine  guns.  The  United  States  had 
adopted  the  Browning  machine  gun  as  one  of  the  arms  for  use  in 
France.  This  arm  had  been  invented  by  Mr.  Browning  not  long 
before  this  time.  A  model  gun  had  been  made  at  the  Colt  Co.'s  plant 
at  Hartford,  Conn.  This  gun  had  never  been  manufactured  in  any 
quantity  and  a  very  large  production  was  desired. 

6.  The  claimant  company  was  not  at  that  time  in  a  strong  financial 
condition.  Its  officers  stated  to  Gen.  Crosier  and  to  other  officers  of 
the  Ordnance  Department  that  it  would  be  unable  to  manufacture 
the  Browning  machine  gun  except  on  condition  that  the  United 
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States  should  pay  for  all  the  necessary  additional  facilities  that  would 
be  required.  Gen.  Crosier  assented  to  this  condition — in  fact  similar 
arrangements  by  which  the  United  States  should  furnish  the  facilities 
for  the  manufacture  of  Browning  machine  guns  were  made  with 
several  other  corporations.  All  the  officers  of  the  Ordnance  Depart- 
ment who  were  familiar  with  the  arrangements  which  were  made 
during  the  summer  and  fall  of  1917  testified  that  the  understanding 
between  the  Goyernment  and  the  claimant  at  the  time  the  manu- 
facture of  Browning  machine  guns  was  undertaken  was  that  the  cost 
of  the  increased  facilities  that  were  necessary  should  be  borne  by  the 
United  States^  and  also  that  haying  paid  for  the  facilities  the  United 
States  should  become  their  owner. 

7.  The  first  written  directions  to  the  claimant  to  undertake  the 
manufacture  of  Browning  machine  guns  submitted  to  us  is  a  letter  of 
August  4,  1917  (Exhibit  1),  signed  William  Crosier,  brigadier  gen- 
eral, Chief  of  Ordnance,  by  Earl  McFarland,  major.  Ordnance  De- 
partment, and  reads  as  follows : 

War  Department,  « 

OrFICE  OF  THE  ChIBF  OF  OrDNANGE, 

WdsMngton^  August  4, 1917. 
In  replying  refer  to  No.  C.  M.  G.  472.548/1. 

Remington  Arms  U.  M.  C.  Company, 

£33  Broadway^  New  York  City. 

Attention  Mr.  Kimball. 

Sirs  :  Confirming  the  conversation  in  this  office  between  Mr.  Kim- 
ball, of  your  company,  and  General  Crosier  and  Colonel  Rice,  on 
the  subject  of  the  manufacture  at  your  plant  of  the  Browning  recoil 
operated  machine  gun,  I  beg  to  inform  you  that  it  is  expected  that 
an  order  for  a  total  of  approximately  10,000  guns  of  either  the 
water-cooled  or  aviation  type,  or  both,  will  be  given  you  as  soon  as 
details  covering  the  order  can  be  arranged.  In  the  meantime  it  is 
urged  that  you  make  as  great  preparations  as  may  be  practicable 
toward  the  earliest  possible  production  of  these  weapons.  The  Colt's 
Patent  Fire  Arms  Manufacturing  Company  has  expressed  its  willing- 
ness to  assist  you  in  these  preparations,  and  this  department  is 
forwarding  for  the  attention  of  Mr.  Pinney,  at  your  Bridgeport 
Arms  Works,  photoprints  of  the  preliminary  drawings  covering  the 
water-cooled  gun. 

This  department  stands  ready  to  assist  you  in  every  possible  way 
in  the  manufacture  of  this  material. 

William  Crozier, 
Brig  Gen.y  Chief  of  Ordnance, 
(Signed)  By  Earl  McFarland, 

Major^  Ordnance  Department. 

On  September  24, 1917,  a  purchase  order  numbered  War-Ord-CMG 
48  was  issued  to  the  claimant,  signed  by  J.  H.  Rice,  lieutenant  colonel, 
Ordnance  Department.    The  order  recites  that  it  is  in  confirmation 
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of  letter  of  August  4,  1917.  It  is  an  order  for  16,000  Browning  ma- 
chine guns  and  standard  spare  parts  and  accessories  as  listed  in  Ex- 
hibit A,  which  was  attached.  It  recited  that  the  contract  to  be 
entered  into  should  contain  such  usual  terms  and  conditions  as  may 
be  required  by  the  Ordnance  Department.  Exhibit  A  contains  18 
items  of  spare  parts.  Along  with  this  letter  was  sent  a  "  Standard 
Form  for  Cost  and  Profit  CJontract,"  on  which  contractors  were 
requested  to  make  marginal  notations  of  necessary  changes.  Article 
V  of  the  proposed  contract  provided  that — 

"  The  allowance  of  the  cost  to  contractor  of  increased  facilities  and 
of  the  articles  for  which  the  United  States  shall  pay,  and  the  ele- 
ments included  in  the  term  *  costs'  as  used  in  this  contract  are  as 
follows:" 

Then  follow  a  number  of  paragraphs  in  respect  to  the  manner  in 
which  costs  shall  be  determined.  Article  II  provides,  among  other 
things,  that  all  property  paid  for  by  the  United  States  becomes  the 
property  of  the  United  States. 

On  January  21,  1918,  the  claimant  received  a  telegram,  signed 
"  Rice,  Army  Ordnance,"  directing  the  claimant  to— 

"Make  necessary  preparations,  arrange  machines,  and  procure 
tools,  gauges,  and  fixtures  for  doubling  the  production  of  Browning 
guns  now  contemplated." 

This  was  followed  by  a  letter  of  January  26,  1918,  signed  by  CoL 
McFarland,  confirming  the  instructions  contained  in  the  telegram 
of  January  21,  1918. 

COLT  AUTOMATIC  PISTOLS. 

8.  This  pistol  had  been  made  prior  to  April,  1917,  by  the  C!olt  Co., 
but  the  number  of  pistols  produced  per  day  was  trifling  in  comparison 
with  the  number  which  it  was  found  that  the  Army  would  require. 
The  officers  of  the  Ordnance  Department  conferred  with  the  officers 
of  the  claimant  company,  beginning  in  November,  1917,  in  relation 
to  the  utilization  of  the  claimant's  plant  at  Bridgeport  for  the  manu- 
facture of  this  arm  in  large  quantities.  The  officers  of  the  claimant 
company  stated  that  it  would  not  be  possible  to  undertake  the  manu- 
facture of  the  Colt  pistol  except  on  condition  that  the  United  States 
should  pay  for  such  increased  facilities  as  were  necessary.  The  offi- 
cers of  the  Ordnance  Department  who  were  concerned  with  the  nego- 
tiations all  testified  that  the  arrangement  with  the  claimant  company 
contemplated  the  payment  by  the  United  States  for  such  increased 
facilities  as  were  necessary  and  that  the  Government  should  own  the 
facilities  which  it  paid  for.  The  negotiations  culminated  in  a  letter 
of  December  29, 1917  (Exhibit  8)  addressed  to  the  claimant  company, 
as  follows: 
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[b-206,  145  amh-lil  r  474.6/564.] 

December  29, 1917. 
Remington  Arms  U.  M.  C.  Company, 

Woodward  Building^  Washington^  D,  C. 
Gentlemen  :  1.  You  are  hereby  authorized  and  directed  to  proceed 
with  the  necessary  preparations  for  the  manufacture  and  with  the 
manufacture  of  one  hundred  and  fifty  thousand  (160,000)  caliber 
.45  automatic  pistols,  model  of  1911,  to  be  delivered  at  the  earliest 
possible  date. 

2.  Please  acknowledge  receipt  of  this  order  and  furnish  schedule 
of  deliveries  and  price  to  be  incorporated  in  formal  contract  with  you 
covering  the  terms  of  deliveir  and  payment  and  containing  such 
other  and  usual  terms  as  the  Ordnance  Department  may  prescribe. 

(Signed)  C.  B.  Whbeub», 

brig.  Gen.  Ordnance  M  4., 

Acting  Chief  of  Ordnance. 

This  was  followed  by  a  letter  of  January  8,  1918,  addressed  to  the 
vice  president  of  the  claimant  company,  as  follows : 

War  Department, 
Office  of  the  Chief  op  Ordnance, 

Small  Arms  Division, 
1801 1  Street^  Washington^  D.  (7.,  January  5, 1918. 
In  replying  refer  to  No.  R  474.6/699. 
Mr.  I.  S.  Betts, 

F.  P.  Remington  Arms  VMC  Company^ 

1026  Woodward  Bldg.,  Washington^  D.  0. 
Sirs  1.  Through  direction  of  the  Acting  Chief  of  Ordnance  I  wish 
to  call  attention  to  the  fact  that  on  December  29th  you  were  author- 
ized and  directed  to  proceed  with  the  necessary  preparations  for 
and  the  manufacture  of  160,000  caliber  .46  automatic  pistols,  model 
1911.  This  letter  is  to  confirm  a  verbal  understanding  that  you  are 
to  prepare  for  the  production  of  1,000  of  these  pistols  per  diem. 

2.  Please  acknowledge  this  letter  and  advise  if  the  understanding 
is  mutual. 

Yours,  very  truly, 

(Signed)  E.  F.  Russell, 

Major^  Ordnance  li.  0. 

On  January  12,  1918,  the  claimant  was  informed  by  the  Ordnance 
Department  that  it  should  keep  in  mind  a  production  of  3,000  pistols 
per  day  instead  of  the  1,000  that  had  been  ordered.  On  January  15, 
1918  (Exhibit  11),  the  following  letter  was  sent  to  the  claimant 
company : 

[O.  O.  War  Dept.  R  413.8/1245.    Jan.  15,  1918.] 

January  15,  1918. 
Mr.  I.  S.  Betts, 

%  Remington  Arms  VMC  Company. 

Rm.  1026  Woodward  Bldg.^  Washington^  D.  C. 
Sir  :  1.  Supplementing  letter  of  a  day  or  two  a^o  advising  you  to 
space  your  machinery  for  a  total  production  of  pistols  of  3,000  per 
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diem  and  to  take  other  preparatoiy  steps  not  calling  for  an  actual 
expenditure  for  the  same  quantity,  I  am  directed  by  the  Acting  Chief 
of  Ordnance  to  further  instruct  you  to  assign  the  necessary  machinery 
for  production  of  3^000  pistols  per  diem  and  to  arrange  all  paper 
schedules  for  tools,  jigs,  fixtures,  gauges  on  the  same  basis. 

2.  The  whole  matter  as  to  quantity  production  should  be  settled 
in  a  very  short  time  and  within  a  week  or  two  at  the  outside. 
Respectfully, 

(Signed)  R.  F.  Russell, 

Major^  Ordnance^  R.  C. 

A  procurement  order  was  issued  under  date  of  March  21,  1918,  to 
the  claimant  (signed  Samuel  McRoberts,  colonel,  Ordnance  Dept., 
N.  A.,  by  Chas.  N.  Black,  Lt.  CoL,  Ord.  N.  A.) ,  in  which  the  claimant 
was  given  an  order  for  500,000  Colt  automatic  pistols,  caliber  .45, 
model  1911.  This  order,  although  dated  March  21,  seems  not  to  have 
been  sent  until  May  9,  1918.  It  provided  that  the  pistols  should  be 
in  accordance  with  specifications  and  drawings  to  be  furnished  by 
the  Colt.  Co. 

The  plans  and  drawings  which  the  Colt  Co.  had  used  in  the  manu- 
facture of  Colt  pistols  proved  to  be  entirely  inadequate  and  it  was 
necessary  for  new  drawings  to  be  prepared,  entailing  many  weeks^ 
work.  The  requirement  that  all  the  parts  of  the  Colt  pistols  should 
be  interchangeable  not  only  with  similar  parts  manufactured  by 
the  Remington  Co.,  but  with  similar  parts  manufactured  by  other 
concerns  which  were  manufacturing  Colt  pistols  was  severe  and  re- 
quired a  perfection  and  exactness  in  drawings  and  manufacture 
that  had  not  previously  been  reached. 

PEDERSEN  Device. 

9.  Mr.  John  J.  D.  Pedersen  had  invented  a  device  called  the  .30/18 
automatic  pistol.  Experiments  with  the  invention  had  been  made 
in  1917  and  in  January,  1918.  The  Ordnance  Department  decided 
that  the  Remington  Co.  should  manufacture  at  least  100,000  of  them. 

10.  The  negotiations  carried  on  during  December,  1917,  and  Janu- 
ary, 1918,  in  relation  to  the  manufacture  by  the  Remington  Co- 
of  the  Pedersen  Devices  culminated  in  a  letter  dated  January 
23,  1918  (Exhibit  5),  addressed  to  the  Remington  Co.  and  Mr.  J.  D. 
Pedersen.  This  letter  is  signed  by  C.  B.  Wheeler,  Acting  Chief  of 
Ordnance,  is  initialed  by  Gen.  Samuel  McRoberts,  and  shows  the 
signature  of  Newton  D.  Baker,  Secretary  of  War,  in  approval.  The 
letter  was  accepted  as  an  agreement  and  signed  by  the  Remington 
Co.  by  its  president,  H.  S.  Kimball,  who  also  signed  as  attorney 
for  Mr.  Pedersen.  This  letter  constitutes  the  substance  of  the  agree- 
ment entered  into  between  the  United  States  and  the  claimant  com- 
pany.   It  reads  in  part  as  follows : 
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^^I  beg  to  state  my  understanding  of  the  agreement  reached  at 
our  several  conferences  regarding  the  manufacture  of  the  so-called 
Pedersen  device. 

«  *  *  *  *  «  « 

"The  Remington  Company  will  proceed  as  soon  as  possible  to 
manufacture  1(W,000  of  those  devices,  including  as  many  magazines 
as  may  be  desired  by  the  Government  as  a  part  of  each  device,  the 
Government  to  pay  all  expenses  for  the  necessary  additional  ma- 
chinery, spjecial  equipment,  and  special  machinery  that  may  have 
to  be  acquired,  and  all  other  costs  of  manufacture,  all  machinery 
and  equipment  provided  or  paid  for  by  the  Government  to  become 
the  property  of  the  Government. 

♦  *  41  *  m  *  * 

"A  formal  contract  between  the  Remington  Company,  Mr.  Peder- 
sen, and  the  Government  will  be  prepared  as  soon  as  practicable 
after  this  letter  has  been  confirmed  by  Mr.  Pedersen  and  the  Reming- 
ton Company,  and  approved  by  the  Secretary  of  War." 

The  claimant  received  the  following  letter  in  respect  to  the  letter 
of  January  23, 1913 : 

February  7,  1918. 
Gentlemen  :  I  beg  to  confirm  my  telephone  message  of  a  couple 
of  days  ago  to  Mr.  Betts,  that  the  Finance  Division  informed  me  that 
the  letter  written  to  your  company  and  Mr.  Pedersen  under  date 
of  January  23rd,  and  your  acceptance  of  the  same,  constitutes  such 
a  contract  as  will  authorize  payments  by  the  Finance  Division  there- 
under, and  that  you  may,  therefore,  proceed  with  the  work  of  get- 
ting ready  to  manufacture  the  Pedersen  device.  My  understanmng 
from  Mr.  Betts  is  that  you  have  already  started. 
Yours,  very  trufy, 

(Signed)  C.  L.  MgKeenan, 

Lt.  Colonel^  Ordncmoey  N.  A. 

The  claimant  company  proceeded  immediately  after  the  receipt 
of  the  letter  of  January  23, 1918,  with  the  preparation  for  the  manu- 
facture of  the  Pedersen  device. 

11.  One  of  the  matters  under  discussion  in  November  and  Decem- 
ber, 1917,  between  the  claimant's  officers  and  the  Ordnance  Depart- 
ment was  as  to  the  sources  of  the  increased  facilities  and  as  to  the 
terms  under  which  they  should  be  acquired.  The  testimony  of  the 
officers  of  the  Ordnance  Department  and  of  the  claimant  is  to  the 
effect  that  the  understanding  was  that  for  all  such  facilities  as  were 
purchased  by  the  Remington  Co.  from  concerns  outside  its  own  plant 
the  Remington  Co.  should  be  reimbursed  the  exact  amount  which 
it  paid  out  and  no  more.  There  was  to  be  no  profit  to  the  Remington 
Co.  on  what  are  called  outside  purchases.  The  witnesses  for  the 
Government  and  for  the  claimant  agreed  in  stating  that  the  Reminc;- 
ton  Co.  should  receive  for  such  facilities  as  were  manufactured  in- 
side its  own  plant  the  cost  of  manufacture  as  determined  by  the  ac- 
cepted definitions  of  cost  plus  a  profit  of  10  per  cent.  In  January, 
34113— 21— VOL  6 60 
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1918,  it  was  determined  that  the  Russian  machinery  should  be  pur- 
chased by  the  United  States  so  far  as  it  was  necessary  for  the  manu- 
facture of  the  three  arms  and  that  the  United  States  should  pay  to 
the  Russian  trustees  the  value  of  the  machinery  as  fixed  by  apprais- 
ers. It  was  also  determined  that  an  appraisal  should  be  made  of 
the  French  machinery  and  its  value  determined  by  two  appraisers, 
one  representing  the  United  States  and  one  the  Remington  Co. 

REQUIREMENTS. 

12.  On  February  1,  1918,  the  requirements  for  the  three  arms  had 
been  determined  and  the  Remington  Co.  was  engaged  in  the  per- 
formance of  its  agreements.  The  orders  called  for  the  production 
of  30,000  Browning  machine  guns  and  a  per  diem  production  by  De- 
cember 1,  1918,  of  500  guns.  The  orders  called  for  500,000  Colt 
pistols  and  a  per  diem  requirement  by  December  1,  1918,  of  3,000 
pistols.  The  orders  for  the  Pedersen  device  were  for  100,000  with 
a  per  diem  requirement  by  December  1, 1918,  of  2,000. 

The  requirements  for  the  Brownings  were  greatly  increased  from 
time  to  time  during  the  spring  of  1918  by  the  issuance  of  five  pro- 
curement orders  calling  for  additional  base  and  field  spare  parts. 

ESTIMATES  AND  PROCUREMENT  ORDERS. 

13.  The  claimant  had  been  frequently  asked  by  the  Ordnance  De- 
partment to  submit  estimates  of  the  expected  cost  of  the  facilities 
for  the  three  arms.  It  had  been  engaged  since  August,  1917,  in  the 
manufacture  of  Browning  machine  gims,  since  December,  1917,  in 
the  manufacture  of  Colt  pistols,  and  since  January  23,  1913,  in  the 
manufacture  of  the  Pedersen  device,  and  no  figures  had  been  sub- 
mitted as  to  the  estimated  cost  of  facilities.  It  had  long  been  the 
practice  of  the  Ordnance  Department  to  require  estimates  to  be  tur- 
nished  before  procurement  orders  were  issued  or  funds  allotted. 

14.  The  officers  of  the  claimant  company  were  reluctant  to  furnish 
figures  of  the  estimated  cost  of  the  additional  facilities  that  would 
be  required  for  the  manufacture  of  the  three  arms  at  the  rate  calleJ 
for  by  the  program  which  it  had  undertaken.  It  was  stated  to  the 
oiRcers  of  the  Ordnance  Department  that  any  estimate  that  could 
be  made  of  the  cost  of  additional  facilities  would  be  no  more  than 
a  guess  at  best,  that  the  Browning  machine  guns  had  never  been 
made  in  quantity  by  any  concern,  that  the  Pedersen  device  had  never 
been  manufactured  by  anybody,  and  that  mass  production  of  Colt 
automatic  pistols  had  never  been  undertaken,  that  the  enormous 
number  of  machine  guns,  pistols  and  thirty-eighteens  that  were 
called  for  in  the  program  made  any  estimate  of  the  cost  of  facilities 
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that  would  approach  exactness  impossible,  that  changes  in  the  design 
and  in  the  dimensions  of  the  parts  of  the  Browning  machine  gun 
were  continually  being  made,  that  the  degree  of  interchangeability 
of  the  parts  of  the  machine  guns  and  Colt  pistols  had  not  been  fully 
determined,  and  that  much  depended  on  the  claimant  having  free- 
dom of  action  in  conducting  its  manufacture  of  the  three  arms.  The 
Ordnance  officers  stated  to  the  claimant  that  an  estimate  of  the  cost 
of  the  increased  facilities  was  necessary  as  a  basis  for  providing  the 
necessary  funds.  The  claimant's  letter  of  February  20,  1918  (Ex- 
hibit 19)  in  which  estimates  are  given,  states — 

"  We  have  also  prepared  more  comprehensive  estimates  of  the  costs 
involved,  although  these  estimates  will  still  be  subject  to  modifica- 
tions as  conditions  of  the  labor,  machinery,  and  supply  markets 
make  them  necessary." 

And— 

"  Naturally  the  quickest  procedure  would  be  the  authorization  of 
the  total  expenditure  necessary  to  complete  the  special  equipment, 
under  the  most  favorable  terms  we  can  obtain,  but  if  such  a  general 
authorization  is  not  viewed  with  favor  the  next  best  thing  would  be 
the  detailing  of  some  officer  to  be  stationed  at  our  Remington  Bridge- 
port Works  and  clothed  with  sufficient  authority  to  approve  the 
purchase  orders  as  rapidly  as  designs  and  details  are  completed, 
which  approval  should  be  all  that  is  necessary  to  insure  recognition 
by  the  Government  accountants  and  the  prompt  payment  of  bills  as 
rendered." 

And— 

"We  believe  the  urgency  of  the  case  makes  the  general  approval 
of  expenditures  for  the  special  equipment  most  desirable  if  not  abso- 
lutely imperative." 

And— 

"It  should  be  obvious  that  if  required  to  materiallv  change  our 
plans  and  the  conduct  of  our  affairs  we  should  not  be  held  responsible 
for  any  increase  in  cost  or  curtailment  of  production. 

"The  urgency  for  huge  production  within  a  phenomenally  short 
time  makes  imperative  immediate  action  by  the  different  sections  and 
divisions  of  the  Ordnance  Department  upon  the  essential  matters 
herein  stated,  and  the  approval  of  the  expenditures  for  machinery 
and  special  equipment,  buildings,  etc.,  should  be  given  at  once  in 
order  to  avoid  further  delay." 

On  February  21,  1918,  a  letter  was  sent  to  the  claimant  from  the 
Procurement  Division,  signed  Col.  Samuel  McRoberts  by  Lieut. 
Col.  Chas.  N.  Black,  in  which  it  is  stated — 

"  *  *  *  it  being  impracticable  at  this  time  to  determine  the 
unit  prices  upon  which  to  base  said  contracts,  nor  to  estimate  with 
any  degree  of  accuracy  the  amount  of  money  required  to  be  expended 
in  the  purchase  of  machinery  and  other  equipment,  and  in  the  re- 
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<iuired  rearrangement  of  existing  manufacturing  facilities,  the  Rem- 
ington Arms  Union  Metallic  Cartridge  Company  is  hereby  authorized 
to  incur  obligations  not  to  exceed  $1,000,000  for  increased  manufac- 
turing facilities." 

On  February  27,  1918,  the  claimant  wrote  the  Ordnance  Depart- 
ment stating — 

"The  development  in  connection  with  the  manufacture  of  the 
Browning  heavy-type  machine  guns  has  so  advanced  we  can  deter- 
inine  the  character  of  machines  best  adapted  to  the  various  opera- 
tions, but  the  design  of  the  special  tools,  fixtures,  jigs,  gauges,  etc^ 
for  the  manufacture  of  the  .45  caliber  automatic  pistol,  model  1911, 
and  the  .30  caliber  automatic  pistol,  model  1918,  was  begun  so  recently 
that  any  selection  of  machinery  at  this  time  must  be  considered  tenta- 
tive and  subject  to  revision  both  as  to  quantity  and  price  as  the  de- 
veloDment  work  progresses. 

"  Owing  to  the  volume  and  diversity  of  the  special  equipment  of 
tools,  fixtures,  jigs,  gauges,  cutters,  etc.,  required  for  the  manufac- 
ture of  the  three  arms  above  enumerated,  it  is  impracticable  to  fur- 
nish  detailed  estimated  costs  at  least  until  after  the  lapse  of  many 
weeks. 

"In  our  letter  to  you  of  the  21st  inst.  we  have  given  our  total 
estimated  cost  of  this  special  equipment  for  each  of  the  three  arms 
and  as  we  have  arrived  at  these  totals  by  computing  the  composite 
costs  of  special  equipment  we  have  heretofore  made  for  other  arms, 
we    assume   them  to    be    sufficiently    accurate    for    appropriation 

purposes. 

•  *«•••• 

"We  are  submitting  the  attached  estimates  with  the  understand- 
ing that  the  items  may  be  modified  as  and  when  necessary  to  econom- 
ical production  and  at  an  increased  or  decreased  cost  as  may 
eventuate." 

15.  In  the  claimant's  letter  to  the  Ordnance  Department  dated 
March  19,  1918  [Exhibit  23],  it  is  stated  that  the  preparation  of  the 
detailed  lists  of  machine  tools  and  miscellaneous  equipment  for  the 
manufacture  of  the  three  arms  has  been  complicated  by  the  necessity 
of  making  estimates  before  their  manufacturing  processes  have  been 
fully  determined.  In  this  letter  the  claimant  mentions  items  ap- 
proximating $400,000  in  value  which  had  not  been  included  in  its 
previous  estimates.  It  also  estimates  additional  machinery  equip- 
ment to  be  purchased  outside  as  costing  $582,388.50. 

16.  Attached  to  the  letter  of  March  19,  1918  [Exhibit  23]  is  a 
schedule  of  six  pages  showing  the  machines  that  were  available  and 
the  estimated  number  that  would  have  to  be  purchased.  The  total 
number  of  machines  in  this  schedule  is  4,436.  There  was  also  sub- 
mitted along  with  the  letter  of  March  19  a  schedule  covering  seven 
pages  in  which  the  tool-room  machinery  requirements  were  sum- 
marized and  the  total  number  of  this  class  of  machines  is  982.  There 
was  also  sent  along  with  the  letter  of  March  19  a  sunmiary  of  mis- 
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cellaneous  equipment  requirements  for  the  three  arms  covering  six 
pages,  and  the  total  number  of  machines  in  this  schedule  is  594. 

17.  The  letter  of  February  20, 1918  [Exhibit  19],  which  is  signed 
by  C.  C.  Tyler,  vice  president  of  the  Remington  Co.,  states  that  the 
United  States  was  expecting  the  Remington  Co.  to  proceed  with 
the  manufacture  of  the  following : 

ARMS. 

.30  cal.  Browning  machine  guns,  model  1918:  We  have  been  in- 
structed to  proceed  with  arrangements  for  the  production  of  500 
machine  guns  daily,  with  a  contract  in  anticipation  for  30^000  guns. 

.46  cal.  Colt  automatic  pistol,  model  1911 :  We  have  been  instructed 
to  proceed  with  arrangements  for  the  production  of  3,000  pistols 
daily,  with  a  contract  in  anticipation  for  500,000  pistols. 

.30  cal.  automatic  pistols,  model  1918 :  We  have  been  instructed  to 
proceed  with  arrangements  for  the  production  of  2,000  pistols  daily, 
with  a  contract  in  anticipation  for  100,000  pistols. 

In  the  same  letter  there  are  references  to  the  ammunition  contracts, 
which  are  not  before  us  at  this  time.    The  letter  also  says : 

We  submit  in  detail  below  the  estimated  expenditures  at  each  of 
our  works  for  additional  facilities  for  each  oi  the  orders  for  arms 
and  ammunition. 

ASMS. 

.30  cal.  Browning  machine  guns,  model  1918:   Daily  capacity 
specified  by  the  United  States  Government,  500  daily : 

Estimated  cost  of  machinery  equipment $1, 791, 557. 00 

Estimated  cost  of  special  equipment,   tools,  fixtures,  Jigs, 
gauges,  cutters,  etc 816, 000. 00 

Total  estimated  expenditures  for  equipment 2, 607, 657. 00 

.45  cal.  Colt  automatic  pistols,  model  1911 :  Daily  capacity  speci- 
fied by  U.  S.  Government,  3,000 : 

Estimated  cost  of  machinery  equipment 1, 582, 926. 00 

Estimated  cost  of  special  equipment 764,291.00 

Total  estimated  expenditures  for  equipment 2,247,237.00 

.30  cal.  automatic  pistols,  model  3918:  Daily  capacity  specified 
by  U.  S.  Government,  2,000: 

Estlmotod  cost  of  machinery  equipment 880, 884. 00 

Estimated  cost  of  special  equipment 550,  000.  00 

Total  estimated  expenditures  for  equipment 1, 430, 884.  00 

The  total  for  the  three  arms  was  $6,285,768. 

This  letter  of  February  20  was  directed  to  the  small  arms  section. 
Production  Division,  attention  of  Maj.  Hayden  Names.  On  Feb- 
ruary 21,  1918,  a  letter  was  sent  to  the  small  arms  section,  Procure- 
ment Division,  attention  of  Maj.  E.  A.  Shepherd,  in  which  the  same 
estimates  were  given  as  to  the  cost  of  the  additional  facilities. 

18.  On  March  22,  1918,  three  procurement  orders  were  issued,  one 
for  each  arm.  They  were  all  signed  in  typewriting  "  Samuel  Mc- 
Koberts"  and  in  ink  by  Chas.  N.  Black,  colonel.  They  are  sub- 
stantially alike  for  the  three  arms  except  that  each  order  contains 
the  figures  for  the  cost  of  facilities  for  each  arm  that  are  stated  in 
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the  estimates  given  in  Mr.  Tyler's  letter  of  February  20  (Exhibit 
19).    The  procurement  order  for  the  machine  gxms  follows: 

All  communications  should  be  addressed  to  "The  Procurwnent 
Division,  Office  of  the  Chief  of  Ordnance,  U.  S.,  Washin^n,  D.  C. 

The  contract  covering  this  order  will  be  prepared  immediately 
upon  receipt  of  the  contractor's  acceptance  indorsed  on  the  copy  for- 
warded herewith. 

[War  Department  Procurement  Diyialon,  6th  and  B  Streets  NW.  Office  of  the  Chief 
of  Ordnance,  Washington,  D.  C.  Procurement  Orda>  War-Ord-P4565-13425a.  Pro. 
Doc.  2600.  Work  Order  2851-26000.  Form  of  Contract  FP.  Important.  In  reply 
refer  to  War-Ord-P4565-13426a.     File.    Symbol  PS.    O.  O.  War  Dept  April  1,  1912 

P413.8/923.]  --^        K         , 

SUMMARY. 

Date:  March  22,  1918. 

Firm :  Eemington  Arms  Union  Metallic  Cartridge  Co. 

Address :  236  Broadway,  New  York  City,  New  York. 

Quantity: . 

Order  for :  Machine  tool  and  other  equipment  for  the  manufacture 
of  caliber  .30  machine  guns  (heavy  type),  model  1918  (Browning, 
water-cooled). 

Price :  Not  to  exceed  $2,607,657. 

Gentlemen:  1.  I  am  directed  by  the  Acting  Chief  of  Ordnance 
to,  and  do  hereby,  give  you  an  order  to  increase  your  facilities  for 
the  manufacture  of  caliber  .30  machine  guns  (heavy  type),  model 
of  1918  (Browing,  water-cooled),  to  500  per  day,  beginning  Decem- 
ber 1, 1918. 

2.  The  inspection  of  the  material  ordered  herein  will  be  conducted 
by  the  Production  Division  of  the  Ordnance  Office. 

3.  Detailed  plans  covering  the  proposed  procurement  and  installa- 
tion of  machine  tool  and  other  equipment  must  be  submitted  by  you 
to  and  approved  by  the  carriage  section  of  the  Production  Division, 
Ordnance  Office,  before  actual  expenditures  of  money  are  made, 
and  the  total  cost  to  the  United  States  of  said  increased  manufactur- 
ing facilities  shall  not  exceed  $2,607,657.  You  are  to  purchase  the 
facilities  herein  referred  to  on  the  most  favorable  terms  obtainable 
by  you,  subject  to  approval  by  the  contracting  officer  of  the  United 
States. 

4.  The  United  States,  will  promptly  reimburse  you  for  expenses 
incurred  upon  the  submission  of  properly  approved  vouchers.  All 
machine  tools  and  other  equipment  thus  paid  lor  shall  be  the  property 
of  the  United  States. 

6.  The  machine  tool  and  other  equipment  herein  referred  to  is  to 
be  purchased  and  installed  at  your  Bridgeport  Works,  Bridgeport, 
Connecticut,  at  the  earliest  practicable  date. 

6.  The  machine  tool  and  other  equipment  is  to  be  charged  to  the 
Chief  of  Ordnance,  United  States  Army.  You  are  requested  to  for- 
ward the  original  and  three  copies  of  invoices  to  the  Inspection  Di- 
vision, Ordnance  Office,  and  one  copy  of  each  to  the  Procurement  Di- 
vision, Ordnance  Office,  both  located  at  6th  and  B  Streets  NW., 
Washington,  D.  C. 

7.  Any  communication  in  connection  with  this  procurement  order 
should  make  reference  to  P4565-1342Sa ;  PS.    If  you  accept  this 
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order  kindly  wire  this  office  to  that  effect  and  endorse  and  return  the 
enclosed  copy  in  the  manner  indicated  thereon. 
Respectfully, 

(Stamped)  Samuel  McBoberts, 

Colonel^  Ord.  Dept.^  rf.  A. 
By^  Chas.  N.  Black, 
Lieut.  Col.  Ord.  Dept.^  N'.  A. 

The  three  procurement  orders  were  accepted  by  the  claimant  with 
reservations. 

19.  One  of  the  issues  before  us  concerns  the  construction  of  these 
orders  as  to  whether  they  constituted  contracts  or  parts  of  contracts, 
whether  they  superseded  prior  oral  agreements,  or  whether  they 
were  intended  only  as  a  basis  for  the  payment  of  money  to  the 
claimant.  Allotments  to  the  total  amount  stated  in  the  three  orders 
were  later  made  by  the  finance  section  of  the  Ordnance  Department 
providing  for  payment  to  the  Remington  Cp.  when  payments  be- 
came due  of  $6,285,758. 

20.  Another  issue  concerning  which  the  amount  of  testimony 
taken  is  not  inconsiderable  is  as  to  whether  or  not  the  Remington 
Co.  exceeded  the  amounts  stated  in  the  three  procurement  orders 
and  whether  the  United  States  knew  it  had  exceeded  these  amounts 
and  authorized  additional  expenditures,  and  also  as  to  the  right  of 
the  Remington  Co.  to  relief  for  expenditures  beyond  the  limits  stated 
in  the  procurement  orders  if  there  was  such  excess. 

21.  The  Remington  Co.  was  required  by  the  Ordnance  Depart- 
ment, beginning  in  May,  1918,  to  make  weekly  progress  reports  which 
showed  in  respect  to  each  of  the  three  arms  how  much  the  Remington 
Co.  was  authorized  to  expend  under  the  three  procurement  orders 
and  how  much  it  had  actually  expended  at  the  date  of  each  report. 
These  reports  show  that  on  June  22,  1918,  the  Remington  Co.  had 

'  gone  beyond  the  allotment  for  facilities  for  machine  guns ;  on  June 
29,  1918,  it  had  gone  beyond  the  allotment  for  the  Pedersen  devices, 
and  that  on  September  28,  1918,  it  had  gone  beyond  the  allotment 
for  the  Colt  pistols. 

22.  The  Ordnance  Department  stationed  an  officer  at  the  Reming- 
ton Co.'s  plant  in  the  early  part  of  1918,  whose  duty  it  was  to 
signify  his  approval  or  disapproval  of  all  purchases  made  by  the 
Remington  Co.  outside  its  plant.  No  claim  is  made  by  the 
Remington  Co.  for  any  such  purchases  as  do  not  carry  proof 
of  the  approval  of  the  Ordnance  Department.  The  total  of  outside- 
the-plant  purchases  for  the  three  arms  is  $3,129,708.55.  The  total 
of  work  done  inside  the  plant  for  which  claim  is  made  under  the 
facilities  agreement  is  $2,283,209.97.  This  includes  the  Remington 
Co.'s  charge  of  10  per  cent  profit.    The  addition  of  these  two  amounts 


Digitized  by  VjOOQIC 


940  DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT. 

is  $6,412,918.52.  The  claim  as  to  French  machinery  is  $590,652.82. 
The  claim  as  to  French  transmission  machinery  is  an  additional 
sum  of  $38,057.78.  The  total  as  claimed  by  the  Remington  Co.  is 
$6,041,529.12.  The  total  of  the  three  procurement  orders  is  $6,285,758. 
The  total  amount  claimed  by  the  Remington  Co.  is  therefore  less 
than  the  total  amount  allowed  it  for  increased  facilities  by  the  sum 
of  $244,229.18.  In  the  amounts  just  stated  all  items  in  respect  to 
Russian  machinery  are  eliminated. 

23.  The  situation  in  respect  to  the  Russian  machinery  may  be 
briefly  stated.  As  early  as  January,  1918,  the  United  States  had 
determined  to  exercise  the  option  granted  it  by  the  provisions  of  the 
contract  of  January  2,  1918  (Exhibit  6.)  Mr.  Percy  M.  Brother- 
hood, of  the  firm  of  Manning,  Maxwell  &  Moore,  was  designated  as 
the  appraiser  to  represent  the  United  States,  and  he  was  instructed 
by  the  Ordnance  Department  to  appraise  the  Russian  machinery  at 
the  Remington  Co.'s  plant  in  Bridgeport.  He  began  the  appraisal 
in  March,  1918,  and  continued  on  this  work  until  the  fall  of  1918. 
The  appraisal  as  to  machines  and  machine  tools  was  completed  on 
August  13,  1918.  The  Russian  Remington  trustees  designated  Mr. 
Rothen,  of  H.  E.  Prentiss  &  Co.,  as  their  appraiser,  and  he  labored 
contemporaneously  with  Mr.  Brotherhood.  The  machines  were  ap- 
praised at  their  value  as  of  December  31,  1917.  The  amount  of 
depreciation  to  be  charged  had  been  fixed.  The  two  appraisers 
agreed  as  to  value. 

24.  In  the  meantime  a  procurement  order  was  issued  to  the  Rus- 
sian Remington  rifle  contract  trustees,  which  is  not  dated,  but  the 
evidence  shows  that  it  was  issued  on  February  20, 1918.  It  is  signed 
by  Col.  Samuel  McRoberts  and  is  nmnbered  P2822-1484A.  Sched- 
ule M,  which  was  attached  to  this  order,  showed  about  5,190  machines 
which  were  to  be  acquired  by  the  United  States,  and  showed  also  the 
percentages  of  depreciation  referred  to  in  the  order.  This  pro- 
curement order  is  as  follows : 

[War  Department,  Procurement  Division.  6th  and  B  Streets,  N.  W.  Office  of  the  Chief 
of  Ordnance,  Washington,  D.  C.  Procurement  Order,  War-Ord-P  2822-1484A.  P.  Work 
Order.  Form  of  Contract.  Important.  In  reply  refer  to  WazM)rd-.  FUe.  SymhoL 
P412.34/1096.] 

The  contract  covering  this  order  will  be  prepared  immediately 
upon  receipt  of  the  contractor's  acceptance  indorsed  on  the  copy  for- 
warded herewith.    By  formal  contract. 

Date :  Summary.  Quantity. 

*  Firm :  Henry  S.  Kimball,  Wm.  Wallace,  jr.,  E.  Poliakoff,  Col. 
F.  W.  Abbot,  trustees  for  the  Eussian  Government,  as  indicated  iu 
letter. 

Address :  120  Broadway.  New  York,  N.  Y. 

Order  for :  Machine  tools  and  machinery. 

Price :  To  be  determined  later. 

•Sirs  :  1.  I  am  directed  by  the  Acting  Chief  of  Ordnance  to  hereby 
give  you  an  order  for  the  machine  tools  located  at  the  plant  of  the 
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Remington  Arms  Union  Metallic  Cartridge  Co.,  Bridgeport,  Conn., 
but  owned  by  the  Russian  Government  and  placed  in  the  hands  of 
four  (4)  trustees  for  sale. 

2.  The  United  States  will  purchase  all  of  such  machine  tools  and 
machinery  which  can  be  utilized  and  may  be  required  for  the  manu- 
facture 01  rifles  and  machine  guns. 

8,  The  value  of  the  machine  tools  and  machinery  is  to  be  fixed  by 
appraisers,  one  appointed  by  and  representing  the  United  States^ 
the  other  appointed  by  and  representing  the  trustees  for  the  Russian 
Government.  The  basis  of  the  appraisal  shall  be  the  market  value 
as  of  to-day,  where  such  is  ascertainable,  and  if  not  so  ascertainable, 
the  cost  price  of  such  machine  tools  or  machinery  plus  the  average 
increase  or  decrease  in  value  of  machine  tools  of  generally  similar 
character,  the  market  value  of  which  can  be  ascertained.  From  such 
market  value  shall  be  deducted  depreciation  in  accordance  with  the 
percentages  indicated  on  pages  78  and  79,  under  the  heading  "  Sched- 
ule M  "  of  the  supplemental  agreement  between  the  Russian  Govern- 
ment and  the  Remington  Arms  Union  Metallic  Cartridge  Co.,  Inc., 
dated  'September  10, 1917.    A  copy  of  said  schedule  is  hereto  attached. 

4.  In  case  only  a  part  of  any  machine  tools  can  be  utilized  for  the 
manufacture  of  rifles  and  machine  guns,  and  the  value  of  such  part, 
as  fixed  by  the  appraisers,  is  less  than  80%  of  the  value  of  the  com- 
plete machine  tool,  the  trustees  may  elect  to  retain  such  machine  tool 
and  dispose  of  it  elsewhere,  as  they  deem  fit. 

5.  Delivery  at  the  plant  of  the  Remington  Arms  Union  Metallic 
Cartridge  Company,  Bridgeport,  Conn.,  of  the  machine  tools  and 
machinery  will  be  made  immediately  upon  the  completion  of  the 
appraisal  thereof. 

6.  Any  communication  in  connection  with  this  procurement  order 
should  make  reference  to  P2822-1494A.  You  are  requested  to  notify 
this  office  of  your  acceptance  of  the  enclosed  copy.  This  order  and 
your  acceptance  thereof  indicated  as  above  will  constitute  a  verbally 
and  binding  contract  on  both  parties. 

Respectfully, 

(Signed)  Samuel  McRoberts, 

Colonel^  Ordnance^  N,  A, 

25.  The  machine  appraisal  having  been  completed  about  August 
13,  1918,  a  formal  contract  was  prepared.  It  is  dated  October  7, 
1918,  and  is  signed  by  the  Russian  Remington  rifle  contract  trustees 
and  by  the  Remington  Co.,  and  in  behalf  of  the  United  States  by 
Col.  Charles  N.  Black.  It  is  numbered  War-Ord-P2822-1344A  in- 
stead of  War-Ord-P2822-1494A,  the  procurement  order  number. 
After  a  recital  of  the  course  of  title  of  the  machinery  and  the  agree- 
ment of  January  2,  1918  (Exhibit  6),  and  of  the  option  of  the 
United  States  to  purchase  and  its  election  to  purchase,  the  agree- 
ment reads : 

"The  trustees  *  *  *  do  hereby  sell,  assign,  transfer,  and 
convey  unto  the  United  States  of  America  all  the  machines,  machine 
tools,  appliances,  etc.,  *  *  *  described  in  Schedule  A  *  *  * 
located  at  the  Remington  Company  plant  at  Bridgeport,  Conn." 
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also — 

"  The  United  States  covenants  and  agrees  to  pay  to  said  trustees 
the  value  thereof  as  ascertained  and  fixed  by  said  appraisers  and 
•shown  in  Schedule  A  ♦  ♦  *  the  total  amount  payable  hereunder, 
however,  not  to  exceed  the  sum  of  $3,047,473.85." 

26.  In  order  to  pay  this  amount  to  the  Bussian  Bemington  trustees 
the  Government  officers  in  the  finance  section,  at  the  request  of  Maj. 
Shepherd  under  date  of  August  1, 1918,  revoked  from  the  allotments 
under  the  three  procurement  orders  to  the  Bemington  Co.  under 
date  of  March  2,  1918,  the  sum  of  $2,380,667.78  and  reallotted  that 
amount  to  the  Bussian  Bemington  trustees.  On  November  20, 1918, 
another  revocation  of  allotments  to  the  Bemington  Co.  under  the 
three  procurement  orders  was  made  amounting  to  $666,805.57  and 
that  sum  was  reallotted  to  the  Bussian  Bemington  trustees.  The 
total  of  these  two  amounts  is  $3,047,473.35,  the  amount  due  the  Bus- 
sian Bemington  trustees  under  the  contract  of  October  7,  1918.  It 
does  not  appear  that  these  revocations  were  intended  to  be  anything 
more  than  a  temporary  departmental  expedient  arranged  for  the 
purpose  of  making  funds  available  for  the  payment  of  fixed  obliga- 
tions to  the  Bussian  Bemington  trustees.  There  was  no  little  confu- 
sion at  this  time  in  many  matters,  including  the  proper  designation 
of  the  trustees  and  their  relations  to  Bussia  and  the  Bemington  Co. 

27.  The  revocations  of  allotments  left  the  Bemington  Co.  with 
obligations  for  facilities  amounting  to  $6,041,529.12,  while  the  funds 
imder  the  diminished  allotments  amounted  to  only  $3,238,284.64. 
This  leaves  an  excess  of  expenditures  and  obligations  made  by  the 
Bemington  Co.  over  the  available  allotments  to  it  of  $2,803,244.17. 

28.  Printed  drafts  of  proposed  facilities  contracts  for  the  three 
arms  were  sent  to  the  Bemington  Co.  in  May,  1913,  but  they  were  not 
satisfactory.  Negotiations  continued  from  time  to  time  as  to  the 
terms  of  the  contracts  until  November  27,  1918,  when  final  printed 
copies  were  sent  to  the  claimant.  There  were  three  of  these  printed 
contracts,  one  for  each  arm.  They  were  executed  by  the  Bemington 
Co.  on  December  16,  1918,  and  were  sent  to  the  Chief  of  Ordnance 
with  three  letters,  all  substantially  alike  but  referring  separately  to 
the  three  contracts  and  stating  that  the  contracts  are  returned  with 
proper  signatures  with  the  understanding  that  the  amount  stated  in 
the  contract  "  does  not  cover  the  whole  of  such  increased  facilities, 
etc.,  required  for  the  purposes  for  which  these  facilities  are  provided, 
and  with  the  further  understanding  that  in  accordance  with  verbal 
and  written  instructions  from  the  Ordnance  Department  and  with 
its  full  knowledge  and  approval  as  indicated  in  correspondence  per- 
taining thereto,  we  have  proceeded  with  the  preparation  of  and  com- 
mitments for  all,  or  substantially  all,  of  the  facilities  required  and 
that  the  additional  amounts  necessary  to  pay  for  all  of  the  facilities 
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required  for  the  purposes  as  defined  in  the  contract  will  be  provided 
for  by  the  United  States  in  proper  amendments  to  this  contract." 
(Exhibits  76,  77,  and  78.)  The  three  contracts  are  dated  March  22, 
1918. 

29.  The  printed  contracts  in  respect  to  increased  facilities  for  the 
manufacture  of  heavy  Brownings  is  in  substance  as  follows : 

It  recites  that  a  state  of  war  exists  between  the  United  States  of 
America  and  certain  foreign  coimtries,  constituting  a  national  men- 
ace, wherefore  the  usual  requirements  for  advertisement  for  proposals 
are  dispensed  with ;  that  the  United  States  urgently  requires  the  per- 
formance of  the  work  hereinafter  described,  and  it  is  necessary  that 
this  work  be  completed  within  the  shortest  possible  time;  that  it  is 
desired  to  make  provision  for  the  installation  of  increased  facilities 
for  the  manufacture  of  heavy  Brownings  and  that  the  contractor  has 
an  organization  capable  of  pei:forming  such  work  and  is  ready  to 
undertake  the  same  upon  the  terms  and  conditions  herein  provided. 

Article  I  reads : 

^'Increased  facilities. — ^The  contractor  agrees  to  make  the  necessary 
rearrangement  of  its  plant  at  Bridgeport,  Connecticut,  and  to  partly 
make  and  install  and  partly  purchase  and  install  such  machine  tool 
and  other  equipment  (hereinafter  called  increased  facilities)  as  in 
addition  to  the  present  facilities  of  the  contractor  shall  be  necessary 
to  enable  the  contractor  to  manufacture  three  hundred  fifty  (350) 
caliber  .30  (heavy  type)  machine  guns,  model  of  1917,  per  day,  com- 
mencing December  1,  1918.  The  procurement  and  installation  of 
such  increased  facilities  shall  be  in  accordance  with  schedules  sub- 
mitted to  and  approved  by  the  Ordnance  Department,  and  such 
changes  as  may  be  made  therein  as  hereinafter  provided.  It  is  esti- 
mated that  the  cost  of  such  increased  facilities  and  the  installation 
thereof,  together  with  the  cost  of  rearrangement  of  present  facilities, 
will  amount  to  approximately  two  million  six  hundred  seven  thou- 
sand six  hundred  fifty-seven  dollars  ($2,607,657).  The  cost  thereof 
will  be  paid  by  the  United  States,  as  hereinafter  provided,  but  such 
estimate  is  not  to  be  exceeded  unless  additional  cost  is  specifically 
authorized  in  writing  by  the  Chief  of  Ordnance.  The  approval  of 
the  Chief  of  Ordnance  of  the  purchase  of  specific  items  included  in 
the  schedules  shall  be  obtained  as  such  items  are  purchased  or  con- 
tracted for.  Approval  by  the  Chief  of  Ordnance  of  any  increased 
facilities  other  than  those  mentioned  in  the  schedules  and  the  source 
of  supply  and  the  prices  to  be  paid  therefor  shall  be  a  prerequisite 
to  any  obligation  on  the  part  of  the  United  States  to  pay  for  expendi- 
tures made  or  obligations  incurred  subsequent  to  the  signing  of  this 
contract  on  account  of  such  increased  facilities. 

"The  machinery,  tools,  and  other  increased  facilities  paid  for  by 
the  United  States  shall  immediately  upon  such  payment  become  the 
property  of  the  United  States  and  shall,  in  so  far  as  practicable,  be 
kept  separate  and  apart  from  the  property  of  the  contractor  and 
shall  be  marked  as  the  Chief  of  Ordnance  may  direct." 
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Article  II  reads: 

Payments. — The  United  States  will  make  the  following  payments 
for  the  increased  facilities: 

"  Upon  the  certificate  of  the  Chief  of  Ordnance  showing  approval 
of  material  delivered  and  services  or  labor  performed  in  connection 
with  the  increased  facilities  and  work  properly  incident  thereto  as 
herein  elsewhere  provided  the  United  States  will  forthwith  pay  all 
proper  items  of  cost. 

"The  determination  of  the  actual  cost  for  which  the  United  States 
will  pay  shall  be  made  in  accordance  with  the  pamphlet  entitled 
'  Definition  of  "  Cost "  pertaining  to  Contracts '  issued  by  the  finance 
section,  Ordnance  Department,  United  States  Army,  dated  June  27, 
1917j^and  made  a  part  hereof  by  reference. 

"  For  any  machmery,  fixtures,  gauges,  and  other  necessary  equip- 
ment made  wholly  or  in  part  by  the  contractor  and  for  all  work  done 
by  the  contractor  on  the  installation  of  the  increased  facilities  and 
on  the  rearrangement  of  its  present  facilities  and  for  the  cost  of 
labor,  material,  and  overhead  for  all  such  manufacture  and  other 
work  above  specified  the  contractor  shall  be  paid  in  addition  to  the 
actual  cost  as  above  a  profit  of  10%  on  the  cost  of  such  machinery, 
fixtures,  gauges,  and  other  equipment,  or  when  same  are  only  partly 
manufactured  by  the  contractor  it  is  to  receive  10%  on  the  cost  of 
the  portion  manufactured  by  it  periodically  as  accounts  can  be 
audited,  but  not  less  frequently  than  monthly.  No  profit  shall  be 
allowed  to  the  contractor  upon  the  procurement  of  increased  facili- 
ties from  firms  or  corporations  other  than  the  contractor." 

30.  The  contracts  for  facilities  for  the  "pistols"  and  "Pedersen 
devices "  are  identical  with  the  "  Contract  for  heavy  Brownings," 
except  as  to  the  amount  to  be  paid. 

31.  One  of  the  issues  before  the  Board  is  as  to  the  effect  of  a 
formal  contract  executed  after  the  armistice  and  after  the  per- 
formance by  the  contractor  of  his  informal  agreement. 

32.  The  United  States  had  removed  from  the  Remington  Co.'s 
plant  at  Bridgeport  since  January  19  2,662  machine  tools,  which 
were  facilities  which  had  been  used  in  the  manufacture  of  the  three 
arms.  Of  this  number,  2,167  were  purchased  from  the  Russian 
trustees  and  495  were  purchased  from  outside  contractors.  In  addi- 
tion to  the  machine  tools  98  per  cent  of  the  special  equipment,  com- 
prising jigs,  fixtures,  gauges,  cutters,  drills,  reamers,  arbors,  etc., 
which  had  been  provided  by  the  Remington  Co.  as  facilities  for  the 
manufacture  of  the  Browning  machine  guns,  and  95  per  cent  of  the 
same  kind  of  equipment  which  had  been  provided  by  the  Remington 
Co.  for  the  manufacture  of  the  Colt  pistol  have  been  removed  by 
the  United  States.  The  shipment  of  these  machine  tools  and  of  the 
special  equipment  has  been  made  to  the  arsenals  of  the  United  States 
or  to  Government  warehouses.  The  remainder  of  the  special  equip- 
ment for  the  Browning  machine  guns  and  the  Colt  pistols  has  been 
packed  ready  for  shipment.     The  equipment  for  the  manufacture 
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of  the  Pedersen  device  has  been  left  at  Bridgport,  for  the  reason 
that  it  is  possible  that  a  new  contract  may  be  made  with  the  Eem- 
ington  Co.  for  the  manufacture  of  this  device. 

33.  There  has  been  no  suggestion  in  the  record  or  in  the  evidence 
that  the  Remington  Co.  did  not  perform  its  undertakings  to  the 
satisfaction  of  the  Ordnance  Department.  No  less  than  28  contracts 
were  in  existence  in  November,  1918,  between  the  claimant  and  the 
United  States,  all  of  which  called  for  adjustment. 

DECISION. 

1.  We  have  touched  in  the  findings  of  fact  on  a  few  of  the  salients 
in  this  case.  Enough  has  been  stated  to  demonstrate  that  there  was 
no  conflict  in  intention  between  the  officers  of  the  Ordnance  Depart- 
ment and  the  representatives  of  the  Eemington  Co.  The  United 
States  intended  to  pay  for  the  necessary  facilities  for  the  manufac- 
ture of  the  three  arms,  and  having  paid  for  them  to  become  their 
owner.  The  difficulties  that  have  arisen  are  due  to  the  unavoidable 
confusion  that  ensued  from  the  attempt  of  all  concerned  to  perform 
unprecedented  undertakings  within  a  period  of  time  all  too  brief. 
The  work  Was  well  done,  both  by  the  officers  of  the  Ordnance  Depart- 
ment and  by  the  Bemington  Co.  It  remains  for  the  United  States 
to  perform  its  obligations. 

2.  The  Eemington  Co.  began  work  on  the  Browning  machine  guns 
on  August  4, 1917,  and  on  September  24, 1917,  it  received  a  purchase 
order  for  15,000  machine  guns  which  stated  that  "the  contract  to 
be  entered  into  shall  contain  such  other  and  usual  terms  and  condi- 
tions as  may  be  required  by  the  Ordnance  Department,"  and  a  form 
for  "  Cost  and  profit  contract "  was  inclosed  with  the  purchase  order. 

The  purchase  ordered  recited  that  it  was  "  in  confirmation  letter 
of  this  office  of  August  4, 1917  (C.  M.  C.  472.543/3)." 

3.  We  determine  that  an  agreement  was  entered  into  between  the 
United  States  and  the  Remington  Co.  on  August  4,  1917,  confirmed 
by  purchase  order  of  September  24,  1917,  for  the  manufacture  of 
Browning  machine  guns;  that  the  officer  representing  the  United 
States  was  Gen.  William  Crozier,  Chief  of  Ordnance;  that  the  terms 
of  the  agreement  were  that  the  manufacture  of  the  guns  should  be 
on  a  cost  plus  10  per  cent  basis ;  that  all  additional  facilities  that  were 
necessary  for  the  production  of  the  Browning  machine  gun  should 
be  acquired  by  the  Bemington  Co. ;  that  the  United  States  should 
repay  to  the  Remington  Co.  the  cost  of  such  facilities  as  it  should 
purchase ;  that  for  all  facilities  that  the  Remington  Co.  should  manu- 
facture in  its  own  plant  the  United  States  should  pay  the  Remington 
Co.  the  cost  plus  10  per  cent ;  that  the  United  States  should  own  all 
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the  facilities  that  it  paid  for,  whether  purchased  from  outside  con- 
tractors or  manufactured  inside  the  Kemington  Co.'s  plant, 

4.  These  were  the  terms  of  the  agreement  under  which  the  Rem- 
ington Co.  undertook  the  manufacture  of  Browning  machine  guns. 
The  ^testimony  of  the  officers  of  the  Ordnance  Department  and  of 
the  witnesses  for  the  claimant  is  to  that  effect.  There  is  no  conflict 
in  the  evidence.  It  is  not  the  inference  that  is  made  from  the  state- 
ments of  one  or  two  of  the  witnesses.  All  are  unanimous  that  the 
agreement  with  the  Kemington  Co.  was  as  stated.  These  were  "  the 
usual  terms"  prescribed  by  the  Ordnance  Department,  using  the 
words  of  the  purchase  order  of  September  24,  1917.  They  were  in 
substance  the  terms  under  which  many  other  "  facilities "  contracts 
with  other  concerns  were  performed. 

The  terms  were  substantially  those  contained  in  the  first  drafts  of 
contracts  that  were  sent  the  Remington  Co.  in  May,  1918,  and  those 
found  in  the  formal  contracts  executed  by  the  Remington  Co.  on 
December  16, 1918. 

5.  The  requirements  for  the  production  of  Browning  machine  guns 
as  to  the  number  of  guns  to  be  manufactured  and  as  to  the  time  in 
which  they  were  to  be  delivered  were  unprecedented. 

It  was  a  new  weapon.  The  details  that  had  to  be  worked  out  be- 
fore actual  production  could  be  begun  were  incredibly  complicated 
and  were  subject  to  frequent  and  continuous  changes  that  extended 
through  the  summer  of  1918. 

6.  The  decision  of  the  Ordnance  Department  that  the  Remington 
Co.  should  undertake  the  manufacture  of  Colt  pistols  was  made  in 
December,  1917,  after  investigation,  and  after  conferences  with  the 
Remington  Co.'s  representatives. 

The  Remington  Co.'s  officers  stated  that  the  same  arrangements 
would  have  to  be  made  for  the  payment  for  increased  facilities  for 
the  manufacture  of  Colt  pistols  that  had  been  made  for  the  manu- 
facture of  Browning  machine  guns. 

That  was  agreed  to  by  the  officers  of  the  Ordnance  Department. 

7.  The  order  to  the  Remington  Co.  to  proceed  with  preparations 
to  manufacture  Colt  pistols  came  in  the  letter  of  December  29, 191T, 
from  Gen.  Wheeler,  Acting  Chief  of  Ordnance,  which  was  initialed 
by  Gen.  Thompson,  chief  of  the  small-arms  section. 

It  called  for  the  manufacture  of  150,000  Colt  pistols  and  stated 
that  the  contract  would  contain  "  such  other  and  usual  terms  as  the 
Ordnance  Department  may  prescribe." 

Tlie  terms  that  were  orally  agreed  to  as  to  facilities  were  that 
the  United  States  should  pay  for  all  such  additional  facilities  as 
should  be  necessary  for  the  manufacture  of  Colt  pistols  and  that  the 
other  terms  should  be  the  same  as  those  under  which  the  Remington 
Co.  had  undertaken  the  manufacture  of  Browning  machine  gmk^ 
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8.  The  manufacture  of  Colt  pistols  in  the  volume  required  by  the 
orders  of  the  Ordnance  Department  made  the  undertaking  of  the 
Remington  Co.  a  colossal  one. 

No  other  concern  would  have  ventured  on  so  mighty  a  task. 

The  drawings  which  had  been  used  by  the  Colt  Co.  were  of  little 
value.  The  requirements  for  interchangeability  of  parts,  coupled 
with  the  production  of  3,000  pistols  a  daj^,  called  for  an  entirely  new 
set  of  drawings. 

These  were  made  by  the  Remington  Co.  and  were  used  by  the 
other  pistol  manufacturers  in  place  of  the  Colt  Co.  blue  prints. 

The  Colt  Co.  had  been  able  to  make  a  few  pistols  a  day  whose 
parts  were  interchangeable,  but  this  was  due  to  the  skill  and  experi- 
ence of  some  of  its  workmen  and  was  accomplished  in  spite  of  de- 
fective and  insufficient  plans  or  drawings. 

The  magnitude  and  difficulty  of  the  Eemington  Co.'s  pistol  manu- 
facturing contract  can  hardly  be  overstated. 

It  is  agreed  that  the  claimant's  performance  of  the  Colt  pistol 
contract  was  most  creditable  to  it  and  that  was  an  important  reason 
for  the  letter  of  September  4,  1918,  which,  while  it  reduced  the  per 
diem  requirement  of  Browning  machine  guns  from  500  to  350,  stated 
that  the  Eemington  Co.  may  use  any  machines  released  by  such  re- 
duction in  the  manufacture  of  Colt  pistols. 

9.  A  letter  of  January  23,  1918,  signed  by  Gen.  Wheeler,  Acting 
Chief  of  Ordnance,  and  approved  by  the  Secretary  of  War,  con- 
stitutes the  agreement  as  to  facilities  under  which  the  manufacture 
of  the  Pedersen  device  went  forward.    That  letter  provides  that — 

"  *  *  *  the  Government  (is)  to  pay  all  expenses  for  the  neces- 
sary additional  machinery,  special  equipment,  and  special  machinery 
that  may  have  to  be  acquired,  and  all  other  costs  of  manufacture,  all 
machinery  and  equipment  provided  or  paid  for  by  the  Government 
to  become  the  property  of  the  Government." 

It  was  understood  and  agreed  between  the  Remington  Co.  and  the 
Government  that  the  usual  provisions  of  Ordnance  Department  con- 
tracts for  facilities  should  obtain  in  respect  to  the  procurement  of 
facilities  for  the  manufacture  of  the  Pedersen  device,  viz,  that  for 
such  facilities  as  the  Eemington  Co.  purchased  from  contractors 
outside  of  its  own  plant  the  Government  would  pay  the  cost  and  no 
more,  while  the  Government  would  pay  for  the  work  done  by  the 
Remington  Co.  in  its  own  plant  in  the  manufacture  of  facilities  the 
cost  of  such  manufacture  plus  10  per  cent. 

The  Pedersen  device  was  a  new  invention  and  had  not  been  manu- 
factured by  anybody  prior  to  February,  1918.  It  was  not  possible 
for  any  expert  to  determine  with  any  approach  to  accuracy  what 
machinery,  machines,  machine  tools,  jigs,  gauges,  etc.,  would  be  re- 
quired for  the  manufacture  of  1,000  Pedersen  devices  per  day. 
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The  situation  on  February  1,  1918,  was  that  oral  agreements  had 
been  entered  into  between  the  United  States  and  the  Remington  Co. 
in  respect  to  furnishing  the  facilities  for  the  manufacture  of  the 
Browning  machine  gun  and  the  Colt  pistol  as  stated,  and  that  there 
was  an  agreement  between  the  United  States  and  the  Bemington  Co. 
as  to  facilities  for  the  Pedersen  device  which  was  based  on  the  letter 
of  January  23,  1918.  The  agreements  in  respect  to  the  three  arms 
were  identical. 

The  touchstone  to  be  applied  to  the  agreements  for  facilities  is  the 
word  "necessary."  It  is  the  word  used  by  all  the  witnesses  in  de- 
scribing the  arrangements  between  the  United  States  and  the  Rem- 
ington Co.  when  they  say  that  the  Government  was  to  pay  for  all 
such  additional  facilities  as  are  necessary.  The  same  word  is  used  in 
the  drafts  of  contracts,  in  the  formal  contracts,  in  the  letter  of  Jan- 
uary 23,  1918,  and  elsewhere.  The  pressure  on  the  Government  to 
supply  its  Army  with  machine  guns  and  pistols  was  enormous  and 
unremitting.  A  similar  pressure  was  applied  by  the  officers  of  the 
Ordnance  Department  on  the  Remington  Co.  The  limit  on  the  facili- 
ties which  were  to  be  provided  for  the  manufacture  of  the  three  arms 
was  always  and  only  such  facilities  as  were  necessary  to  meet  the 
gigantic  requirements  of  the  department.  The  details  of  the  kind 
and  amount  of  machines,  jigs,  gauges,  etc.,  that  should  be  provided 
for  the  manufacture  of  the  three  arms  were  left  to  the  Remington  Co. 
to  determine,  but  no  purchase  of  any  facility  was  made  by  the  Rem- 
ington Co.  for  which  claim  is  now  made  against  the  United  States 
which  does  not  carry  with  it  the  approval  of  an  officer  of  the  United 
States.  The  attitude  of  the  Ordnance  Department  is  shown  in  the 
letter  of  Col.  McFarland  to  the  Remington  Co.,  dated  November  3, 
1917: 

"(c?)  This  department  does  not  feel  in  a  position  to  prescribe  the 
manufacturing  methods  which  any  particular  manufacturer  should 
follow  in  planning  and  constructing  equipment  or  in  the  actual 
manufacture  of  the  gun,  as  it  is  thought  that  such  manufacturer 
should  determine  the  particular  plan  whicl^  best  suits  his  organization 
and  facilities,  having  in  view  the  delivery  of  guns  at  the  earliest 
practicable  date,  with  final  delivery  of  the  required  number  within 
the  time  specified." 

We  have  found  that  on  February  1,  1918,  the  Remington  Co.  was 
engaged  in  the  manufacture  of  the  three  arms ;  that  the  terms  under 
which  the  facilities  were  to  be  furnished  had  been  settled,  and  that 
informal  agreements  were  in  existence  under  which  the  work  was 
going  on. 

We  come  now  to  a  discussion  of  the  estimates  that  were  furnished 
by  the  Remington  Co.  and  the  three  procurement  orders  of  March  ^, 
1918. 
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10.  The  Bemington  Co.  contemplated  when  it  submitted  its  esti- 
mates of  February  20,  1918,  that  the  Government  would  make  use 
of  the  Russian  machinery  and  equipment.  On  the  same  day,  to  wit, 
February  20,  1918,  the  Government  issued  a  purchase  order  to  the 
Russian  trustees  by  which  the  Government  exercised  its  option  on 
the  Russian  machinery  and  determined  to  purchase  that  machinery 
direct  from  the  Russian  trustees  and  not  through  the  Remington  Co. 
This  procurement  order  is  signed  by  Gen.  McRoberts  himself,  who 
was  the  head  of  the  Procurement  Division.  This  is  important,  since 
before  the  estimates  contained  in  the  Remington  Co.'s  letter  of 
February  20,  1918,  were  received  by  the  Ordnance  Department  it 
had  already  been  determined  that  the  purchase  of  the  Russian  ma- 
chineiy  should  be  made  under  a  separate  procureirient  order  and  a 
separate  contract  with  the  Russian  trustees  and  not  through  the 
Remington  Co. 

Before  any  action  was  taken  by  the  Ordnance  Department  in  re- 
six)nse  to  the  claimant's  letter  of  February  20,  1918,  the  estimates 
were  revised  and  additional  items  estimated  to  amount  to  $400,000 
were  added  and  certain  machinery  requirements  were  increased  by 
about  $100,000.  This  was  done  by  the  claimant's  letter  of  March 
19,  1918. 

11.  What  is  the  eflFect  of  the  three  procurement  orders  of  March 
22,  1918?  They  were  accepted  by  the  Remington  Co.,  but  with  cer- 
tain qualifications  or  reservations  in  respect  to  the  Colt  pistol  and  the 
Pedersen  device. 

One  suggestion  is  that  wlien  the  Remington  Co.  made  its  estimate 
of  February  20,  1918,  it  made  an  offer  or  bid  or  proposal  by  which 
it  undertook  to  supply  all  the  facilities  that  were  necessary  for  the 
manufacture  of  the  three  arms  in  accordance  with  the  requirements 
at  a  cost  of  not  to  exceed  the  costs  stated  in  its  estimates. 

That  suggestion  is  not  borne  out  by  the  evidence.  It  is  in  fact 
inconsistent  with  the  testimony  of  the  officers  of  the  Ordnance  De- 
partment as  well  as  that  of  the  claimant's  witnesses.  Many  of  the 
officers  of  the  Ordnance  Department  who  testified  before  us  stated 
•explicitly  that  no  such  arrangement  was  intended  or  contemplated. 
No  officer  of  the  Ordnance  Department  has  testified  that  such  an 
arrangement  was  made.  There  are  also  several  considerations  which 
are  conclusive  against  the  existence  of  such  an  arrangement. 

(a)  The  total  of  the  smns  mentioned  in  the  three  procurement 
orders  of  March  22,  1918,  is  $6,286,758.  The  estimates  made  by  the 
Remington  Co.  in  its  two  letters  of  February  20  and  March  19, 1918, 
are  $6,285,758,  plus  $400,000  and  plus  about  $100,000  more. 

(b)  It  was  not  possible  to  make  estimates  in  February,  1918,  that 
ivould  be  anything  except  a  guess.    The  claimant  had  not  proceeded 
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far  enough  in  production  on  February  20,  1918,  to  determine  how 
much  additional  equipment  would  be  required. 

(c)  In  the  letter  of  February  21,  1918,  from  the  Procurement  Di- 
vision to  the  claimant  it  is  stated — 

"  *  *  ♦  It  being  impracticable  at  this  time  to  determine  the  unit 
prices  upon  which  to  base  said  contracts,  nor  to  estimate  with  any 
degree  of  accuracy  the  amount  of  money  required  to  be  expended  in 
the  purchase  of  machinery  and  other  equipment^  and  in  the  required 
rearrangement  of  existing  manufacturmg  facihties." 

This  statement  over  the  signature  of  Col.  Black  is  supported  by 
the  testimony  of  all  the  claimant's  witnesses  and  most  of  the  officers 
of  the  Ordnance  Department. 

(d)  In  the  letter  from  the  Eemington  Co.  to  the  Ordnance  De- 
partment of  February  27,  1918,  the  claimant  says : 

**  We  are  submitting  the  attached  estimates  with  the  understanding 
that  the  items  may  be  modified  as  and  when  necessary  to  economical 
production  and  at  an  increased  or  decreased  cost  as  may  eventuate." 

In  its  letter  of  February  20,  1918,  the  claimant  writes : 

"  We  have  also  prepared  more  comprehensive  estimates  of  the  costs 
involved,  although  these  estimates  will  still  be  subject  to  modifica- 
tions as  conditions  of  the  labor,  machinery,  and  supply  markets 
make  them  necessary." 

(e)  A  large  portion  of  the  machines  scheduled  and  included  in 
the  estimates  belonged  to  the  Russian  trustees  and  the  value  of  these 
machines  was  a  separate  matter  to  be  determined  by  an  appraisal  car- 
ried on  by  appraisers  appointed  by  the  United  States  and  by  the 
trustees,  and  payment  for  these  machines  was  to  be  made  directly 
by  the  United  States  to  the  trustees  and  not  to  the  Remington  Co. 
The  claimant  therefore  had  no  control  over  the  amount  to  be 
paid  by  the  United  States  to  the  Russian  trustees.  It  was  natural 
to  include  the  Russian  machinery  in  the  estimate  of  what  it  would 
cost  the  United  States  to  furnish  the  necessary  facilities,  but  it  is 
inconsistent  with  a  bid  by  the  Remington  Co.  to  furnish  facilities 
for  a  limited  amount  if  the  United  States  was  to  buy  a  very  large 
portion  of  the  facilities  itself  from  other  persons. 

(/)  The  estimates  made  by  the  Remington  Co.  contemplated  that 
a  considerable  portion  of  the  cost  of  that  portion  of  the  facilities 
that  should  be  made  inside  the  Remington  Co.'s  plant  should  be 
paid  for  in  connection  with  the  production  contracts  for  the  three 
arms  and  not  as  a  part  of  the  facilities  contracts.  It  was  not  until 
May  or  June,  1918,  that  the  United  States  determined  to  include 
this  class  of  facilities  as  a  part  of  the  facilities  contracts,  and  at 
that  time  the  cost  of  facilities  made  inside  the  Remington  plant  was 
changed  from  the  production  contracts  to  the  facilities  contracts 
account. 
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(g)  An  agreement  by  the  Remington  Co.  to  supply  all  necessary 
facilities  for  a  limited  sum  was  contrary  to  the  previous  oral  agree- 
ment that  had  been  entered  into  and  contrary  to  the  terms  of  the 
agreement  that  was  made  by  letter  of  January  23, 1918. 

(A)  It  was  known  both  to  the  officers  of  the  Ordnance  Department 
and  to  the  Eemington  Co.  that  the  requirements  for  the  production  of 
the  three  arms  was  so  iromense  and  the  time  in  which  to  manufacture 
them  was  so  short  that  it  was  completely  impossible  for  any  contract 
to  be  entered  into  for  a  fixed  amount  which  would  be  even  approxi- 
mately accurate. 

(i)  The  requirements  as  to  interchangeability  of  parts  of  the  ma- 
chine guns  and  the  Colt  pistols  were  that  not  only  should  all  the 
parts  made  by  the  Remington  Co.  for  each  weapon  be  interchangeable 
with  the  same  parts  that  were  made  for  all  other  similar  weapons 
manufactured  by  it,  but  also  that  all  the  parts  for  these  two  arms 
made  by  the  Remington  Co.  should  be  interchangeable  with  similar 
parts  made  by  all  other  concerns  engaged  in  the  manufacture  of 
these  two  arms.  This  was  a  rigorous  requirement  and  required  a  per- 
fection in  manufacture  that  had  not  been  originally  contemplated  by 
the  Remington  Co. 

(j)  "  Mass  production  "  of  the  three  arms  had  never  been  under- 
taken by  any  company  before.  The  time  allowed  the  Remington  Co. 
for  reaching  an  extraordinary  per  diem  production  was  extremely 
Hmited.  Col.  Eames  testified,  after  stating  that  he  understood  the 
estimates  might  be  increased  or  diminished,  as  follows : 

"It  should  be  borne  in  mind  that  in  an  ordinary  time  of  peace 
a  period  of  18  months  to  put  in  the  installation  for  getting  out  500 
pistols  a  day  is  appalling,  and  we  demanded  that  they  put  in  an 
installation  sufficient  to  get  out  3,000  pistols  a  day  and  finish  it  in 
5  months.  They  began  about  the  end  of  that  period.  I  simply  men- 
tion that  to  indicate  why  these  things  were  done  in  such  an  ap- 
parently reckless  manner.   There  was  no  other  way  to  do  it." 

We  determine  that  the  three  procurement  orders  of  March  22, 1918, 
constitute  parts  of  the  informal  agreements  under  which  the  manu- 
facture of  the  three  arms  continued  to  go  forward. 

They  do  not  supersede  the  oral  agreements.  No  reference  is  found 
in  the  orders  to  the  important  provisions  of  the  previous  agreements 
that  the  Remington  Co.  should  receive  no  profit  on  the  purchases  of 
facilities  made  by  it  on  the  outside  and  that  it  should  be  entitled 
to  10  per  cent  profit  on  the  facilities  made  by  it  in  its  own  plant. 

The  main  purpose  of  the  procurement  orders  was  as  a  basis  for 
the  allotment  of  funds  out  of  which  to  pay  for  the  facilities. 

The  procurement  orders  did  not  eliminate  the  essential  word  on 
which  all  the  arrangements  with  the  Remington  Co.  depended. 
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The  procurement  orders  were  still  subject  to  the  provisions  of 
the  agreements  that  the  United  States  would  pay  the  Bemington  Co. 
for  such  additional  facilities  as  were  "necessary." 

The  ejSFect  of  the  procurement  orders  is  that  the  money  limits 
therein  stated  are  not  to  be  exceeded  unless  it  is  found  that  additional 
facilities  are  "  necessary  "  to  enable  the  llemington  Co.  to  reach  the 
requirements  for  production  of  the  three  arms,  both  as  to  the  totals 
named  and  as  to  the  number  to  be  produced  daily. 

It  was  understood  by  all  concerned  that  in  case  the  amounts  stated 
in  the  procurement  orders  should  not  prove  sufficient  to  cover  all 
necessary  facilities,  additional  procurement  orders  would  be  issued 
and  additional  funds  allotted.  This  method  was  followed  by  the 
Ordnance  Department  in  other  cases.  It  was  an  established  practice 
which  the  emergencj'^  of  the  war  made  necessary. 

The  Kemington  (5o.  is  not  asking  for  any  reimbursement  for  any 
facilities  beyond  those  that  have  been  found  to  be  "necessary"  to 
accomplish  its  task  and  the  determination  as  to  necessity  is  not  that 
of  the  Remington  Co.  alone,  but  it  is  also  that  of  the  officers  of  the 
Ordnance  Department  who  were  charged  with  the  duty  of  making 
such  determination. 

An  officer  of  the  Ordnance  Department  was  stationed  at  the  claim- 
ant's plant  at  Bridgeport  who  approved  in  writing  the  purchase  of 
all  facilities  as  to  which  the  Remington  Co.  now  makes  claim  for 
reimbursement. 

The  costs  of  the  facilities  manufactured  by  the  claimant  inside  its 
own  plant  have  been  certified  and  approved  by  Government  account- 
ants for  the  most  part,  although  some  additional  work  remains  to  be 
done  by  them. 

If  the  procurement  orders  as  to  the  Brovming  machine  gun  had 
constituted  a  contract  under  which  the  Remington  Co.  agreed  to 
furnish  all  the  necessary  facilities  for  the  sum  named  in  the  orders 
(which  is  not  the  case),  that  contract  would  have  been  entirely 
upset  by  the  issuing  of  three  new  procurement  orders  after  March 
22,  1918,  calling  for  such  an  additional  number  of  field  and  base 
spare  parts  of  the  gun  beyond  anything  that  had  been  contemplated 
in  February  and  March,  1918,  that  the  requirements  for  Browning 
machine  guns  rose  from  600  per  day  to  nearly  1,000  per  day.  The 
Remington  Co.  was  required  to  manufacture  enough  field  and  base 
spare  parts  beyond  those  on  which  the  estimates  and  procurement  or- 
ders were  based  to  make  one  more  gun  in  addition  to  each  of  the  500 
per  diem  requirement.  The  facilities  had  nearly  all  been  purchased  or 
contracted  for  by  September,  1918,  when  the  per  diem  requirements 
were  reduced  to  350.  As  all  the  extra  spare  parts  had  to  be  manu- 
factured within  the  same  time  as  the  guns  themselves  and  be  shipped 
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along  with  the  guns  the  facilities  that  were  needed  for  these  increased 
requirements  were  commensurably  increased. 

A  production  of  350  Browning  machine  guns  per  diem  with  the 
added  spare  parts  required  substantially  more  facilities  than  the 
earlier  requirement  of  500  machine  guns  with  standard  spare  parts 
only. 

Besides  this  the  Government  ordered  a  rear  sight  and  a  compli- 
cated panoramic  sight  for  the  Browning  machine  gun  that  greatly 
increased  the  number  of  operations  necessary  to  complete  a  gun  and 
added  measurably  to  the  increased  facilities  required. 

Changes  in  the  Browning  machine  gun  were  constantly  and  fre- 
quently being  made  after  March,  1918,  all  of  which  affected  the 
number  and  kind  of  necessary  facilities. 

If  then  the  Eemington  Co.  had  made  a  proposal  to  furnish  all  the 
facilities  for  the  Browning  machine  gun  as  that  gun  was  designed  in 
March,  1918,  and  agreed  to  do  so  for  a  limited  amount  of  money, 
such  an  agreement  soon  disappeared  beyond  resurrection  when  re- 
quirements were  nearly  doubled  and  substantial  changes  and  additions 
to  the  guns  were  made  by  direction  of  the  Ordnance  Department. 

However,  that  was  not  the  agreement,  and  no  witness  on  either 
side  has  so  testified. 

The  estimated  number  of  Russian  machines  that  would  be  used  as 
stated  in  the  claimant's  letter  of  March  19,  1918,  was  4,391.  The 
United  States  acquired  799  additional  machines  from  the  Russian 
trustees,  all  of  which  are  included  in  the  bill  of  sale  and  contract  of 
October  7,  1918,  and  for  which  the  United  States  has  paid  to  the 
Russian  trustees  $3,047,000  and  owes  about  $100,000  more. 

The  United  States  itself  determined  to  buy  these  additional  ma- 
chines from  the  Russian  trustees  and  by  doing  so  added  to  the  num- 
ber which  the  Remington  Co.  had  included  in  its  estimates.  The 
percentage  of  increase  above  shown  is  over  18  per  cent,  which  would 
amount  to  about  $550,000  if  applied  to  the  $3,140,000  which  is  sub- 
stantially the  amount  to  which  the  Russian  trustees  were  entitled 
under  the  contract  of  October  7,  1918. 

The  United  States  has  bought  all  these  machines  from  the  Russian 
trustees  and  now  owns  them,  and  has  had  the  benefit  of  their  use  on 
its  work  by  the  Remington  Co. 

In  other  words,  the  United  States  by  its  action  in  acquiring  799 
more  machines  from  the  Russian  trustees  than  had  been  estimated, 
and  in  charging  the  additional  cost  to  the  Remington  Co.'s  allot- 
ments and  procurement  orders,  must  be  held  to  have  enlarged  by 
such  action  any  limit  on  the  amount  of  facilities  needed  that  had 
previously  been  fixed. 

The  United  States  paid  the  bill  that  it  owed  to  the  Russian  trus- 
tees by  taSing  the  money  from  funds  that  had  been  allotted  to  the 
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Remington  Co.  There  was  much  testimony  as  to  the  manner  in 
which  funds  were  allotted  and  allotments  revoked,  and  as  to  the 
transfer  of  funds  from  production  account  to  facilities  account  and 
the  reverse.  None  of  this  evidence  has  any  material  bearing  on  the 
issues  presented. 

The  rights  of  the  claimant  depend  on  a  determination  of  the  terms 
of  its  agreements  with  the  United  States  and  not  on  the  methods 
adopted  by  the  Government  for  the  payment  of  its  obligations. 

The  Remington  Co.  had  included  in  its  estimates  of  February  2. 
1918,  the  facilities  that  belonged  to  the  trustees. 

The  United  States  had  an  option  on  all  the  facilities  belonging  to 
the  trustees.  By  the  procurement  order  directed  to  the  trustees  and 
issued  on  February  20,  1918,  the  United  States  had  exercised  its 
option  to  purchase  all  the  facilities  that  were  necessary  for  the  pro- 
duction of  the  three  arms.  On  March  1, 1918,  an  appraiser  had  been 
selected  by  the  United  States  to  appraise  these  facilities.  Before  the 
procurement  orders  of  March  22, 1918,  were  issued,  the  United  State> 
had  determined  to  acquire  title  from  the  trustees  of  all  necessary 
facilities,  and  the  title  passed  from  the  trustees  to  the  United  States 
as  soon  as  any  article  of  machinery  or  machine  was  designated  for 
use  on  the  manufacture  of  the  three  arms. 

The  agreement  between  the  United  States  and  the  trustees  was 
distinct  and  separate  from  the  agreement  between  the  United  State:^ 
and  the  Remington  Co.  The  United  States  dealt  directly  with  the 
trustees.  The  payments  which  it  made  were  made  to  the  trustees. 
The  Remington  Co.  was  not  a  party  to  the  agreements  between  the 
United  States  and  the  trustees. 

The  acts  of  the  United  States  are  consistent  throughout  in  dealing 
with  the  trustees  as  one  entity  and  with  the  Remington  Co.  as  another 
entity. 

The  formal  contract  with  the  trustees  dated  October  7,  1918,  cov- 
ered a  portion  of  the  facilities  the  title  to  which  had  been  already 
acquired  by  the  United  States  and  the  payments  thereunder  were  due 
to  the  trustees  and  not  to  the  Remington  Co. 

The  procurement  orders  of  March  22, 1918,  if  treated  as  contracts, 
were  with  the  Remington  Co.,  not  the  trustees.  The  limitations  on 
expenditures  were  limitations  on  the  amounts  to  be  spent  by  the 
Remington  Co.  for  which  the  Remington  Co.  should  be  entitled  to 
reimbursement. 

They  were  not  limitations  on  the  amount  that  the  United  States 
should  pay  to  the  trustees  in  acquiring  title  to  their  facilities.  That 
was  res  inter  (dies. 

The  proposed  formal  contracts  which  the  Government  prepareil 
and  sent  to  the  Remington  Co.  for  execution  provided  for  the  pay- 
ment to  the  Remington  Co.,  not  to  the  trustees,  of  an  Amount  not 
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to  exceed  $6^85,758  "unless  additional  cost  is  authorized  by  the 
Chief  of  Ordnance."  These  drafts  furnish  evidence  of  what  the 
Government  considered  to  be  the  terms  of  the  previous  oral  agree- 
ments, or  rather,  admissions  by  the  Government  that  it  was  bound 
at  least  to  the  extent  provided  for  in  the  drafts  of  contracts  which 
the  Government  prepared  and  submitted  to  the  Remington  Co. 
Three  separate  drafts  were  prepared  covering  the  three  arms,  and 
they  were  all  substantially  alike,  except  that  the  estimated  cost  for 
increased  facilities  for  the  machine  guns  was  $2,607,657,  for  the  Colt 
pistol  $2,247,217,  and  for  the  0.30/18  pistol  $1,430,684.  Article  I 
reads : 

"The  contractor  agrees  to  *  *  *  purchase  and  install  such 
machinery,  etc.,  which  in  addition  to  the  present  facilities  of  the 
contractor  shall  be  necessary  to  enable  the  contractor  to  manufacture 
500  Browning  machine  guns  *  *  *  and  necessary  spare  parts 
per  day  beginning  December  1,  1918.  The  procurement  and  instal- 
lation of  such  machinery,  etc.,  shall  be  in  accordance  with  detailed 
plans  submitted  to  and  approved  by  the  carriage  section  *  *  * 
and  such  changes  as  may  be  made  therein  as  hereinafter  provided. 
It  is  estimated  that  the  cost  of  such  increased  facilities  will  amount  to 
approximately  $2,607,657,  and  the  cost  thereof  will  be  paid  by  the 
United  States  as  hereinafter  provided,  but  such  estimate  is  not  to 
be  exceeded  unless  additional  cost  is  authorized  by  the  Chief  of 
Ordnance.  The  approval  by  the  Chief  of  Ordnance  of  the  purchase 
of  specific  items  included  in  the  detailed  plans  shall  be  obtained  as 
such  items  are  purchased  or  contracted  for.  Approval  by  the  Chief 
of  Ordnance  of  any  increased  facilities  other  than  those  mentioned 
in  the  detailed  plans,  and  the  source  of  supply  and  the  price  to  be 
paid  therefor  shall  be  prerequisite  to  any  obligation  on  the  part  of 
the  United  States  to  reimburse  the  contractor  for  expenditures  made 
or  obligations  incurred  subsequent  to  the  signing  of  this  contract  on 
account  of  such  increased  facilities. 

"  The  equipment,  etc.,  paid  for  by  the  United  States  shall  imme- 
diately upon  such  payment  become  the  property  of  the  United  States 
and  shall  in  so  far  as  practicable  be  kept  separate  from  the  property 
of  the  contractor  and  shall  be  marked  as  the  Chief  of  Ordnance  may 
direct. 

"Article  II.  The  United  States  will  make  the  following  pay- 
ments to  the  contractor  for  the  increased  facilities:  Upon  the  cer- 
tificate of  the  Chief  of  Ordnance  showing  approval  of  property  de- 
livered and  service  or  labor  performed  m  connection  with  the  in- 
creased facilities  the  United  States  will  promptly  reimburse  the 
contractor  for  all  proper  items  of  cost." 

The  remainder  of  Article  II  and  Article  III  makes  provision  for 
the  manner  in  which  the  cost  shall  be  determined. 

Article  IV  provides  for  the  inspection,  Article  V  for  a  waiver  of 
liens,  and  Article  VI  provides  that  all  subcontracts  shall  be  made 
by  the  Remington  Co.  in  its  own  name  and  "all  subcontracts,  pur- 
chases, estimates,  and  arrangement  for  performing  this  contract  must 
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be  approved  by  the  Chief  of  Ordnance  or  his  duly  accredited  repre- 
sentative." The  formal  contracts  which  were  executed  by  the  Rem- 
ington Co.  on  December  16,  1918,  make  provision  in  Article  I  for 
increased  facilities  in  language  almost  exactly  identical  with  the  pro- 
visions of  the  drafts  which  have  been  quoted.  There  are  one  or  two 
verbal  changes,  but  the  only  one  of  importance  is  that  in  place  of 
the  words  "  detailed  plans,"  which  are  used  in  the  drafts,  the  word 
"  schedules ''  is  used  in  the  formal  contracts.  The  provision  in  the 
drafts  that  the  facilities  paid  for  by  the  United  States  should  become 
the  property  of  the  United  States  is  the  same  in  the  two  instruments. 
The  provision  in  Article  II  of  the  drafts  and  of  the  formal  contracts 
in  relation  to  cost  is  the  same.  The  formal  contracts  provide,  as  the 
drafts  do  not,  that  the  contractor  shall  be  paid  a  profit  of  10  per 
cent  on  the  cost  of  such  machinery,  etc.,  as  was  made  in  whole  or  in 
part  by  the  contractor,  and  also  that  no  profit  should  be  paid  the 
contractor  upon  the  procurement  of  increased  facilities  from  other 
firms  and  corporations.  The  formal  contracts  also  contain  provisions 
tor  the  cancellation  and  termination  of  the  contract.  The  provision 
in  Article  X  of  the  formal  contracts  is  like  that  contained  in  the 
drafts,  but  with  this  additional  provision,  that  the  contractor  shall 
not  be  entitled  to  reimbursement  from  the  United  States  for  expendi- 
tures under  subcontracts  until  such  subcontract  "shall  have  been 
submitted  to  and  approved  by  the  contracting  ofiicer,  except  that  in 
case  no  action  is  taken  by  the  contracting  officer  within  seven  days 
after  such  submission,  his  approval  of  the  contract  or  subcontract  so 
submitted  shall  be  presumed." 

Article  XIV  of  the  formal  contracts  provides  for  the  adjustment 
of  "  all  claims,  doubts,  or  disputes  by  the  Secretary  of  War  or  by 
a  board  selected  by  the  Secretary  of  War  to  hear  and  determine  any 
such  claims,  doubts,  or  disputes    *    *     *." 

Article  XVIII  defines  the  Chief  of  Ordnance  as  including  the 
Acting  Chief  of  Ordnance  or  "  any  person  who  is  accredited  as  his 
duly  authorized  representative  specifically  delegated  to  perform  such 
functions  as  are  herein  attributed  to  the  Chief  of  Ordnance." 

The  provision  in  the  draft  is  that  the  term  "  Chief  of  Ordnance  " 
shall  be  construed  to  mean  his  "successor  or  successors,  his  duly 
authorized  agent  or  agents." 

Another  difference  between  the  drafts  and  the  formal  contracts 
is  that  the  drafts  provide  for  the  manufacture  of  necessary  spare 
parts,  whereas  in  the  formal  contracts  the  provision  for  spare  parts 
is  omitted. 

The  important  differences  therefore  between  the  proposed  con- 
tracts and  the  formal  contracts  are  that  the  words  "  detailed  plans  ** 
in  the  draft  are  changed  to  "  schedules  "  in  the  formal  contracts,  and 
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that  the  provision  for  manufacturing  the  necessary  spare  parts  is 
not  contained  in  the  formal  contracts. 

When  the  drafts  or  galley  proofs  were  submitted  to  the  Remington 
Co.  on  or  about  May  6, 1918,  the  matter  was  referred  by  the  Reming- 
ton Co.  to  Capt.  A.  M.  Mattice,  its  advisory  engineer,  who  prepared 
a  memorandum  showing  the  changes  that  were  desired  (Exhibit  46). 
Marginal  notes  and  suggestions  were  made  on  the  gallery  proofs. 
The  substance  of  this  memorandum  is  that  the  drafts  do  not  provide 
for  the  payment  to  the  Remington  Co.  of  the  usual  profit  on  facilities 
manufactured  by  it  in  its  own  plant.  The  other  matters  referred  to 
in  the  memorandum  relate  to  methods  of  payment  for  the  Reming- 
ton Co.'s  disbursements  and  the  suggestion  that  the  system  of  cost 
accounting  then  in  operation  be  continued,  a  suggestion  that  the 
private  affairs  of  the  Remington  Co.  should  be  secure  from  inspec- 
tion, a  request  to  be  exempt  from  giving  a  bond,  a  change  in  the 
wording  of  that  the  "  Chief  of  Ordnance  "  means,  and  a  suggestion 
that  purchases  for  less  than  $5,000  might  be  exempted  from  detailed 
approval  by  the  officer  of  the  Ordnance  Department.  The  closing 
paragraphs  of  the  memorandum  are  as  follows : 

"  On  the  same  page  we  have  crossed  out  the  words  '  and  necessary 
spare  parts.'  The  equipment  included  in  the  estimates  which  we 
have  submitted  was  sufficient  only  for  3,000  pistols  per  day,  and 
any  spare  parts  which  may  be  required  would  have  to  come  out  of 
the  pistol  production.  It  would  evidently  not  be  possible  to  estimate 
on  equipment  to  include  spare  parts  unless  we  know  beforehand  what 
quantities  of  spare  parts  would  be  required. 

"  On  the  same  page  we  have  changed  '  detailed  plans '  to  '  schedules  * 
in  three  places.  This  is  one  of  the  most  important  of  all  the  changes. 
If  detailed  plans  must  be  prepared  before  the  items  involved  can 
be  purchased  or  contracted  for,  it  would  be  absolutely  impossible 
to  meet  the  production  dates  which  the  Government  desires,  or  any- 
thing even  approximating  such  dates.  The  words  'detailed  plans ^ 
would  result  only  in  delays,  with  no  offsetting  advantage." 

The  reason  for  the  delay  in  settling  on  the  terms  of  the  formal 
contracts  does  not  clearly  appear.  There  were  numerous  discussions 
between  the  officers  of  the  Remington  Co.  and  the  officers  of  the 
United  States.  The  undisputed  evidence  of  the  witnesses  both  for 
the  Government  and  for  the  claimant  shows  that  the  understanding 
between  the  parties  from  the  beginning  was  that  the  Remington  Co. 
should  act  as  intermediary  between  the  United  States  and  outside 
contractors  in  the  purchase  of  the  needed  facilities,  and  that  the 
Remington  Co.  should  pay  the  outside  contractors  for  all  outside 
purchases,  and  that  the  United  States  should  reimburse  the  Reming- 
ton Co.  for  all  such  payments,  but  that  no  profit  or  commission  or 
fee  to  the  Remington  Co.  should  be  added.  It  was  also  the  under- 
standing between  the  parties  from  the  beginning  that  for  facilities 
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manufactured  and  work  done  by  the  Remington  Co.  in  its  own  plant 
the  Remington  Co.  should  receive  the  cost  thereof  plus  a  profit  of 
10  per  cent. 

The  point  made  by  Capt.  Mattice  in  respect  to  "detailed  plans" 
was  well  taken.  There  never  were  any  detailed  plans  and  there  is 
no  evidence  to  show  that  there  was  any  objection  to  making  the 
change  from  "^  detailed  plans  "  to  "  schedules." 

There  is  another  memorandum  made  by  Capt.  Mattice  (Exhibit 
58),  dated  July  29,  1918,  which  was  sent  to  the  contract  section  of 
the  Procurement  Division  on  August  15,  together  with  the  proposed 
drafts.  This  memorandum  covers  many  details  but  has  to  do  chiefly 
with  suggested  verbal  changes.  The  substantial  matter  dealt  with 
is  in  relation  to  payment  being  made  to  the  Remington  Co.  to  cover 
the  cost  to  it  of  the  rearrangement  and  installation  of  the  facilities. 
Payment  for  that  cost  is  provided  in  Article  I  of  the  formal  contract 

That  the  procurement  orders  of  March  22,  1918,  were  not  issued 
for  the  purpose  of  superseding  prior  agreements  but  were  issued  as 
one  of  the  preliminaries  to  formal  written  contracts  is  demonstrated 
by  the  evidence,  e.  g. : 

(a)  The  procurement  orders  contain  a  heading  to  the  effect  that 
the  contracts  covering  these  orders  will  be  prepared  immediately  on 
receipt  of  acceptance. 

(6)  The  drafts  of  contracts  which  the  Government  prepared  and 
sent  the  claimant  contained  this  provision  in  Article  I : 

"It  is  estimated  that  the  cost  of  such  increased  facilities  will 
amount  to  approximately  $1,430,884  (in  the  Pedersen  device  draft) 
and  the  cost  thereof  will  be  paid  by  the  United  States  as  hereinafter 
provided.  Such  estimate  is  not  to  be  exceeded  unless  additional  cost 
IS  authorized  by  the  Chief  of  Ordnance." 

This  is  not  only  the  best  evidence  of  what  the  Government  under- 
stood were  the  terms  of  the  agreements,  but  it  constitutes  an  admis- 
sion by  the  Government  that  it  is  boimd  at  least  to  the  extent  covered 
by  the  provisions  which  it  prepared  and  announced  itself  ready  in 
May,  1918,  to  sign. 

The  provisions,  of  Article  I  of  the  formal  contract  which  both 
parties  executed  are  substantially  identical  with  those  received  above. 

The  important  words  are  "  estimated  "  and  "  approximately  "  and 
the  phrase  that  the  "  estimate  "  is  not  to  be  exceeded  unless  additional 
"  cost "  is  authorized  by  the  "  Chief  of  Ordnance." 

"  Chief  of  Ordnance  "  is  defined  in  the  draft  as  meaning  "  his  suc- 
cessor or  successors,  his  duly  authorized  agent  or  agents,** 

(c)  One  example  of  exceeding  the  "  estimate  "  and  of  adding  to 
the  cost  is  found  in  the  action  of  the  Ordnance  Department  in  pur- 
chasing for  the  Government  799  more  machines  from  the  Bussiaii 
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trustees  than  were  originally  listed,  which  involved  more  than 
$500,000  additional. 

(d)  Col.  Bascom  Little,  who  was  special  assistant  to  the  Chief  of 
Ordnance  and  whose  duties  and  powers  over  small  arms  were  plenary, 
testified,  page  205: 

"  So  far  as  I  know  nobody  in  the  Ordnance  Department  had  any 
idea  that  that  estimate  that  they  made  was  anything  except  to 
establish  some  sort  of  a  figure  to  shoot  at. 

"Q.  To  work  from? 

"A.  Yes." 

(e)  Col.  Hay  den  Eames,  who  was  in  charge  of  the  production  of 
small  arms,  testified :  ^ 

"The  consequence  was  that  the  initial  estimates  of  the  machinery 
required  was  little  better  than  a  good  general  guess  based  on  the 
general  knowledge  of  the  subject  and  nothing  more;  therefore  neces- 
sarily subject  to  change  as  we  went  along,  and  our  main  object  in 
getting  any  kind  of  complete  estimate  at  all  was  the  one  set  forth 
by  Maj.  Jeffery  this  morning  partly,  and  partly  as  a  basis  for  mak- 
ing procurement  orders.  There  had  to  be  something  definite,  with 
full  expectation  that  it  might  be  raised,  lowered,  or  changed  at  any 
time." 

(/)  Maj.  Jeffery,  whose  duties  were  the  supervision  of  the  facili- 
ties that  were  furnished  for  the  manufacture  of  the  three  arms, 
testified  that  in  his  conversations  with  Mr.  Kimball  and  Mr.  Betts, 
representing  the  claimant  company,  he  stated : 

"We  had  a  certain  allotment  on  different  facilities  contracts,  and 
those  were  based  on  preliminary  estimates  made  for  the  purpose  of 
having  a  certain  amount  of  money  set  up  to  apply,  which  was  a 
prerequisite  to  securing  any  authorization  or  any  money ;  that  they 
were  furnishing  information  as  fast  as  they  could  as  to  what  their 
actual  necessities  were,  and  then  we  on  our  part  were  moving  the 
paper  work  as  rapidly  as  we  could  to  bring  those  into  the  form  of 
appropriations  or  allotments." 

That  the  claimant  began  making  applications  for  additional  allot- 
ments in  May,  1918,  and  that — 

"  It  was  the  understanding  throughout  the  entire  department  that 
upon  a  proper  showing  by  the  Remington  Company  this  additional 
allotment  would  be  granted." 

He  stated  further  that  he  learned  that  the  expenditures  for  facili- 
ties had  exceeded  the  original  estimates  in  July,  1918,  and — 

"  Then  as  the  matter  developed  and  it  was  seen  that  further  money 
was  needed  to  acquire  the  facilities  necessary  to  produce  the  various 
arms  that  they  were  under  contract  to  make  they  started  sending  in 
applications  for  small  amounts  for  minor  purchases,  and  we  started 
through  the  applications  to  secure  the  increased  allotments.     That 
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procedure  became  extremely  burdensome,  because  it  meant  the  same 
amount  of  work  for  a  single  machine  as  there  would  be  for  a  million- 
dollar  appropriation,  and  our  later  efforts  were  to  try  to  find  out 
what  their  needs  would  be  for,  say,  some  months  ahead,  and  at  the 
time  of  the  armistice  we  were  engaged  in  working  up  an  intelligent 
and  more  or  less  comprehensive  estimate  as  to  the  requirements, 
with  the  idea  of  putting  through  an  application  for  an  allotment 
which  would  carry  them  some  time. 

"  I  said  to  them  (the  claimants)  at  various  times  that  this  thin? 
was  thoroughly  understood  by  the  various  officers,  and  for  them  to 
go  ahead  and  not  stop  and  wait  for  me  to  get  these  things  through: 
that  they  would  go  through  and  in  due  course  of  time  the  money 
would  be  appropriated,  and  in  several  cases  we  explained  the  reason 
for  the  delay  of  getting  then/  through. 

"  I  always  viewed  the  procurement  order  as  commonly  understood 
as  being  a  Government  order  not  containing  a  lot  oi  detail,  but 
issued  for  the  purpose  of  getting  an  allotment  so  that  the  contractor 
would  have  something  that  he  could  go  ahead  on." 

We  attach  little  importance  to  the  three  formal  facilities  contracts 
issued  in  December,  1918.  Those  contracts  were  executed  after  the 
need  for  the  facilities  therein  provided  for  had  ceased  to  exist.  (2."» 
Comp.  Dec,  Nov.  25,  1918.)  Moreover,  all  of  the  facilities,  or 
substantially  all,  covered  by  those  three  contracts  had  already'  been 
procured  by  claimant.  The  claimant's  execution  and  delivery  of 
those  contracts  was  only  conditional  and  contained  reservation  in 
the  claimant's  three  letters  of  December  16,  1918,  returning  the 
contracts  after  they  had  been  signed  by  them,  in  the  following  words: 

••We  are  returning  with  proper  signatures  the  attached  original 
and  triplicate  of  contract  *  *  *  with  the  understanding  that 
the  amount  of  *  *  *  specified  therein  does  not  cover  the  whole 
of  such  increased  facilities,  etc.,  required  for  the  purposes  for  which 
these  facilities  are  provided,  and  with  the  further  understanding: 
that  in  accordance  with  verbal  and  written  instructions  from  the 
Ordnance  Department  and  with  its  full  knowledge  and  approval  as 
indicated  in  correspondence  pertaining  thereto,  we  have  proceeded 
with  the  preparation  of  and  commitments  for  all,  or  substantially  all. 
of  the  facilities  required,  and  that  the  additional  amounts  necessary 
to  pay  for  all  of  the  facilities  required  for  the  purposes  as  definetl 
in  the  contract  attached  will  be  provided  for  by  the  United  States 
in  proper  amendments  to  this  contract. 

"  We  execute  and  return  the  contract  with  the  understanding  that 
the  second  paragraph  of  Maj.  Swartout's  letter  of  November  27  is 
not  meant  to  include  mere  casual  or  incidental  requests."  (Exhibits 
76,  77,  and  78.) 

Our  conclusion  is  that  the  United  States  entered  into  agreements 
with  the  Remington  Co.  for  the  manufacture  of  Browning  machine 
guns,  Colt  pistols,  and  the  Pedersen  device;  that  the  agreement  for 
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the  Browning  machine  guns  was  made  on  August  4,  1917 ;  that  the 
agreement  for  the  Colt  pistols  was  made  on  December  29,  1917, 
and  that  the  agreement  for  the  Pedersen  devices  was  made  on  Janu- 
ary 23, 1918.  That  the  agreements  were  identical  for  the  three  arms, 
and  provided  that  the  United  States  would  reimburse  the  Eeming- 
ton  Co.  for  all  facilities  which  it  acquired  which  were  necessary  for 
the  production  of  the  three  arms  in  the  amount  and  within  the  time 
required  by  the  Ordnance  Department.  That  the  United  States 
should  become  the  owner  of  the  facilities  for  which  it  made  pay- 
ment. That  the  Eemington  Co.  should  receive  for  the  facilities 
which  it  purchased  for  (xovernment  use  from  outside  contractors 
the  exact  amount  which  it  spent  and  no  more,  and  that  the  Remington 
(^o.  should  receive  for  the  facilities  which  it  manufactured  in  its  own 
plant  the  cost  of  manufacture  plus  10  per  cent. 

The  agreements  as  above  stated  are  the  agreements  under  which 
the  claimant  is  entitled  to  relief.  The  agreements  are  modified  by 
the  three  procurement  orders  of  March  22,  1918,  in  this  respect, 
that  the  per  diem  requirements  of  the  three  arms  are  stated  in  the 
procurement  orders  and  the  money  limits  stated  in  the  three  orders 
are  limits  beyond  which  the  Remington  Co.  was  not  authorized  to  go 
unless  additional  facilities  were  found  necessary  in  order  to  attain 
the  required  jjer  diem  production  and  unless  the  manufacture  or 
purchase  of  the  additional  facilities  should  receive  the  sanction  of 
the  Chief  of  Ordnance  or  "his  successor  or  successors,  his  duly 
authorized  agent  or  agents,"  and  subject  also  to  the  further  modifica- 
tions made  by  increasing  the  requirements  by  orders  for  additional 
base  and  field  spare  parts  and  such  orders  and  directions  by  officers 
of  the  Ordnance  Department  which  increased,  diminished,  or  modi- 
fied the  requirements  for  the  production  of  the  three  arms. 

The  purchase  by  the  United  States  of  facilities  from  the  Russian 
trustees  is  a  matter  between  the  United  States  and  the  Russian 
trustees,  and  the  amounts  paid  or  to  be  paid  by  the  United  States  to 
the  Russian  trustees  for  facilities  should  not  be  deducted  from  the 
amounts  stated  in  the  three  procurement  orders.  The  limits  on 
amounts  stated  in  the  three  procurement  orders  are  limits  on  the 
expenditures  by  the  Remington  Co.  itself  and  should  be  entirely 
separate  from  payments  made  by  the  United  States  to  the  Russian 
trustees  and  from  contracts  made  between  the  United  States  and  the 
Russian  trustees. 

It  appears  from  the  evidence  before  us  that  the  amounts  stated 
in  the  three  procurement  orders  of  March  22, 1918,  were  not  exceeded 
by  the  Remington  Co.  and  that  the  allotments  made  under  the  three 
procurement  orders  are  sufficient  to  reimburse  the  Remington  Co. 
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for  the  facilities  which  it  purchased  from  outside  contractors  as 
well  as  for  the  facilities  which  it  manufactured  inside  its  own  plant 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Ordnance  Claims  Board  for  action  in  the  manner  provided  in  sub- 
division C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage,  and 
Traffic  Division. 

Col.  Delafield  concurring. 


Digitized  by  VjOOQIC 


June  19,  1920. 
Case  No.  342. 

In  re  CLAIM  OF  THE  WAB  CBBTE  SHIPBinLDIira  CO. 

1.  NO  BELIEF  WITHOUT  CONTBACTITAL  BELATION.— The  claimant  is  not  en- 

titled under  the  act  of  March  2,  1919,  to  reimbursement  for  loss  sustained 
in  the  performance  of  a  contract  to  which  the  United  States  Government 
was  not  a  party. 

2.  CLAIM  AND  DECISION.--This  claim  for  $104,063.48  arises  under  the  act  of 

March  2,  1919,  and  is  presented  upon  the  theory  that  claimant  sustained 
a  loss  preparing  to  perform  an  informal  contract  with  the  Government. 
Held,  claimant  is  not  entitled  to  relief. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

The  Board  finds  the  following  to  be  the  facts ; 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $104,063.48,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  West  Coast  Shipbuilding  Co.  entered  into  formal  contracts 
with  the  United  States,  dated  June  29,  1918,  providing  for  the  con- 
struction of  14  concrete  river  boats  at  $132,577  each.  Seven  were  to 
be  built  on  Puget  Sound  and  seven  on  the  Atlantic  Coast. 

3.  The  organizers  and  officers  of  the  West  Coast  Shipbuilding  Co. 
were  H.  W.  Spear,  Sydney  G.  Rosenberg,  and  E.  W.  Darling.  The 
West  Coast  Shipbuilding  Co.,  in  August,  1918,  was  not  making  rapid 
progress  on  its  contracts.  It  was  in  need  of  money  and  had  not  been 
able  to  secure  the  required  bond.  Mr.  Darling  held  the  title  of 
eastern  manager  of  the  West  Coast  ighipbuilding  Co.  He  and  Mr. 
Rosenberg  believed  that  they  could  obtain  financial  backing  from 
individuals  in  the  east  or  near  east. 

4.  An  instrument  was  executed  in  the  following  form : 

"AiTG.  20,  1918. 
"  E.  W.  Darling  or  E.  W.  Darling  and  Associates, 

"  Washington,  Z>.  C. 
"  Reg.  seven  concrete  river  steamers  for  which  we  have  contract  with 
war  transportation  service,  U.  S.  A.,  to  be  built  at  Wilmington, 
N.  C. 

"  We  are  desirous  of  securing  your  cooperation  in  the  handling  and 
financing  of  said  work  and  enter  into  the  following  arrangement 
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with  you  for  carrying  out  the  project  on  practically  the  same  lines 
as  discussed  by  us  from  time  to  time. 

"  In  consideration  of  your  services  in  performing  this  function  and 
securing  required  financial  cooperation  we  hereby  agree  to  pay  your 
salary  and  expenses  from  July  1st,  1918,  until  work  is  completed  and 
in  addition  thereto  $30,000.  We  also  agree  to  divide  equally  with 
you  all  net  profits. 

"All  pajments  received  on  this  contract  shall  be  placed  in  a  Wash- 
ington bank,  subject  to  the  signature  of  either  you  or  S.  G.  Rosenberg 
and  the  counter-signature  of  some  person  or  persons  to  be  appointed 

"We  reserve  the  right  to  inspect  or  audit  the  book  or  accounts 
covering  this  work  at  any  time  during  the  life  of  this  agreement  and 
have  full  supervision  of  the  work  at  all  times. 

"  West  Coast  Shipbuilding  Company. 
"  Per  (Signed)  H.  B.  Spear,  President:' 

5.  Certain  business  men  of  Chicago,  represented  by  their  attorney, 
Walter  H.  Eckert,  agreed  to  aid  in  the  enterprise  of  constructing  the 
seven  steamers  on  the  Atlantic  coast.  After  conference  with  the  oflS- 
cers  of  the  Transportation  Service  in  Washington  a  corporation  was 
organized  under  the  laws  of  Delaware,  called  the  War  Crete  Ship- 
building Co.  Its  officers  were  E.  W.  Darling,  president;  Sydney  G. 
Kosenberg,  secretary ;  and  W.  H.  Eckert,  assistant  secretary. 

6.  The  Chicago  men  advanced  some  money  and  a  yard  was  secured 
at  Wilmington,  N.  C,  materials  were  ordered,  work  was  begun  on  the 
steamers,  and  a  Government  inspector  assigned  for  service  at  Wil- 
mington. 

7.  Messrs.  Darling  and  Rosenberg  assigned  to  the  claimant  com- 
pany the  rights  they  had  acquired  under  the  quoted  instrument  of 
August  20,  1918.    The  assignment  reads: 

"  Know  all  men  by  these  presents.  That  we,  E.  W.  Darling  and 
Sidney  G.  Rosenberg,  who  have  heretofore  done  business  as  E.  W. 
Darling  &  Associates,  for  and  in  consideration  of  the  sum  of  one 
dollar  ($1.00)  and  other  good  and  valuable  considerations  to  us  in 
hand  paid,  the  receipt  of  which  are  hereby  acknowledged,  do  herebr 
sell,  assign,  transfer,  set  over,  and  deliver  to  the  War  Crete  Shipbuila- 
ing  Co.  all  of  our  right,  title,  and  interest  of  every  kind  and  character 
which  we  may  have  in  and  to  a  certain  contract  with  the  West  Coast 
Ship  Building  Company,  dated  August  20, 1918,  and  hereto  attached, 
as  well  as  all  of  our  right,  title,  and  interest  in  and  to  all  proceeds 
derived  therefrom,  with  full  right  of  said  corporation  to  take  any  and 
all  such  action  or  actions  under  said  contract  that  mav  be  necessary 
and  to  do  every  act  or  thing  that  we  personally  could  do. 

"In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals 
this  10th  day  of  September,  A.  D.  1918. 

"(Signed)  E.  W.  Darling.  [seal.] 

"  ( Signed )  Sydney  G.  Rosenbebo.     [seal.]  " 
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8.  In  early  October  Mr.  Eckert  was  convinced  that  the  West  Coast 
Shipbuilding  Co.  was  not  going  to  be  able  to  furnish  a  bond  or  to 
perform  its  contracts  with  the  United  States. 

He  came  to  Washington  and  talked  with  Maj.  Frank  Van  Vleck. 
He  testified  that  he  stated  that  the  claimant  company  would  have  to 
stop  work  at  Wilmington  in  view  of  the  situation  in  which  the  West 
Coast  Shipbuilding  Co.  and  the  claimant  were  placed,  and  that  Maj. 
Van  Vleck  told  him  that  under  no  circumstances  should  construction 
of  the  vessels  be  suspended,  and  that  in  any  event  the  Government 
would  see  that  the  claimant  company  would  be  recompensed  for  the 
amoimt  it  had  expended  and  should  expend.  The  claimant  company, 
relying  on  the  assurance  of  Maj.  Van  Vleck,  continued  its  operations 
at  Wilmington. 

Mr.  Eckert's  testimony  is  supported  by  the  statements  of  some  of 
the  Government  officers, 

Maj.  Van  Vleck  denies  that  he  gave  Mr.  Eckert  any  assurances 
that  the  Government  would  pay  the  claimant  for  its  past  or  future 
costs.  His  testimony  is  supported  by  that  of  other  Government 
officers. 

The  situation  in  October,  1918,  was  one  of  confusion.  The  repre- 
sentatives of  the  West  Coast  Shipbuilding  Co.  and  of  the  War  Crete 
Co.  and  the  officers  of  the  United  States  have  been  heard  several  times. 
Varying  opinions  have  been  rendered  by  officers  of  the  United  States. 
The  record  is  a  long  one  and  not  free  from  difficulties  and  compli- 
cations. The  United  States  inspector  was  recalled  from  Wilming- 
ton the  last  of  October  and  further  operations  at  that  place  were 
discontinued. 

DECISION. 

1.  The  claim  is  that  Maj.  Van  Vleck  ordered  the  claimant  to  go 
ahead  with  its  construction  of  the  steamers  at  Wilmington  and  as- 
sured it  that  the  Government  would  see  that  it  was  recompensed  for 
its  expenditures.  It  is  contended  that  as  a  result  an  informal  agree- 
ment was  entered  into  between  the  United  States  and  the  War  Crete 
Shipbuilding  Co.  within  the  terms  of  the  act  of  March  2, 1919,  under 
which  relief  should  be  given. 

2.  Such  a  claim  is  not  well  founded.  The  contracts  between  the 
United  States  and  the  West  Coast  Shipbuilding  Co.  were  formal 
contracts,  duly  executed  in  the  manner  prescribed  by  law.  The  in- 
artistic instrument  by  which  the  claimant  company  took  the  place 
of  the  West  Coast  Shipbuilding  Co.  in  the  construction  of  the  seven 
steamers  on  the  Atlantic  coast  could  not  operate  to  modify  the  for- 
mal contracts  of  June  29, 1918.  The  claimant  company  was  engaged 
in  the  performance  of  the  West  Coast  Shipbuilding  Co.'s  contracts. 
There  was  no  substitution  of  the  War  Crete  Co.  as  a  concern  hav- 
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ing  contractual  relations  with  the  United  States.  Whether  the 
claimant  company  is  properly  described  as  a  subcontractor  or  a 
partner  or  an  agent  of  the  West  Coast  Shipbuilding  Co.  it  is  not 
necessary  for  this  Board  to  determine.  There  is  no  escape  from  the 
conclusion  that  the  War  Crete  Co.  was  endeavoring  to  perform  the 
contract  that  had  been  entered  into  between  the  United  States  and 
the  West  Coast  Shipbuilding  Co.  for  the  construction  of  seven  con- 
crete river  steamers  at  $132,677  each.  It  appears  to  be  conceded  by 
the  claimant  that  such  was  the  situation  from  the  time  of  the  organi- 
zation of  the  War  Crete  Co.  down  to  October  1, 1918,  and  the  inter- 
view with  Maj.  Van  Vleck. 

3.  In  the  matter  of  the  claim  of  the  West  Coast  Shipbuilding  Co. 
numbered  150-C-2296  on  our  docket  we  have  held  that  the  deter- 
mination of  the  validity  ot  the  contracts  dated  June  29, 1918,  depends 
upon  the  decision  of  the  question  as  to  whether  or  not  the  require- 
ment for  a  contractor's  bond  was  waived,  and  that  that  question  must 
be  determined  by  the  courts  and  not  by  this  Board. 

4.  The  War  Crete  Co.  is  in  the  same  position  that  the  West  Coast 
Co.  would  have  been  in  if  the  latter  company  had  been  engaged  at 
Wilmington,  N.  C,  in  the  construction  of  the  seven  steamers  under 
its  formal  contract.  There  were  no  other  contracts  except  those  of 
June  29, 1918. 

If  Maj.  Van  Vleck  had  said  to  an  official  of  the  West  Coast  Go. 
on  October  1,  1918,  to  go  ahead,  the  Government  will  recompense 
you  for  you ;  expenditures,  it  would  hardly  be  contended  that  such 
statements  would  abrogate  the  terms  of  the  formal  contract  and 
result  in  a  new  agreement  having  been  entered  into.  The  fact  that 
Maj.  Van  Vleck  may  have  made  these  statements  to  a  representative 
of  the  War  Crete  Co.  (although  we  do  not  intimate  that  he  really 
did  make  such  statements)  can  not  transform  the  War  Crete  Co 
from  an  agent  of  the  West  Coast  Co.  into  a  contractor  with  the 
United  States. 

6.  The  War  Crete  Co.'s  undertaking  was  to  build  seven  river 
steamers  for  $132,677  each,  in  accordance  with  the  terms  and  speci- 
fications of  the  contract  of  June  29, 1918.  It  was  organized  for  the 
purpose  of  performing  that  contract.  It  had  partly  completed  its 
performance.  The  contracts  of  June  29,  1918,  were  not  canceled 
until  October  31,  1918.  The  obstacles  in  the  way  of  holding  that 
Maj.  Van  Vleck,  in  his  conversations  with  Mr.  Eckert,  put  an  end  to 
the  June  29  contract  and  substituted  a  new  informal  agreement  with 
a  different  party,  are  insuperable. 

There  is  no  suggestion  of  any  change  having  been  made  in  the  ar- 
rangements between  the  West  Coast  Co.  and  the  War  Crete  Co. 

After  October  1,  1918,  as  well  as  before,  the  War  Crete  Co.  wa8 
bound  by  its  agreements  with  the  West  Coast  Co. 
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6.  The  rights  of  the  claimant  company  must  be  worked  out 
through  the  West  Coast  Co.  If  assurances  were  given  by  Gen. 
Goethals  and  Maj.  Van  Vleck  to  the  claimant  as  alleged,  they  are 
perhaps  of  importance  as  evidence  that  the  requirement  of  a  bond 
from  the  contractor,  the  West  Coast  Co.,  was  waived. 

If  the  West  Coast  Co.  in  an  action  against  the  United  States  is 
successful  in  establishing  that  the  necessity  for  a  bond  was  waived, 
it  may  well  be  that  one  of  the  elements  in  its  damages  would  be  the 
amount  of  expenditures  made  by  the  claimant  company  in  the  course 
of  its  performance  of  the  iindertakings  of  the  West  Coast  Shipbuild- 
ing Co. 

7.  The  testimony  and  the  exhibits  and  the  whole  record  have  been 
examined.  It  would  serve  no  useful  purpose  to  discuss  them  in  de- 
tail. 

As  has  been  said,  the  facts  do  not  warrant  a  finding  that  there  was 
any  agreement  entered  into  between  the  claimant  company  and  the 
United  States. 

DISPOSITION. 

A  final  order  will  be  entered  denying  the  claimant  company  reliefi 
Col.  DelafieJd  concurring. 
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June  19,  1920. 
Case  No.  1553. 

In  re  CLAIM.  OF  KEHINGTON  AKMS  TT.  M.  C.  CO. 

1.  SPECIAL  FACILITIES— MACHINE  GTTNS  AliD  PISTOLS.— Where  the  claimant 

procured  a  lot  of  equipment  for  machine  g^uns  and  pistols  to  use  on  a 
contract  with  France,  which  was  canceled  and  the  machinery  left  on  its 
hands,  and  the  ITnited  States  desiring  to  control  and  own  all  available 
facilities  for  such  manufacture,  agrreed  to  buy  and  pay  for  all  such  neces- 
sary facilities,  and  the  correspondence  and  evidence  shows  that  both  par- 
ties had  this  particular  "  French  machinery  *'  in  mind,  that  It  was  ap- 
praised by  CK>vernment  officials  and  used  for  production  without  charge 
for  hire,  an  agreement  arose  under  the  act  of  March  2,  1919,  to  pay  for 
such  special  machinery. 

2.  SPECIAL  FACILITIES— OITNSTOCKS.— Where  the  claimant  offered   to  make 

gunstocks  on  a  cost-plus  basis  on  condition  that  the  Government  wonld 
pay  the  cost  of  all  equipment  of  whatsoever  character,  which  offer  wu 
accepted,  an  agreement  arose  under  the  act  of  March  2,  1919,  to  pay  for 
special  facilities,  and  the  evidence  shows  here  that  certain  machinery 
known  as  the  French  machinery  was  included  therein. 

3.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2, 1919,  for  1723,810.75. 

Held,  claimant  entitled  to  recover. 


Mr.  Eaton  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $628,823.65  by  rea.son  of 
agreements  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claim  is  for  equipment  supplied  for  the  manufacture  of 
Browning  machines,  Colt  pistols,  and  30/18  pistols  (called  the  throe 
arms),  and  also  that  supplied  for  the  making  of  gun  stocks,  i.  e.. 
wood-working  machinery. 

The  amount  of  the  claim  is  $590,552.52  for  small-arms  machinery 
and  equipment,  and  $38,271.13  for  wood-working  machinery  aii»l 
equipment. 

3.  Many  of  the  facts  which  have  an  important  bearing  on  the 
issues  raised  by  the  instant  claim  have  been  discussed  or  determined 
in  the  decisions  of  this  board  in  the  matter  of  the  claim  of  the 
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Remington  Arms  Union  Metallic  Cartridge  Co.  No.  1523,  and  the 
claim  of  the  Kussian  Remington  Trustees  No.  1536,  to  which  ref- 
erence is  made. 

4.  The  issue,  broadly  speaking,  is  as  to  whether  the  United  States 
agreed  to  purchase  machinery  and  equipment  that  had  been  used  by 
the  claimant  in  the  manufacture  by  it  of  rifles  for  the  French  Grov- 
ernment. 

The  claim  must  needs  be  split  in  two. 

The  facts  which  form  the  basis  for  an  agreement  for  the  purchase 
of  facilities  for  the  three  arms  are  distinct  from  those  on  which  is 
based  an  agreement  for  the  purchase  of  wood-working  machinery. 
If  agreements  were  entered  into  they  bore  no  important  relation  to 
each  other.    They  will  be  considered  separately. 

DECISION. 

"  FACILITIES  FOB  THE  THKEE  ARMS." 

1.  The  Eemington  Co.  imdertook  the  manufacture  of  the  three 
arms  for  the  United  States  on  different  dates.  Work  on  Browning 
machine  guns  began  in  the  summer  of  1917,  on  Colt  pistols  in  De- 
cember, 1917,  and  on  the  30/18  pistols  in  January,  1918.  It  was  not 
until  March  22,  1918,  that  an3i;hLng  more  definite  in  the  way  of  a 
contract  was  entered  into  between  the  parties  than  that  which  re- 
sulted from  conversations  between  Ordnance  officers  and  representa- 
tives of  the  Remington  Co.  and  from  the  exchange  of  letters  and 
telegrams. 

2.  On  March  22,  1918,  three  procurement  orders  were  issued,  one 
for  each  of  the  three  arms,  which  provided  that  the  United  States 
should  pay  for  such  additional  facilities  as  should  be  necessary  for 
the  manufacture  of  the  three  arms  within  the  limits  stated  in  each 
order  and  that  the  United  States  should  acquire  title  to  the  facilities 
paid  for. 

3.  Before  March  22,  1918,  the  oral  agreements  had  been  that  the 
United  States  should  pay  for  and  own  such  additional  facilities  as 
were  needed  by  the  Eemington  Co.  for  the  manufacture  of  three 
arms.  This  agreement  was  stated  in  substantially  that  form  in  the 
so-called  "letter  contract"  of  January  23,  1918,  which  dealt  with 
the  30/18  pistols  or  Pederson  device. 

4.  The  Eemington  Co.  had  been  requested  early  in  1918  to  fur- 
nish estimates  as  to  the  cost  of  the  facilities  that  would  be  needed. 
Accordingly  on  Febniary  20, 1918,  in  a  letter  written  by  C.  C.  Tyler, 
vice  president  of  the  Eemington  Co.,  to  the  Ordnance  Department, 
Small  Arms  Section,  estimates  of  cost  of  facilities  were  furnished. 
The  summary  of  estimated  costs  shows  a  total  of  $6,286,758,  divided 
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as  follows :  30/18  pistols,  $1,430,884 ;  Colt  pistols,  $2,347,217 ;  machine 
guns,  $2,607,657. 

The  amounts  authorized  by  the  Procurement  Orders  of  March  25s, 
1918,  coincide  with  these  estimates. 

5.  The  testimony  of  the  Ordnance  officers  coupled  with  their  let- 
ters and  the  documentary  proof  demonstrate  that  it  was  the  inten- 
tion of  the  United  States  to  buy  the  "  French  machinery "  and  the 
"  Russian  machinery  "  so  far  as  any  of  it  was  necessary  for  the  manu- 
facture of  the  three  arms. 

It  is  not  requisite  that  the  statements  of  the  officers  of  the  United 
States  should  be  set  forth  in  detail.  There  is  a  substantial  unanimity 
in  their  testimony  on  this  matter.  Attention  will  be  directed  to  some 
of  the  more  important  and  convincing  letters. 

6.  The  "  French  machinery  "  derives  its  name  from  the  fact  that 
it  had  been  procured  by  the  Bemington  Co.  in  1915  and  1916  for  the 
manufacture  of  rifles  under  a  contract  with  the  Republic  of  France. 
The  contract  was  canceled  by  the  French  Government  before  any 
important  deliveries  of  rifles  had  been  made  and  after  an  expendi- 
ture by  the  Remington  Co.  of  several  millions  of  dollars.  Less  than 
$100,000  has  been  paid  the  Remington  Co.  on  account.  Its  loss  is 
said  to  have  been  about  four  and  one-half  million  dollars,  for  which 
claim  was  made  against  the  French  Government.  The  amount  which 
should  be  received  from  the  sale  of  any  equipment  that  had  been 
secured  for  the  purpose  of  making  French  rifles  would  offset  a  part 
of  the  loss  and  would  be  deducted  from  the  claim  under  the  French 
contract.  This  was  given  by  the  Remington  Co.  as  a  controlling 
reason  for  making  a  sale  of  the  "  French  machinery  "  rather  than 
an  agreement  for  its  use  by  the  United  States.  A  sale  liquidated 
as  well  IS  lessened  its  damages  on  account  of  the  cancellation  of  the 
French  contract. 

There  was  never  any  doubt  that  the  title  to  the  "French  ma- 
chinery "  was  in  the  Remington  Co.,  or  that  it  had  perfect  freedom  to 
dispose  of  it  by  sale.  The  French  Government  had  no  interest  in 
the  machinery  and  had  no  right  to  interfere  with  either  its  sale  or 
use,  and  asserted  none. 

7.  The  question  to  be  answered  is  therefore  this :  Did  the  United 
States  agree  to  buy  from  the  Remington  Co.  machinery  and  equip- 
ment to  which  the  Remington  Co.  held  title  and  the  right  to  dispose 
of  at  its  uncontrolled  discretion? 

The  answer  must  be  in  the  affirmative.  There  is  little  merit  id 
discussing  agreements  which  might  have  been  made  or  which  might 
have  provided  that  the  United  States  should  not  purchase  the 
"  French  machinery  "  and  should  pay  only  for  the  use  of  such  of  the 
machinery  as  was  necessary  for  the  manufacture  of  the  three  arms. 
Our  concern  is  to  reach  a  conclusion  on  the  evidence  before  ns  of 
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what  was  actually  determined  by  the  officers  of  the  United  States  in 
agreement  with  ihe  claimant  company. 

8.  The  losses  to  the  Remington  Co.  on  its  French  contract  had  been 
severe.  Its  financial  condition  in  the  latter  part  of  1917  and  during 
a  portion  at  least  of  1918  was  disquieting  to  its  directors  and  to  its 
creditors.  It  was  desirous  of  turning  its  accumulation  of  machinery 
into  cash.  There  is  no  doubt  that  the  "understanding  of  the  represen- 
tatives of  the  Bemington  Co.  from  the  beginning  was  that  the  United 
States  agreed  to  take  and  pay  for  such  of  the  "  French  machinery  " 
as  was  necessary  for  the  manufacture  of  the  three  arms. 

9.  Some  of  the  Ordnance  officers  testified  that  it  was  their  purpose 
at  the  outset  to  acquire  title  as  far  as  possible  to  arms-making 
machinery,  that  the  supply  of  that  kind  of  machinery  was  none  too 
great,  and  that  it  was  to  the  advantage  of  the  United  States  to  own 
the  machinery  and  by  so  doing  control  the  production  of  arms 
essential  to  the  prosecution  of  the  war. 

10.  The  estimates  furnished  by  the  Remington  Co.  of  the  cost  of  the 
facilities  contemplated  the  purchase  by  the  United  States  of  "  Frencli 
machinery." 

The  letter  of  February  20,  1918,  which  has  been  referred  to,  con- 
tains the  following  paragraph  in  relation  to  machine  guns,  after 
placing  the  estimated  cost  of  machinery  equipment  at  $1,791,657 : 

"Orders  for  approximately  $2,500  of  the  machinery  equipment 
should  be  placed  immediately  to  secure  the  best  deliveries  possible. 
The  remaining  machinery  equipment  will  be  acquired  by  purchase  of 
the  French  and  Russian  machinery  already  in  the  buildings." 

In  respect  to  Colt  pistols,  after  estimating  the  cost  of  machinery 
equipment  at  $1,582,926,  the  letter  reads : 

"  Orders  for  approximately  $287,210.00  of  machinery  equipment 
should  be  placed  immediately  to  secure  the  best  deliveries  possible. 
The  remaining  machinery  equipment  will  be  acquired  by  purchase  of 
the  French  and  Russian  machinery  already  in  the  buildmgs." 

As  to  the  Pedersen  device,  after  stating  the  estimated  cost  of  ma- 
chinery equipment  to  be  $880,884,  the  letter  reads : 

"  Orders  for  approxunately  $202,630.00  of  machinery  equipment 
should  be  placed  immediately  to  secure  the  best  deliveries  possible. 
The  remaining  machinery  equipment  will  be  acquired  by  purchase 
of  the  French  and  Russian  machinery  already  in  the  plant  and  by 
transfer  of  such  machinery  as  may  be  at  our  Bemington  Ilion  works, 
which  is  the  property  of  the  U.  S.  Government  and  is  in  excess  of  the 
needs  of  these  works  for  the  manufacture  of  the  .30  caliber  U.  S. 
rifle,  model  1917." 

11.  The  letter  of  February  20  was  addressed  to  the  Production 
Division  of  the  Ordnance  Department,  attention  of  Maj.  Hayden 
Eames.    A  letter  from  Mr.  Tyler  to  the  Procurement  Division  of  the 
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Ordnance  Department,  attention  of  Maj.  E.  A.  Shepherd,  gives  the 
same  figures  as  to  estimated  costs  of  facilities  for  the  three  arms. 
It  contains  the  following  paragraph : 

"A  large  part  of  the  machinery  equipment  necessary  to  arms  man- 
ufacture is  already  located  in  our  Remington  Bridgeport  works, 
known  as  French  and  Russian  machinery,  and  can  hi  acquired  by 
purchase  through  negotiations 'within  a  short  time." 

12.  Mr.  Tyler's  letter  of  February  27,  1918,  to  the  Procurement 
Division  of  the  Ordnance  Department  contains  the  following : 

"The  delay  in  the  preparation  of  these  estimates  of  machinery 
equipment  is  occasioned  by  the  necessity  of  reviewing  the  equipment 
we  have  on  hand  at  our  Kemington  Bridgeport  works,  which  was 

gurchased  for  the  manufacture  of  military  rifles  for  the  French  and 
Russian  Governments,  to  determine  the  machinery  best  adapted  for 
the  different  new  arms  product,  and  the  situation  is  further  com- 
plicated by  the  fact  that  we  have  a  limited  number  of  machine  took 
at  our  Remington  Ilion  works  which  are  in  excess  of  our  require- 
ments for  the  manufacture  of  the  .30  caliber  U.  S.  rifle,  model  1917, 
a  part  of  which  were  purchased  by  the  United  States  Government 
from  Great  Britain  and  a  part  being  still  the  property  of  Great 
Britain. 

"This  machinery  being  available  for  prompt  installation  in  re- 
arranged departments,  and  the  fact  that  it  can  be  acquired  at  more 
advantageous  prices  than  similar  machine  tools  in  the  present  market, 
makes  it  desirable  to  utilize  all  of  this  machinery  equipment  rather 
than  to  attempt  to  place  orders  in  a  market  already  overcrowded." 

13.  Mr.  Tyler's  letter  of  March  19, 1918,  to  the  Procurement  Divi- 
sion reads  as  follows: 

"  There  are  at  present  large  numbers  of  machine  tools  at  our  Rem- 
ington Bridgeport  works  which  were  purchased  and  used  for  the 
manufacture  of  7.62  m/m  rifles  for  the  Russian  Government;  also 
many  machine  tools  purchased  for  the  manufacture  of  8  m/m  French 
Lebel  rifles,  and  a  great  deal  of  miscellaneous  equipment  used  in  the 
manufacture  of  both  of  the  above  rifles. 

*  *  •  «     *  «  «  # 

"In  addition  to  the  machinery  equipment  above  referred  to  a 
number  of  machine  tools  of  either  the  same  or  different  classification 
will  have  to  be  purchased  from  machine-tool  manufacturers  to  pro- 
vide proper  equipment  for  operations  upon  the  three  models  of  arms 
under  consideration. 

•  *  •  *  •  •  « 

"The  summary  of  machine  requirements  indicate  that  a  total  of 
4,436  machines  are  necessarily  divided  as  to  source  as  follows : 

8,1 43  machines,  Russian  equipment,  Bridgeport. 
562  macliines,  Frencli  equipment,  Bridgeport. 
35  machines,  British  equipment,  Ilion. 
45  machines,  tJ.  S.  Gov.  equipment.  Ilion. 
651  machines,  to  be  purchased  outside. 


4.436  total. 

Digitized  by 


Google 


DECISIONS  BOAKD  OF  CONTRACT  ADJUSTMENT.  973 

.   "  The  tool- room  machinery  is  divided  a^  follows : 

773  machines,  Russian  equipment,  Bridgeport. 
210  machines,  French  equipment,  Bridgeport. 

983  total. 

"The  miscellaneous  equipment  is  divided  as  follows: 

475  machines,  Russian  equipment,  Bridgeport. 
119  machines,  French  equipment,  Bridgeport 

594  total. 

14.  Accompanying  the  letter  of  March  19,  1918,  were  schedules  of 
machine  requirements  filling  six  pages,  and  tool-room  machine  re- 
quirements filling  seven  pages,  and  miscellaneous  equipment  require- 
ments filling  six  pages. 

Each  schedule  consisted  of  a  list  of  equipment  available  and  showed 
in  columns  the  sources  from  which  the  machines  would  be  derived, 
whether  Russian,  French,  British,  United  States,  or  to  be  purchased 
outside. 

15.  The  lists  or  schedules  which  were  submitted  by  the  Remington 
Co.  on  March  19  were  authorized  and  approved  by  the  Ordnance 
Department,  as  shown  in  the  two  letters  below : 

AFG:EJ 
"  War  Department, 
"  Office  of  the  Chief  of  Ordnance, 

"  Production  Division, 
"  Seventh  and  B  Streets  NW., 

"  Washington,  April  4, 1918. 
"Answer  should  be  addressed  to  '  Small  Arms  Section,  Produc- 
tion Division,  Seventh  and  B  Sts.  NW.,  Washington,  D.  C.' 

"  In  replying  refer  to  No.  M.  S.  418.8/413. 
"  Remington  Arms  U.  M.  C.  Co. 
"  Room  1026  Woodward  Building, 
"  Washington,  D.  C. 
"Attention  of  Mr.  I.  S.  Betts. 

"  Gentlemen  :  1.  By  direction  of  the  Acting  Chief  of  Ordnance, 
there  is  attached  hereto  copy  of  the  folio  containing  lists  of  con- 
templated machinery  submitted  by  you  for  the  manufacture  of: 

"  1.  #44  Browning  machine  gun. 

"  2.  Caliber  .30  automatic  pistol,  model  1918. 

"  3.  Caliber  .45  automatic  pistol,  model  1911. 
which  increased  machinery  facilities  you  are  authorized  to  proceed 
with  on  the  following  war  orders  signed  by  Colonel  Samuel  Mc- 
Roberts  of  the  Procurement  Division : 

"  War  Orders  P-4577-1344  SA,  dated  March  22, 1918. 

"War  Orders  P-^579-1346  Sa,  dated  March  22,  1918. 

"  This  list  of  macliinery  is  approved  by  the  Production  Division, 
subject  to  such  minor  changes  as  may  arise  during  the  course  of  its 
installation.  You  are  requested  to  forward  to  the  Production  Divi- 
sion, through  the  inspector  of  ordnance  at  your  works,  information 
regarding  any  changes  that  may  be  necessary  in  the  attached  list. 
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^'3.  Due  to  the  nature  of  this  machinery,  its  operation  and  installat 
tion,  it  was  necessary  to  compile  the  liste  in  such  a  manner  as  to 
include  the  machinery  for  the  iSTo.  44  Browning  machine  gun.  This 
letter  must  not  be  considered  to  approve  such  machinery  as  is  re- 
quired for  production  of  the  machine  gun. 
"  Respectfully, 

^'Hayden  Eames, 
"  Major.  Ordnance  R.  C, 
"  (By)  (signed)  C.  E.  Stamp, 

"  Captain^  Ordnance  R,  C^ 
ET/WWT 
"  War  Department, 
"  Office  of  the  Chief  of  Ordnance, 

"Production  Division, 
"  Seventh  &  B  Streets  NW., 

"  Washington^  April  5, 1918. 
"Answer  should  be  addressed  to  'Carriage  Section,  Production 
Division,  Seventh  and  B  Streets  NW.,  Washii^on,  D.  C 

"  In  replying  refer  to  No. 
"  Eemington  Arms  U.  M.  C.  Co., 
"  Room  1026  Woodward  Building, 
"  Washington.  D.  C. 
"Attention  of  Mr.  I.  S.  Betts. 

"  Sirs  :  1.  I  am  directed  by  the  Acting  Chief  of  Ordnance  to  au- 
thorize you  to  proceed  on  War  Order  P-4565--'1342  SA,  calling  for 
increased  machinery  facilities  for  manufacturing  No.  44:  Browning 
machine  guns. 

"This  authorization  supplements  that  given  vou  in  letter  No. 
413.8/413,  dated  April  4th,  by  Major  Eames,  of  the  Small  Anns 
Section. 

"3.  The  list  of  machinery  required  for  the  production  of  the 
Browning  machine  gun  as  related  to  the  equipment  for  pistol  produc- 
tion is  understood  to  be  subject  to  modification.  The  Production 
Division  shall  be  notified  of  any  such  changes  through  the  inspector 
of  ordnance  at  your  plant. 
"  Respectfully, 

"  J.  G.  SCRUGHAM, 

'' Major,  Ord.k.C. 
"  By  (signed)  James  M.  Boyle, 

'' Major,  Ord.R.C:' 

16.  The  United  States,  in  the  early  part  of  1918,  employed  Mr. 
P.  M.  Brotherhood,  of  Manning,  Maxwell  &  Moore,  New  York  City, 
to  act  for  it  in  appraising  both  the  Eussian  and  French  machinery. 
William  Rothen,  of  Henry  Prentiss  &  Co.  (Inc.),  represented  the 
Remington  Co.  On  August  13, 1918,  the  appraisal  of  machinery  and 
machine  tools,  but  not  the  transmission  equipment,  was  substantially 
completed.  The  following  letter  indicates  that  both  Russian  and 
French  machinery  were  appraised: 
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"  Manning,  Maxwell  &  Moore, 
''119  West  mh  St.,  New  York,  August  IS,  1918. 
'*  Procurement  Department, 
"  War  Department, 
"  6th  and  B  Streets, 
"  Washington,  D.  C. 

"  Lieut.  Colonel  Charles  N.  Black. 

"Dear  Sir:  I  take  pleasure  in  handing  you  herewith  appraisal 
prices  covering  the  machinery  at  the  plant  of  the  Remington  Bridge- 
port works. 

"These  pric^  have  been  agreed  on  by  Henrjr  Prentiss  &  Co.,  Inc., 
acting  as  Russian  appraiser.  The  final  checking  up  of  prices  was 
done  yesterday. 

"  The  prices  used  were  those  prevailing  on  December  13, 1917,  and 
applv  to  both  the  Russian  and  French  machinery. 

"All  prices  given  on  the  Russian  machinery  are  subject  to  the 
fixed  depreciations  as  given  in  the  list  furnished  me  by  you. 

"  Henry  Prentiss  &  Co.,  Inc.,  have  not  as  yet  made  the  appraisal 
on  French  machinery,  and  for  this  reason  have  not  agreed  to  the 
depreciations  which  1  have  mentioned  in  the  list  submitted  to  you. 

"  I  have  given  on  the  list  what  I  think  should  cover  the  French 
machines. 

"  Very  respectfully,  yours, 

"P.  M.  Brotherhood  (signed), 

"  Government  Appraiser. 

"Approved  by  Henry  Prentiss  &  Co.,  Inc.,  per  William  Rother 
(signed). 


17.  The  French  machinery  was  used  in  the  manufacture  of  the 
three  arms  during  the  period  from  March,  1918,  to  November,  1918, 
as  soon  as  it  was  found  to  be  necessary.  No  charge  has  ever  been 
made  by  the  Remington  Co.  for  its  use  on  Government  contracts.  It 
was  assumed  on  both  sides  that  the  United  States  had  purchased  it. 
The  argument  is  made,  not  without  force,  that  there  was  nothing 
in  the  relations  between  the  Remington  Co.  and  the  United  States 
which  would  warrant  an  inference  that  a  gift  of  machinery  or 
equipment  was  intended  by  the  Remington  Co.  or  expected  by  the 
United  States. 

18.  In  September,  1918,  the  appraisal  of  the  Russian  and  French 
machines  was  finished  and  the  suggestion  made  by  the  Ordnance  De- 
partment that  vouchers  be  put  through  on  the  basis  of  the  in- 
ventories. 
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The  following  letter  is  in  evidence : 

«HBJ/hed. 
"  War  Department, 
"  Office  of  the  Chief  of  Ordnance, 

"  Procurement  Division, 
•'  P413.8/4980.  "  September  10, 1918. 

"  Kemington  Arms  U.  M.  C.  Co., 

"  Woodward  Building,  Washington,  D.  C\ 
"  Sirs  :  1.  By  direction  of  the  Chief  of  Ordnance,  this  is  to  advise 
that  we  recently  received  an  inventory  of  Bussian  and  French  ma- 
chines which  are  being  used  on  Government  contracts  for  the  manu- 
facture of  pistols  and  machine  guns. 

"2.  The  French  machinery  was  valued  as  of  prevailing  prices 
December  31,  1917,  less  such  depreciation  as  had  occurred  in  each  of 
the  various  machines,  as  determined  by  Mr.  Percy  M.  Brotherhood, 
Government  appraiser. 

"3.  The  Russian  machinery  was  valued  as  of  prevailing  prices 
December  31,  1917,  less  such  depreciation  as  agreed  in  list  of  each  of 
the  various  types  of  machine  tools. 

"  4.  Mr.  Brotherhood  advises  that  copies  of  these  inventories  have 
been  forwarded  to  the  Remington  Company  and  it  is  suggested  that 
vouchers  be  put  through  on  the  basis  of  these  inventories. 

"  5.  A  copy  of  this  inventory  is  being  forwarded  to  the  Bridge- 
port production  office. 
"  Respectfully, 

"  Small  Arms  Section, 
"H.  B.  Johnson  (signed), 
"  Captain,  Ordnance,  V.  S.  Ay 

19.  The  officers  of  the  Accounting  Division  of  the  Ordnance  De- 
partment, when  the  question  of  payment  for  the  French  machinery 
reached  them,  raised  the  objection  that  the  Remington  Co.  should  not 
be  paid  for  this  machinery,  inasmuch  as  the  title  to  it  had  been  in 
the  Remington  Co.  since  1915  and  1916. 

An  investigation  was  ordered  under  the  direction  of  Maj.  W.  F. 
Jeffery  and  the  conclusion  reached  that  the  Government  had  not 
been  deceived  as  to  the  title  to  the  machinery  and  that  the  Govern- 
ment should  perform  its  agreement  and  mate  payment  in  accordance 
with  the  appraisal. 

20.  Maj.  Jeffery's  testimony  clarifies  the  situation  and  it  is  quoted. 
He  stated  that  he  had  seen  letters  from  Mr.  Kimball,  president  of 
the  Remington  Co.,  and  from  Mr.  Wallace,  its  attorney,  to  the  effect 
that  it  was  the  right  and  duty  of  the  Remington  Co.  to  sell  the  ma- 
chinery belonging  to  it  which  had  been  used  on  the  French-rifle  con- 
tract for  the  reason  that  it  would  liquidate  or  convert  into  dollars 
the  equipment  which  had  been  purchased  for  the  performance  of 
that  contract  and  would  lessen  the  damages  claimed  against  the 
French  Republic. 
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"  Mr.  Jeffery.  I  was  in  considerable  doubt  as  to  whether  or  not 
the  Kemington  Company  was  entitled  to  payment  from  the  Govern- 
ment for  the  value  of  that  machinery.  The  question  had  originally 
come  in  to  me  in  the  form  of  an  application  from  the  district  office, 
or  the  price  approval  officer,  as  to  whether  or  not  he  could  pass  it 
for  payment.  There  was  some  suggestion  that  a  third  party  owned 
the  property.  I  took  it  up  with  Mr.  Kimball,  and  Mr.  Kimball  gave 
toe  that  explanation.  I  felt  that  the  question  turned  on  whether  or 
not  the  negotiating  officers  knew  the  exact  facts;  if  they  did,  and 
under  those  facts  intended  that  the  Government  should  purchase  and 
pay  for  the  machinery,  that  they  should  be  paid.  I  therefore  wrote 
the  Procurement  Division  requesting  information  on  that  point  and 
received  back  a  written  statement  irom  Procurement  that  the  facts 
were  known,  and  that  it  was  intended  that  the  Remington  Company 
should  be  paid  for  this  machinery ;  and  I  therefore  issued  necessary 
orders  to  pass  this  amount  for  payment. 

"Mr.  Price.  What  steps  did  you  take  upon  receipt  of  that  in- 
formation ? 

"Mr.  Jeffert.  I  can  not  recall  specifically  because  I  can  not  re- 
member just  exactly  how  the  matter  came  before  me,  but  it  was  put 
up  to  me  in  some  way  to  pass  on  the  question  as  to  whether  or  not 
this  item  should  be  passed  and  approved  for  payment. 

"  Mr.  Price.  I  hand  you  a  letter  dated  October  17, 1918,  signed  by 
you,  addressed  to  the  production  manager,  Bridgeport  district  ord- 
nance office,  and  ask  you  if  that  is  your  letter  relative  to  the  French 
machinery. 

"  Mr.  Jeffert.  Yes. 

"(The  letter  referred  to  was  thereupon  received  in  evidence,  marked 
*  Exhibit  148,'  and  is  as  follows:) 


(Copy.) 

"WPJ/eml. 
"  October  17,  1918. 
"Plant  Section. 
"Desk  File  No.  5. 

"  From :  Ordnance  Office,  Production  Division,  Plant  Section. 
"To:  Production  manager,  Bridgeport  district  ordnance  offie  (at- 
tention Lt.  G.  W.  Fowler),  Bridgeport,  Conn. 
"  Subject :  French  machinery — Remington  Arms  Company. 

"  1.  Payment  to  Remington  Aims  Co.  for  French  machinery  was 
held  up  by  this  office  pending  investigation  of  question  of  title.^ 

"  2.  The  matter  is  now  settled,  and  action  should  proceed  accord- 
ing to  the  procurement  order. 
"By  direction  of  Brig.  Gen.  C.  C.  Jamieson: 

"  WiNTHROP  Sargent,  Jr., 

"  Lt.  Col,  Ord.  DepL,  V.  S,  A. 
"By  W.  P.  Jeffert, 

''Major,  Ord.  Dept,  U.S.A. 

"Mr.  Price.  I  hand  you  a  letter  dated  October  18,  1918,  signed 
by  you,  addressed  to  Major  Clarke,  Administration,  Accounting,  and 
ask  you  if  that  is  your  letter. 


Digitized  by 


Google 


978  DECISIONS   BOARD  OF   CONTRACT  ADJUSTMENT. 

"  Mr.  Jeffery.  Yes.  This  letter  refreshes  my  recollection  that  the 
French  machinery  had  been  passed  by  the  production  officer  for 
payment,  but  the  question  was  raised  by  the  cost-accounting  people. 
It  came  to  me  through  Major  Clarke,  of  the  Accounting  lection, 
and  we  consulted  as  to  the  propriety  of  purchasing  it  in  view  of  the 
claims  made  that  the  Remington  Company  and  not  the  French  Gov- 
ernment owned  the  French  machinerv. 

"  Mr.  Price.  I  offer  that. 

"  (The  letter  referred  to  was  thereupon  received  in  evidence,  marked 
'Government  Exhibit  144,*  and  is  as  follows:) 

"government  EXHIBIT  144. 
(Copy.) 

"WPJ/eml. 
"October  18,  1918. 
"  Major  Jeflfery,  Production,  Plant. 
"  Major  Clarke,  Administration,  Accounting. 

"  Kemington  Arms  U.  M.  C. — Special  Facilities — Machine-gun  con- 
tract. 

"  1.  Letter  from  your  supervisor  at  Bridgeport  returned. 

"  2.  Investigation  has  disclosed  the  fact  that  title  to  the  French 
machinery  is,  in  fact,  in  the  Remington  Arms  Co. 

"8.  The  circumstances  are,  however,  such  that  purchase  bv  the 
Government  is  proper,  and  this  office  is  advising  the  district  office  to 
proceed  with  the  purchase  and  payment  of  property  according  to 
contract. 

"  W.  P.  Jepfert, 
''Major,  Ord.  Dept.,  U.  S.  A. 

"  Inclosure. 

"Mr.  Price.  Was  that  machinery  used  in  the  facilities  for  the 
manufacture  of  the  three  arms? 

"  Mr.  Jeffert.  I  don't  know  personally  as  to  the  use  of  it,  because 
I  was  never  at  the  plant,  but  it  was  my  understanding  of  the  situation 
that  it  was  to  be  acquired  for  use  in  production  under  some  of  the 
Eemington  contracts — which  one  I  don't  know. 

"  Mr.  Price.  Do  you  of  your  own  personal  knowledge  know  whether 
this  machinery  was  embraced  within  the  terms  of  the  procurement  or 
ders  covering  the  three  arms  facilities? 

"  Mr.  Jeffert.  That  was  the  question,  as  to  whether  or  not  under 
the  order  they  had  from  the  Government,  the  procurement  order,  the 
Government  was  obligated  to  buy  this  machinery.  As  I  recall  the 
transaction,  such  records  as  I  could  find  indicated  that  they  were. 
The  question  in  my  mind  was  whether  the  officials  who  negotiated 
that  contract  were  aware  of  the  interest  or  possible  interest  that  Rem- 
ington had  in  it,  and,  regardless  of  the  terms  of  the  contract,  I  felt 
that  if  they  had  committed  the  Government  to  the  purchase  of  this 
machinery  without  knowledge  of  the  fact  it  should  be  reinvestigated. 
I  did  not  want  to  impose  my  decision  as  to  the  wisdom  of  purchasing 
it,  so  for  that  reason  1  took  it  up  with  Procurement  and  received  back 
word  from  Procurement  that  they  knew  the  facts  and  intended  that 
the  Government  should  purchase  the  machinery  and  pay  for  it. 
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"Mr.  Price.  Your  inquiry,  then,  did  not  extend  to  the  question 
whether  or  not  the  French  machinery  was  included  within  the  terms 
of  the  procurement  order? 

"  Mr.  Jeffert.  Yes ;  it  did,  and  whether  that  inclusion  was  with 
knowledge  of  the  negotiating  officers  of  the  facts  surrounding  the 
title  of  tnat  machinery. 

"  Mr.  Price.  What  conclusion  did  you  come  to  with  reference  to 
whether  or  not  it  was  embraced  within  the  terms  of  the  procurement 
order? 

"Mr.  Jeftery.  I  came  to  the  conclusion  it  was,  basing  that  upon 
the  receipt  of  communication  from  the  Procurement  Division  tnat 
that  machinery  was  intended  to  be  purchased  and  paid  for  by  the 
Government.  I  can  not  remember  the  exact  terms  of  the  letter  Pro- 
curement sent  me." 

21:  As  has  been  said,  the  testimony  of  the  officers  of  the  Procure- 
ment Division  corroborates  fully  the  testimony  of  Maj.  Jeffery. 

An  agreement  was  entered  into  between  the  responsible  officers  of 
the  Ordnance  Department  to  purchase  from  the  Remington  Co.  such 
portions  of  the  machinery  and  equipment  that  had  been  procured 
for  the  manufacture  of  French  rifles  as  were  necessary  for  the  manu- 
facture of  the  three  arms. 

The  agreements  by  which  the  United  States  undertook  to  furnish 
the  facilities  necessary  for  the  manufacture  of  the  three  arms  are 
described  and  stated  in  the  decision  of  this  Board  in  claim  No.  1523 
of  the  Remington  Co. 

The  decision  in  the  instant  claim  is  that  the  "  French  machinery  '^ 
comes  within  the  scope  of  the  agreements  which  the  Board  in  claim 
No.  1623  has  determined  were  entered  into.  In  making  awards  to 
the  Remington  Co.  in  claim  No.  1523,  the  value  of  the  "  French  ma- 
chinery" should  be  included.  No  reason  was  advanced  why  the 
values  of  the  machinery  as  determined  by  the  Government  appraiser 
should  not  be  accepted  as  the  basis  for  relief. 

DISPOSITION. 

This  claim  will  be  transmitted  to  the  Claims  Board,  Ordnance 
Department,  for  further  proceedings  pursuant  to  this  decision. 

WOODWORKING  MACHINERY. 
DECISION. 

The  acquisition  of  the  woodworking  or  stock-making  machinery 
was  a  distinct  matter. 

At  the  time  of  the  issue  of  the  procurement  orders  of  March  22, 
1918,  it  was  not  contemplated  that  the  Remington  Co.  should  manu- 
facture gunstocks  and  no  machinery  or  equipment  for  stock  making 
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was  included  in  the  schedules  or  estimates  that  were  submitted  by 
the  Bemington  Co.  in  February  and  March,  1918. 

2.  On  May  23, 1918,  Lieut.  Col.  Charles  N.  Black  sent  the  Reming- 
ton Co.  a  procurement  order,  numbered  War  Order  P  8468-1686  Sa, 
calling  for  the  manufacture  of  300,000  stocks  on  a  basis  of  cost  plus 
a  profit  of  10  per  cent. 

The  claimant  was  requested  to  accept  this  order,  but  did  so  only 
conditionally,  as  appears  in  its  letter  of  June  6,  1918.  The  condi- 
tion imposed  was  that  "  the  United  States  acquire  possession  of  the 
stock-making  machinery,  machine  tools,  and  equipment  necessary  to 
enable  us  to  execute  this  order." 

3.  On  June  15,  1918,  the  Remington  Co.  wrote  the  Ordnance  De- 
partment that  no  preparations  were  being  made  for  the  manufacture 
of  gunstocks  under  the  order  of  May  23,  1918,  for  two  reasons: 
First,  that  it  had  not  been  advised  that  its  conditions  had  been  ap- 
proved ;  and,  second,  that  it  understood  that  the  order  had  been  can- 
celed, to  be  replaced  by  a  new  order  for  a  larger  number  of  stocks. 

On  June  21,  1918,  Capt.  H.  B.  Johnson  wrote  the  Remington  Co., 
in  answer  to  the  letter  of  June  15,  1918,  that  the  300,000-gunstock 
order  was  being  canceled  so  that  a  larger  order  might  be  put  through, 
and  the  terms  and  conditions  of  the  order  were  under  negotiation 
with  the  claimant. 

4.  On  July  17,  1918,  the  Remington  Co.  sent  Capt.  Johnson  a 
written  oifer  to  manufacture  gun  stocks  on  the  following  terms : 

"  Cost-plus  fixed  profit  of  35^  per  stock  and  5^  for  each  pair  of 
hand  guards,  the  Government  to  pay  all  costs  of  labor  and  material, 
as  well  as  the  cost  of  all  equipment  of  whatsoever  character." 

5.  The  offer  of  the  Remington  Co.  was  accepted  in  the  following 
letter : 

"NPBrfp 
"War  Department, 
"  Office  of  the  Chief  of  Ordnance, 

"  Procxjrement  Division, 
"  Washington,  Atigust  £8.  1918. 
*•  Remington  Arms  U.  M.  C.  Co., 
"  1026  Woodward  Bldg.,  Washington,  D.  C. 
"P474.813/1644. 

"Attention :  I.  S.  Betts,  vice  president. 
"Subject:  Gunstocks  and  hand  guards. 

"  Sirs  :  1.  In  further  reference  to  your  letter  dated  July  17th,  file 
P474.813/1301,  in  regard  the  manufacture  of  gunstocks  and  hand 
guards  for  model  1917  rifle,  at  the  Remington  Bridgeport  works,  by 
direction  of  the  Chief  of  Ordnance,  please  be  advised  that  it  is  the 
desire  of  this  office  that  you  prepare  immediately  to  manufacture 
800,000  model  1917  gunstocks.  It  is  understood  tliat  the  Remington 
Bridgeport  works  is  in  position  to  deliver  approximately  4,000  gun- 
stocks  per  day.  Information  is  requested  in  regard  to  deliveries  and 
a  definite  schedule  to  cover. 
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"  2.  It  is  the  understanding  of  this  office  that  $426,346.00  will  be 
required  for  taking  over  the  Kussian  and  French  machinery  which 
is  located  at  the  Remington  Bridgeport  works,  and  will  also  cover  the 
cost  of  tooling  up,  etc. 

"  3.  Willstate  that  your  proposal  as  entered  in  your  letter  of  July 
17, 1918,  for  the  manufacture  of  gunstocks  as  follows,  is  accepted : 

" '  Cost-plus  fixed  profit  of  .35^  per  stock  and  .06  for  each  pair  of 
hand  guards.  Government  to  pay  all  costs  of  labor  and  material  as 
well  as  the  cost  of  all  equipment  of  whatsoever  character.' 

"  It  is  understood  that  the  total  cost  of  machinery  and  equipment 
will  not  exceed  $426,340.00. 
"  4.  Your  earlv  acceptance  of  this  order  is  desired. 
"  BespectruUy, 

"  Small  Arms  Sbotton, 
"  (Signed)  H.  B.  Johnson, 

Captain^  Ord.  Dept.^  U.  S.  .4." 

6.  Mr.  Brotherhood  was  directed  shortly  after  August  28,  1918,  to 
appraise  the  Russian  and  French  woodworking  machinery,  and  he 
did  so.  The  result  of  his  appraisal  reached  the  Ordnance  Depart- 
ment on  October  21,  1918,  and  on  that  day  the  following  letter  was 
sent  to  the  claimant : 

"HBJ/hed. 
"  War  Department, 
"  Office  of  the  Chief  of  Ordnance, 

"  Procxtrement  DmsiON, 
"  Washhigton,  October  21, 1918. 


li 


"  To  insure  prompt  attention  in  replying,  refer  to No.  ■ 

Attention  of  Capt.  H.*  B.  Johnson,  JP474.813/2170.     " 
Kemington  Arms  U.  M.  C.  Co., 

"  Woodward  Building,  Washington,  D.  C. 
"Sirs:  1.  By  direction  of  the  Chief  of  Ordnance,  this  is  to  advise 
that  we  have  this  day  received  an  appraisal  of  the  woodworking 
machinery  used  in  the  manufacture  oi  model  1917  gunstocks  at  the 
Kemington  Bridgeport  plant. 

"  2.  Same  has  been  forwarded  to  the  Plant  Facilities  Section,  and 
it  is  suggested  that  you  submit  voucher  to  the  Bridgeport  district 
office  covering  this  machinery. 
"  Respectfully, 

"  Small  Arms  Section, 
"  (Signed)  H.  B.  Johnson, 

Captain,Ord.U.S.A:' 

7.  The  amount  of  "French"  woodworking  machinery  was  small 
as  compared  with  the  "  Russian."  The  Russian  Remington  rifle  con- 
tract trustees  have  filed  a  claim,  No.  1536,  with  this  Board  in  which 
a  decision  has  been  rendered  and  in  which  more  of  the  details  of  this 
transaction  are  narrated.  The  decision  should  be  referred  to.  Maj. 
Jeffery's  testimony  and  letters  which  have  been  quoted  above  indicate 
a  confirmation  of  the  agreement  to  buy  the  French  woodworking 
machinery  after  an  investigation  was  made. 

34113—21— VOL  6 63 

Digitized  by  VjOOQIC 


982  DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT. 

8.  The  agreement  to  buy  the  French  woodworking  machinery  and 
its  terms  and  conditions  are  found  in  the  quoted  letter  from  Capt. 
Johnson,  dated  August  28,  1918. 

No  modification  or  amendment  to  that  agreement  is  found. 

Belief  should  be  given  the  claimant  based  on  the  agreement  of 
August  28,  1918. 

DISFOSITIOK. 

This  Board  will  make  and  transmit  a  statement  of  the  nature^ 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Ordnance  Department,  for  action  in  the  manner  provided  in 
subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage 
and  Traffic  Division. 

Col.  Delafield  concurring.  .  ' 
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Case  No.  2255. 

In  re  CLAIM  OF  C.  &  C.  BAINCOAT  CO.     (Rehearing.) 

1.  CLAHE  AKD  decision. — TMs  claim  for  $9,206.81  on  aoconnt  of  increased 
compensation  for  labor  under  labor-disputes  clauses  was  originally  filed 
nnder  the  act  of  Karch  2,  1919.  TMs  Board,  however,  on  April  7,  1920, 
decided  that  claimant  was  entitled  to  increased  compensation  tinder  its 
validly  executed  contract  of  September  24,  1918.  In  its  claim  ho  mention 
was  made  of  a  proxy-signed  contract  of  April  19,  1918,  containing  a  simi- 
lar labor-dispntefc  clause.  Held,  claimant  is  entitled  to  extra  compensa- 
tion under  the  latter  contract  under  the  act  of  Karch  2,  1919.  For  the 
facts,  see  the  prior  decision  of  this  Board,  Volume  IV,  page  1021. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

This  claim  again  comes  before  the  Board  of  Contract  Adjustment 
upon  a  request  of  the  War  Department  Claims  Board  for  a  deter- 
mination of  the  question  as  to  whether  the  Qndings  and  decision 
of  the  Board  of  Contract  Adjustment  of  April  7, 1920,  is  only  appli- 
cable to  Contract  No.  6613-B  of  September  24, 1918,  or  whether  said 
findings  and  decision  is  applicable  and  applies  to  Contract  No. 
2060-B  of  April  19, 1918. 

Thereupon  the  Board  of  Contract  Adjustment,  after  reviewing 
its  findings  and  decision  of  April  7,  1920,  and  the  record  in  the 
case  finds : 

1.  That  the  decision  of  April  7,  1920,  is  applicable  to  Contract 
No.  6513-B,  dated  September  24,  1918,  which  was  a  formally  exe- 
cuted contract  and  as  the  termination  agreement  entered  into  ex- 
pressly "  excepted  and  reserved  to  the  contractor  the  right  to  receive 
payment  for  the  finished  articles  or  work  heretofore  delivered  to 
the  United  States  and  not  yet  paid  for,"  that  the  contractor  is  en- 
titled under  that  contract  to  receive  payment  for  all  garments  manu- 
factured on  said  contract  after  September  9,  1918,  at  14  cents  per 
garment  as  granted  in  the  award  of  the  Board  of  Arbitrators. 

2.  The  Board  of  Contract  Adjustment  further  finds: 

3.  That  the  claim  as  originally  filed  by  the  contractor  covered 
garments  manufactured  after  September  9, 1918,  both  under  contract 
6613-B  of  September  24,  1918,  and  under  contract  No.  206a-B 
of  April  19,  1918,  and  was  filed  as  a  Class  B  claim  under  the  act  of 
March  2, 1919. 
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4.  That  such  portion  of  the  claim  as  originally  filed  with  which  is 
applicable  to  contract  No.  2060-B  of  April  19,  1918,  was  not  con- 
sidered in  the  opinion  of  April  7,  1920. 

5.  Therefore,  the  Board  of  Contract  Adjustment  upon  such  por- 
tion of  the  claim  as  arose  under  contract  No.  2060-B  of  AprU  J9, 
1918,  finds  that  said  contract  No.  2060-B  of  April  19,  1918,  was 
proxy  signed  and,  therefore,  an  informal  contract;  that  said  con- 
tract called  for  the  manufacture  and  delivery  to  the  United  States 
of  150,000  raincoats,  of  which  said  quantity  25,000  were  to  be  de- 
livered during  the  month  of  September,  1918,  and  25,000  daring  the 
month  of  October,  1918 ;  that  on  or  about  October  31, 1918,  the  Secre- 
tary of  War  telegraphed  the  claimant  company  as  follows : 

"  Labor  disputes  have  arisen  which  directly  affect  the  performance 
of  your  contracts  with  the  Government  and  which  are  causing  and 
are  likely  to  cause  delay  in  making  the  deliveries  period  the  Secre- 
tary of  War  requests  you  to  subnut  such  disputes  for  settlement  to 
Honorable  Julian  W.  Mack,  Major  Bernol  J.  Rosensohn,  and  Pro- 
fessor William  S.  Ripley  who  are  his  duly  authorized  representatives 
for  purpose  of  settling  such  disputes  under  terms  period  in  such 
submission  you  must  agree  to  accede  to  and  comply  with  all  the 
terms  of  such  settlement  period  the  above-named  representatives  of 
the  Secretary  of  War  will  have  the  power  to  direct  that  a  fair  and 
just  addition  to  the  contract  price  shall  be  made  in  case  an  increase 
in  wage  is  granted  and  to  require  a  deduction  to  be  made  from  the 
contract  price  in  case  the  labor  costs  are  reduced  period  by  order  of 
the  Secretary  of  War. 

Major  F.  W.  Tully, 
Office  of  the  Secretary  of  TFor." 

6.  Thereafter  the  said  duly  constituted  Board  of  Arbitrators  after 
investigation  made  an  award ;  said  award  granted  an  increase  of  14 
cents  per  garment  to  be  paid  to  the  workers,  thus  increasing  the  cost 
to  the  manufacturer  by  that  amount. 

7.  The  award  also  provided  as  follows : 

"  It  is  directed  as  a  part  of  the  adjustment  made  by  us  that  a  fair 
and  just  addition  to  the  contract  price  shall  be  made  therefor  to  the 
extent  of  the  actual  increased  cost  upon  proof  by  affidavit  of  the 
actual  amount  of  increased  cost. 

"  It  further  certified  that  the  contractors  named  therein  (the  claim- 
ant being  included)  have  in  all  respects  lived  up  to  the  terms  and 
conditions  of  the  contract,  and,  to  the  extent  to  which  they  have  not 
done  so,  such  breach  may  be  waived  for  this  purpose  only." 

8.  Said  award  was  retroactive  and  was  to  take  effect  as  of  Sep- 
tember 9,  1918. 

9.  The  contractor  accepted  the  award  and  proceeded  to  make  the 
adjustments  therein  called  for  with  its  employees. 
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whereby  Uie  Government  is  obligated  to  reimburse  the  contractor  at 
the  rate  of  14  cents  per  garment  for  all  garments  manufactured  under 
said  contract  No.  2060-B  on  and  after  September  9, 1918. 

11.  The  Board  does  not  undertake  to  determine  the  number  of 
garments  made  on  either  contract  after  September  9,  1918,  nor  does 
it  undertake  to  determine  whether  the  amount  claimed  by  the  con- 
tractor— ^namely,  $9,205.81 — ^is  correct. 

12.  Certificate  C  will  issue. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Director  of  Purchase,  for  action  in  the  manner  provided  in 
subdivision  C,  section  5,  supply  circular  No.  17,  Purchase,  Storage 
and  Traffic  Division. 

Col.  Delafield  and  Mr.  Hopkins  concurring. 
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Case  No.  2754. 

In  re  CLAIM  OF  PIERCE-ABROW  XOTO&  CAS  CO. 

1.  IKDEPEKDEITT  COKTEKPORAHEOUS  AGREEMEKT.^Where  the  proposal 

submitted  by  elaimant  contained  a  stipulation  that  all  taxes  thereafter 
imposed  by  Congress  should  be  taken  care  of  or  paid  by  the  OoY^rament, 
and  this  stipulation  was  omitted  from  the  formal  contract,  which  claim- 
ant refused  to  sign  or  perform  until  assured  and  promised  by  duly  author- 
ized Government  officers  that  the  taxes,  if  imposed,  would  be  taken  care 
of  through  the  medium  of  a  separate  agreement,  and  relying  thereon 
claimant  executes  and  performs  said  contract  and  taxes  are  Imposed,  an 
implied  agrreement  arose  under  the  act  of  Xarch  2,  1919,  to  reimburse 
claimant  for  such  taxes. 

2.  CLAIM  AKD  DECISION.— Claim  under  the  act  of  Karch  8,  1919,  for  |841,114.3S 

was  taxes.    Held,  claimant  entitled  to  recover. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim.  Form  B,  has  been  filed  for  $241,114.32,  that  sum  being  taxes 
under  section  600  of  the  revenue  act  of  October  3,  1917,  upon  2,5(.K) 
standard  2-ton  Pierce-Arrow  truck  chassis  sold  and  delivered  by 
claimant  to  the  United  States  of  America  as  hereinafter  mentioned. 
The  sum  mentioned  has  been  paid  to  claimant  in  accordance  with  the 
interpretation  of  the  contract  hereinafter  mentioned  adopted  by 
claimant  and  the  disbursing  officer  or  officers  who  paid  the  same.  The 
Treasury  Department  having  demanded  a  refund  of  this  sum,  claim- 
ant brings  this  proceeding. 

A  hearing  was  held  before  this  Board  on  June  10, 1920. 

FINDINGS  or  TACT. 

1.  Claimant  is  a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  New  York. 

2.  Under  date  of  May  12,  1917,  the  Quartermaster  Corps,  United 
States  Army,  caused  to  be  issued  and  circulated  an  advertisement 
inviting  proposals  for  gasoline  motor  truck  chassis  as  therein  speci- 
fied, bids  to  be  opened  June  10^  1917^  at  the  office  of  Quartermaster 
Corps,  Chicago,  111. 

3.  Pursuant  to  said  advertisement,  claimant  prepared  and  sub- 
mitted a  sealed  bid  on  Quartermaster  Form  No.  118,  dated  June  7, 
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800  motor  transport  bodies,  United  States  Government  drawing  No. 
T-105,  May  15, 1917,  at  $250  each.  This  bid  contained  the  following 
clause : 

"This  bid  is  made  subject  to  strikes,  fire,  and  is  also  subject  to 
increase  in  price  over  present  current  prices  equal  to  any  tax  here- 
after imposed  by  the  United  States  Government  upon  the  Pierce- 
Arrow  Motor  Car  Co.  or  its  product  other  than  excess-profit  tax.'' 

4.  Under  date  of  July  23,  1917,  a  coinmunication  was  dispatched 
by  authority  of  the  depot  quartermaster,  Chicago,  IlL,  and  was 
duly  received  by  claimant,  the  material  portions  of  which  are  as 
follows : 

[Order  No.  343.    File  No.  451.2.    Depot  quartermaster.] 

"July  23,  1917. 
*'  Pjerce- Arrow  Motor  Car  Co., 

"Buffalo,  N.  T. 

"Award  800  class  A  motor  trucks,  schedule  544. 

"1.  Under  authority  from  the  Quartermaster  General  in  telegram 
to  depot  quartermaster,  Chicago,  111.,  July  16,  1917,  award  is  made 
you,  in  accordance  with  your  proposal  to  this  depot,  opened  June  10, 
1917,  under  our  Schedule  No.  544,  to. furnish  to  the  United  States 
the  following  (bills  in  triplicate  to  be  sent  to  this  office  for  payment) : 

"800  standard  2-ton  Pierce-Arrow  truck  chassis,  with  4  speed 
transmission,  low  paring,  and  to  detailed  specifications  addended 
to  Pierce- Arrow  hia  No.  2,  opened  June  10, 1917.  at  Chicago,  111. 

"3.  This  equipment  is  desired  for  immediate  use  by  the  Gov- 
ernment for  military  purposes,  and  is  requested  that  delivery  be 
made  at  an  early  a  date  as  possible." 

5.  Under  date  of  July  26,  1917,  a  further  communication  was  dis- 
patched from  the  office  of  the  depot  quartermaster,  Chicago,  111., 
and  duly  received  by  claimant  as  follows : 

"  War  Department, 
"  General  Depot  of  the  Quartermaster  Corps, 

"  S615  Iron  Street,  Chicago,  III.,  July  26, 1917. 
*'  Address  reply  to  depot  quartermaster. 
**  From :  Depot  quartermaster. 

"  To :  Pierce-Arrow  Motor  Car  Company,  Buffalo,  New  York. 
"  Subject :  Award  of  1,500  Class  'A'  chassis. 

"  1.  You  are  advised  that  by  direction  to  this  office,  by  the  office  of 
the  Quartermaster  General,  their  telegram  dated  July  25th,  1917,  that 
formal  award  will  be  made  you  for  fifteen  hundred  (1,500)  Class 
^A'  chassis,  in  accordance  with  bidders  proposal  Number  2.  De- 
liveries in  accordance  proposal  price,  each  thirty-five  hundred  dollars 
<$3,500). 
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"2.  You  may  proceed  with  the  procurement  of  materials  on  this 
notice;  formal  award  follows  as  quickly  as  it  can  be  prepared. 
"By  authority  of  the  depot  quartermaster: 

"  M.  B.  Edgerton, 
'' Major,  Q.M.,  U.S.R. 
«MBE:ALM." 

6.  Under  date  of  July  28,  1917,  a  communication  was  dispatched 
by  authority  of  the  depot  quartermaster,  Chicago,  III,,  and  was 
duly  received  by  claimant,  as  follows : 

"  War  Department, 
"  General  Depot  of  the  Quartermaster  Corps, 

''2615  Iron  Street,  Chicago,  III.,  July  28, 1917. 
"Address  reply  to  depot  quartermaster. 
"  From :  Depot  quartermaster. 
"  To :  Pierce-Arrow  Motor  Car  Co.,  Buffalo,  N.  Y. 
"  'Subject :  Award,  Schedule  No.  544. 

"1.  Attached  will  be  found  award  made  your  company  to-day  for 
1,500  class  A  motor  trucks,  per  specificaiions  included  ^n  your  pro- 
posal #2,  opened  under  schedule  #544  at  Chicago,  111.,  June 
10.1917. 

"  2.  Direction  for  this  award  was  received  from  the  Quartermaster 
General  of  the  Army  in  a  telegram  to  the  depot  quartermaster,  dated 
July  25th. 

"  3.  In  the  event  aivy  exceptions  to  this  award  are  desired  taken  this 
office  should  be  notified  promptly  for  proper  action. 
"  By  authority  of  depot  quartermaster. 

"  M.  B.  Edgerton, 
'' Major,  Q.M.,  U.S.R. 
"MBE/AC" 

7.  Thereafter  a  formal  contract,  numbered  451.2-146  between  Col. 
A.  D.  Kniskern,  Quartermaster  Corps,  United  States  Army,  as  con- 
tracting officer,  and  claimant,  dated  July  23,  1917,  for  2,800  2-ton 
Pierce-Arrow  motor  truck  chassis,  was  prepared  and  sent  to  claimant 
for  execution.  This  contract  reached  claimant's  office  at  Buffalo, 
N.  Y.,  on  or  about  August  7, 1917. 

Upon  examination  of  this  contract  by  claimant  it  was  discovered 
that  no  clause  relative  to  taxes  upon  claimant  or  its  product,  in 
conformity  with  paragraph  5  of  its  proposal  or  bid  No.  2,  as  quoted 
in  Finding  3  supra,  had  been  incorporated  therein.  Claimant 
promptly,  on  August  10,  1917,  through  its  truck  sales  manager^ 
Robert  O.  Patten,  took  the  matter  up  with  Capt.  Arthur  H.  Leavitt, 
quartermaster.  Reserve  Corps,  United  States  Army,  on  duty  at  the 
depot  quartermaster's  office,  Chicago,  111.,  as  assistant  to  the  depot 
quartermaster. 

At  said  interview  Mr.  Patten  stated  to  Capt.  Leavitt  that  claimant 
was  unwilling  to  execute  the  contract  because  it  did  not  feel  that  it 
was  protected  in  the  matter  of  taxes.     Capt.  Leavitt  replied  that 
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the  letters  of  award.  Mr.  Jratten  then  asked  to  have  appropriate 
clause  inserted  in  the  contract,  which  Capt.  Leavitt  responded  could 
not  be  done  because  there  was  no  law  then  in  effect  imposing  any 
such  tax,  but  assured  Mr.  Patten  that  the  Government  would  protect 
claimant  against  the  imposition  of  any  such  tax.  This  assurance 
was  given  by  Capt.  Leavitt  by  direction  of  his  superior,  Col.  A.  D. 
Jiiniskern,  depot  quartermaster  at  Chicago,  111. 

8.  Mr.  Patten  returned  to  Buffalo  and  reported  to  claimant's 
executive  committee  the  result  of  his  interview  with  Capt.  Leavitt 
and  the  assurance  given  by  the  latter  that  the  Government  would 
protect  claimant  in  the  matter  of  any  taxes  which  might  be  imposed. 
In  reliance  upon  this  assurance,  claimant  executed  contract  No.  451.2- 
145,  above  referred  to,  which  provided  for  the  furnishing  and  de- 
livering to  the  United  States: 

2,300  standard  2-ton  Pierce- Arrow  motor  truck  chassis,  at  $8,500  each, 
which  price  was  thereafter  increased  to  $3,583.45  each  to  cover  ad- 
ditional equipment. 

9.  Thereafter  and  prior  to  the  first  delivery  of  chassis  called  for 
by  said  contract,  the  revenue  act  of  October  3,  1917,  was  enacted,  by 
section  600,  of  which  a  sales  tax  of  3  per  cent  on  automobiles  was 
imposed. 

10.  On  or  about  November  3,  1917,  the  following  telegram  was 
dispatched  from  the  office  of  the  Quartermaster  General,  Washing- 
ton, D.  C.,  to  the  depot  quartermaster,  Chicago,  111.,  and  duly  re- 
ceived by  the  latter. 

"Washington,  D.  (7.,  Nov.  S-17, 
«  Depot  Q.  M.,  Ckgo,,  III. 

"  Retel  yesterday  signed  Ecker.  Allow  tax  where  specified  in  pro- 
posal when  claimed.  No  voluntary  action  toward  payment  to  be 
made. 

Sharpe, 
Per  MrrcHELL. 
"  Received  11/3/17,  2.30  p.  m. 
"  Referred  to  Col.  Kniskem. 
"  Copy  to  Lt.  Ecker,  Mr.  Griffin,  Mr.  Peterson,  Mr.  Parker." 

11.  The  first  shipment  of  chassis  under  said  contract  w^s  morle  on 
or  about  November  23,  1917.  Delivery  was  made  to  a  Government 
inspector  at  Buffalo,  N.  Y.  His  receipts  were  attached  to  invoices 
which  inclr/^ied  the  war  tax  of  3  per  cent  as  a  separate  item.  These 
invoices  were  presented  by  Mr.  Patten  at  the  Depot  Quartermaster's 
office  at  Chicago,  111.,  and  paid. 

The  same  procedure  was  thereafter  adopted  in  the  case  of  each 
subsequent  delivery.  The  tax  in  question  was  included  in  the  in- 
voice in  each  case  and  paid  by  the  disbursing  officer.    Claimant  in 
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sales  under  said  contract.  The  total  so  paid  by  claimant  for  said 
tax  and  received  by  it  from  the  disbursing  officer  was  the  sum  of 
$241,114.32. 

12.  Thereafter,  and  shortly  after  the  date  which  it  bears,  the  fol- 
lowing communication  was  received  by  claimant : 

"  War  Department, 

"  Finance  Service, 
"  Office  of  the  Director  of  Finance, 

"  Washington,  July  10,  1919. 
"  File  No.  132.6  FM-2  (Arnold,  Le.  D.  W.) 
"  Pierce-Arrow  Motor  Car  Co., 

"  1695  Elmwood  Ave.,  Buffalo,  N.  Y. 
"Gentlemen:  1.  You  are  advised  that  the  Comptroller  of  the 
Treasury  has  disallowed  all  payments  to  you  to  cover  war  tax  paid 
under  your  contract  dated  efuly  23,  1917.  A  schedule  of  vouchers 
and  amounts  as  paid,  together  with  the  auditor^s  advice  of  disallow- 
ance, is  attached  hereto. 

"2.  Inasmuch  as  your  contract  makes  no  provision  for  these  pay- 
ments, and  from  the  further  fact  that  the  matter  has  been  passed 
upon  by  the  Comptroller  of  the  Treasury,  who  is  the  highest  account- 
ing official,  and  the  same  disallowed,  you  are  requested  to  send  your 
check  payable  to  the  Treasurer  of  the  United  IStates  in  the  sum  of 
$145,886.18,  to  cover  the  amount  erroneously  paid  to  you. 
"  By  authority  of  the  director  of  finance. 

"  T.  W.  Bramhall, 
''Ut  Lt.  Ord.  Dept.  V.  S,  A. 
"TWB/dk." 

13.  Thereafter  claimant  received  various  communications  from  the 
office  of  the  director  of  finance,  zone  finance  officer,  Chicago,  111.,  and 
Treasury  Department,  Office  of  Auditor  for  the  War  Department, 
not  necessary  to  be  set  forth  here  at  length,  the  substance  of  which 
communications  was  the  disallowance  of  the  full  sum  of  $241,114.32 
above  mentioned,  and  notice  that  payments  to  claimant  under  other 
contracts  were  withheld  pending  the  refund  by  it  of  said  sum. 

14.  The  only  diiference  between  the  facts  of  this  case  and  those 
of  Locomobile  Co.  of  America  No.  2502,  recently  decided  by  this 
Board,  is  that  in  the  Locomobile  Co.  case  the  tax  included  in  the 
first  invoice  was  disallowed,  whereupon  claimant  informed  the  con- 
tracting officer  that,  unless  the  Government  assumed  the  tax  as  agreed, 
claimant  would  make  no  further  deliveries.  This  was  prior  to  the 
sending  of  the  telegram  from  the  Quartermaster  General's  office 
quoted  in  Finding  10,  after  the  receipt  of  which  the  taxes  were 
allowed  and  paid. 

In  this  case  the  first  delivery  was  not  made  nor  the  invoice  therefor 
rendered  until  after  the  ruling  of  the  Quartermaster  General's  office 
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15.  The. act  of  March  2,  1919,  authorizes  the  Secretary  of  War,  in 
exercising  the  authority  thereby  conferred  upon  him,  to  proceed 
"  upon  a  fair  and  equitable  basis."  The  foregoing  facts  show  that 
the  clear  and  expressed  intention  of  the  parties  was  that  if  Congress 
should  enact  any  law  during  the  life  of  the  contract  imposing  a  tax 
which  should  increase  the  cost  to  the  contractor  of  the  product,  the 
amount  of  such  tax  should  be  added  to  the  contract  price. 

Claimant  inserted  in  its  bid  the  express  stipulation  that  the  amount 
of  any  such  tax  as  Congress  thereafter  actually  did  impose  was  to 
be  added  to  the  price  quoted  by  it.  It  was  notified  that  its  bid  had 
been  accepted  and  in  each  case  the  letter  of  notification  specifically 
referred  to  the  bid.  It  was  vigilant  in  detecting  the  omission  from 
the  formal  contract  of  any  clause  covering  the  contingency  against 
which  it  had  sought  to  protect  itself,  and  brought  the  matter 
promptly  to  the  attention  of  the  contracting  officer,  who,  through 
his  duly  authorized  representative,  assured  it  that  its  bid  was  part  of 
the  agreement  and  that  it  was  amply  protected  without  anything 
further.  This  understanding  was  acted  upon  throughout  the  per- 
formance of  the  contract,  and  the  Government  paid  the  additional 
amount  of  the  tax  without  protest  and  received  and  had  the  benefit 
of  the  articles. 

It  is  evident  that  claimant  would  not  have  agreed  to  supply  the 
articles  desired  at  the  price  quoted  unless  it  had  relied  upon  this 
assurance.  It  is  neither  fair  nor  equitable,  whether  the  latter  word 
be  used  in  its  technical  or  popular  sense,  to  hold  that  the  omission 
of  a  tax  clause  from  the  formal  contract  has  the  eflFect  of  mulcting 
claimant  of  what  it  was  contemplated  all  through  the  negotiations 
and  expressly  agreed  it  should  receive. 

16.  The  reason  assigned  for  the  omission  of  the  tax  clause  from 
the  formal  contract  as  it  appears  in  the  record  in  this  case  seems  un- 
satisfactory, but  light  is  thrown  upon  it  by  the  decision  of  this  Board 
in  General  Tire  <&  Rubber  Co,  No.  2177^  where  a  similar  question 
arose  regarding  the  crating  of  tires.  In  that  case  it  appeared  that 
a  clause  inserted  in  a  formal  contract  providing  that  the  cost  of  the 
crating  when  ascertained  should  be  added  to  the  flat  price  per  tire 
was  disapproved  by  the  Board  of  Review  of  the  Ofiice  of  Director 
of  Purchase,  upon  the  theory  that  no  contract  could  be  entered  into 
binding  the  United  States  to  pay  a  sum  of  money  undetermined  as 
to  amount.  It  is  not  necessary  for  this  Board  in  the  present  case  to 
express  any  opinion  as  to  the  correctness  of  this  theory,  but  the 
3vidence  establishes  its  existence  and  that  contracting  officers  con- 
sidered themselves  bound  thereby. 
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JuNB  19,  1920. 
Case  No.  2668. 

In  re  CLAIM  07  RIVEBSIDE  UETAL  CO. 

!  KOTIFICATIOK  OT  AWAED. — A  notification  of  an  award  of  a  contract  ac- 
cepted by  claimant  and  followed  by  delivery  of  manufactured  articles 
constituted  an  informal  contract  within  the  purview  of  the  act  of  March 
2,  1919. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  $6,024.74, 
based  upon  a  written  agreement  for  the  manufacture  ef  brass  sheets. 
Held,  claimant  is  entitled  to  relief. 


Mr.  Averill  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACTT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  fo  March  2,  1919.  Statement  of 
claim  has  been  filed  under  Purchase,  Storage,  and  Traffic  Division 
Supply  Circular  No.  17,  1919,  for  $6,024.74  by  reason  of  an  agree- 
ment alleged  to  have  been  entered  iixto  between  the  claimant  and  the 
United  States. 

2.  Under  date  of  April  25, 1918,  the  Eiverside  Metal  Co.  of  River- 
side, N.  J.  (the  claimant),  received  from  the  office  of  the  depot 
quartermaster.  New  York  City,  an  award  for  brass  sheets  annealed 
and  pickled,  Serial  No.  21518,  it  being  stated  in  said  award  that 
"contract  covering  the  above  award  will  be  prepared  in  this  office 
and  sent  to  you  for  execution."    No  such  contract  was  ever  executed. 

3.  By  the  terms  of  the  award  the  claimant  was  to  furnish  to  the 
Government  63  tons  of  brass  sheets  for  overseas  shipment. 

4.  On  October  1,  1918,  the  depot  quartermaster,  New  York  City, 
in  writing  increased  the  amount  of  said  award  approximately  7,000 
pounds. 

5.  Claimant  proceeded  with  the  performance  and  made  deliveries, 
which  deliveries  were  accepted,  and  on  or  about  November  15,  1918, 
claimant  was  instructed  to  suspend  operation  as  the  articles  were 
no  longer  needed  for  overseas  shipment.  Claimant  complied  with 
these  instructions  and  suspended  operation. 
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994  DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT. 

6.  On  the  date  of  suspension  claimant  alleges  that  it  had  on  hand : 


Finished  brass  slieets  boxed  ready  for  shipment 2, 5W 

Brass  sheets  in  the  rolling  mill  semifinished 12,a2S 

Raw  material  purchased  at  the  market  price  for  the  purpose  of  filling 
this  order 18, 000 

7.  The  claimant  is  asking  compensation  for  the  finished  and  semi- 
finished sheets  and  for  the  raw  material  purchased  for  the  purpoGe 
of  filling  the  order. 

8.  Neither  the  record  nor  any  fact  brought  out  at  the  hearing 
explains  why  the  usual  audits  and  preliminary  negotiations  for  a 
settlement  award  were  not  made. 

DECISION. 

1.  The  order  or  letter  of  award,  dated  April  25, 1918  (issuing  from 
the  office  of  the  depot  quartermaster.  New  York  City,  by  Alex.  K. 
Piper,  Lt.  Col.,  Q.  M.  C,  by  H.  P.  Hill,  Capt.,  Q.  M.  K.  C),  and  its 
acceptance  by  the  claimant  and  the  delivery  thereunder  to  the  United 
States  of  a  portion  of  the  articles  called  for  constitutes  an  informal 
contract  within  the  purview  of  the  act  of  March  2,  1919,  whereby 
the  Government  is  obligated  to  reimburse  claimant  for  the  finished 
and  semifinished  articles  on  hand  and  to  compensate  claimant  for 
any  loss  which  may  have  been  sustained  on  raw  material  furnished 
solely  for  the  performance  of  said  informal  contract  and  not  in 
excess  of  the  requirements  of  said  contract. 

2.  Certificate  C  will  issue. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  Director,  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase, 
Storage,  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Hopkins  concurring. 


June  23,  1920. 
Case  No.  2610. 

In  re  CLAIM  OF  F.  L.  O'BRIEN. 

1.  CHANOEB  SPECIFICATIONS  — IMPLIED  AGEEEMENT.— Where  claimant's 
contract  to  mannfacture  a  quantity  of  barrack  bags  was  entered  into  with 
the  nnderstanding  that  the  bags  were  to  be  made  according  to  certain 
samples  and  specifications  submitted,  and  where  the  Ooyernment  required 
them  to  be  made  of  a  different  material  and  a  different  design  than  that 
called  for  in  the  contract,  which  necessitated  additional  expense  for 
claimant,  and  where  claimant  was  required  thereby  to  do  what  was  not 
contemplated  by  the  original  contract,  there  arose  under  the  circum- 
stances an  Implied  agreement  within  the  purview  of  the  act  of  March  2, 
1919,  under  which  the  Government  is  obligated  to  reimburse  claimant  for 
the  loss  suistained  by  the  reason  of  the  changed  conditions. 

2  CLAIM  AND  DECISION.— This  claim  for  $3,209.86  arises  under  the  act  of 
March  2,  1919,  and  is  presented  upon  the  theory  that  the  Government 
is  obligated  to  reimburse  claimant  for  extra  cost  occasioned  by  changes 
made  in  specifications.    Held,  claimant  is  entitled  to  relief. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS   OF  TACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Informal 
statement  of  claim  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17, 1919,  for  $3,209.36,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  On  April  11,  1918,  the  claimant.  Miss  F.  L.  O'Brien,  entered 
into  a  proxy-signed  contract.  No.  1749-N,  with  the  Quartermaster 
Corps,  United  States  Army,  for  the  manufacture  of  50,000  barrack 
bags  for  approximately  the  sum  of  $4,250,  said  barrack  bags  to  be 
made  according  to  certain  specifications  as  to  size,  cut,  and  to  be 
made  of  8-ounce  blue  denim,  conforming  in  every  respect  to  the 
existing  standard  sample  and  specifications. 

3.  The  said  blue  denim  and  the  one-quarter-inch  braided  cotton 
cord  for  the  drawing  strings  was  to  be  furnished  by  the  Government. 
The  sample  furnished  by  the  Government  and  upon  which  the  claim- 
ant made  its  bid  was  a  soft  blue  denim  which  could  easily  have  been 
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chines  which  the  claimant  had  in  her  little  plant. 

4.  The  Government  did  not  furnish  blue  denim  of  the  weight 
specified,  nor  did  it  furnish  the  light  one-quarter-inch  cotton  cord, 
but  in  lieu  thereof  furnished  the  claimant  gray  sateen  and  later 
olive  drab  moleskin,  both  of  which  were  of  a  much  heavier  weight 
and  texture,  and  in  place. of  the  lighter  c()rd  furnished  the  claimant 
a  heavy  stiflF  highly  glazed  gilling  line  or  halyard  cord. 

5.  The  claimant  protested  against  the  material  furnished,  but  was 
told  that  there  was  no  blue  denim  available  and  that  claimant  would 
have  to  proceed  to  make  the  barrack  bags  out  of  the  mat-erial 
furnished. 

6.  The  material  furnished  being  much  too  heavy  for  the  light  sew- 
ing machines  with  whinh  the  claimant's  factory  was  equipped  caused 
great  delay  in  the  manufacture,  and  the  women  employees  were  un- 
able to  handle  the  heavier  goods,  so  that  claimant  was  compelled  to 
employ  men,  who,  by  reason  of  their  greater  strength  and  their 
familiarity  with  work  upon  heavier  fabrics,  were  more  capable  of 
turning  out  production.  The  employment  of  men  necessitated  a  large 
increase  in  the  rate  of  wages  and  added  materially  to  the  expense 
attending  the  manufacture. 

7.  The  sample  bag  furnished  by  the  Government  had  a  bottom 
made  of  one  piece,  but  after  some  1,500  bags  had  been  made  orders 
were  issued  changing  the  specifications  and  instructing  that  the  bot- 
toms of  the  bags  should  be  cut  in  two  pieces  from  the  straight  selvage 
side  of  material,  thus  requiring  extra  cutting  and  handling,  two 
rows  of  extra  stitching,  and  the  use  of  considerable  more  thread. 

8.  The  original  contract  did  not  require  that  the  bags  should  be 
wrapped  for  delivery,  but  after  work  commenced  orders  were  issued 
by  the  Government  that  the  bags  should  be  wrapped  in  wrapping 
paper  and  tied  with  twine,  both  of  which  caused  extra  expense  to  the 
contractor. 

9.  The  claimant  completed  the  contract  and  delivered  to  the  Gov- 
ernment 49,500  bags  and  received  therefor  $4,187.50,  but  claimant's 
total  expenses  in  performing  the  contract  was  $7,376.86,  and  claim  is 
filed  for  the  difference,  $3,209.36,  occasioned  by  reason  of  the  failure 
of  the  Government  to  deliver  material  of  the  weight  and  kind  speci- 
fied in  the  contract  and  bj'^  reason  of  the  changes  in  specifications. 

10.  The  evidence  also  shows  that  Miss  F.  L.  O'Brien  (the  claim- 
ant) is  the  daughter  of  an  honorably  discharged  veteran  of  the 
Civil  War,  being  a  member  of  the  Thirty-seventh  New  York  In- 
fantry (Irish  Rifles),  and  that  for  12  years  prior  to  the  war  with 
the  Imperial  German  Government,  Miss  F.  L.  O'Brien  (the  claim- 
ant)  had  been  constantly  employed  in  the  manufacture  of  white 


allotted  to  her  in  accordance  with  an  act  of  Congress;  that  at  the 
beginning  of  the  war  with  the  Imperial  German  Government,  Miss 
F.  L.  O'Brien  (the  claimant)  offered  her  factory  to  the  Government 
for  the  manufacture  of  cotton  blouses  for  the  Army,  the  factory 
being  equipped  to  handle  such  light  class  of  work.  She  was,  how- 
ever, advised  by  the  oflScers  in  charge  that  there  was  more  urgent 
need  for  barrack  bags  than  for  blouses  and  was  shown  a  sample 
of  the  light  blue  denim  from  which  the  barrack  bags  were  to  be 
made,  and  finding  that  same  could  be  handled  with  her  equipment, 
accepted  a  contract  from  the  Government,  which  work  she  would 
not  have  accepted  had  she  known  that  a  much  heavier  material  would 
be  furnished. 

DECISION. 

1.  From  the  facts  and  circumstances  of  the  case,  the  Board  is  of 
the  opinion  that  an  implied  agreement  within  the  provisions  of  the 
act  of  March  2,  1919,  arises  whereby  the  Government  is  obligated  to 
pay  to  Miss  F.  L.  O'Brien  the  extra  expense  to  which  the  contractor 
was  put  by  reason  of  the  changes  in  specifications  and  the  failure 
of  the  Government  to  furnish  material  in  accordance  with  the  speci- 
fications of  the  contract. 

2.  Certificate  C  will  issue. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
<31aims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase, 
^5to^age  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Averill  concurring. 
34113— 21— VOL  6 64 
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June  24,  1920. 
Case  No.  2559. 

In  re  CLAIM  OF  RATTH  &  MACK  SHIKT  CO. 

1.  EEJECTED   GAEMENTS— EXPENSE    OF   BEMODELIKG— XETHOD    OF    SET- 

TLEICENT. — Where  elaimant's  contract  for  the  manufacture  of  shirts  pro- 
vided that  all  rejected  garments  be  removed  from  place  of  deliveiy  bj 
contractor  within  10  days  after  notice  of  rejection,  and  where  the  Oovem- 
ment  failed  to  give  contractor  the  proper  notice  of  such  rejection,  the 
Oovernment  was  not  authorized  to  repair  or  remodel  said  shirts  to  meet 
the  requirements  of  the  contract  and  charge  the  expense  thereof  against 
the  amount  due  the  claimant  on  the  contract,  and  where  this  method  was 
pursued  the  claimant  is  entitled  to  recover  back  the  difFerenee  between 
what  it  ca]\  show  the  repairs  would  have  cost  it  in  Its  own  factory  and 
the  amount  that  the  Government  charged  claimant  for  such  repairs  ia  the 
settlement. 

2.  CLAIM  AND  DECISION.— This  claim  for  $1,600  Is  an  appeal  from  the  deeisioii 

of  the  Claims  Board,  Director  of  Purchase,  on  an  alleged  Informal  contract. 
Held,  claimant  is  entitled  to  relief. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Director 
of  Purchase,  on  a  claim  for  approximately  $1,500  alleged  to  be  due 
on  an  informally  executed  contract. 

2.  On  June  18,  1918,  a  contrg^ct  was  signed  by  the  claimant,  the 
Kauh  &  Mack  Shirt  Co.,  of  Cincinnati,  Ohio,  and  Col.  H.  J.  Hirsch, 
Quartenhaster  Corps,  by  Capt.  S.  W.  Shaffer,  Q.  M.  R.  C,  whereby 
claimant  was  to  manufacture  44,000  flannel  shirts  at  48  cents  per 
shirt,  the  Government  furnishing  all  materials  except  the  thread. 
The  clauses  referring  to  inspection  and  rejection  of  the  shirts  pro- 
vide: 

"The  final  inspection  to  be  made  at  the  place  where  delivery  is 
required. 

"  3.  That  the  articles  herein  contracted  for  shall  be  examined  and 
inspected,  without  unnecessary  delay  after  being  delivered,  by  a  per- 
son or  persons  appointed  by  the  United  States;  and  upnon  such  in- 
spection the  articles  found  to  be  in  all  respects  as  required  by  this 
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States.  Any  and  all  articles  that  may,  upon  such  inspection,  be  con- 
demned or  rejected,  shall  be  removed  from  the  premises  by  the  con- 
tractor within  10  days  after  the  said  contractor  or  his  agent  shall 
have  been  notified  of  such  rejection;  otherwise,  at  the  risk  and  ex- 
pense of  the  contractor." 

3.  During  the  months  of  October  and  November,  1918,  claimant 
shipped  to  the  Jeflfersonville  depot,  Jeffersonville,  Ind.,  41,217  shirts 
(claimed  by  claimant  as  41,260)  a  diiference  of  43  shirts.  Of  four 
early  shipments  the  depot  rejected  and  returned  to  claimant  for  re- 
pairs 557  shirts  out  of  13,798.  The  zone  supply  officer  found  a  higher 
percentage  in  the  later  shipments  (all  except  one  made  after  the 
armistice).  Out  of  27,419  shirts,  a  total  of  7,146  were  rejected  and 
repaired  at  the  Jeffersonville  depot  instead  of  being  returned  to  the 
contractor  for  repairs. 

4.  The  zone  supply  officer  of  Jeffersonville,  Ind.,  states  that  the 
cost  of  repairing  these  7,146  shirts  was  $1,603.04,  or  an  average  cost 
per  shirt  of  $0.2243,  and  this  amount  has  been  deducted  from  pay- 
ments made  to  the  claimant. 

5.  Claimant  alleges  that  under  the  terms  of  the  agreement  it  should 
have  been  given  an  opportunity  to  make  repairs  on  the  7,146  shirts ; 
that  the  rejections  were  too  high  as  evidenced  by  the  small  per- 
centage of  rejections  resulting  from  the  early  shipments;  that  it 
could  have  made  the  repairs  on  the  7,146  shirts  at  an  expense  of  less 
than  $500. 

6.  Claimant  has  submitted  an  affidavit  in  which  it  shows  that  the 
repair  work  on  the  557  shirts  returned  to  the  claimant  was  done 
at  an  expense  not  exceeding  $24.  Mr.  J.  W.  Mack,  president  of  the 
company,  testified  that  he  had  examined  the  detailed  reports  of  cost 
of  repairs  covering  6,076  shirts  as  submitted  by  the  zone  supply 
officer,  and  that  whereas  the  Government  made  a  charge  of  $1,015.25 
for  repairing  these  6,076  shirts,  claimant  could  have  made  these 
repairs  at  a  maximum  cost  of  from  $250  to  $333.22,  including  freight. 
He  omitted  some  charges  amounting  to  $66.35,  which  he  stated  could 
not  be  estimated.  This  would  make  the  maximum  cost  of  repairing 
6,076  shirts  not  more  than  $399.57.  While  the  zone  supply  officer 
did  not  furnish  a  detailed  statement  covering  repairs  on  the  balance 
of  1,070  shirts,  claimant's  maximum  estimate  for  the  expense  of  re- 
pairing this  additional  number,  if  figured  on  the  same  basis  as  the 
6,076  shirts,  would  make  a  total  of  $469.92  for  repairing  7,146  shirts. 
This  has  the  effect  of  reducing  the  claim  from  $1,500  to  $1,030.08. 

7.  Mi*.  C.  E.  Lightfoot,  chief  cutter  (designer)  for  the  Quarter- 
master Corps,  testified  at  the  hearing  that  the  charges  made  by 
the  Jeffersonville  depot  for  these  repairs  were  excessive.     For  in- 
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4.  Claimant  failed  to  prove  that  the  Government  figures  showing 
the  receipt  of  41^17  shirts,  instead  of  41,260,  were  not  correct,  and 
the  Board  finds  that  the  Government  received  only  the  smaller 
quantity.    This  item  of  the  claim  is  rejected. 


DISPOSITION. 


The  Board  of  Contract  Adjustment  will  transmit  its  decision  to 
the  Claims  Board,  Director  of  Purchase,  for  appropriate  action. 
Col.  Delafield  and  Mr.  Reilly  concurring. 
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labricating  in  weeks  or  days  after  receipt  of  material  from  mill; 
also  time  required  for  erection  and  a  price  per  ton." 

2.  On  June  28,  the  claimant  company,  in  response  to  said  request, 
submitted,  in  writing,  to  Capt.  John  A.  Goodearl,  the  purchasing 
officer  in  charge  of  these  negotiations  for  the  Construction  Division, 
a  proposal  in  accordance  with  requirements  based  on  plans  submitted 
covering  such  structural  steel  and  quoting  the  following  prices  per 
ton  on  "  mill  "  and  "  stock  "  material,  respectively : 

(a)  Mill  material  (I.  e.,  material  ordered  from  rolling  mills,  cut  to  proper 
length  and  ready  for  construction),  $103  per  ton. 

(6)  Stock  material  (I.  e.,  material  of  various  designs  and  lengths  as  carried 
in  warehouses  and  fabricating  plants)  $24.00  per  ton  In  excess  of  mill  material, 
or  $127  per  ton. 

"  This  proposal  is  made  for  immediate  acceptance,  and  upon  the 
Understanding  that  if  accepted  the  following  conditions  are  agreed 
to :  All  agreements  are  contingent  upon  ability  to  procure  materials 
from  rolling  mUls,  and  upon  strikes,  accidents,  and  other  delays 
beyond  our  reasonable  control." 

3.  Claimant's  proposal  of  June  28, 1918,  was  delivered  personally  to 
Capt.  Goodearl  by  Mr.  W.  D.  Truman,  contracting  engineer  of  claimant 
company,  and  at  the  same  time,  and  as  part  of  the  same  transaction, 
they  discussed  the  plans  of  the  building  into  which  the  steel  was  to 
go.    These  plans  contemplated  a  duplicate  of  a  building  which  the 
Construction  Division  had  already  built  in  Baltimore.    Capt.  Good- 
earl told  Mr.  Truman  that  he  would  be  furnished  detail  plans ;  that 
it  was  important  that  as  much  of  the  finished  product  as  possible 
should  be  fabricated  from  steel  shapes  already  held  in  "stocks' 
(its  own  and  other  manufacturers')  because  the  rolling  mills  we 
overburdened  with  orders ;  that  "  Bethlehem  "  shapes  were  to  be  p 
ferred  over  other  mill  shapes,  because  they   were  the  most 
nomical  of  material,  and  that  he  would  arrange  for  priority  o? 

on  all  shapes  going  to  claimant.    It  was  also  understood  h& 
them  that  the  $24  difference  between  "  mill "  and  "  stock  "  steel 
represented  the  approximate  market  price  difference  at  tb 
which  claimant  would  have  to  pay  for  its  raw  materials, 
time,  also,  the  congestion  in  the  rolling  mills  was  so  great 
War  Industries  Board  had  instructed  the  Construction  F 
exhaust,  first,  existing  supplies  of  "  stock,"  regardless  of 

4.  The  work  which  claimant  proposed  to  do  was  the 
into  structural  building  parts,  ready  for  erecting,  of 
as  turned  out  from  rolling  mills.    As  respects  availa> 
purpose,  there  is  no  essential  distinction  between  mill  f 
The  difference  seems  to  be  that  steel  in  stock  cons 
extent,  of  already  partly  or  completely  fabricate^ 
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steel  being  the  larger  and  unfabricated  shapes  which  are  rolled 
as  needed.  As  regards  the  particular  work  that  claimant  was  to  do^ 
the  completed  product  was  of  such  type  as  to  require  the  use  of  both 
kinds  of  shapes,  the  fabrication  of  much  the  larger  part  of  the  order 
calling  for  a  combination  of  the  two  forms.  This  seems  to  have  been 
clearly  understood  by  both  parties.  Capt.  Goodearl,  in  fact,  seems 
to  have  had  in  mind  by  "  stock  "  steel  only  foundation  plates  and 
bolts,  though  no  such  precise  definition  was  agreed  on. 

6.  Claimant's  bid  being  the  lowest  received,  a  requisition  order 
bearing  Nos.  9-K  and  11-J  was  issued  on  July  1,  1918,  to  claimant^ 
containing  the  following  language : 

"  You  are  hereby  authorized  to  proceed  with  immediate  production 
of  the  following  materials : 

Furnish  approximately  1^600  tons  structural  steel,  including  one 
(1)  shop  coat  of  paint,  fabricated  as  per  plans  prepared  by  the  Con- 
struction Division^  using  Bethlehem  substitutions^  for  the  sum  of 
one  hundred  three  ($103.00)  dollars  per  ton  (scale  weights)  f.  o.  b. 
cars  Kansas  City,  Mo. 

For  all  material  taken  from  your  stocky  the  additional  9um  of 
twenty-four  {$24.00)  dollars. 

Stock  material  to  be  shipped  at  once.  Complete  shipment  of  Beth- 
lehem sections  by  August  20th  consistent  with  the  delivery  of  Beth- 
lehem material  at  your  plant  at  Kansas  Citj^  by  August  10th. 

It  is  also  understood  that  you  wUl  furnish  all  standard  material 
from  stock — yours  or  others^ 

6.  The  claimant  company  proceeded  at  once  to  locate  sources  of 
supply  of  "  stock  "  steel,  and  to  this  end  was  assisted  by  Capt.  Good- 
earl, who  communicated  with  various  steel  warehouses  in  the  Middle 
West  in  order  to  locate  "  stock  "  steel  for  this  work.  Capt.  Goodearl 
explained  to  W.  D.  Truman,  contracting  engineer  of  claimant  com- 
pany, the  necessity  of  securing  "stock"  steel  from  the  immediate 
vicinity  of  claimant  company's  plant,  in  order  to  relieve  congestion 
and  facilitate  transportation  problems. 

7.  Under  these  instructions  claimant  immediately  purchased 
"stock"  steel  from  such  available  supply  as  found  by  the  Govern- 
ment and  by  claimant,  shipped  to  San  Ajitonio  what  was  in  proper 
condition  for  shipment,  and  held  the  balance  awaiting  receipt  of  mill 
material  with  which  the  "stock"  steel  was  to  be  interfabricated. 
The  "  mill "  material  was  slow  in  arriving,  and  so  long  delayed  that 
it  was  impossible  for  claimant  to  fabricate  it  with  the  "  stock  "  steel 
and  make  shipments  before  August  20,  1918,  as  called  for  by  the 
order.  In  addition  to  this  delay,  further  delay  in  the  work  was 
caused  by  the  fact  that  the  plan  to  duplicate  the  Baltimore  building 
was  abandoned  by  the  Government,  the  detail  plans  promised  claim- 
ant were  not  sent  it  promptly,  changes  in  the  fabrication  specifica- 
tions were  ordered  from  time  to  time,  and  time  was  lost  in  Govern- 
ment inspections  that  proved  unnecessary. 


**at  once/'  Ihe  *'mill"  steel  was  shipped  substantially  as  called 
for  by  the  order  and  has  been  accepted  and  paid  for.  The  "  stock  " 
steel  was  shipped  eventually,  in  combination  with  the  "  mill "  steel, 
and  has  been  accepted  and  paid  for  to  the  extent  of  $103  per  ton. 
Payment  has  been  refused  claimant  of  the  extra  $24  beyond  this 
allowed  for  stock  steel,  on  the  ground  that  the  $24  was  allowed  as  a 
bonus  for  prompt  shipment  and  at  any  rate  this  steel  under  the 
terms  of  the  order  was  to  be  shipped  "  on  ance,"  which  was  not  done, 
that  by  no  construction  of  the  order  can  the  time  for  shipment  be 
considered  as  later  than  August  20,  and  that,  as  all  shipments  were 
not  made  before  that  date,  claimant  has  not  carried  out  its  contract. 

9.  The  claim  is  for  the  extra  $24  per  ton  on  '"  stock  "  steel  tonnage 
eventually  shipped  and  accepted  by  the  Government. 

10.  It  appears  that  about  10  tons  of  the  "  stock  "  steel  in  question 
was  delayed  in  shipment  because  it  did  not  pass  inspection  and  re- 
quired ref  abrication  to  bring  it  up  to  specifications. 

DECISION. 

1.  A  careful  consideration  of  the  evidence  in  this  case  satisfies 
us  that  the  requisition  order  of  July  1,  1918,  is  not  to  be  considered 
as  conclusively  defining  the  obligations,  or  fully  expressing  the  rights, 
of  the  parties.    The  evidence  shows  clearly  that  the  order  was  not 
issued  as  a  completed  contract,  but  rather  as  an  authority  to  proceed 
in  accordance  with  an  agreement,  of  which  request  for  bids  the  pro- 
posal, the  oral  negotiations,  and  the  order  are  properly  to  be  re 
garded  as  evidence.    The  terms  of  the  order  are  sufficiently  wantir 
in  definiteness  to  warrant  the  admission  of  testimony  by  way 
definition  of  the  terms  and  to  show  what  the  real  agreement  wa* 

2.  This  agreement  was  that  claimant  should  deliver  steel  p 
fabricated  partly  from  mill  shapes  alone  and  partly  from  a  c 
nation  of  mill  and  stock  shapes,  that  it  was  to  use  stock  shape 
large  an  extent  as  possible,  to  use  miH  shapes  made  only 
Bethlehem  Steel  Co.,  and  was  to  deliver  the  output  in  a  for 
for  erecting  in  a  building,  the  plans  of  which  were  at  this  ' 
sidered  definitely  laid  out.    In  return  for  this  claimant  ^ 
ceive  $103  per  ton  for  the  product  that  involved  only  r 

and  $127  per  ton  for  the  product  involving  both  types  o^ 
extra  $24  being  intended  to  cover  the  extra  cost  to  clai 
viding  the  stock  shapes  entering  into  the  combination 

the  fact  that  by  far  the  largest  part  of  the  product 

result  of  such  combination,  that  this  combination 

be  done  without  the  mill  shapes,  and  that  both 

this  from  the  beginning,  the  reasonable  interprets 

understanding,  as  respects  time  of  shipment,  is 
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DECISION. 

1.  In  our  opinion,  claimant  is  entitled  to  an  adjustment  under 
supply  circular  111  of  the  items  of  its  claim  arising  both  out  of  its 
suspended  contract  No.  4993-B,  and  out  of  the  transactions  relating 
to  the  serging.  Claimant  had  a  valid  contract  which  was  suspended, 
and  the  claim  is  not  one  to  which  the  unit  allowances  should  be 
applied  because  claimant  has  refused  to  accept  adjustment  on  this 
basis  and  because  this  basis  would  not  afford  claimant  adequate  com- 
pensation owing  to  the  character  of  the  items  of  claim. 

2.  In  reaching  this  adjustment  under  supply  circular  111  the 
Claims  Board  will  consider  all  items  except  the  serging  as  coming 
within  G.  O.  103,  and  will  adjust  the  insurance  items  in  accordance 
with  paragraph  3  below  of  this  decision. 

3.  As  to  insurance,  under  Article  VI  of  the  contract  claimant  was 
required  to  insure  at  its  own  expense  Government-owned  materials 
"  for  a  reasonable  time."  Since  this  article  does  not  specify  or  limit 
the  extent  to  which  the  Government  might  require  insurance,  it  is 
a  reasonable  interpretation  to  say  that  the  article  requires  insurance 
even  in  case  of  suspension  of  the  contract  and  for  a  reasonable  time 
thereafter.  The  claimant,  therefore,  is  entitled  upon  an  adjustment 
of  its  contract  No.  4993-B  to  an  allowance  for  its  actual  disburse- 
ments for  insurance  above  any  sums  which  it  may  be  able  to  recover 
from  the  insurance  company,  or  companies,  by  way  of  return  pre- 
mium, or  otherwise,  upon  the  accepted  articles  and  Government- 
owned  materials  referred  to  in  Article  VI  of  the  contract,  for  the 
period  beginning  a  reasonable  time  after  suspension  of  the  contract 
and  ending  when  the  property  was  removed  by  the  Government  as 
a  carrying  charge. 

4.  As  to  the  serging — this  item  is  to  be  treated  as  coming  within 
the  act  of  March  2,  1919.  The  evidence  shows  that  the  serging  was 
not  contemplated  in,  or  covered  by,  the  written  contract,  but  was 
work  the  necessity  for  which  developed  later  as  a  result  of  action  of 
the  Government  itself  in  furnishing  the  claimant  with  other  materials 
than  melton,  which  was  the  material  which  claimant  had  a  right  to 
expect — the  other  materials  being  of  a  kind  which  could  not  be  used 
without  serging.  Under  these  circumstances  claimant  was  ordered 
to  do  this  extra  work  by  Government  agents,  whose  authority  suffi- 
ciently appears,  and  as  a  matter  outside  and  in  addition  to  its  con- 
tract obligations.  Consequently,  the  issuance  of  these  instructions 
and  compliance  therewith  by  claimant,  gave  rise  to  an  implied  agree- 
ment within  the  act  of  March  2,  1919,  in  accordance  with  which 
claimant  is  entitled  to  be  paid  the  reasonable  value  of  its  services  in 
performing  the  serging. 
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CONTBACTS,   CaNCEIXATION. 

See  JuBiSDiCTioN. 
Where  the  Government  canceled  a  procurement  order  by  written  notice, 
which  recited  that  its  acceptance  would  constitute  a  release  to  the 
United  States  of  all  claims  and  demands  because  of  such  cancellation, 
and  claimant  accepts  said  cancellation,  and  there  wag  no  mutual  mis- 
take of  fact  such  as  would  authorize  a  re-formation,  no  relief  can  be 
granted  to  reimburse  claimant  for  certain  expenditures.  (Braden 
Copper  Co.,  Case  No.  2605,  VI  these  Dec.,  395.) 

CONTBAGTS,  COMPLETTED. 

^ee  JUBISDICTION. 

OoNTRACTS,  Consideration. 

Where  the  claimant  agreed  to  bore  steel  bars  at  a  fixed  price  and  during 
the  performance  of  the  work  demanded  and  was  promised  additional 
compensation,  there  was  no  consideration  to  support  the  promise 
and  the  additional  compensation  can  not  be  allowed.  (Bethlehem 
Shipbuilding  Corp.,  Case  No.  2798,  VI  these  Dec.,  710.) 

Where  upon  a  sufficient  consideration  and  for  mutual  convenience  of 
the  parties  a  contract  for  the  manufacture  of  airplanes  and  a  con- 
tract and  Its  supplement  for  the  manufacture  of  spare  parts  for  such 
planes  are  consolidated  such  contracts  w^ill  be  treated  as  one. 
(Breese  Aircraft  Co.  (Inc.),  Case  No.  2456,  VI  these  Dec.,  884.) 

Where  the  claimant  had  a  formal  contract  to  do  certain  construction 
work  for  the  Government  within  a  specified  time  and  where  an  agree- 
ment wa-s  made  on  the  part  of  the  Government  to  pay  claimant  extra 
remuneration  it  contract  was  completed  in  less  time  than  stated  in 
the  contract,  such  agreement  is  based  upon  a  valuable  consideration 
and  binding  upon  the  Government.  (Central  Engineering  Co.,  Case 
No.  1534,  VI  these  Dec.,  844.) 

The  right  of  employees  to  strike  for  higher  wages  is  not  questioned, 
and  for  the  employees  to  refrain  from  striking  is  a  valid  considera- 
tion for  a  promise  by  representatives  of  the  National  War  Labor 
Board,  so  as  to  make  the  promise  binding  upon  the  Government. 
(Employees  of  the  Minneapolis  Steel  &  Machinery  Co.,  Case  No.  2099, 
.VI  these  Dec.,  835.) 

Where  a  contract  for  the  manufacture  of  uniform  coats  from  materials 
to  be  furnished  by  the  Government  containing  the  provisions  referred 
to  in  syllabus  No.  1  is  amended  by  a  supplemental  contract  pro- 
viding for  additional  compensation  by  way  of  a  premium  or  bonus 
to  the  contractor  based  on  its  obligation  to  "  use  best  efforts  to  avoid 
all  possible  waste,**  the  clause  quoted  imposed  no  additional  obliga- 
tion on  the  contractor,  and  Is,  therefore,  no  consideration  for  the 
promise  of  additional  compensation.  Hence  such  supplemental  agree- 
ment Is  void  and  the  contractor  is  not  entitled  to  the  bonus  therein 
provided,  t  Following  decisions  of  this  board  in  this  case  reported 
in  Vol.  I,  Decisions  of  War  Department,  Board  of  Contract  Ad- 
justment, p.  287,  but  o^'erruling  this  board's  decision  in  the  case  on  a 
rehearing.)  (Heidelberg,  Wolff  &  Co.,  Case  No.  30,  VI  these  Dec., 
721.) 

Where  a  supplemental  contract  is  entered  into  after  the  time  of  per- 
formance has  expired,  fixed  in  an  original  proxy-signed  contract  and 
In  formal  contracts  supplementing  proxy-signed  contracts,  and  wlth- 
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out  new  or  additional  consideration  moving  to  the  Government  for 
the  express  purpose  of  validating  the  proxy-signed  contracts,  such 
supplemental  contract  so  entered  Into  is  invalid.  (Morgan  Engineer- 
ing Co.,  Case  No.  2454,  VI  these  Dec.,  37.) 

A  formal  contract  executed  after  the  work  has  already  been  done 
under  an  Informal  agreement  is  not  binding  on  the  parties.  (Penn- 
sylvania Railroad  Co.,  Case  No.  24»3,  VI  these  Dec,  1033.) 

Where  claimant,  a  cloth  manufacturer,  received  a  supplemental  con-  , 
tract  containing  a  provision  for  a  bonus  for  the  exercise  of  special 
care  in  cutting  Government  materials,  while  the  supplemental  con- 
tract would  have  been  void  for  want  of  consideration  if  It  merely 
added  the  bonus  provision  to  the  original  contract,  it  was  not  void 
in  the  present  case,  because  it  changed  the  specifications  and  price 
contained  in  the  original  contract  and  practically  amounted  to  a 
new  contract.  (Jacob  Reed's  Sons  (Inc.),  Case  No.  2681,  VI  these 
Dec,  29.) 
CoNTBACTS.  Construction. 

See  Costs,  Additional;  Contracts,  Adjustment;  Termination; 
Warranty. 

Under  a  provision  of  a  validly  executed  contract  for  the  manufacture 
of  aluminum'  castings  providing  for  an  increase  in  the  price  to  be 
paid  by  the  Government  in  the  event  of  any  Increase  in  the  cost  of 
aluminum,  there  is  no  merit  in  a  claim  based  upon  depreciation  In  the 
value  of  claimant's  scrap  aluminum  due  to  the  intervention  of  the 
armistice.  Claimant's  contention  that  this  scrap,  which  resulted 
largely  from  its  defective  Government  castings,  and  could  only  be 
reused  for  commercial  castings,  was  a  factor  in  the  cost  of  the  cast- 
ings manufactured  for  the  Government,  within  the  meaning  of  the 
contract,  is  unsound. 

Where  claimant's  Government  contract  provided  for  return  of  defec- 
tive castings  to  claimant,  there  is  no  implied  agreement  by  the  Gov- 
ernment to  insure  the  immediate  return  of  the  castings  by  the  engine 
builders  to  whom  they  had  been  delivered.  Hence  there  is  no  merit 
In  a  claim  based  on  depreciation  of  scrap  aluminum  caused  by  such 
delay  In  returning  defective  castings  and  the  fall  in  the  price  of 
aluminum  on  the  Intervention  of  the  armistice.  (The  Aluminum 
Castings  Co.,  Case  No.  2797,  VI  these  Dec,  554.) 

Where  the  claimant  leased  ground  to  the  Government  for  a  camp  site, 
upon  which  there  was  a  stockyard  and  trackage  facilities,  and  it 
was  requested  to  remove  same ;  and  it  removed  same  to  other  ground 
•owned  by  it  and  used  it  in  its  ordinary  business  and  intended  it  for 
permanent  use,  there  is  no  agreement  or  obligation  on  the  Govern- 
ment to  pay  the  expense  therefor.  (Atchison,  Topeka  &  Santa  Fe 
Railway  Co.,  Case  No.  2804,  VI  these  Dec,  545.) 

Where  claimant's  suspended  contract  provided  that  claimant  should 
insure  Government-owned  materials  at  its  own  expense  "for  a  rea- 
sonable time"  claimant  is  entitled  to  be  reimbursed  the  cost  of  Insur- 
ance for  the  period  beginning  a  reasonable  time  after  suspension  of 
the  contract.  (Chas.  Baker  Co.  (Inc.),  Case  No.  2209,  VI  these  Dec, 
1012.) 
84113— 21— VOL  6 68 
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Where  the  Government  advertises  for  bids  on  duck  of  a  certain  weight* 
and  claimant  makes  a  written  bid  therefor,  which  is  accepted  by  the 
Government  by  letter,  and  it  develops  that  the  duck  is  of  a  lesser 
weight  than  that  upon  which  claimant  based  its  bid,  the  contract  Is 
an  informal  one,  as  the  Quartermaster  General  has  made  no  regula- 
tion under  section  6853b,  Compiled  Statutes,  for  the  sale  of  surplus 
property,  and  the  Secretary  of  War  has  no  authority  to  adjust  a 
claim  under  such  contract  for  damages  based  on  a  breach  of  war- 
ranty by  the  Government,  said  contract  not  coming  within  the  pro- 
visions of  the  act  of  March  2,  1919.  (Beal-Burrows  Dry  Groods  Co., 
Case  No.  Sales  BCA-5,  VI  these  Dec.,  176.) 

Where  claimant  was  manufacturing  certain  articles  under  a  formal 
contract,  and  amendments  thereto,  at  fixed  prices,  and  entered  into 
a  supplemental  contract  containing  new  provisions  as  to  delivery  but 
not  changing  the  prices  as  fixed  by  such  amendments  to  the  contract* 
claimant  is  only  entitled  to  receive  the  amount  fixed  by  its  contract 
as  amended.  Having  agreed  to  the  amount  of  compensation  claim- 
ant is  not  entitled  to  an  additional  amount  claimed  to  be  due  on  ac- 
count of  extra  cost  incurred  in  manufacturing  the  articles.  (Biggamr 
Trailer  Corp.,  Case  No.  1986,  VI  these  Dec.,  581.) 

Where  purchase  orders  provided  for  hay  or  straw  f.  o.  b.  Kansas  points, 
taking  371-cent  rate  to  group  3,  Texas  points,  there  was  no  obliga- 
tion on  the  claimant  to  pay  freight  rates,  or  any  increase  in  rates 
caused  by  delay  in  shipments  for  which  claimant  was  not  in  fault 
The  words  "  taking  37i-cent  rate  to  group  3,  Texas  points  "  are  merely 
descriptive  of  the  territory  to  which  the  hay  was  to  be  shipped. 
(Carlisle  Commission  Co.,  Case  No.  2428,  VI  these  Dec.,  334.) 

Where  contracts  provide  in  substance  that  in  the  event  of  labor  dis- 
putes likely  to  delay  the  performance  of  the  contract  that  the  Secre- 
tary of  War  may  settle  such  disputes  and  that  If  the  contractor  Is 
required  to  pay  higher  labor  costs  thereby  that  the  Secretary  of 
War  shall  make  an  addition  to  the  contract  price,  and  a  dispute 
arises,  which  is  adjusted  by  a  representative  of  the  Secretary  of 
War,  who  raised  the  cost  to  be  paid  for  labor  and  granted  the  con- 
tractor additional  compensation,  the  contractor  is  entitled  to  be  paid 
such  increased  compensation. 

Where  the  claimant  was  also  producing  under  several  contracts,  which 
did  not  contain  the  provision  mentioned  in  clause  one,  but  it  was 
agreed  by  letter  that  all  labor  disputes  under  all  contracts  should 
be  adjusted  by  the  Secretary  of  War,  with  a  corresponding  adjust- 
ment of  the  price,  an  agreement  arose  under  the  act  of  "March  2, 
1919,  to  reimburse  claimant  for  increased  cost  of  labor  on  such  con- 
tracts. (Colt's  Patent  Firearms  Mfg.  Co.,  Case  No.  1991,  VI  these 
Dec.,  875.) 

When  the  claimant  was  manufacturing  brass  rods  from  material  fur- 
nished by  the  Government,  and  instead  of  using  copper  furnished  for 
that  purpose,  used  the  copper  on  other  contracts  and  substituted 
a  cheaper  and  secondary  material  for  the  copper  on  this  contract; 
an  excess  of  such  secondary  material  at  the  suspension  of  the  con- 
tract is  not  a  proper  allowance  under  the  termination  clause,  because 
the  substitution  was  not  authorized,  and  it  was  not  necessary  for 
the  performance  of  the  contract.  (Detroit  Copper  &  Brass  Rollini^ 
Mills,  Case  No.  2682,  VI  these  Dec,  478.) 
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Where  the  Government  agrees  with  claimant  that  it  will  reimburse 
claimant  for  all  direct  expense  in  the  manufacture  of  a  rolling 
kitchen,  according  to  directions  of  the  Standardization  Rolling  Kitch- 
en Board,  and  claimant  so  manufactured  the  kitchen  and  sends 
it  by  express  to  the  Government  and  the  kitchen  is  received,  ac- 
cepted, and  paid  for  by  the  Government,  claimant  is  entitled  to  be 
reimbursed  for  the  express  charges  paid  thereon  by  it  (Eclipse 
Stove  Co.,  Case  No.  2665,  VI  these  Dec,  27.) 

Claimant  was  working  under  a  contract  which  provided  that  payments 
for  material  should  be  made  as  soon  as  practicable  after  acceptance, 
and  had  borrowed  money  from  the  War  Credits  Board  under  a  con- 
tract, which  authorized  the  reduction  of  35  per  cent  from  each 
voucher  to  be  applied  on  claimant's  indebtedness  to  the  War  Credits 
Board.  There  was  no  obligation  on  the  War  Credits  Board  to  credit 
claimant  with  the  agreed  percentage  of  a  voucher  until  it  was  issued, 
and  claimant  was  properly  charged  with  interest  on  the  unpaid 
balance  up  to  the  date  of  the  voucher.  (Edison  Storage  Battery 
Co.,  Case  No.  2609,  VI  these  Dec,  13.) 

Where  the  claimant  had  a  contract  for  the  production,  sale,  and  de- 
livery of  castor  beans  to  the  United  States,  in  San  Domingo  at  a 
fixed  price,  and  the  contract  provided  that  if,  during  the  life  of  the 
contract,  a  higher  price  should  be  fixed  by  the  Government,  or  any 
authorized  agency  thereof,  the  claimant  should  be  paid  such  in- 
creased price,  and  the  price  was  so  raised  for  beans  delivered  in  the 
United  States,  the  claimant  is  entitled  to  such  proportionate  in- 
crease for  beans  delivered  in  San  Domingo.  (Eliseo  Espaillat, 
Case  No.  2666,  VI  these  Dec,  802.)  ' 

A  contractor  producing  chemicals  under  a  cost-plus  contract  with  a 
maximum  prize  per  pound  is  not  entitled  to  recover  a  sum  in  addi- 
tion to  the  maximum  amount  specified  as  the  purchase  price  in  pro- ' 
curement  orders  simply  because  the  cost  of  chemicals  furnished 
thereunder  has  exceeded  the  maximum  price  named  therein.  (Fel- 
lows Medical  Mfg.  Co.,  Ca&e  No.  2504,  VI  these  Dec,  870.) 

Where  the  American  Army  in  France  was  in  urgent  need  of  rubber 
tires  and  tubes,  and  purchased  same  from  claimant  without  the  price 
being  fixed  and  the  goods  were  to  be  delivered  in  France,  under  the 
circumstances  in  this  case  claimant  is  entitled  to  freight  and  insur- 
ance charges.  (Firestone  Tire  &  Rubber  Co.,  Case  No.  2619,  VI 
these  Dec,  282.) 

Under  a  labor-disputes  clause  providing  for  an  addition  to  the  contract 
price  as  a  part  of  the  settlement  of  such  disputes  "  in  the  event  that 
labor  disputes  shall  arise  directly  affecting  the  performance  of  this 
contract  and  causing  or  likely  to  cause  any  delay  in  making  the 
deliveries"  the  contractor  may  be  entitled  to  such  an  addition  to 
the  contract  price  even  though  the  disputes  occurred  in  the  plant  of 
a  subcontractor,  where  the  price  of  articles  furnished  by  the  sub- 
contractor was  increased  by  reason  of  the  settlement  of  such  dis- 
putes by  the  War  Labor  Board  and  where  the  contractor  was  re- 
quired to  pay  such  additional  cost  under  the  provisions  of  its  sub- 
contract. The  fact  that  the  required  notice  of  the  occurrence  of  the 
disputes  was  given  to  the  Secretary  of  War  by  the  subcontractor 
instead  of  the  contractor  is  immaterial.  (Citing  Cohen,  Goldman  & 
Co.,  Nos.  2169  and  2182.)  (Four  Wheel  Drive  Auto  Co.,  Case  No. 
2228,  VI  these  Dec,  906.) 
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Where  a  contract  for  the  manufacture  of  uniform  coats  from  ma- 
terials furnished  by  the  Government  provides  that  the  Government 
will  hold  the  contractor  responsible  for  such  materials,  and  that  it 
will  be  held  liable  for  any  loss  or  damage  thereto  from  any  cause 
whatever,  the  contractor  is  bound  to  use  its  best  efforts  to  avoid  all 
possible  waste,  such  being  the  care  a  reasonably  prudent  man  would 
use  in  cutting  his  own  textiles  under  the  circumstances  of  this  case. 
(I,  these  decisions,  284.) 

Where  an  original  contract  for  the  manufacture  of  uniform  coats  from 
materials  to  be  furnished  by  the  Government  contains  the  provisions 
stated  in  syllabi  Nos.  1  and  2  such  provisions  are  not  separable,  but 
when  taken  together,  in  the  absence  of  any  evidence  that  the  con- 
tractor did  not  fulfill  its  obligations,  is  the  measure  of  the  con- 
tractor's compensation  and  the  contractor  is  entitled  to  the  bonus 
therein  provided.  (Reversing  on  this  point  In  this  case,  reported  In 
Vol.  1,  Decisions  of  War  Department,  Board  of  Ck)ntract  Adjustment, 
p.  287,  and  following  this  board's  decision  on  rehearing  as  to  the 
construction  of  the  contract,  but  making  a  contrary  finding  of  facts.) 
(Heidelberg,  Wolff  &  Co.,  Case  No.  30,  VI  these  Dec,  721.) 

Where  claimant,  a  corporation,  was  manufacturing  clothing  from 
cloth  furnished  by  the  Government  and  Its  contract  provided  that 
It  should  be  liable  for  any  loss  of  such  cloth  while  in  Its  possession, 
and  where  soine  of  tho  cloth  was  delivered  to  a  truckman  hired  by 
claimant  to  haul  It  to  Its  factory  and  was  sold  by  such  truckman 
and  an  employee  of  claimant  company  to  outside  parties  and  the 
proceeds  shared  by  the  truckman  and  others,  Including  the  vice 
president  of  claimant  company,  held,  that  claimant  corporation 
had  acquired  constructive  possession  of  such  goods  and  was  liable 
for  the  loss  thereof  by  theft  or  otherwise  under  the  provisions  of 
its  contract.  Held,  further.  It  was  also  liable,  aside  from  the  provi- 
sions of  its  contract,  under  general  principles  of  law. 

Under  the  above  circumstances  the  Government  is  entitled  to  reim- 
bursement for  all  Government  goods  which  agents  of  claimant  cor- 
poration converted  while  they  were  acting  within  the  scope  of  their 
authority.  Claimant's  liability  Is  not  limited  to  such  goods  as  the 
conspirators  were  found  guilty  of  stealing  in  criminal  proceedings 
but  applies  to  all  goods  which  claimant's  agents  were  able  to  obtain 
because  of  their  connection  with  the  corporation  or  which  were 
turned  over  to  them  for  the  purpose  of  the  corporation's  contracts 
with  the  Government.  (Horowitz  &  Moskowitz  (Inc.),  Case  No. 
1461,  VI  these  Dec,,  911.) 

The  claimant,  in  the  performance  of  a  contract  calling  for  the  delivery 
of  steel  on  a  specific  date,  is  not  chargeable  with  delay  occasioned 
by  changes  made  by  the  Government  in  the  plans  and  specifications. 
(Kansas  City  Structural  Steel  Co.,  Case  No.  2684,  VI  these  Dec., 
1002.) 

Under  a  contract  for  the  manufacture  of  clothing  from  materials  to 
be  furnished  by  the  Government,  where  tlie  Government  was  In  de- 
fault In  delivering  material,  the  contractor  could  have  terminated 
the  contract.     (I^vy  Overall  Co.,  Case  No.  1548,  VI  these  Dee.,  728.) 

Where  the  Government  is  to  furnish  material  to  be  manufactured  and 
the  time  for  the  deliveries  of  materials  is  not  specified  it  is  respon- 
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sible  only  for  unreasonable  delays,  as  some  delay  was  to  be  expected. 
Claimant  is  entitled  to  an  allowance  for  machining  hard  forgings 
not  in  accordance  with  the  specifications. 

Allowances  made  on  suspended  contracts,  which  contain  a  termination 
clause  are  governed  by  said  clause  and  no  allowance  can  be  made 
unless  provided  for  therein.  (Maritime  Mfg.  Co.,  Case  No.  2638, 
VI  these  Dec.,  626.) 

Where  claimant  at  the  instance  of  the  Government  representatives 
wrote  to  the  Secretary  of  War  agreeing  to  submit  future  labor 
disputes  to  arbitration  by  him  or  his  representative  on  the  under- 
standing that  if  labor  costs  should  be  increased  by  any  award  there 
would  be  a  corresponding  increase  in  the  prices  of  articles  then  under 
contract,  which  letter  was  acknowledged  by  the  Secretary  of  War, 
and  where  disputes  subsequently  arose  and  were  adjusted  in  accord- 
ance with  the  above  arrangement  and  the  arbitrator  found  that 
claimant  was  entitled  to  a  corresponding  adjustment  of  contract 
prices,  held  that  there  was  an  agreement  within  the  meaning  of  the 
act  of  March  2,  1919,  applicable  to  all  contracts  held  by  claimant  at 
the  time  of  the  award  not  containing  labor-dispute  clauses.  Held, 
further,  that  as  to  contracts  containing  labor-dispute  clauses  the 
rights  of  the  parties  are  governed  by  such  clauses.  (Marlin-Rock- 
well  Corp.,  Case  No.  2069,  VI  thesie  Dec,  848.) 

Where  the  purchase  order  provided  "  Goods  guaranteed  against  spoils 
and  swells  until  July  1,  1919,"  any  inspection  and  rejection  by  the 
Government  after  acceptance  must  be  confined  to  that  defect  and 
cause  for  rejection  only. 

Where  goods  are  sold  by  sample  and  are  subsequently  inspected,  they 
must  be  compared  with  the  sample.  (Marsh  Market  Canning  Co., 
Case  No.  2357,  VI  these  Dec,  163.) 

W'hen  claimant  agreed  to  manufacture  cartridge  clips  at  $9.85  a  thou- 
sand and  the  Government  agreed  to  furnish  17  pounds  of  copper 
and  spelter  at  $d.3Q  per  thousand,  and  the  specifications  showed  that 

.  it  would  require  19  pounds  of  material  per  thousand  clips,  it  was 
the  duty  of  the  claimant  to  furnish  the  additional  material  at  Its 
own  expense,  and  there  was  no  obligation  on  the  Government  to  do 
so.     (A.  C.  Messier  Co.,  Case  No.  2749,  VI  these  Dec,  504.) 

Where  the  parties  to  a  contract  agree  therein  upon  some  one  to  finally 
determine  disputes  thereunder,  the  determination  of  such  person  will 
be  final  in  the  absence  of  fraud  or  such  gross  mistake  as  to  imply 
fraud  in  his  decision. 

Where  a  contract  provides  that  the  contractor  shall  pay  the  Govern- 
ment liquidated  damages  therein  fixed,  in  case  of  delay  except  for 
certain  causes,  and  the  contractor  is  delayed  in  the  performance  of 
its  contract  by  causes  the  responsibility  for  which  it  is  exempted, 
and  the  contract  provides  that  the  contracting  officer  shall  extend  the 
time  of  performance  for  a  period  equal  to  that  during  which  the  con- 
tractor was  so  delayed,  the  determination  by  the  contracting  officer 
that  claimant  is  entitled,  on  account  of  such  causes,  to  such  an  ex- 
tension of  time  for  a  period  fixed  by  him  is  final  and  conclusive  in 
the  absence  of  fraud  or  gross  mistake  implying  fraud  on  his  part. 

The  contracting  officer  does  not  lose  his  authority  to  extend  the  time 
of  performance  in  a  contract  by  reason  of  the  fact  that  such  ex  ten- 
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slon  is  not  granted  until  after  the  expiration  of  the  time  of  perform- 
ance, if  such  extension  is  granted  for  causes  occurring  during  the  time 
when  the  contractor  was  not  in  default. 

Liquidated  damages  can  not  be  waived  by  a  Government  oflScer,  but  an 
extension  of  time  provided  for  In  the  contract  is  not  a  waiver  but 
a  mere  compliance  with  its  terms.  (Morgan  Engineering  Co.,  Case 
No.  2454,  VI  these  Dec.,  37.) 

Where  the  claimant  had  a  contract  for  1,500,000  spark  plugs  which 
provided  that  the  price  to  be  paid  therefor  should  be  fixed  after  the 
manufacture  and  delivery  of  the  first  300,000,  that  claimant  should 
be  entitled  to  cost  and  15  per  cent  profit,  and  the  contract  provided 
for  cancellation  and  amortization  of  cost  of  facilities,  this  was  a 
fixed-price  contract,  entitling  the  claimant  to  amortization,  and  not 
full  reimbursement  as  under  a  cost-plus  contract 

Allowances  made  on  suspended  formal  contracts,  which  contain  a 
termination  clause,  are  governed  by  said  clause  and  no  allowance  can 
be  made  unless  provided  for  therein. 

Where  the  claimant  borrowed  money  from  the  War  Credits  Board  and 
paid  Interest  on  account  thereof  sucl\  Interest  is  not  a  proper  claim 
under  the  suspended  contract  herein,  because  its  payment  was  not 
provided  for  in  the  termination  clause  nor  otherwise  contracted  for. 
(A.  R.  Mosler  Co.,  Case  No.  2659,  VI  these  Dec.,  1036.) 

Where  claimant  contracted  to  sell  and  deliver  5,000,000  pounds  of  hay 
to  the  Government  at  a  stipulated  price  per  hundredweight,  and 
failed  to  deliver  a  portion  thereof,  necessitating  the  Government's 
purchase  elsewhere,  the  Government  has  a  right  under  the  express 
terms  of  the  contract  to  deduct  from  the  amount  due  the  claimant 
for  hay  delivered  the  amount  paid  by  the  Government  in  excess  of 
the  contract  price  for  such  hay  as  it  was  obligated  to  purchase  by 
reason  of  the  failure  of  the  claimant  to  deliver  the  amount  sold.  (H. 
Mueller  Grain  Co.,  Case  No.  2635.  VI  these  Dec.,  354.) 

In  the  case  of  Henry  Knight  &  Sons,  pending  construction  of  the  clause 
"  all  waste  matter  of  every  kind  and  nature,  except  rags,  bags,  and 
manure,"  certain  waste  matter  by  agreement  of  the  parties  was 
segregated,  and  it  or  its  proceeds  held  until  the  meaning  of  the 
clause  was  determined ;  but  no  such  action  was  taken  in  these  claims. 
(The  National  Contracting  Co.,  Case  No.  2461,  VI  these  Dec,  285.) 

Where  claimant  occupied  a  plant  for  a  period  of  eight  months  under 
an  agreement  to  pay  as  rent  therefor  1  cent  for  each  cartridge  case 
manufactured  therein,  and  claimant's  contract  was  suspended  before 
the  expiration  of  said  eight  months,  but  the  agreed  sum  was  paid  for 
all  cartridge  cases  manufactured,  there  is  not  further  liability  on  the 
claimant  or  the  Government  on  account  of  rent.  (New  York  Air 
Brake  Co.,  Case  No.  2060,  VI  these  Dec.,  1019.) 

Where  claimant  at  the  request  of  the  Government  and  under  a  written 
contract  providing  for  cost  of  installation,  but  silent  as  to  removal, 
installed  a  sidetrack  for  Government  use,  authorized  by  the  city  of 
New  York,  by  a  grant  to  claimant,  which  required  removal  at  claim- 
ant's cost,  there  arose  under  the  circumstances  and  within  the  pur- 
view of  the  act  of  March  2, 1919,  an  implied  obligation  on  the  part  of 
the  Government  to  reimburse  claimant  the  cost  of  removal  of  such 
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sidetrack  when  same  was  no  longer  needed  for  Government  purposes. 
(New  York  Central  Railroad,  Walker  D.  Hlnes,  Director  General  of 
Railroads,  Case  No.  2604,  VI  these  Dec.,  50.) 

Where  claimant  owned  an  automobile  and  used  it  in  his  work  as  travel- 
ing production  representative  of  the  Government  under  an  oral  agree- 
ment that  he  would  be  compensated  for  its  use  and  for  expenses  of 
its  operation,  entered  into  prior  to  November  12, 1018,  such  an  agree- 
ment is  a  continuing  one  so  long  as  the  officer  continues  to  perform 
the  same  duties  in  the  same  branch  of  the  service  and  uses  the  auto- 
mobile for  the  agreed  purposes,  and  he  is  entitled  to  reasonable  com- 
I)ensation  therefor  under  the  act  of  March  2, 1019,  although  a  portion 
of  the  time  for  which  claim  is  made  is  subsequent  to  November  12, 
1018,  but  he  is  not  entitled  to  compensation  under  said  act  for  the 
use  of  the  automobile  after  his  transfer  to  another  branch  of  the 
service.    (William  H.  Patterson,  Case  No.  2740,  VI  these  Dec.,  374.) 

Under  a  Government  contract  for  certain  equipment  and  installation 
thereof,  providing  for  i^ayment  3f  damages  to  the  Government  in  case 
of  delay  in  performance,  the  fact  that  the  delay  was  due  to  the  slow- 
ness of  subcontractorp  in  manufacturing  the  equipment  does  not  ex- 
cuse the  contractor  from  paying  damages  to  the  CJovemment  (Wil- 
liam B.  Perry,  doing  business  as  W.  B.  Perry  Electric  Co.,  Case  No. 
2660,  VI  these  Dec.,  466.) 

Where  claimant's  contract  provided  that  if  changes  in  specifications 
should  be  made  involving  additional  expense,  a  fair  addition  to  the 
contractor's  compensation  might  be  made  as  determined  by  the  Chief 
of  Ordnance,  claimant  may  be  entitled  to  such  additional  compensa- 
tion even  though  the  changes  resulted  in  a  cheaper  product,  provided 
that  claimant  proves  that  its  extra  expenses  on  account  of  the 
change  exceeded  the  savings  in  cost  of  production.  (Pfau  Manufac- 
turing Co.,  Case  No.  2502,  VI  these  Dec.,  712.) 

Where  Government  officers,  in  the  course  of  negotiation  of  contracts 
with  an  arms  manufacturer  for  the  massed  production  of  machine 
guns  and  pistols,  agreed  that  the  manufacturer  should  be  reimbursed 
the  cost  of  increased  facilities  necessary  for  the  production  required, 
and  in  the  case  of  such  facilities  as  are  manufactured  in  claimant's 
plant  should  be  paid  in  addition  10  per  cent  of  their  cost,  the  United 
States  became  obligated  within  the  purview  of  the  act  of  March  2, 
1010,  to  pay  claimant  in  accordance  with  the  terms  of  such  agree- 
ment for  all  necessary  additional  facilities  provided  by  claimant 
for  the  performance  of  the  manufacturing  contracts  in  question, 
either  by  purchase  or  by  fabrication  within  claimant's  plant.  (Rem- 
ington Arms  U.  M.  C.  Co.,  Case  No.  1523,  VI  these  Dec.,  027.) 

Where  the  claimant  procured  a  lot  of  equipment  for  machine  guns 
and  pistols  to  use  on  a  contract  with  France,  which  was  canceled 
and  the  machinery  left  on  its  hands,  and  the  United  States  desiring 
to  control  and  own  all  available  facilities  for  such  manufacture, 
agreed  to  buy  and  pay  for  all  such  necessary  facilities,  and  the  cor- 
respondence and  evidence  shows  that  both  parties  had  this  particular 
"  French  machinery  "  in  mind,  that  it  was  appraised  by  Government 
officials  and  used  for  production  without  charge  for  hire,  an  agree- 
ment arose  under  the  act  of  March  2,  1010,  to  pay  for  such  special 
machinery. 
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Where  the  claimant  offered  to  make  gunstocks  on  a  cost-plus  basis  on 
condition  that  tlie  Government  would  pay  the  cost  of  all  equipment 
of  whatsoever  character,  which  offer  was  accepted,  an  agreement 
arose  under  the  act  of  March  2,  1919,  to  pay  for  special  facilities, 
and  the  evidence  shows  here  that  certain  machinery  known  as  the 
French  machinery  was  included  therein.  (Remington  Arms  U.  M.  0. 
Co.,  Case  No.  1553,  VI  these  Dec.,  968.) 

Where,  under  a  contract  w^ith  the  Russian  Remington  Rifle  Contract 
Trustees,. the  Government  has  an  option  to  buy  certain  machinery  at 
a  price  agreed  upon  between  the  Government  and  the  trustees,  or  at 
a  price  to  be  fixed  by  arbitrators,  one  chosen  by  each  party  and  a 
third  by  the  two  so  chosen  if  the  two  are  unable  to  agree,  and  there- 
after the  Government  notifies  the  trustees  that  it  desires  to  exercise 
the  option,  and  each  party  appoints  appraisers,  who  fix  the  price  the 
Government  shall  pay  for  such  machinery,  and  the  machinery  is 
taken  over  and  used  by  the  Government  before  November  12,  1918. 
The  Government  is  obligated  under  the  act  of  March  2,  1919,  to  pay 
therefor  the  price  so  fixed,  even  though  the  appraisal  was  not  com- 
pleted until  after  November  12,  1918.  (Russian  Remington  Rifle 
Contract  Trustees,  Case  No.  1537,  VI  these  Dec.,  790.) 

Claim  under  act  of  March  2,  1919,  by  subcontractor  under  a  proxy- 
signed  contract  for  $2,324.54  for  pipe  covering.  The  contract  was 
changed  during  performance  by  substitution  of  materials  and  a  con- 
troversy having  arisen  as  to  the  price  of  the  substituted  material, 
viz,  85  per  cent  magnesia  covering,  it  is  held,  that  the  subcontractor 
is  entitled  to  the  list  price  less  12^  per  cent  discount.  (Skinker  & 
Garrett  (John  T.  Livezey),  Case  No.  2576,  VI  these  Dec.,  300.) 

Where  claimant  in  buying  Government  property  was  required  to  de- 
posit 10  per  cent  of  the  contract  price  to  insure  payment,  it  is  not 
entitled  to  return  of  its  deposit  while  a  dispute  as  to  the  amount  of 
material  to  which  it  is  entitled  is  pending.  (Philip  P.  Smith  Co., 
Case  No.  Sales  BCA-1,  VI  these  Dec.,  232.) 

Where  claimant  had  a  contract  with  the  Government  to  use  certain 
yarn  exclusively  for  the  manufacture  of  fabric  for  its  prime  con- 
tractor, held,  that  after  completion  of  the  prime  contract  claimant 
was  still  bound  under  its  direct  agreement  with  the  Government  to 
obtain  the  consent  of  the  Government  before  disposing  of  its  excess 
yarn,  and  that  consequently  there  is  no  implied  obligation  binding 
the  Government  to  compensate  claimant  for  loss  suffered  on  account 
of  the  Government's  delay  In  giving  such  consent,  where  such  with- 
holding of  consent  was  not  unreasonable.  (Specialty  Knit  Goods 
Mfg.  Co.,  Rehearing,  Case  No.  341,  VI  these  Dec,  458.) 

Under  a  cost-plus  contract  providing  for  reimbursement  of  the  contrac- 
tor for  the  cost  of  "  Such  bonds,  fire,  liability,  and  other  insurance 
as  the  contracting  oflBcer  may  approve  or  require,"  the  refusal  of  the 
contracting  officer  to  allow  the  cost  of  public  liability  insurance  was 
a  proper  exercise  of  discretion,  and  the  Government  is  not  obligated 
to  reimburse  the  contractor  for  premiums  paid  on  such  Insurance. 
(Stone  &  Webster,  Case  No.  2751,  VI  these  Dec,  449.) 

Where  the  contract  provided  that  all  materials  furnished  thereunder 
shall  be  subject  to  a  rigid  inspection  and  such  as  do  not  conform  to 
the  specifications  shall  be  rejected,  and  that  the  decision  of  the  Chief 
Signal  Officer  as  to  quality  and  quantity  shall  be  final ;  in  the  absence 
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of  fraud  such  provision  is  binding  on  the  claimant  and  this  board, 
and  the  action  of  the  inspection  officers  is  final  and  conclusive.  ( Suss- 
feld,  Lorsch  &  Co.,  Case  No.  2464,  VI  these  Dec.,  9.) 

Commitments  to  subcontractors  by  the  prime  contractor  are  items  of 
cost  against  the  Government  and  are  allovrable  when  they  come 
within  what  the  subcontractor  might  reasonably  have  recovered 
against  the  prime  contractor  in  a  court^aving  jurisdiction,  and  this 
includes  interest  and  storage  charges,  when  the  delay  in  payment 
and  deliveries  was  the  result  of  Gtovemment  action ;  but  where  it  was 
the  fault  of  the  prime  contractor  they  may  not  be  charged  against 
the  Government.  (Truscon  Steel  Co.,  Case  No.  2436,  YI  these  Dec., 
144.) 

Where  the  United  States  Government  under  a  proxy-signed  contract 
agreed  to  furnish  claimant  with  rough  castings  to  be  used  in  the 
manufacture  of  hubs  for  artillery  wheels,  an  obligation  arose  under 
the  act  of  March  2, 1919,  on  the  part  of  the  Government  to  reimburse 
claimant  for  such  reasonable  expense  as  was  incurred  by  the  claim- 
ant as  a  result  of  the  Government's  failure  to  furnish  castings  rea- 
sonably free  from  defects.  (Turner  &  Moore  Mfg.  Co.,  Case  No. 
1525,  VI  these  Dec,  770.) 

Where  a  contract  provided  for  liquidated  damages  for  delay  in  deliv- 
eries, but  contained  a  clause  that  the  contractor  shall  not  be  responsi- 
ble for,  and  no  deductions  shall  be  made  for,  any  delays  caused  by 
direct  act  or  failure  of  the  United  States  without  fault  of  the  con- 
tractor ;  delays  caused  by  changes  in  the  specifications,  or  materials, 
can  not  be  charged  against  the  contractor. 

Where  the  contract  provided  that  the  time  for  delivery  might  be  ex- 
tended by  the  contracting  officer  when  delays  were  caused  by  the 
United  States,  or  by  other  cause  beyond  the  control  and  without  fault 
of  the  contractor,  an  extension  is  proper  for  the  causes  mentioned  in 
paragraph  1  hereof  and  no  liquidation  damages  should  be  charged 
against  claimant  because  thereof.  (Velle  Motors  Corporation,  Case 
No.  2526,  VI  these  Dec.,  699.) 

Where  the  contract  required  the  claimant  to  deliver  a  switchboard  in 
75  days,  but  also  contained  a  provision  urging  and  requesting  earlier 
delivery  and  does  not  contain  any  provision  for  additional  com- 
pensation for  earlier  delivery,  claimant  Is  not  entitled  to  recover  for 
additional  costs  incurred  to  expedite  delivery.  (Westlnghouse  Elec- 
tric &  Mfg.  Co.,  Case  No.  2584,  VI  these  Dec.,  542.) 

Under  a  cost-plus  contract,  which  required  the  contractor  to  take 
advantage  of  trade  discounts,  failure  to  take  advantage  thereof  can 
not  be  charged  against  the  contractor  when  It  was  the  fault  of  the 
Government;  but  when  it  is  the  fault  of  the  contractor  they  may 
be  so  charged. 

Where  the  contract  provides  that  the  Government  had  the  right  to  pur- 
chase the  equipment  It  was  not  bound  to  do  so,  and  refusal  to  pur- 
chase old  bicycles  was  proper.  (The  J.  G.  White  Engineering  Corp., 
Case  No.  1897,  VI  these  Dec.,  854.) 

Under  a  cost-plus  contract  it  was  the  duty  of  the  contractor  to  take 
advantage  of  trade  discounts,  and  this  applies  to  plant  equipment 
subsequently  purchased  by  the  Government  at  cost,  as  well  as  ordi- 
nary supplies.  (The  J.  G.  White  Engineering  Corp.,  Case  No.  1932, 
VI  these  Dec.,  201.) 
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A  contractor  under  a  cost-plus  contract  is  entitled  to  reimbursement 
of  necessary  and  reasonable  expenses  incurred  for  salaries  of  clerks 
and  auditors  subsequent  to  abandonment  of  work  where  the  work  was 
suspended  by  the  Government  under  a  clause  of  the  contract  calling 
for  certain  services  on  the  part  of  the  contractor  in  winding  up  the 
work.  This  contractual  right  can  not  be  taken  away  by  a  notice  of 
suspension  which  fixes  an  unreasonably  short  period  for  such  winding 
up  after  which  no  expenses  would  be  reimbursable.  (The  J.  G. 
White  Engineering  CJorp.,  Case  No.  2452,  VI  thetse  Dec.,  148.) 

Where  the  contract  provided  that  all  materials  furnished  thereunder 
before  being  accepted  should  be  subject  to  a  rigid  Inspection,  and 
specified  the  manner  of  inspection  and  sampling,  which  destroyed  or 
consumed  the  sample,  the  loss  must  be  borne  by  the  contractor. 
(William  Whitman  Co.  (Inc.),  Case  No.  2742,  VI  these  Dec..  519.) 

Where  the  claimant  purchased  jute  bags  from  the  Government  upon 
which  there  was  no  warranty  or  representation  as  to  quality,  the 
purchaser  took  the  risk,  and  he  is  not  entitled  to  reimbursement  for 
inferior  or  defective  sacks.  (Cyrus  French  Wicker,  Case  No.  2729, 
VI  these  Dee.,  687.) 

Where  a  contractor  working  under  a  cost-plus  contract  is  required  to 
do  additional  work,  but  which  was  contemplated  by  the  parties  when 
the  contract  was  made,  there  is  no  obligation  on  the  Government  to 
pay  an  additional  fee  for  such  work  when  the  contract  limits  the 
amount  of  the  fee  under  said  contract.  (James  Y.  Wilson,  Case  No. 
1889,  VI  these  Dec.  113.) 
See  also  Contracts,  Ikplied;  Contbacts.  What  Constttxttes. 
CoNTKACTS,  Contemplation. 

Where  the  nature  of  an  industry  requires  the  purciiase  of  raw  materials 
in  advance  of  receipt  of  orders  for  the  finished  product  and  claimant 
followed  this  approved  practice  with  respect  to  (government  con- 
tracts, which  were  not  awarded  on  account  of  the  intervention  of  the 
armistice.  It  must  be  held  that  claimant  assumed  an  ordinary  busi- 
ness risk,  and  that  the  Government,  in  the  absence  of  a  specific 
agreement,  is  not  bound  to  reimburse  loss  caused  thereby.  Requests 
by  Government  agents  to  keep  on  hand  a  supply  of  raw  materials  in 
contemplation  of  future  orders,  without  specifying  amounts  of  such 
materials  or  amounts  or  prices  of  such  orders,  are  too  vague  and 
Indefinite  to  constitute  an  agreement  within  the  meaning  of  the  act 
of  March  2,  1919.  (Midvale  Steel  &  Ordnance  Co.,  Case  No.  2558, 
VI  these  Dec,  124.) 
CIontbacts,  0)st  Plus. 

See  (Uontbacts,  Constbuction. 
Contracts,  Fixed  Price. 

See  Contracts,  Construction. 
Contracts,  Formal. 

See  Jumsmction. 

The  clear  provisions  of  a  formal  contract  control  the  rights  of  the 
parties  thereto.  Neither  the  fact  that  other  contractors  under  simi- 
lar contracts  have  presented  no  claims  under  identical  provisions  nor 
the  fact  that  several  months  elapsed  before  claimant  presented  its 
claim  is  conclusive  against  claimant.  Neither  is  the  fact  that  the 
representatives  of  the  Government  understood  that  claimant  had 
waived  Its  rights  under  the  provisions  in  question.  (The  R.  H.  Long 
Co.,  Case  No.  2519,  VI  these  Dec,  796.) 
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Where  a  formal  supplemental  contract  is  entered  Into  for  the  purpose 
of  modifying  the  terms  of  a  prior  proxy-signed  contract  and  con- 
tinues the  proxy-signed  contract  In  force  and  effect  except  as  modi- 
fled,  the  effect  of  such  supplemental  contract  Is  merely  to  continue 
the  informal  contract  in  force  and  effect  as  modified  without  giving 
it  the  effect  of  a  formal  one.  (Morgan  Engineering  Co.,  Case  No. 
2454,  VI  these  Dec,  37.) 

A  formal  contract  executed  after  the  work  has  already  been  done 
under  an  Informal  agreement  Is  no^  binding  on  the  parties.  (Penn- 
sylvania Railroad  Co.,  Case  No.  2493,  VI  these  Dec.,  703.) 

Where  a  contract,  binding  only  upon  claimant  on  account  of  Its  in- 
formality, is  executed  and  substantially  performed  and  afterwards  a 
bill  of  sale  purporting  to  be  a  formal  contract  is  entered  into,  it  does 
not  have  the  effect  of  a  formal  contract,  because  it  was  not  in  the 
Interests  of  the  Government  to  bind  itself  in  a  matter  wherein  the 
claimant  was  already  bound.  (Russian  Remington  Rifle  Contract 
Trustees.  Case  No.  2066,  VI  these  Dec.,  920.) 

No  regulations  have  been  prescribed  by  the  Quartermaster  Qeneral, 
pursuant  to  section  6853b,  Compiled  Statutes,  regulating  sales  of 
surplus  property,  and  when  not  executed  in  accordance  with  section 
3744,  Revised  Statutes,  is  an  Informal  contract.  (Tx>uis  S.  Wandell 
&  Co.,  Case  No.  8,  VI  these  Dec.,  415.) 
Contracts,  Implied. 

Sec  Contracts,  Construction  ;  Costs,  Experimental. 

There  can  be  no  agreement  implied  under  the  act  of  March  2, 1919,  to 
compensate  claimant  for  the  Installation  of  facilities  which  it  was 
obligated  to  install  in  order  to  properly  operate  as  a  common  carrier. 
(Atchison,  Topeka  &  Santa  Fe  Railway  Co.,  Case  No.  2784,  VI  these 
Dec,  528.) 

No  contract  can  be  Implied  under  the  act  of  March  2,  1919,  to  compen- 
sate claimant  for  building  a  drain  that  it  was  legally  bound  to  do 
under  the  circumstances  under  which  it  was  constructed.  (Atchison, 
Topeka  &  Santa  Fe  Railway  CJo.,  Case  No.  2787,  VI  these  Dec,  525.) 

Where  claimant's  formal  contract  for  the  manufacture  of  trousers 
contained  no  provision  for  serglng,  but  Government  agents  required 
claimant  to  serge  most  of  the  trousers,  there  is  an  implied  agree- 
ment within  the  meaning  of  the  act  of  March  2,  1919,  whereby  the 
Government  is  obligated  to  pay  for  such  serglng.  (Chas.  Baker  Co. 
(Inc),  Case  No.  2209,  VI  these  Dec,  1012.) 

Where  a  contract  for  airplanes  providing  that  the  Government  will  fur- 
nish the  motors  therefor  to  be  Installed  by  claimant  provides  a  sched- 
ule of  deliveries  for  the  completed  planes  there  is  an  implied  obliga- 
tion on  the  part  of  the  Government  to  deliver  the  motors  to  the  con- 
tractor within  such  time  as  will  reasonably  enable  the  contractor  to 
Install  the  motors  so  as  to  meet  the  schedule  of  deliveries.  (Breese 
Aircraft  Co.  (Inc),  Case  No.  2456,  VI  these  Dec,  884.) 

Under  the  above  circumstances  an  alleged  custom  to  charge  for  tem- 
porary Installations,  such  as  the  installation  of  equipment  for  the 
War  Department  proved  to  be — a  practice  alleged  to  be  generally  ap- 
proved by  public  service  commissions — does  not  overcome  a  presump- 
tion arising  from  the  previous  course  of  dealings  of  the  parties  that 
no  installation  charge  would  be  made.  Nor  can  an  obligation  be  im- 
plied from  the  fact  that  the  equipment  was  unusual,  being  a  "  central 
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oflSce  "  equipment  instead  of  a  private  branch  exchange,  such  as  is 
usually  installed  by  telephone  companies.  (Chesapeake  &  Potomac 
Telephone  Co,,  Case  Xo.  1702,  VI  these  Dec.,  531.) 

Where  claimant,  at  the  request  of  the  Government,  carried  on  certain 
tests  of  explosives  at  its  testing  grounds  for  the  benefit  of  the  Govern- 
ment there  ai-ose  an  Implied  obligation  within  the  purview  of  the  act 
of  March  2,  1919,  to  reimburse  claimant  for  the  necessary  costs  ex- 
pended on  behalf  of  the  Government  in  making  such  tests.  (E.  I. 
DuPont  de.  Nemours  Co.,  Case  No.  2431,  VI  these  Dec..  lOlC.) 

Where  the  claimant  at  the  request  of  the  War  Industries  Board  devoted 
one  of  its  furnaces  exclusively  to  the  production  of  low  phosphorous 
pig  iron,  with  a  promise  that  such  board  would  find  purchasers  for 
all  such  iron  produced  and  make  allocations  thereof  through  its  cus- 
tomary machinery,  there  arose  under  the  circumstances  and  within 
the  purview  of  the  act  of  March  2, 1919,  an  implied  obligation  cm  the 
part  of  the  United  States  Government  to  reimburse  claimant  for  its 
loss  sustained  by  reason  of  so  devoting  its  energies.  (Eastern  Steel 
Co.,  Case  No.  2748,  VI  these  Dec.,  612.) 

Where  claimant  in  an  attempt  to  develop  certain  camera  devices  for 
the  Government  prepares  plans  and  specifications  for  said  devices 
and  delivers  same  to  the  Government,  at  the  request  of  a  duly  au- 
thorized agent  thereof,  and  thereafter  the  plans  and  specifications  are 
used  in  Government  work,  there  is  an  implied  agreement  on  the  part 
of  the  Government  within  the  meaning  of  the  act  of  March  2, 1919,  to 
reimburse  claimant  for  the  reasonable  value  thereof.  (Sherman  M. 
Fairchild,  Case  No.  504,  VI  these  Dec.,  746.) 

Where  claimant  was  promised  an  order  for  3(X),000  yards  of  duck  cloth 
at  price  to  be  later  fixed  by  appraisement,  and  where  claimant  was 
advised  and  instructed  to  proceed  to  perform  such  order,  even  though 
the  formal  order  was  never  given  and  no  deliveries  made  thereunder, 
there  arose  under  the  act  of  March  2,  1919,  an  obligation  on  the  part 
of  the  United  States  Government  to  reimburse  claimant  for  loss  sus- 
tained in  preparing  to  perform  such  order.  (Foster  &  Stewart  C3o., 
Case  No.  642,  VI  these  Dec.,  811.) 

Where  the  proposal  submitted  by  claimant  contained  a  stipulation  that 
all  taxes  thereafter  imposed  by  Congress  should  be  taken  care  of  or 
paid  by  the  Government,  and  this  stipulation  was  omitted  from  the 
formal  contract,  which  claimant  refused  to  sign  or  perform  until 
assured  and  promised  by  duly  authorized  Government  officers  that 
the  taxes,  if  impose<l,  would  be  taken  care  of  through  the  medium  of 
a  separate  agreement,  and,  relying  thereon,  claimant  executes  and 
performs  said  contract  and  taxes  are  imposed,  an  implied  agreement 
arose  under  the  act  of  March  2, 1919,  to  reimburse  claimant  for  such 
taxes.     (Gnrford  Motor  Co.,  Case  No.  2740,  VI  these  Dec..  1025.) 

Where  claimant  was  given  a  purchase  order  to  furnish  two  (2)  lecoll 
cylinders  to  be  made  according  to  certain  plans  and  specifications 
from  material  to  be  furnished  by  the  Government,  at  a  stipulated 
price,  and  where  during  the  process  of  construction  it  was  necessary 
to  change  the  plans  and  specifications  by  reason  of  defects  In  the 
material  furnished  by  the  Grovemment,  which  change  in  plan  occa- 
sioned an  extra  expense  in  manufacture,  there  arose  within  the  pur- 
view of  the  act  of  March  2,  1919,  an  implied  obligation  on  the  part 
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of  the  Government  to  reimburae  claimant  for  the  extra  expense  occa- 
sioned by  the  changed  specifications.  (General  Fire  Extinguisher 
Co..  Case  No.  2580,  VI  these  Dec.,  618.) 

Where  a  contractor  who  has  a  cost-plus  contract  performed  additional 
work  which  the  contracting  officer  had  no  right  to  call  for  under  the 
terms  of  the  contract,  there  arose  an  implied  agreement  within  the 
meaning  of  the  act  of  March  2, 1919,  whereby  the  Government  became 
obligated  to  pay  claimant  a  fee  for  such  additional  work.  (J.  G. 
White  Engineering  Corporation,  No.  1895.)  (Gilsonite  Construction 
Co.,  Case  No.  2136,  VI  these  Dec.,  278.) 

Where  the  Government  commandeers  a  warehouse  and  orders  all  owners 
of  goods  stored  therein  to  remove  same,  and  in  compliance  with  such 
orders  claimant  removes  a  large  quantity  of  cotton  which  it  had 
stored  in  such  warehouse,  there  is  an  implied  agreement  on  the  part 
of  the  Government  to  reimburse  claimant  for  Its  expense  in  removing 
such  cotton.  (Gordon  McCabe  &  Co.,  Case  No.  2507,  VI  these  Dec., 
797.) 

Where  claimant  had  manufactured  bark-tanned  leather,  not  a  com- 
mercial product,  for  Army  shoes  at  the  request  of  the  Government 
and  with  the  understanding  that  the  Government  would  take  off  of 
claimant'.s  hands  all  such  leather  which  claimant  was  unable  to  sell 
to  shoe  manufacturers,  there  is  an  agi*eeraent  within  the  meaning  of 
the  act  of  March  2, 1919,  whereby  the  Government  is  under  obligation 
to  compensate  claimant  for  its  loss  on  all  such  leather  manufactured 
by  it  conforming  to  Government  specifications  for  which  claimant  has 
been  unable  to  find  a  purchaser.  (Graton  &  Knight  Mfg.  Co.,  Case 
No.  576,  VI  these  Dec,  764.) 

Where  claimant  is  notified  by  a  duly  authorized  agent  of  the  Govern- 
ment that  its  bid  for  the  manufacture  of  jam  has  been  accepted,  and 
claimant  is  directed  to  proceed  with  its  manufacture  without  waiting 
for  formal  contract,  and  claimant  is  afterwards  notified  that  no  for- 
mal contract  will  issue,  there  Is  an  obligation  on  the  part  of  the  Gov- 
ernment to  reimburse  claimant  for  any  loss  it  may  have  sustained  on 
account  of  complying  with  directions  to  proceed.  (Hafts  Bros.,  Case 
No.  2082,  VI  these  Dec,  11.) 

Where  after  consulting  an  officer  of  the  Ordnance  Department,  who 
stated  that  incoming  freight  to  a  certain  arsenal  might  amount  to 
250  cars  a  day,  claimant  built  a  siding  on  its  own  right  of  way  at  a 
considerable  distance  from  the  arsenal  in  order  to  take  care  of  the 
traffic,  there  was  no  implied  agreement  within  the  meaning  of  the  act 
of  March  2,  1919,  whereby  the  Government  became  obligated  to  pay 
claimant  the  cost  of  constructing  the  siding.  (Lehigh  Valley  Rail- 
road, Case  No.  2625.  VI  these  Dec,  892.) 

Where  a  contractor  Is  engaged  in  production  under  a  written  contract 
and  a  purchase  order,  and  is  directed  by  duly  authorized  agents  of 
the  Government  to  perform  extra  work  not  contemplated  under 
original  agreement,  there  Is  an  implied  agreement  within  the  pur- 
view of  the  act  of  March  2,  1919,  whereby  the  Government  Is  obli- 
gated to  reimburse  claimant  in  the  amount  of  the  extra  work. 
(Liberty  Iron  Works,  Case  No.  1818,  VI  these  Dec,  92.) 

Under  the  act  of  March  2,  1919,  the  Government  Is  under  no  implied 
obligation  to  reimburse  a  railroad  for  construction  of  tracks  on  its 


Digitized  by 


Google 


1074  TOPICAL  INDEX. 

CONTRACTS— CJontinued. 

own  right  of  way  for  the  purpose  of  supplying  a  Government  manu- 
facturing plant  with  proper  railroad  facilities.  Nor  does  such  an 
implied  obligation  arise  from  General  Order  15  of  the  Railroad  Ad- 
ministration providing  that  "generally  speaking  an  industry  shall 
pay  for  and  maintain  (although  in  special  cases  the  railroad  com- 
pany may  do  so),  and  the  railroad  company  shall  own  that  part  of 
the  track  on  the  right  of  way  from  the  clearance  point  to  the  right 
of  way  line,"  a  Government  manufacturing  plant  coming  within  the 
exception  referring  to  special  cases.  (New  York  Central  Railroad, 
Walker  D.  Hines,  Director  General  Railroads,  Case  No.  2606,  VI 
these  Dec.,  659.) 

Where  claimant's  contract  to  manufacture  a  quantity  of  barrack  bags 
was  entered  into  with  the  understanding  that  the  bags  were  to  be 
made  according  to  certain  samples  and  specifications  submitted,  and 
where  the  Government  required  them  to  be  made  of  a  different  ma- 
terial and  a  different  design  than  that  called  for  in  the  contract, 
which  necessitated  additional  expense  for  claimant,  and  where  claim- 
ant was  required  thereby  to  do  what  was  not  contemplated  by  the 
original  contract,  there  arose  under  the  circumstances  an  implied 
agreement  within  the  purview  of  the  act  of  March  2,  1919,  under 
which  the  Government  is  obligated  to  reimburse  claimant  for  the 
loss  sustained  by  the  reason  of  the  changed  conditions.  (F.  L. 
O^Brien,  Case  No.  2610.  VI  these  Dec.,  995.) 

Where  the  Government  contracted  with  claimant  for  construction  of 
sidings  on  Government  property,  with  the  understanding  that  claim- 
ant would  stand  the  cost  of  that  part  of  the  siding  on  claimant's 
right  of  way,  and  later  claimant  found  it  necessary  to  relocate  that 
part  of  the  siding  at  considerable  expense,  there  is  no  implied  agree- 
ment obligating  the  Government  to  reimburse  claimant  its  costs  so 
incurred.  (Pennsylvania  Railroad  Co.,  Case  No.  2493,  VI  tliese 
Dec,  703.) 

The  construction  of  railroad  facilities  to  handle  traffic  in  connection 
with  an  Army  cantonment  does  not  raise  an  implied  agreement  on 
th&part  of  the  Government  to  pay  for  same.  (Piedmont  &  Northern 
Railway  Co.,  Case  No.  2698,  VI  these  Dec,  292.) 

The  construction  of  railroad  facilities  to  handle  traffic  In  connection 
with  an  army  cantonment  does  not  raise  an  implied  agreement  on  the 
part  of  the  Government  to  pay  for  same.  (Piedmont  &  Northern 
Railway  Co.,  Cases  Nos.  2700,  2704,  2705,  2706,  VI  these  Dec,  298, 
296,  294,  249.) 

Under  the  act  of  March  2,  1919,  there  is  no  implied  obligation  on  the 
part  of  the  Government  to  Reimburse  a  railroad  for  construction  of 
tracks  on  its  own  right  of  way  for  the  purpose  of  supplying  a  Gov- 
ernment camp  with  proper  railroad  facilities.  Nor  is  such  an  obli- 
gation to  be  implied  from  a  request  by  a  Government  officer  to  lay 
a  frog  and  switch  on  its  main  line  for  the  same  purpose.  (Seaboard 
Air  Line  Railroad,  Federal  Administration,  Case  No.  2654,  VI  these 
Dec,  550.) 

Under  the  act  of  March  2,  1919,  there  is  no  implied  obligation  on  the 
part  of  the  Government  to  reimburse  a  railroad  for  construction  of 
tracks  or  railway  station  on  its  own  right  of  way  for  the  purpose  of 
supplying  a  Government  camp  with  proper  railroad  facilities.    Nor 
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Is  such  an  obligation  to  be  implied  from  a  request  by  a  Government 
officer  to  lay  a  frog  and  switch  on  its  main  line  for  the  same  purpose. 
(Seaboard  Air  Line  Railroad,  Federal  Administration,  Case  No. 
2655,  YI  these  Dec.,  529.) 
Under  the  act  of  March  2,  1919,  theVe  is  no  implied  obligation  on  the 
part  of  the  Qovemment  to  reimburse  a  railroad  for  construction  of 
tracks  on  its  own  right  of  way  for  the  purpose  of  supplying  a  Gov- 
ernment camp  with  proper  railroad  facilities.     (Seaboard  Air  Line 
Railway  Co.,  Case  No.  2656,  VI  these  Dec.,  560.) 
Under  the  act  of  March  2,  1919,  there  is  no  implied  obligation  on  the 
part  of  the  Government  to  reimburse  a  railroad  for  the  purchase  of 
right  of  way  and  construction  of  tracks  thereon  for  the  purpose  of 
supplying  a  Government  camp  with  proper  railroad  facilities.    Nor 
is  such  an  obligation  to  be  implied  from  a  statement  of  the  camp 
requirements  by  a  Government  officer.     (Southern  Railroad   dk). ; 
Atlantic  Coast  Line;  Seaboard  Air  Line  Railway  Co.,  Cases  Nos. 
2642-2645;  2647-2648;  2627.  VI  these  Dec,  55a) 
Where  a  subcontractor,  under  a  formal  contract,  was  urged  to  con- 
tinue production  and  assured  that  it  would  be  protected  from  loss^ 
by  the  Government  if  prime  contractor  failed  to  perform  its  agree- 
ment, no  agreement  arose  between  claimant  and  the  Government,  for 
all  that  was  meant  was  that  in  the  event  of  any  adjustment  of  the 
prime  contract  suitable  measures  would  be  taken  to  protect  the 
interests  of  the  subcontractor.    (Standard  Gas  Engine  Co.,  Case  No. 
2400,  VI  these  Dec.,  456.) 
Where  in  the  course  of  negotiations  for  a  contract  for  the  manufacture 
of  O.  D.  webbing  claimant  is  told  over  the  phone  ''  to  secure  the  yam, 
that  the  order  would  come  along,*'  and  also  received  a  letter  that 
the  formal  order  was  in  preparation,  an  implied  contract  arose  to 
reimburse  claimant  for  expenditures  on  the  faith  thereof,  although 
no  formal  contract  was  subsequently  issued.     (A.  Ziegler  &  Sons  Co., 
Case  No.  710,  VI  these  Dec.,  742.) 
See  also  Contracts,  Wbittbw. 
Contracts,  Informal. 

See  Contracts,  Formai^ 
Contracts,  Invalid. 

See  Contracts,  CoNsiniaiATioN. 
Contracts,  Nonperformance. 
Contracts,  Oral. 

See  Contracts,  What  CoNSTirtmEs ;  Contracts,  Construction;. 
Wrttten  Contracts. 
Contracts,  Preparation. 

jSfee  Contracts,  Anticipation. 
Contracts,  Promise. 
Contracts,  Proxy-Signed, 

See  Contracts,  Formal. 
(Contracts,  Recommendation. 

See  Contracts,  Anticipation. 

Where  an  officer  of  the  GU>vemment  stated  that  in  the  event  of  the 

erection  of  a  mill  by  claimant  for  the  purpose  of  placing  it  in  a 

position  to  manufacture  brass  rods  for  the  Government  he  would  be 

glad  to  recommend  the  giving  of  an  order  for  brass  rods  but  at  the- 
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same  time  also  informed  claimant  that  he,  the  officer,  had  no  authority 
to  direct  claimant  to  do  any  of  these  things,  there  is  no  agreement, 
express  or  implied,  by  which  the  Government  was  to  pay  for  such 
facilities.     (Mueller  Metals  Co.,  Case  No.  1248,  VI  these  Dec.,  648.) 

The  recommendation  of  an  award  of  a  contract  does  not  constitute  an 
agreement  within  the  meaning  of  the  act  of  March  2,  1919.    (Torrey- 
Eqsteln  Co.,  Case  No.  1734,  VI  these  Dec.,  562.) 
Contracts,  Refokmation. 

A  contract  may  not  be  reformed  on  the  ground  of  mistake  where  the 
evidence  shows  that  both  parties  intended  to  sign  the  instrument  as 
drawn  and  that  there  was  no  mutual  mistake  as  to  its  contents  or  as 
to  any  existing  fact.  (Brewster  &  Co.,  Case  No.  632,  VI  these  Dec., 
119.) 

The  Secretary  of  War  can  only  reform  contracts  on  the  ground  of  mis- 
take under  such  circumstances  as  would  justify  a  court  of  equity  in 
reforming  a  contract.  (Cleveland  Crane  &  Engineering  Co.,  Cases 
Nos.  2309  and  2310,  Rehearing,  VI  these  Dec.,  94.) 

Where  there  is  a  mutual  mistake  in  drafting  a  contract,  in  that  both 
the  representative  of  the  Government  and  of  claimant  understood  that 
the  premium  to  be  paid  a  surety  company  for  a  contractor's  bond  is 
a  proper  element  of  cost  for  which  claimant  should  be  reimbursed 
under  the  terms  of  a  cost-plus  percentage  contract,  the  contract  will 
be  reformed  so  as  to  express  the  intention  of  the  parties  in  such 
resi)^ct.     (Fred  T.  Ley  &  Co.,  Inc.,  Case  No.  2855,  VI  these  Dec.,  738.) 

Where  there  is  a  mutual  mistake  in  drafting  a  contract,  in  that  both 
the  Government  representatives  and  the  claimant  understood  that  the 
premium  to  be  paid  a  surety  company  for  a  contractor's  bond  is  a 
proper  element  of  cost  for  which  claimant  should  be  reimbursed  under 
a  cost-plus  percentage  contract,  the  contract  will  be  reformed  so  as 
to  express  the  Intention  of  the  parties  at  the  time  the  contract  was 
entered  Into.  (Fred  T.  Ley  &  Co.,  Inc.,  Case  No.  2689,  VI  these  Dec., 
622.) 

Where  an  award  has  been  made  to  a  claimant  by  a  bureau  claims  board 
and  accepted  in  writing  by  claimant,  it  will  not  be  reopened  in  the 
absence  of  clear  proof  of  mutual  mistake  or  of  fraud.  (Northwestern 
Furniture  Co.,  Case  No.  2618,  VI  these  Dec.,  247.) 

While  a  written  contract  may  be  reformed  on  account  of  mutual  mis- 
take of  the  parties,  evidence  to  Justify  such  reformation  must  be 
clear  and  cogent  and  must  relate  to  a  mistake  as  to  a  past  or  present 
fact,  and  reformation  will  not  be  Justified  on  evidence  of  a  mistake 
as  to  future  happenings ;  hence  evidence  as  to  a  mistake  in  calculat- 
ing the  future  price  of  an  article  is  not  such  a  mistake  as  comes 
within  the  rule  stated.  (U.  S.  Industrial  Chemical  Co.,  Rehearing, 
Case  No.  10,  VI  these  Dec.,  65.) 
•Contracts,  Rescission. 

See  Loss  Not  Sustained. 

Where  the  claimant  bought  goods  from  the  Grovemment  by  description 
and  partial  inspection  and  receives  the  goods  and  retains  them, 
although  they  do  not  comply  with  the  description,  and  sells  them.  It 
can  not  have  a  rescission  of  the  contract.  (Charles  Cohen,  Case  No. 
Sales  BCA-7.  VI  these  Dec.,  141.) 
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CoNTBACTS,  Settlement. 

See  C0NTBACT8,  Wmti-en. 
Where  a  claimant  Is  advised  that  a  settlement  contract  signed  by  it 
and  a  statutory  award  accepted  by  it  are  not  binding  until  approved 
by  the  Claims  Board,  and  claimant  is  advised  that  it  may  withdraw 
its  signatures  at  any  time  before  the  formal  acceptance  by  the  Claims 
Board,  and  claimant  after  consulting  with  its  attorney  does  not 
request  permission  to  withdraw  its  signatures  before  the  Claims 
Board  acts  thereon,  such  settlement  contract  and  statutory  award 
are  binding  upon  the  claimant  (Cleveland  Crane  &  Eng.  Co.,  Cases 
Nos.  2309  and  2310,  rehearing,  VI  these  Dec.,  04.)^ 
Where  all  the  articles  to  be  produced,  work  to  be  done,  and  material 
necessary  therefor  were  produced  under  and  provided  for  the  per- 
formance of  a  particular  contract,  which  has  been  canceled  by  a 
settlement  contract  in  which  claimant  released  the  Government  of 
all  claims  by  reason  of  or  arising  out  of,  or  with  respect  to  the 
articles  or  work  thereby  canceled,  said  contract  constitutes  a  full 
release  of  the  Government,  and  no  further  allowance  can  be  made 
for  alleged  excess  material.  (J.  V.  Stimson  &  Co.,  Case  No.  740, 
VI  these  Dec.,  422.) 
Where  a  Claims  Board  has  made  an  award  which  was  approved  and 
accepted  by  claimant  In  full  settlement  of  Its  formal  contract,  and  it 
has  been  paid  in  accordance  therewith,  and  there  is  no  evidence  of 
a  mutual  mistake  or  of  fraud,  the  award  and  settlement  are  final, 
and  claimant  is  entitled  to  no  further  compensation  under  said  con- 
contract.     (The  Vltrocelle  O.,  Case  No.  2741,  VI  these  Dec,  138.) 

See  aUo  CX)Ntrac5Ts,  Adjustment  :  Contracts,  Construction  ;  Con- 
tracts, What  Constitutes. 
Contracts,  Suspended. 

See  Contracts,  Adjustment. 
Contracts,  Suspension. 

See  Contracts,  Construction. 
Where  claimant's  formal  contract  for  the  manufacture  of  chemicals  has 
been  suspended  after  partial  delivery  it  is  entitled  to  an  adjustment 
under  the  supply  circulars  on  account  of  the  suspension  of  the  said 
contract  notwithstanding  it  has  already  been  paid  for  the  chemicals 
delivered.  (Fellows  Medical  Mfg.  Co.,  Case  No.  2504,  VI  these  Dec., 
870.) 
Wliere  claimant  had  two  contracts,  for  20,000  each,  to  manufacture 
kettle  inserts,  and  some  were  suspended ;  and  at  the  time  of  suspen- 
sion the  Government  contended  that  claimant's  entire  order  only 
amounted  to  22,000  kettle  Inserts,  reimbursement  to  claimant  for  loss 
sustained  will  be  limited  to  expenditures  made  prior  to  the  receipt  of 
notification  of  the  Government's  contention  that  only  22,000  kettle 
inserts  were  ordered:  Except  in  so  far  as  such  expenditures  and 
disbursements  could  not  have  been  avoided  by  timely  suspension  of 
operations.  (National  Enameling  &  Stamping  C>o.,  Rehearing,  Case 
No.  268,  VI  these  Dec^  6.) 

See  also  Contracts,  Termination. 
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Contracts,  Termination. 

When  a  suspended  formal  contract  <>on tains  a  termination  clause,  set- 
tlement must  be  made  within  tbe  terms  of  the  termination  clause, 
and  no  itenr  of  expense  can  be  allowed  unless  provided  for  therein. 
(Detroit  Copper  &  Brass  Rolling  Mills,  Cases  Nos.  2682  and  2688, 
VI  these  Dec.,  478  and  488.) 
Contracts,  What  Constitutes. 

See  Contracts,  Implied  ;  Evidbncb. 

The  proposal  of  a  contractor  and  Its  acceptance  by  the  Government, 
together  with  a  direction  to  order  necessary  materials  and  to  pre- 
pare to  execute  the  work,  constitute  an  agreement  within  the  mean- 
ing of  the  act  of  March  2,  1919.  (Alvord  &  Swift,  Case  No.  2622, 
VI  these  Dec,  327.) 

Where  claimant,  in  resiwuse  to  a  telegram  from  an  officer  connected 
with  the  operation  of  the  Air  Service  Railway  stating  that  an  engine 
on  their  railroad  had  turned  turtle  and  requested  claimant  to  send 
its  wrecking  crews,  with  which  claimant  complied,  there  arose  under 
the  circumiFttances  in  the  case  an  implied  contract  withhi  the  purview 
of  the  act  of  March  2,  1919,  which  obligated  the  Govejmment  to  pay 
claimant  the  fair  and  reasonable  value  of  Its  services  therein  ren- 
dered. (Atlantic  Coast  Line  R.  R.,  Case  No.  2733,  VI  these  Dec.. 
268.) 

Where,  claimant  constructed  a  railroad  track  on  Its  own  right  of  way, 
under  an  agreement  with  a  civic  organization  which  failed  to  bear 
its  agreed  portion  of  the  expense,  and  there  was  no  agreement, 
express  or  implied,  on  the  part  of  any  authorized  agent  of  the 
Secretary  of  War,  or  of  the  President,  there  is  no  obligation  on 
the  Government  to  pay  therefor,  although  the  track  was  used  exclu- 
s^velj  for  Government  purposes  and  claimant  derived  no  re^'enue 
therefrom.  (Atlantic  Coast  Line  R.  R.  Co.,  Case  No.  2783,  VI  these 
Dec.,  518.) 

The  recommendation  of  an  award  of  a  contract  does  not  amount  to  an 
agreement  within  the  meaning  of  the  act  of  March  2,  1919.  (Charles 
Baker  Co.  (Inc.),  Case  No.  653,  VI  these  Dec.,  412.) 

Where  a  construction  contract  contains  no  provision  authorizing  the 
employment  of  attorneys  by  the  contractor  at  the  expense  of  the 
Government,  the  contractor  can  not  be  reimbursed  for  payment,  of 
such  fees  even  though  the  attorneys'  services  resulted  in  a  saving  of 
money  to  the  Government.  Nor  is  it  the  duty  of  the  Government  to 
pay  attorneys*  charges  which  have  been  incurred  in  the  defense  of 
a  groundless  suit  against  the  contractor  even  though  the  occasion 
for  the  suit  may  have  been  the  action  of  agents  of  the  Government  in 
arresting  a  certain  person.  (The  Central  CJonstruction  Co.,  Case  No. 
2731,  VI  these  Dec.,  589.) 

Before  the  Secretary  of  War  is  authorized  to  settle  a  claim  under  the 
act  of  March  2, 1919,  there  must  have  been  an  agreement,  express  or 
implied,  and  to  constitute  an  agreement  there  must  have  been  a 
meeting  of  the  minds  of  the  contracting  parties  on  all  essential  de- 
tails of  the  transaction. 

Where  the  Government  issued  purchase  orders  and  a  written  contract 
to  claimant  containing  stipulations  as  to  the  place  of  growing  castor 
beans  and  places  the  delivery  to  which  claimant  did  not  agree,  and 
refused  to  sign,  there  was  no  meeting  of  the  minds  and  no  agree- 
ment.    (Coconut  Plantations  Co.,  Case  No.  1683,  VI  these  Dec,  607.) 
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Where  claimant  was  anable  to  meet  the  requirements  of  its  Govern- 
ment contracts,  which  were  accordingly  canceled  by  agreement,  and 
thereafter,  at  claimant's  solicitations,  a  Government  representative 
offered  to  recommend  the  reinspectlon  of  rejected  articles  upon  cer- 
tain conditions,  and  also  the  purchase  of  the  articles,  if  on  inspec- 
tion the  rejections  did  not  exceed  3  per  cent,  held  that  since  this 
offer  was  not  accepted  prior  to  November  12,  1918,  there  was  no 
agreement  within  the  meaning  of  the  act  of  March  2,  1919.  (Collier 
Manufacturing  Co.,  Case  No.  726,  VI  these  Dec.,  461.) 

Where  claimant  is  engaged  in  production  under  Ordnance  Department 
contracts,  and  being  desirous  of  "  gas  coal "  requests  a  liaison  officer 
between  the  Ordnance  Department  and  the  Fuel  Administration  to 
secure  an  allotment  of  coal  to  claimant,  and  by  mistake  "  steam  coal " 
is  delivered  instead  of  the  coal  ordered,  which  steam  coal  is  billed 
to  claimant  at  a  higher  price  than  it  could  have  purchased  similar 
coal  in  the  vicinity  of  its  plant,  and  claimant  pays  for  tlie  coal  at 
the  price  at  which  it  is  billed,  there  is  no  implied  agreement  on  the 
part  of  the  Government  to  reimburse  claimant  for  the  excess  cost 
of  the  coal  under  the  act  of  March  2,  1919.  (Eastern  Malleable 
Iron  Co.,  Case  No.  2158,  VI  these  Dec.,  179.) 

Where  employees  engaged  in  the  production  of  war  material  are  dis- 
satisfied and  threaten hig  to  strike  for  higher  wages  and  representa- 
tive of  the  National  War  Labor  Board  promise  such  employees  that 
if  they  will  not  strike  that  the  board  will  investigate  and  determine 
the  matter  of  wages  and  that  Its  findings  will  be  enforced  by  the 
Government,  there  is  an  agreement  within  the  meaning  of  the  act 
of  March  2,  1919,  and  if  the  National  TV^ar  Labor  Board  awards  an 
increase  of  wages  to  such  employees  the  Government  is  under  obli- 
gation to  pay  such  employees  as  were  actually  engaged  upon  Govern- 
ment contract  work  the  difference  between  the  wages  received  by 
them  for  such  work  and  the  wages  so  established  by  the  National 
War  Labor  Board.  (Employees  of  the  Minneapolis  Steel  &  Machin- 
ery Co.,  Case  No.  2099,  VI  these  Dec.,  835.) 

Where  public-service  corporations  canceled  their  orders  with  claim- 
ant for  turbines,  and  the  War  Industries  Board,  which  had  control 
of  the  manufacture  and  distribution  of  turbines,  requested  claimant 
not  to  divert  the  turbine  materials  to  other  uses,  but  to  keep  the 
turbines  on  its  manufacture  schedules  pending  efforts  by  the  board 
to  secure  purchases  or  a  guaranty  that  the  turbines  would  be  pur- 
chased, to  which  request  claimant  consented,  but  the  efforts  of  the 
board  to  find  purchasers  or  to  secure  a  guaranty  were  unavailing, 
there  is  no  obligation  on  the  Government  to  reimburse  claimant  for 
its  expense  in  producing  the  turbines,  as  there  was  no  agreement  for 
such  reimbursement,  either  express  or  implied,  and  the  turbines 
were  not  taken  over  or  commandeered  by  the  Government. 

Where  the  War  Industries  Board,  which  had  control  of  the  manufac- 
ture and  distribution  of  certain  machinery,  Issued  directions  to  man- 
ufacturer as  to  how  such  machinery  should  be  allotted  and  what 
place  such  machinery  should  take  in  the  manufacturer's  schedule 
of  production,  such  instructions  under  the  facts  of  this  case  did  not 
import  a  financial  obligation  on  the  Government.  (General  Electric 
Co.,  Cases  Nos.  419  and  420,  VI  these  Dec,  774.) 
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Where  claimant  had  a  contract  for  the  manafacture  of  a  certain  num- 
ber of  propellers  and  was  ordered  to  ship  five  propellers  for  a  certain 
purpose  and  thereupon  wrote  a  letter  to  the  effect  that  it  understood 
that  this  was  an  additional  order  but  was  immediately  informed  by 
telegram  that  the  five  were  to  apply  on  the  original  contract.  Held, 
that  there  was  no  agreement  within  the  meaning  of  the  act  of  March 
2, 1919,  whereby  the  Government  is  obligated  to  compensate  claimant 
for  loss  caused  by  this  mistake.  (Maddox  Table  Co.,  Case  No.  1915. 
VI  these  Dec.,  357.) 

Where  the  officers  and  principal  stockholders  of  the  claimant  company 
guaranteed  the  United  States  that  a  loan  of  $1,000,000  would  be  prop- 
erly expended  for  facilities,  in  the  absence  of  any  promise  they  are 
not  entitled  to  any  pay  therefor  as  they  were  merely  guaranteeing 
the  honesty  of  the  company  they  controlled.  (The  Maritime  Mfg.  Co., 
Case  No.  2533,  VI  these  Dec.,  626.) 

Where  the  claimant  was  required  to  hold  a  part  of  its  1918  pack  for 
Government  use,  and  claimant  complied,  and  after  examination  of  a 
number  of  sample  cans  the  entire  lot  was  accepted,  this  completed  the 
contract,  and  the  Government  was  bound  although  the  tomatoes  were 
inspected  and  rejected  several  months  later.  (Marsh  Market  Can- 
ning Co.,  Case  No.  2357,  VI  these  Dec,  163.) 

Where  the  nature  of  an  industry  requires  the  purchase  of  raw  mate- 
rials in  advance  of  receipt  of  orders  for  the  finished  product  and 
claimant  followed  this  approved  practice  with  respect  to  Govern- 
ment contracts,  which  were  not  awarded  on  account  of  the  inter- 
vention of  the  armistice,  it  must  be  held  that  claimant  assumed  an 
ordinary  business  risk,  and  that  the  Government,  in  the  absence  of  a 
specific  agreement,  is  not  bound  to  reimburse  loss  caused  thereby. 
Requests  by  Government  agents  to  keep  on  hand  a  supply  of  raw 
materials  in  contemplation  of  future  orders,  without  specifying 
amounts  of  such  materials  or  amounts  or  prices  of  such  orders,  are 
too  vague  and  Indefinite  to  constitute  an  agreement  within  the  mean- 
ing of  the  act  of  March  2,  1919.  (Mid vale  Steel  &  Ordnance  Co., 
Case  No.  2558,  VI  these  Dec.,  124.) 

Where  the  claimants  had  contracts  for  the  purchase  of  steel  plates, 
and  the  vendor  was  unable  to  make  deliveries  because  of  the  control 
exercised  by  the  Government  over  the  steel  industry,  which  prohibited 
the  vendor  from  filling  the  contracts,  this  was  not  a  taking  of  private 
property  of  the  claimants,  for  if  anything  was  taken  it  was  the  prop- 
erty of  the  vendor. 

Where  the  contract  of  sale  provided  that  the  vendor  should  not  be 
responsible  for  damages  caused  by  Government  control  or  inter- 
ference, the  Government  is  not  liable  to  the  claimant  for  any  such 
loss  when  there  is  no  agreement,  express  or  implied,  between  it  and 
the  claimants. 

Where  it  appears  that  the  decline  in  price  causing  the  loss  occurred 
prior  to  and  independent  of  Government  control  there  is  no  liability 
on  the  Government.  (Mill  Products  (Corporation  and  Omnia  Com- 
mercial Co.,  Cases  Nos.  737  and  748,  VI  these  Dec,  55.) 

Where  claimant  was  informed  that  because  of  unfairness  to  com- 
petitors, who  were  required  to  take  orders  for  small  rods  with  orders 
for  large  ones,  it  could  not  expect  Government  orders  for  large  size 
rods  unless  it  was  equipped  to  manufacture  small  as  well  as  large 
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brass  rods,  and  thereupon  it  procured  additional  equipment,  so  as 
to  be  able  to  manufacture  small  rods,  there  was  no  promise  of 
orders  by  the  Government  upon  which  the  expense  so  incurred  would 
l)e  chargeable  to  the  Government.  (Mueller  Metals  Co.,  Case  No. 
1248,  VI  these  Dec.,  648.) 

Where  lui  employee  of  the  Ordnance  Department  uses  his  own  ma- 
chine in  the  necessary  service  of  the  Government  in  the  perform- 
ance of  his  duties,  and  on  the  authority  of  tbe  chief  production  officer 
of  the  Philadelphia  district,  who  promised  that  the  Government 
would  pay  therefor,  an  agreement  arose  under  the  act  of  March  2, 
1919,  to  remunerate  claimant  therefor.  (William  H.  Patterson, 
Case  No.  2794,  VI  these  Dec.,  374.) 

Where,  pursuant  to  request  for  bids  for  the  manufacture  of  twill  web- 
bing, claimunt  submits  a  bid  by  telegram,  in  which  immediate 
answer  is  requested  because  of  the  necessity  of  buying  yarns,  and 
on  the  following  day  the  Government  advises  claimant  tliat  it  pro- 
poses to  send  contracts  for  a  definite  quantity  of  webbing  at  prices 
therein  si>ecifte<l,  and  subsequently  does  send  such  contracts,  there  is 
an  informal  agreement  within  the  meaning  of  the  act  of  March  2, 
1919,  and  claimant  is  entitled  to  be  reimbursed  for  loss  on  commit- 
ments for  yarns  and  for  expense  incurred  in  repairing  her  looms 
preparatory  to  the  execution  of  tlie  contract.  (Pentucket  Narrow 
Fabric  Mills,  Cases  Nos.  686  and  2304,  VI  these  Dec.,  774  and  781.) 

Where  the  proof  shows  that  a  subcontractor  could  have  canceled  its 
orders  for  material  without  loss,  but  retained  it  and  used  it  in  its 
private  business,  it  had  no  claim  for  reimbursement  for  loss,  if  any, 
on  suspension  or  cancellation  of  its  contract  with  the  prime  con- 
tractor. (Philadelphia  Boiler  Worlcs,  under  Foundation  Co.,  Case 
No.  2501,  VI  these  Dec,  198.) 

Where  claimant  was  urged  by  the  Steel  Section  of  the  War  Industries 
Board  to  increase  Its  monthly  production  of  shell  steel  and  thereupon 
purchased  materials  and  facilities  with  a  view  to  such  increased 
production,  such  stimulation  of  production  for  general  war  purposes 
does  not  amount  to  an  agreement  within  the  meaning  of  the  act  of 
March  2,  1919,  to  compensate  claimant  for  losses  on  such  materials 
and  facilities  due  to  the  intervention  of  the  armistice.  (Republic 
Iron  &  Steel  Co.,  Case  No.  1502,  VI  these  Dec.,  675.) 

Where  the  claimant  had  a  contract  with  a  municipality  in  Porto  Rico 
for  the  construction  of  a  road,  the  plan  of  which  was  changed  at  the 
suggestion  of  United  States  officers,  with  the  consent  of  the  claimant, 
and  an  Army  officer  was  designated  as  constructing  engineer  by  the 
municipality  and  made  subsequent  changes  in  the  plans,  which  dimln- 
ished  the  work  and  claimant's  compensation,  there  was  no  contrac- 
tual relation  with  the  United  States  and  no  liability  for  such  changes. 
(F.  Benitez  Rexach,  rehearing.  Case  No.  65,  VI  these  Dec,  261.) 

A  notification  of  an  award  of  a  contract  accepted  by  claimant  and  fol- 
lowed by  delivery  of  manufactured  articles  constituted  an  Informal 
contract  within  the  purview  of  the  act  of  March  2,  1919.  (Riverside 
Metal  Co.,  Case  No.  2668,  VI  these  Dec.,  993.) 

Where  it  is  doubtful  whether  the  Government  had  an  option  which  it 
could  enforce  under  a  certain  contract,  It  is  unnecessary  to  determine 
that  question  under  the  facts  of  this  case,  since  if  it  had  such  option 
the  issue  of  a  procurement  order  covering  the  property  affected  by 
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the  purported  option  constituted  an  acceptance  thereof,  and  If  the 
Government  did  not  have  such  option  the  procurement  order  and  the 
subsequent  conduct  of  the  other  parties  to  the  contract  in  acquiescing 
to  the  terms  of  the  procurement  order  and  in  consenting  to  an  ap- 
praisal of  (he  property  constituted  an  acceptance  of  the  offer  con- 
tained in  the  procurement  order. 

Where  a  contract  provides  that  the  Government  may  purchase  all  ma- 
chinery required  for  the  manufacture  of  rifles  and  machine  guns, 
such  provision  is  not  void  for  inde^niteness  If  In  the  same  instrument 
there  is  a  provision  for  selection  by  the  Government  of  such  machin- 
ery as  it  desires  at  prices  to  be  fixed  by  appraisers  to  be  appointed 
as  therein  provided,  as  the  rule  of  id  certum  est  quod  certum  reddere 
potest  applies.  (Russian  Remington  Rifle  Oontract  Trustees,  Case 
No.  2066,  VI  the^e  Dec,  920.) 

Where  claimant  had  a  subcontract  to  machine  forgings  for  3-inch  shell 
and  was  directed  by  the  Government  to  suspend  3-inch  shell  pro- 
duction and  prepare  to  handle  75-mlllimeter  shell,  and  after  con- 
siderable delay  was  awarded  a  contract  directly  with  the  United 
States  for  the  manufacture  of  75-mlllimeter  shell,  a  claim  for  loss 
caused  by  the  change  in  the  Government's  program  should  either  be 
presented  through  the  prime  contractor  or  should  be  based  upon  the 
contract  for  75-milllmeter  shell  subsequently  awarded  by  the  Govern- 
ment, since  at  the  time  of  the  change  of  program  there  was  no  privity 
of  contract  between  claimant  and  the  United  States.  The  fact  that 
the  Government  in  addition  to  suspending  the  prime  contractor's 
production,  also  notified  the  subcontractor  of  the  change,  does  not 
constitute  a  novation,  nor  does  it  amount  to  an  agreement  within 
the  meaning  of  the  act  of  March  2,  1919.  (A.  P.  Smith  Mfg.' Co., 
Case  No.  2275,  VI  these  Dec.,  157.) 

A  tentative  settlement  ngreenient.  which  is  subject  to  approval  by 
higher  authority,  is  not  binding  on  the  Government  until  so  approved. 
(South  Texas  Lumber  Co.,  Case  No.  2541,  VI  these  Dec.,  369.) 

Where  claimant,  at  the  suggestion  of  the  Government,  offered  to  devote 
the  entire  energies  of  its  factory  to  Government  work,  and  was  later 
awarded  a  formal  contract  to  .sponge,  shrink  and  dye  cloth,  which 
contract  was  not  sufllcleut  to  require  claimant's  entire  space  which 
it  had  provided  for  Government  work,  the  Government  is  not  obli- 
gated under  the  act  of  March  2,  1919,  to  reimburse  the  claimant  for 
loss  sustained  in  providing  for  the  additional  space  in  the  absence 
of  evidence  showing  that  the  Government  agreed  to  pay  such  ex- 
pense. (Theodore  Tiedemann  Corp..  Case  No.  2136,  VI  these  Dec., 
694.) 

Where  claimant  had  a  number  of  Government  contracts  in  connection 
with  which  various  Government  officers  stimulated  claimant's  pro- 
duction without  making  any  express  agreements  to  reimburse  claim- 
ant its  expenditures  thus  Incurred,  claimant  is  not  entitled  to  relief 
under  the  act  of  March  2,  1919.  (Unexcelled  Mfg.  Co.,  Cases  Nos. 
1486,  1908,  and  2165,  VI  these  Dec.,  682.) 

The  claimant  is  not  entitled  under  the  act  of  March  2,  1919,  to  reim- 
bursement for  loss  sustained  in  his  efforts  to  perform  an  alleged  in- 
formal contract  to  furnish  the  Government  a  quantity  of  castor 
beans,  where  the  evidence  fails  to  show  that  the  Government  in- 
tended to  enter  into  such  a  contract.  (Cyrus  French  Wicker,  Case 
No.  1144,  VI  these  Dec.,  403.) 
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Claimant  can  not  be  held  to  the  tenns  of  an  offer  of  compromise  settle- 
ment where  same  was  not  accepted  and  consummated,  but  in  proper 
case  is  entitled  to  recover  under  the  supply  circulars  and  the  terms  of 
the  proposed  settlement  will  be  disregarded.     (Winfleld  Webster  & 
Co.,  Oasie  No.  2635,  VI  these  Dec.,  809.) 
See  alao  Contracts,  Reoommendation  ;  Oontsacts,  CoNsmERATioN  ; 
Contracts,   Construction;    Jurisdiction;   Contracts,   Settle- 
ment. 
Contracts,  Written. 

Where  there  is  an  oral  agreement  between  a  manufacturer  and  the  Gov- 
ernment that  claimant  will  be  awarded  a  contract  for  the  manufacture 
of  a  certain  number  of  articles,  and  it  is  understood  that  special  ma- 
chinery will  be  necessary  in  order  to  manufacture  such  articles  and 
the  number  of  articles  to  be  manufactured  is  fixed  as  an  inducement 
for  the  manufacturer  to  enter  upon  the  production  of  such  articles, 
and  thereafter  a  formal  contract  is  entered  into  covering  a  portion 
only  of  the  articles,  and  on  account  of  the  armistice  orders  for  tlip 
balance  of  the  number  agreed  upon  are  not  given,  there  is  no  merger 
of  the  oral  agreement  into  the  written  contract.  (American  Can  (';>.. 
Case  No.  2216,  VI  these  Dec.,  806.) 

Under  the  well-known  rule  that  all  prior  and  contemporaneous  oral 
agreements  are  merged  in  a  written  Instrument  dealing  with  the  same 
subject  matter,  there  can  be  no  agreement  within  the  meaning  of  the 
act  of  March  2,  1919,  in  direct  conflict  with  the  written  agreement 
signed  by  the  parties.  (Brewster  &  Co.,  Case  No.  632,  VI  these  Dec, 
119.) 

Where  claimant  and  representatives  of  the  Government  make  different 
contentions  with  reference  to  their  respective  rights  under  a  previous 
contract  in  negotiating  a  settlement  thereunder,  and  with  full  oppor- 
tunity to  obtain  counsel  and  advice,  claimant  executed  the  settlement 
contract,  such  settlement  contract  Is  a  binding  obligation  upon 
claimant. 

Where  a  claimant  with  full  knowledge  of  all  the  facts  and  with  ample 
time  and  opportunity  for  investigation,  consultation,  and  considera- 
tion, and  after  consulting  with  its  attorneys,  enters  into  a  contract, 
such  contract  will  not  be  abrogated  on  the  groimds  of  duress.  (Cleve- 
land Crane  &  Eng.  Co.,  Cases  Nos.  2309  and  2310,  VI  these  Dec,  94.) 

A  written  c(»ntnict  is  presumed  to  contain  the  entire  agreement  be- 
tween the  contractins:  parties  and  parol  evidence  is  inadmissible  to 
add  to,  detract  from,  or  vjiry  its  terms ;  but  it  is  also  the  rule  that 
either  of  the  parties  may  show,  by  parol  or  otherwise,  the  existence 
and  terms  of  an  independent  agreement  as  to  a  matter  not  covered 
by  the  written  contract.  (Garford  Motor  Co.,  Case  No.  2740,  VI 
these  Dec,  1025.) 

The  contention  of  the  claimant  that  It  was  not  advised  that  the  pro- 
posed contract  wcmld  contain  a  clause  authorizing  the  (Tovemment 
to  cancel  it  under  certain  conditions  is  without  mer  t.  as  It  re  eived, 
read,  accepted,  and  signed  the  contract  and  is  bound  thereby. 
lA.  R.  Mosler  Co.,  Case  No.  2659,  VI  the.se  Dec,  10.36.) 

Where  the  proposal  submitted  by  claimant  contained  a  stipulation 
that  all  taxes  thereafter  imposed  by  Congress  should  be  taken  care 
of  or  paid  by  the  G<»vernnient,  and  this  stipulation  was  omitted  from 
the  formal  contract,  which  claimant  refused  to  sgn  or  perform  until 
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assured  and  promised  by  duly  authorized  Government  officers  that 
the  taxes.  If  imposed,  would  be  taken  care  of  through  the  medium 
of  a  separate  agreement,  and  relying  thereon  claimant  executes  and 
performs  said  contract  and  taxes  are  imposed,  an  implied  agreement 
arose  under  the  act  of  March  2,  1919,  to  reimburse  claimant  for  sucli 
taxes.  (Pierce-Arrow  ^lotor  Car  Co.,  Case  No.  2754,  VI  these  Dec., 
986.) 

All  prior  and  contemporaneous  negotiations  are  presumed  to  have  been 
merged  into  the  written  contract  embodying  the  subject  matter  of 
such  negotiations:  however,  parol  evidence  may  be  received  to  ex- 
plain the  real  intention  of  the  parties  as  to  any  terms  of  the  contract 
which  are  ambiguous,  provided  such  evidence  may  not  he  admitted 
for  the  purjwse  of  enrtoavorncr  to  create  an  ambiguity  and  so  in- 
grafting upon  the  ctmtract  new  st  pulations  nor  to  contradict  those 
that  are  plain.  (United  States  Industrial  Chemical  Co.,  Case  No.  10, 
VI  these  Dec.,  65.) 

A  written  contract  is  presumed  to  contain  the  entire  agreement  be- 
tw^een  the  contracting  parties,  and  all  preliminary  negotiations  and 
agreements  are  considered  as  merged  therein.     (Wisconsin  Zinc  Co., 
Case  No.  2617,  VI  these  Dec.,  690.) 
COST-PLI'S  CONTRACT. 
COSTS. 

Costs,  Additional. 

See  Contracts,  Ad.tttstment. 

Where  at  the  time  purcha«^  orders  are  issued  for  the  manufacture  of 
coats  and  trousers  it  is  contemplated  that  they  be  baled  for  domestic 
shipment,  and  prior  to  the'r  shipment  claimant  is  directed  to  bale 
the  clothing  for  overseas  shipment  and  incurs  additional  expense  in 
so  doing,  there  Is  an  oblleation  on  the  part  of  the  Government  to 
reimburse  claimant  for  such  additional  expense.  (Hamilton  Car- 
hartt  Cotton  Mills  (Ltd.).  Case  No.  2246,  VI  these  Dec,  90.) 

Where  claimant  received  three  contracts  for  motors — the  first  order  for 
2  experimental  motors,  the  second  for  1,  and  the  third  for  2,000,  all 
at  certain  fixed  prices — ^in  the  absence  of  a  separate  express  agree- 
ment to  pay  additional  experimental  costs,  claimant's  rights  are 
defined  and  limited  by  his  three  contracts  and  no  agreement  can  be 
implied  whereby  the  Government  is  obligated  to  reimburse  claimant 
such  additional  costs.  (Hudson  Motor  Car  Co.,  Cases  Nos.  1626  and 
1627,  yi  these  Dec.,  398.) 
Costs.  Expehtmental. 

See  Business  Risk. 

Where  the  evidence  shows  an  express  agreement  between  the  negoti- 
ating parties  in  regard  to  the  cost  of  experimental  work  to  the 
effect  that  the  Government  representative  would  recommend  the 
awarding  of  contracts  to  claimant  if  it  developed  acceptable  mate- 
rials, such  express  agreement  precludes  any  implied  agreement  as  to 
reimbursement  of  such  costs.  Accordingly,  since  contracts  were 
recommended  in  pursuance  of  the  express  agreement,  and  two  con- 
tracts actunlly  awarded,  there  is  no  merit  in  a  claim  for  the  unab- 
sorhed  exporimpntal  costs  based  upon  an  alleged  implied  agreement 
to  re!mburse  claimant  for  all  its  experimental  costs.  (E.  I.  du  Pont 
de  Nemours  Co.,  Case  No.  2021,  VI  these  Dec,  445.) 
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Where  negotiations  between  an  inventor  and  tlie  Government  relative 
to  camera  devices  do  not  culminate  in  an  agreement  obligating  the 
Government  to  reimburse  claimant  for  expense  in  connection  with 
the  development  of  such  devices,  claimant  is  not  entitled  to  recover 
expense  so  incurred.  (Sherman  M.  Fairchild,  Case  No.  504,  VI 
these  Dec.,  746.) 

Where  claimant  experiments  in  the  manufacture  of  chemicals  with  the 
anticipation  of  receiving  Government  orders  for  Its  product,  the  Gov- 
ernment is  under  no  obligation  to  reimburse  claimant  for  its  experi- 
mental expense  in  the  absence  of  an  agreement  express  or  implied. 
(Fellows  Medical  Mfg.  Co.,  Case  No.  2504,  VI  these  Dec.,  870.) 
Costs,  Legitimate. 

»S'ee  Interest. 

Where  a  corporation  is  organized  solely  for  the  purpose  of  carrying  out 
a  manufacturing  contract  with  the  Government,  there  is  an  obliga- 
tion on  the  part  of  the  Government,  upon  suspension  of  the  contract, 
to  reimburse  claimant  for  such  part  of  the  salaries  of  its  executive 
officers  for  such  time  and  in  such  amount  as  may  be  reasonably  neces- 
sary to  wind  up  Its  business.  (Breese  Aircraft  Co.  (Inc.),  Case  No. 
894,  VI  these  Dec,  884.) 

Under  the  act  of  March  2,  1919,  in  the  settlement  of  an  informal  con- 
tract, the  contractor  is  entitled  to  be  rcimbur*;ed  for  its  unamortized 
development  costs,  incurred  in  performing  or  preparing  to  perform 
the  agreement. 

A  sum  paid  by  claimant  to  two  individuals  as  a  consideration  for  in- 
dorsing Its  note  given  as  security  for  a  Government  loan  Is  not  a  re- 
imbursable item  of  cost. 

Items  of  cost  attributed  to  preparation  of  the  claim  under  a  suspended 
contract  are  not  reimbursable. 

In  the  absence  of  special  agreement,  cost  resulting  from  wage  increases 
alleged  to  have  been  made  by  advice  of  a  Government  representative 
is  not  a  reimbursable  item  of  cost.  (Chamberlain  Machine  Works, 
Case  No.  2480,  VI  these  Dec.,  242.) 

Where  the  principal  part  of  the  time  of  executive  officers  is  given  to 
the  preparation  of  unfounded  claims  against  this  Government,  no 
allowance  will  be  made  therefor.  (The  Maritime  Mfg.  Co.,  Case  No. 
2533,  VI  these  Dec,  626.) 

Fees  paid  lawyers  and  expert  accountants  to  prepare  this  claim  against 
the  Goveniment  are  not  Items  of  cost  under  the  contract  .and  not 
authorized  by  the  temilnatlon  clause  and  can  not  be  allowed.  (A.  R. 
MoRler  Co.,  Case  No.  26.59,  VI  these  Dec,  1036.) 

Under  the  facts  of  this  case  claimant  is  not  entitled  to  compensation 
for  loss  by  fire.  (The  Pentucket  Narrow  Fabric  Mills,  Cases  Nos. 
686  and  2304,  VI  these  D^.,  774  and  781.) 

There  Is  no  merit  In  a  separate  claim  for  pay-roll  expense  of  employees 
alleged  to  have  been  held  at  the  request  of  the  Government  for  the 
performance  of  a  future  contract  where' such  contract  was  subse- 
quently awarded,  especially  since  the  contract  has  been  settled  and 
the  Government  released  from  all  claims  thereunder.  (Southern  Air- 
craft Co.,  Case  No.  1881,  VI  these  Dec,  2.) 

Such  expenses  for  employees  are  not  proper  charges  under  a  cost-plus 
contract.  (The  .1.  G.  White  Eng.  Corp.,  Case  No.  1897,  VI  these  Dec, 
854.) 
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Under  the  above  circumstances,  the  salaries  and  expenses  most  be 
directly  chargeable  to  the  work  in  question;  hence  the  expense  ac- 
count of  an  employee  traveling  from  the  main  office  In  connection 
with  settlement  of  the  claim  can  not  be  allowed  as  an  item  of  cost 
under  the  contract  (The  J.  G.  White  Bng.  CJoip.,  Case  No.  2452,  VI 
these  Dec,  148.) 
See  aUo  Ck>iTTBACTs,  GonsTBrcnoN. 

D. 

DAMAGES. 

Damages,  Unliquidated. 
DECISIONS. 

Decisions,  Affibmed. 

Claim  under  the  act  of  March  2,  1919,  for  $83,701.44,  based  upon  an 
oral  agreement  for  fadlitles  in  connection  with  a  proxy-signed  con- 
tract for  rutlle.  This  board  held  that  there  was  no  oral  agreement 
and  that  claimant  was  only  entitled  to  relief  under  the  written  con- 
tract. Affirmed  on  appeal  to  the  Secretary  of  War  with  the  excep- 
tion of  one  clause  holding  that  claimant  did  not  contemplate  any 
amortization  of  the  cost  of  facilities  out  of  the  price  fixed  in  the 
written  contract.  The  determination  of  this  fact  \s  left  to  the  daims 
Board,  Chemical  Warfare  Service,  to  which  the  claim  is  now  referred 
for  settlement.  (For  the  facts,  see  the  decision  of  this  board,  Vol.  I, 
p.  7S9.)  (Buckman  &  Pritchard  (Inc.),  Case  No.  470,  VI  these  Dec, 
815.) 

This  claim  was  disposed  of  by  the  Board  of  Contract  Adjustment 
August  12,  1919,  by  denying  relief  to  the  claimant  (Vol.  I,  these 
decisions,  p.  332).  Claimant  appealed  to  the  Secretary  of  War,  who, 
upon  the  16th  day  of  February,  1920.  affirmed  the  decision  of  this 
board.  (Industrial  Engineering  Co.,  Case  No.  297,  VI  these  Dec?., 
716.) 

This  claim,  under  the  act  of  March  2,  1919»  was  decided  adversely  to 
claimant  in  a  decision  of  this  board  rendered  April  1,  1920.  Claim- 
ant requested  a  rehearing,  which  was  held  on  May  21,  1920,  but  no 
additional  testimony  or  evidence  was  introduced.  Held,  on  care- 
ful consideration  of  the  former  decision,  that  claimant  is  not  en- 
titled to  relief  and  that  the  former  decision  should  stand  without 
change.  (For  former  decision,  see  Vol.  IV,  p.  794.)  (International 
Harvester  Co.,  Case  No.  1563,  VI  these  Dec.,  1.) 
'This  claim  was  disposed  of  by  the  Board  of  Contract  Adjustment  on 
the  3d  day  of  April,  1920  (Vol.  IV,  these  Decisions,  p.  862),  by 
wh!ch  it  was  held  that  claimant  was  entitled  to  recovery  in  part. 
Claimant  appealed  to  the  Secretary  of  War,  who,  upon  the  3d  day 
of  June,  1920,  affirmed  the  decision  of  this  board.  (Llttauer  Bros., 
on  appeal,  Case  No.  2368,  VI  thes«  De<'.,  693.) 

Claim  under  the  act  of  March  2,  1919.  for  $2,839.62  based  upon  an 
implied  agreement  relating  to  the  construction  of  crossovers.  By  its 
decision  of  June  1,  1918,  claimant  was  denied  relief.  Claimant  re- 
quested a  rehearing,  which  was  granted,  but  no  additional  testimony 
was  Introduced  at  the  rehearing.  Held,  on  reconsideration  of  the 
record,  the  former  decision  denying  relief  Is  affirmed.  For  the  facts, 
see  the  prior  decisions  of  this  board  (Vol.  V,  p.  174).  (New  York 
CJentral  R.  R.  Co.,  Case  No.  2605,  VI  these  Dec,  501.) 
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This  case  was  originally  before  this  board  as  a  class  B  claim  In  Case 
No.  2257,  and  on  January  27,  1920,  this  board  rendered  its  decision 
and  issued  certificate  Form  C,  holding,  however,  that  Mr.  Soderllng 
had  already  been  paid  for  his  own  serylces.  The  case  was  returned 
to  this  board  under  General  Order  103  for  determination  of  a  dis- 
pute between  the  Claims  Board,  Air  Service,  and  the  New  York  office 
of  the  Liquidation  Division  of  the  Air  Service,  the  latter  contending 
that  this  board  was  in  error  in  finding  that  claimant  had  been  paid 
for  his  personal  services.  The  original  decision  of  this  board  is 
affirmed  and  the  relief  now  sought  by  claimant  is  denied.  For  the 
original  decision  of  this  board  see  Volume  III,  page  206.  (Walter 
Soderling  (Inc.),  Case  No.  2822,  VI  these  Dec.,  677.) 
This  claim  was  originally  heard  by  the  board  on  May  12,  1920.  (Vol. 
V,  p.  304,  these  Decisions.)  A  decision  was  made  at  that  time  deny- 
ing claimant  relief.  On  a  rehearing  had  on  June  21, 1920,  the  former 
decision  of  the  board  was  adhered  to.  The  syllabus  written  for  the 
former  opinion  applies  to  the  recent  one.  The  former  opinion  con- 
tains a  statement  of  facts  which  is  not  given  in  the  last.  (Standard 
Textile  Products  Co.,  Case  No.  2455,  VI  these  Dec.,  680.) 
Decisions,  Rei-ebsed. 

This  case  upon  rehearing  was  reversed  in  accordance  with  the  request 
of  the  special  member  of  the  War  Department  Claims  Board  as  con- 
tained in  the  memorandum  to  this  board.  By  the  recent  decision  the 
board  follows  the  law  announced  in  the  case  of  the  Specialty  Knit 
Goods  Manufacturing  Co.,  No.  341,  decided  on  June  21,  1920.  The 
facts  in  the  case  will  be  found  in  printed  volume  No.  2  of  the  De- 
cisions, page  95.  (Farragut  Textile  Mfg.  Co.,  reconsideration.  Case 
No.  246,  VI  these  Dec,  527.) 
Claim  under  the  act  of  March  2,  1919,  for  $11,910.67,  based  upon  an 
oral  agreement  in  relation  to  a  drj'-cleanlng  plant.  This  board  in  its 
decision  of  April  3,  1920,  held  that  claimant  was  entitled  to  relief. 
On  April  24, 1920,  this  claim,  together  with  case  No.  1630,  same  claim- 
ant, was  returned  to  this  board  pursuant  to  a  resolution  of  the  War 
Department  Claims  Board  requesting  that  this  board  reconsider  its 
decision.  The  case  was  accordingly  reconsidered  and  further  testi- 
mony taken.  It  is  now  held,  that  claimant  is  not  entitled  to  relief 
since  there  was  no  agreement  within  the  meaning  of  the  act  of  March 
2,  1919.  For  the  facts,  see  the  prior  decision  of  this  board  (Vol.  IV, 
p.  977).     (Model  Steam  Laundry,  Case  No.  1767,  VI  these  Dec,  154.) 

DEFAULT,  CANCELLATION  FOR. 

DEPRECIATION  OF  PLANT  EQUIPMENT. 

DIRECTIONS  TO   PROCEED  WITHOUT   WAITING   FOR   FORMAL   (X)N- 
TRACTS. 

See  Contracts,  Implied. 

DISPUTE  UNDER  CONTTRACT  EXECUTED  IN  MANNER  PRESCRIBED  BY 
LAW. 

See  Jurisdiction. 

DOCUMENTS  INCORPORATED  IN  CONTRACT  BY  REFERENCE. 

DURESS. 

Sec  Contracts,  Written. 
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ENGINEEKING  AND  DEVELOPMENT  EXPENSES. 
EVIDENCE. 

See  CoNTKACTS,  Wbitten. 
Where  the  claimant's  evidence  was  to  the  effect  that  Government  officer 
made  an  oral  agreement  with  claimant  for  5,000  airplane  propellers 
and  the  Government  officer  denies  this  and  says  the  agreement  was 
for  1,000  only  and  is  corroborated  by  letters  written  by  the  claim- 
ant, there  was  a  failure  of  proof  and  no  contract  was  established 
under  the  act  of  March  2,  1919.  (American  Sash  &  Door  Co.,  Case 
No.  251,  VI  these  Dec.,  121.) 
Where  claimant's  witness  testifies  that  a  certain  Government  repre- 
sentative told  him  that  claimant  was  to  receive  a  clothing  contract 
and  should  acquire  necessary  facilities  for  the  performance  thereof 
and  the  Government  representative's  testimony  contradicts  claim- 
ant's witness,  the  disputed  question  of  fact  may  be  determined  by 
considering  the  surrounding  circumstances  and  the  probabilities 
arising  from  such  circumstances.  (J.  Ferber,  Case  No.  2685,  VI  these 
Dec.,  419.) 
Where  there  are  apparent  errors  of  calculation  in  a  void  bUl  of  sale 
showing  the  re.sult  of  the  work  of  the  appraisers  of  certain  machin- 
ery purchased  by  thQ  Government  of  claimant  and  subsequently  an 
instrument  purporting  to  correct  tlie  bill  of  sale  is  drawn  up  and 
approved,  such  instrument,  if  the  calculations  therein  are  correct, 
constitutes  evidence  of  the  operation  and  carrying  out  of  the  agree- 
ment between  the  parties  and  it  should  be  used  by  the  Claims  Board 
in  determining  the  rights  of  claimant  to  compensation.  (Russian 
Remington  Rifle  Contract  Trustees,  Case  No.  2066,  VI  these  Dec, 
920.) 
Where  the  claimant's  witness  testified  that  he  was  authorized  and 
directed  by  a  Government  officer  to  Incur  additional  expense  by  em- 
ploying overtime  labor  and  shipping  by  express  instead  of  freight 
and  this  is  denied  by  the  Government  officer,  who  had  no  authority 
to  contract,  and  who  says  he  merely  urged  haste,  there  is  not  suffi- 
cient evidence  to  establish  an  agreement  under  the  act  of  March  2, 
1919.  (Westinghouse  Electric  &  Mfg.  Co.,  Case  No.  2584,  VI  these 
Dec..  542.) 
A  number  of  claims  disallowed  because  not  pertaining  to  work  or  sup- 
plies under  the  contract,  or  not  supported  by  sufficient  evidence; 
others  allowed  as  proper.  (The  J.  G.  White  Eng.  Corp.,  Case  No. 
1932,  VI  these  Dec,  201.) 
See  also  Procedubk. 
EXCESS  MATERIAL. 

See  Business  Risk. 
EXPENDITURES  IN  ANTICIPATION  OF  CONTRACT. 

See.  Contracts,  Anticipation. 
EXPENSES. 

Expenses  after  November  12,  1918. 

See  Jurisdiction. 
Expenses,  Experimental. 

See  Costs,  Experimental. 
Expenses,  Extra. 

See  Costs,  Legitimate. 
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EXPENSES— Continued. 

Expenses  in  Anticipation  of  Contbact. 

See  Contracts,  Anticipation. 
Expenses,  Ovebheao. 
Expenses,  Reimbttbsement. 
See  Reiiibubsemsnt. 
Experimental  Costs. 

See  Costs,  Experimental. 
Expression  of  Opinion. 
Extba  Expense. 

See  Expenses,  Extba. 
EXTRA  MATERIAL. 

Extra  Material  as  Result  of  Government  Requibbmbnts. 

F. 

FACILITIES. 

Facilities,  Agreement  to  Pay  Amortization  On. 
Facilities,  Amortization. 
See  Amortization. 
Facilities,  Increased. 

See  Contracts,  Anticipation;  Contracts,  Construction. 
Facilities,  Special. 

See  Contracts,  Construction. 
Facilities,  Unamortized. 
FAIR   VALUATION. 
FORMAL  CONTRACT. 

See  Contracts,  Formal. 

a. 

GENERAL  ORDER  103. 

Under  the  provisions  of  G.  O.  103  It  is  tlie  duty  of  this  board  to  advise 
the  Secretary  of  War  as  to  his  rights  and  obligations  where  property 
is  talcen  under  the  national  defense  act  and  to  suggest  what  steps 
should  be  taken  for  the  enforcement  of  his  rights  or  the  discharge 
of  his  obligation  in  those  cases  not  handled  under  that  act  by  the 
War  Department  Board  of  Appraisers.  (Seaboard  Chemical  Co., 
Case  No.  1679,  VI  these  Dec.,  752.) 
GOVERNMENT. 

Government  Control. 

Where  it  appears  that  the  decline  in  price  causing  the  loss  occurred 
prior  to  and  independent  of  Government  control,  there  is  no  liability 
on  the  Government.     (Mill  Products  Corp.  &  Omnia  Commercial  Co., 
Cases  Nos.  737  and  748,  VI  these  Dec.,  55.) 
See  also  Contracts,  What  Constitutes. 
Government  Needs,  Representation. 

I. 

IMPLIED  CONTRACT. 

See  Contracts,  Implied. 
INCORPORATION  OF  DOCUMENTS  IN  CONTRACTS  BY  REFERENCE. 
INCREASED  COST  OF  PRODUCTION. 
INCREASED  FACILITIES. 

See  FAcnjTDSs,  Ingrsasbd. 
INITIAL  UNABSORBED  OVERHEAD  EXPENSES. 
INSPECTION,  MISSING  PARTS. 
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INSTRUCTIONS. 

Instructions  to  Proceed  Without  Waiting  for  Format.  Contract. 
See  Contracts,  Ikplied. 
INTEREST. 

Where  the  claimant  borrowed  money  from  the  War  Credits  Board  and 
paid  Interest  on  account  thereof,  such  Interest  is  not  a  proper  claim 
under  the  suspended  contract  herein,  because  its  payment  was  not 
provided  for  in  the  termination  clause  nor  otherwise  contracted  for. 
(A.  R.  Mosler  Co.,  Case  No.  2659,  VI  these  Dec.,  1036.) 
Interest  may  be  allowed  on  capital  invested  in  indirect  materials  under 
Supply  Circular  No.  10,  section  C.  (New  York  Air  Brake  Co.,  Case 
No.  2060,  VI  these  Dec.,  1019.) 
See  also  Costs,  Legitimate. 

J. 

JURISDICTION. 

See  Contracts,  What  Constitutes. 

The  Secretary  of  War  has  no  authority  to  adjust  a  claim  under  an 
informal  contract  not  coming  within  the  provisions  of  the  act  of 
March  2.  1919.  (Aeronautical  Equipment  (Inc.),  Case  No.  Sales 
BCA-17,  VI  these  Dec.,  577.) 

In  order  to  be  effective  in  terminating  a  contract  in  the  sense  of  de- 
priving the  Secretary  of  War  of  Jurisdiction,  a  cancellation  must  be 
accepted  or  acquiesced  in  by  the  contractor.  (Aurora  Door  Hanger 
&  Specialty  Co.,  Case  No.  1617,  VI  these  Dec.,  547.) 

The  Secretary  of  War  has  no  authority  to  adjust  or  settle  a  claim  for 
damages  based  upon  a  breach  by  the  Government  of  a  formal  con- 
tract which  has  been  fully  performed.  (F.  A.  Brady  (Inc.),  Case 
No.  Sales  BCA-3,  VI  these  Dec.,  234.) 

Where  a  formal  contract  has  been  fully  performed  the  only  function 
of  this  board  is  to  determine  doubts  and  disputes  in  reference  to 
performance  in  order  that  such  determination  may  be  certified  to  the 
D^artment  of  the  Treasury  for  the  information  of  the  comptroller, 
the  Secretary  of  War  having  no  authority  to  make  settlement. 
(Breese  Aircraft  Co.  (Inc.).  Case  No  2456,  VI  these  Desc.,  884.) 

This  board  Is  without  jurisdiction  of  a  claim  under  the  act  of  March  2, 

1919.  first  presented  to  an  agency  of  the  Government  on  May  21, 

1920.  (W.  N.  &  S.  P.  Bums,  Case  No.  2739,  VI  these  Dec,  266.) 
Where  surplus  property  is  sold  by  the  Quartermaster  GeneraFs  De- 
partment at  public  auction  according  to  catalogue  and  upon  exliibl- 
tion  of  samples,  and  no  contract  within  the  meaning  of  section  3744. 
Revised  Statutes,  is  executed,  and  the  Quartermaster  General  has 
prescribed  no  regulations  for  the  sale  of  surplus  property  under 
6853b,  Complied  Statutes,  the  contract  of  sale  Is  Informal,  and  since 
such  sale  does  not  come  within  the  purview  of  the  act  of  March  2, 
1919,  the  Secretary  of  War  has  no  jurisdiction  to  adjust  a  claim  for 
breach  of  warranty  arising  from  such  sale.  (Canton  Clothing  Mfg. 
Co.,  Case  No.  Sales  BCA-6,  VI  these  Dec.,  224.) 

A  class  B  claim  filed  with  the  Board  of  Contract  Adjustment  as  an 
original  tribunal  on  I^Iay  1,  1920,  is  filed  too  late  to  be  considereil 
under  the  act  of  March  2,  1919. 

The  Board  of  Contrnot  Adjustment  has  only  jurisdiction  in  settlement 
cases  ari>iing  uml^x  formally  executed  contracts  where  the  contractor 
and  contrncting  officer  have  been  unable  to  agree  on  a  settlement 
thereunder.  (Carlisle  Commission  Co.,  Case  No.  2663,  VI  these  Dec., 
174.) 
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Where  the  Government  sells  poods  at  public  auction  by  sample  and 
the  auction  catalogues  require  the  goods  to  be  removed  from  the 
Government  warehouse  in  30  days  from  date  of  sale  and  claimant's 
bid  is  accepted  by  letter  from  duly  authorized  agents  of  the  Quarter- 
master General's  Department,  the  contract  is  an  informal  one,  since 
the  Quartermaster  General  has  prescribed  no  regulations  for  the  sale' 
of  surplus  property  under  section  6853b,  Compiled  Statutes,  and  if 
the  goods  sold  do  not  comply  with  the  sample  or  with  the  description 
in  the  catalogue  and  claimant  has  put  it  out  of  its  power  to  rescind 
and  return  the  goods,  claimant,  if  it  has  a  remedy  against  the  Gov- 
ernment, must  pursue  it  outside  of  the  War  Department,  as  the  Sec- 
retary of  War  has  no  Jurisdiction  to  adjust  a  claim  for  unliquidated 
damages  on  account  of  a  breach  of  warranty  by  the  Government, 
under  an  Informal  contract  not  within  the  provisions  of  the  act  of 
March  2,  1919.  (Classic  Mills  (Inc.),  Case  No.  Sales  BCA-2,  VI 
these  Dec,  131.) 

The  Secretary  of  War  has  no  jurisdiction  over  a  claim  under  a  validly 
executed  contract  which  has  been  terminated  by  completion.  He  is 
also  without  jurisdiction  over  a  claim  for  remission  of  liquidated 
damages  which  have  accrued  to  the  United  States.  (Citing  Haw- 
thorne case,  11  Comptroller's  Decisions,  113.)  (Cleveland  Machinery 
&  Supply  Co.,  Case  No.  295,  VI  these  Dec.,  698.) 

The  Secretary  of  War  has  no  authority  to  adjust  a  claim  for  damages 
based  upon  the  breach  of  an  Informal  contract  made  after  November 
12,  1918.  (Charles  CJohen,  Case  No.  Sales  BCA-7,  VI  these  Dec., 
141.) 

Agreements  by  agencies  outside  the  War  Department  and  not  for  a 
War  Department  purpose.  Where  the  claimant  furnished  steel  bars 
to  a  contractor,  who  was  building  barges  for  the  United  States  Kail- 
road  Administration,  and  there  was  no  contractual  relation  between 
claimant  and  the  Government,  and  there  Is  no  evidence  to  show  that 
the  Railroad  Administration  was  acting  as  the  agent  of  the  Secre- 
tary of  War  or  of  the  President  for  War  Department  purposes,  or 
that  the  barges  were  Intended  or  used  for  War  Department  purposes, 
this  board  is  without  jurisdiction  to  adjust  said  claim.  (Concrete 
Steel  Co.,  Case  No.  2674,  VI  these  Dec.  340.) 

The  Secretary  of  War  has  no  jurisdiction  of  a  claim  under  the  act  of 
March  2, 1919,  presented  after  the  expiration  of  the  period  prescribed 
in  that  act  for  the  filing  of  such  claims.  (Cowell  &  Co.,  Case  No. 
2762.  VI  these  Dec,  610.) 

When  a  claim  under  the  act  of  March  2,  1919,  is  not  presented  to  or 
filed  with  any  department  or  officer  of  the  Government  until  after 
.Tune  30,  1919,  there  was  no  authority  in  the  Secretary  of  War,  or  in 
the  Board  of  Contract  Adjustment,  to  make  settlement  or  adjust- 
ment of  said  claim.  (J.  V.  Crane  and  George  Colebank,  Cases  Nos. 
2680  and  2673,  VI  these  Dec,  498.) 

Where  claimant  has  a  formal  contract  to  perform  experiments  for  the 
Government  in  connection  with  drop  bombs,  in  which  a  maximum 
price  is  fixed,  and  after  the  experimental  work  contemplated  in  the 
contract  hns  been  fully  completed  claimant  is  orally  directed  by  the 
Government  to  perform  additional  experimental  work  and  these 
oral  directions  are  confirmed  by  letters  from  the  Engineering  Bureau 
of  the  Ordnance  Department,  claimant  is  entitled  to  recover  for  such 
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JURISDICTION— <3ontinued. 

additional  experimental  expense  as  it  may  have  incurred  under  such 
directions  which  were  given  prior  to  November  12,  1918»  but  as  to 
certain  expense  included  in  the  claim  not  ordered  until  after  Novem- 
ber 12,  1918,  the  Secretary  of  War  is  without  jurisdiction  to  adjust. 
(E.  I.  Du  Pont  de  Nemours  Co.,  Case  No.  2668,  VI  these  Dec.,  86a) 

Inasmuch  as  section  3477,  Revised  Statutes,  provides  that  any  assign- 
ment of  a  claim  against  the  United  States,  prior  to  the  allowance  of 
such  claim  and  ascertainment  of  the  amount  due  and  issuing  of 
warrant  therefor,  shall  be  null  and  void,  this  Board  is  w.thout  juris- 
diction to  entertain  the  claim  of  an  assignee,  which  was  assigned 
prior  to  the  allowance  and  prior  to  the  ascertainment  of  the  amount 
due.     (Eikenberry-Fltzgerald  Co.,  Case  No.  2881,  VI  these  Dec.,  227.) 

The  act  of  March  2,  1919,  contains  no  requirements  that  claims  there- 
under must  be  presented  in  writing.  The  word  "  presentation  "  means 
doing  some  act  in  the  presence  of  another,  and  in  the  absence  of  ex- 
press provision  in  the  act  for  the  presentation  of  claims  in  writ  ng  an 
oral  presentation  of  a  claim  to  the  War  Department  prior  to  June 
30,  1919,  is  a  sufficient  presentation  with  n  the  meaning  of  said  act. 
(Employees  of  the  Minneapolis  Steel  &  Miichlnerj-  Co.,  C3ase  No.  2099. 
VI  these  Dec.,  835.) 

The  Secretary  of  War,  and  this  Board  when  designated,  has  power  to 
settle  and  adjust  a  formal  contract  under  section  3  of  the  act  of 
March  2,  1919,  upon  such  terms  as  he  or  it  may  determine  to  be  in 
the  interest  of  the  United  States,  and  to  be  equitable  and  fair, 
although  the  contract  has  been  performed  or  terminated  in  some 
other  manner.     (Eliseo  Espaillat,  Case  No.  2666,  VI  these  Dec.,  302.) 

Rendering  an  itemized  bill  or  invoice  to  the  Bureau  of  Aircraft  Pro- 
duction prior  to  June  30,  1919,  is  a  sufficient  presentation  of  a  claim 
under  the  act  of  March  2,  1919.  (Ford  Motor  Co.,  Case  No.  2638,  VI 
these  Dec.,  134.) 

Where  claimant's  formal  contract  to  purchase  the  waste  material  at 
Camp  Dix  was  fully  performed  on  the  part  of  the  claimant  and  the 
Government  and  had  expired  by  its  own  limitation,  tlie  Board  of 
Contract  Adjustment  has  no  jurisdiction  to  adjust  a  claim  growing 
out  of  such  contract.  (General  Manufacturing  Co.,  Case  No.  2613, 
VI  these  Dec,  329.) 

Where  a  formal  contract  has  been  fully  performed,  or  has  expired  by 
its  own  limitation,  the  Secretary  of  War  has  no  jurisdiction  to 
adjust  such  contract,  or  to  make  a  supplemental  agreement  there- 
under. (General  Manufacturing  Co.,  Case  No.  2614,  VI  these  Dec.. 
256.) 

The  Secretary  of  War  has  no  jurisdiction  of  a  claim  under  the  act  of 
March  2,  1919,  presented  after  the  expiration  of  the  period  pre- 
scribed in  that  act  for  the  filing  of  such  claims.  (Haehl  Bros.,  Case 
No.  2732,  VI  these  Dec.,  620.) 

The  Board  of  Contract  Adjustment  will  not  consider  a  claim  arising 
under  the  act  of  March  2,  1919,  that  was  not  filed  within  the  time 
limit  for  filing  claims  as  prescribed  by  the  act,  to  wit,  on  or  before 
June  30, 1919.    (Young  Hester,  Case  No.  2737,  VI  these  Dec.,  571.) 

Where  a  claim,  under  the  act  of  March  2,  1919,  is  filed  subsequent  to 
June  30,  1919,  the  Secretary  of  War  has  no  jurisdiction  thereof. 
(Bert  Hise,  Case  No.  2690,  VI  these  Dec.,  172.) 
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,  The  Secretary  of  War  has  no  Jurladiction  of  a  claim  for  damages  for 

breach  of  warranty  hased  on  an  informal  contract  of  sale  not  within 
the  terms  of  the  act  of  March  2,  1919.  (Interstate  Grocer  Co.,  Case 
No.  Sales  BCA-10,  YI  these  Dec.,  186.) 

Where  a  claim  grows  out  of  a  formal  contract  claimant  has  no  remedy 
under  the  act  of  March  2,  1919.  (Ireton  Bros.,  Case  No.  2669,  VI 
these  Dec.,  350.) 

The  Board  of  Contract  Adjustment  will  not  consider  a  claim  arising 
under  the  act  of  March  2,  1919,  that  was  not  filed  within  the  time 
limit  for  filing  claims  as  prescribed  by  the  act,  to  wit,  on  or  before 
June  30, 1919.  (Henry  Knox  and  O.  O.  McWiUiams,  Cases  Nos.  2763 
and  2770,  VI  these  Dec,  573.) 

The  Secretary  of  War  has  no  authority  to  adjust  a  claim  for  damages 
arising  from  breach  by  the  Govemmoit  of  an  informal  contract  not 
coming  within  the  provisions  of  the  act  of  March  2,  1919,  either  by 
the  payment  of  money  or  the  substitution  of  other  property.  (H. 
Miller  St  Co.,  Case  No.  13,  VI  these  Dec.,  540.) 

Under  the  act  of  March  2, 1919,  the  Secretary  of  War  is  given  original 
jurisdiction  to  adjust  pay,  and  discharge  informal  agreements  fall- 
ing within  the  terms  of  said  act,  to  the  exclusion  of  other  agoicies 
of  the  Government,  and  his  Jurisdiction  is  not  ousted  by  attempted 
determination  of  claims  arising  under  such  agreements  by  adminis- 
trative agencies  of  the  Government  outside  of  the  War  Department. 
(Morgan  Engineering  Co.,  Case  No.  2454,  VI  these  Dec.,  37.) 

The  Secretary  ot  War  has  no  power  to  settle  a  claim  arising  under  a 
formaUy  executed  contract  which  has  been  fully  performed  or  which 
has  expired  by  regular  efflux  of  time. 

Where  a  formal  contract  is  terminated  by  breach  on  the  part  of  the 
oontnactor,  the  Secretary  of  War  is  without  power  to  settle  or  ad- 
Just  any  claim  arising  under  said  contract.  (National  Contracting 
Co.,  Ctese  No.  2461,  part  1,  VI  these  Dec.,  285.) 

Under  the  act  of  March  2,  1919,  a  claimant  is  not  entitled  to  be  reim- 
bursed speculative  or  possible  losses.  (The  New  York  &  Pennsyl- 
vania Railroad  Co.,  Case  No.  2800,  VI  these  Dec.,  1081.) 

Whero  a  claim  under  the  act  of  March  2,  1919,  is  not  presented  to  any 
agency  of  the  Government  prior  to  June  30,  1919,  the  Secretary  of 
War  has  no  Jurisdiction  thereof,  under  said  act.  (W.  T.  Nixon,  Case 
No.  2686,  VI  these  Dec.,  189.) 

This  board  has  no  Jurisdiction  of  a  claim  under  a  validly  executed 
and  fully  performed  contract.  (Pennsylvania  Railroad  Co.,  CJase  No. 
2493,  VI  these  Dec.,  703.) 

Where  a  validly  executed  contract  has  been  fully  performed,  a  claim 
thereunder  can  not  be  determined  by  the  War  Department,  but  must 
be  settled  by  the  Treasury  Department  or  the  courts.  (William  B, 
Perry,  doing  business  as  W.  B.  Perry  Electric  Co.,  Case  No.  2660, 
VI  these  Dec,  466.) 

The  Secretary  of  War  has  no  Jurisdiction  to  adjust  a  validly  executed 
contract  which  has  been  terminated  by  performance,  breach,  or  ex- 
piration of  time  for  performance.  (W.  B.  Price  and  Ben  F.  Vogt, 
Case  No.  2616,  VI  these  Dec,  251.) 

Under  a  validly  executed  contract  for  the  purchase  of  waste  material 
accruing  at  a  cantonment  during  a  certain  period,  this  board  is  with- 
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out  jurisdiction  of  a  claim  for  unliquidated  damages  based  upon 
alleged  failure  of  the  Government  to  turn  over  all  such  waste  mate- 
rial. The  case  of  Henry  Knight  &  Sons,  No.  1736,  relied  on  by  claim- 
ant, is  distinguished  because  in  that  case  after  the  dispute  arose  the 
parties  agreed  that  the  Government  would  either  segregate  the  dis- 
puted material  or  hold  the  money  received  therefor  as  a  stakeholder, 
pending  determination  of  the  dispute.  <W.  B.  Price  and  Ben  P.  Vogt, 
Case  No.  2615,  VI  these  Dec.,  251.) 

Where  the  claimant  had  a  formal  contract  for  the  purchase  and  re- 
moval of  waste  nmterlal  from  an  Army  camp,  which  has  been  termi- 
nated by  regular  expiration  of  time  and  been  fully  performed  by  both 
parties,  the  Secretary  of  War  has  no  jurisdiction  to  settle  a  claim 
that  claimant  had  not  received  all  the  material  he  was  entitled  to, 
which  was  first  asserted  20  months  thereafter.  Case  of  Henry  Knight 
&  Son  distinguished.  (Products  Manufacturing  Co.,  Case  No.  2616, 
VI  these  Dec.,  364.) 

Neither  the  Board  of  Contract  Adjustment  nor  the  Secretary  of  War 
have  power  to  adjust  a  claim  on  an  informal  agreement  under  the 
act  of  March  2,  1919,  where  the  claim*  was  not  presented  until  May 
18,  1920.     (A.  M.  Ratto,  Case  No.  2687,  VI  these  Dec,  184.) 

The  Secretary  of  War  has  no  authority  to  adjust  a  claim  for  damages 
based  upon  a  breach  by  the  Government  of  an  informal  contract  not 
coming  witliin  the  provisions  of  the  act  of  March  2,  1919.  (L.  F. 
Robertson  &  Sons  (Inc.),  Case  No.  B.  C.  A.  14,  VI  these  Dec.,  431.) 

The  Secretary  of  War  has  no  jurisdiction  of  a  claim  under  the  act  of 
March  2, 1919,  presented  after  the  expiration  of  the  period  prescribed 
in  that  act  for  the  filing  of  sudi  claims.  (C.  F.  Roesner;  Price  A 
Trammel! ;  F.  E.  Clayton ;  August  Herring ;  B.  J.  Clayton ;  Grimes  A 
Cope;  E.  M.  Jones;  Parker  &  Alexander;  A.  C.  Herring;  Mrs.  L.  R. 
Brookshire;  Will  Hale;  A.  V.  Livingston;  G.  C.  Ban,  Cases  Nos. 
2761,  2764,  2765,  2766,  2767,  2769,  2771,  2772,  2773,  2774,  2775,  2786, 
and  2808,  VI  these  Dec.,  507.) 

In  order  to  recover  for  expenditures  or  services  under  the  act  of 
March  2,  1919,  there  must  be  an  agreement,  either  express  or  im- 
plied, and  there  can  be  no  recovery  for  services  gratuitously  ren- 
dered and  for  which  no  compensation  was  expected.  (R.  U.  V.  Co., 
Case  No.  1664,  VI  these  Dec.,  516.) 

Where  a  claim  is  not  presented  prior  to  June  30,  1919,  this  board  can 
grant  no  relief  under  the  act  of  March  2,  1919. 

A  quasi  contract  is  not  capable  of  amendment,  and  therefore  it  is  not 
within  the  power  of  the  Secretary  of  War  or  this  board  to  authorize 
a  settlement  contract  in  order  to  compensate  claimant  for  its  loss  in 
the  performance  of  such  a  contract. 

The  fact  that  this  board  may  grant  relief  under  the  act  of  March  2, 
1919,  where  the  contract  falls  within  the  limitations  of  that  act  in 
cases  involving  compulsory  orders  under  the  national  defense  act  of 
June  3,  1916,  issued  prior  to  November  12,  1918,  where  the  claim  is 
presented  prior  to  June  30,  1919,  does  not  exclude  this  board  from 
granting  relief  to  claimant  without  resorting  to  the  act  of  March  2, 
1919,  in  cases  where  the  claim  was  not  presented  as  required  within 
the  time  limit  of  said  act  and  from  giving  relief  under  the  act  of 
June  3,  1916.  (Seaboard  Chemical  Co.,  Case  No.  1679,  VI  these 
Dec.,  752.) 
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Where  a  validly  executed  contract  bas  been  fully  performed,  the  Secre- 
tary of  War  ha8  no  Jurisdiction  of  a  claim  for  reimbursement  of  loss 
sustained  by  reason  of  alleged  unwarranted  rejection  of  articles  by 
Govemn^kent  inspectors.  (Southern  Aircraft  Co.,  Case  No.  1881, 
VI  these  Dec.,  2.) 

Where,  upon  the  suggestion  of  this  board,  arbitrators  under  a  formally 
executed  contract  have  corrected  a  mistake  in  the  document  reciting 
their  award  made  in  accordance  with  the  terms  of  a  labor-dispute 
clause  in  the  contract  so  as  to  allow  claimant  an  increase  in  the  unit 
price  under  such  contract,  there  remains  no  doubt  or  dispute,  under 
G.  O.  103,  for  this  board  to  determine. 

Neither  this  board  nor  the  Secretary  of  War  has  power  to  pay  or  order 
payment  of  moneys  under  terminated  formal  contracts.  The  power 
of  the  War  Department  in  such  matters  is  limited  to  approval  and 
certification  for  payment  by  the  Treasury  Department,  and  such 
approval  and  certification  are  not  ordinarily  functions  of  this  board. 
(Stowe  &  Woodward  Co.,  rehearing,  Case  No.  545,  VI  these  Dec.,  742.) 

Where  claimant  seeks  reimbursement  of  various  items  of  cost  incurred 
in  the  performance  of  a  number  of  contracts  all  of  which  have  either 
been  completely  performed  and  paid  for  or  partially  performed  and 
settled,  there  can  be  no  recovery  under  such  contracts.  (Unexcelled 
Mtg.  Co.,  Cases  Nos.  1486, 1908,  and  2165,  VI  these  Dec,  682.) 

Where  a  claim  under  the  act  of  March  2,  1919,  is  not  presented  to  or 
filed  with  any  department  or  officer  of  the  Government  until  after 
June  30,  1919,  there  was  no  authority  in  the  Secretary  of  War  or 
the  Board  of  Contract  Adjustment  to  make  settlement  or  adjust- 
ment of  said  claim.  (W.  H.  Vaiughn,  Case  No.  2720,  VI  these  Dec, 
270.) 

The  Secretary  of  War  has  no  authority  to  adjust  a  claim  for  damages 
based  upon  the  breach  of  an  informal  contract  made  after  November 
12,  1918.  (Louis  S.  Wandell  &  Co.,  Case  No.  B.  C.  A.  8,  VI  these 
Dec,  415.) 

The  claimant  is  not  entitled  under  the  act  of  March  2,  1919,  to  reim- 
bursement for  loss  sustained  in  the  performance  of  a  contract  to 
which  the  United  States  Government  was  not  a  party.  (War  Crete 
Shipbuilding  Co.,  Case  No.  342,  VI  these  Dec,  963.) 

Where  the  claimant  entered  into  a  formal  contract  for  the  construction 
of  concrete  boats  and  was  required  to  give  a  bond  for  the  faithful 
performance  thereof,  which  it  failed  to  do,  and  the  contract  was 
revoked  and  canceled  because  of  such  failure,  this  Board  has  no  Juris- 
diction, because  the  contract  was  terminated  by  breach  of  the 
claimant. 

In  such  case,  if,  as  claimed,  the  €k>vemment  waived  the  requirements 
of  the  performance  bond  and  afterwards  revoked  and  canceled  the 
contract,  this  Board  has  no  Jurisdiction,  because  the  contract  was 
terminated  by  breach  on  the  part  of  the  Government  (West  Coast 
Shipbuilding  Co.,  Case  No.  2296,  VI  these  Dec,  433.) 

Under  a  validly  executed  contract  for  the  sale  of  certain  material  by 
the  Government  to  a  contractor  the  function  of  the  Secretary  of  War 
is  complete  when  the  material  has  been  delivered.  Accordingly  this 
Board  has  no  Jurisdiction  of  a  claim  for  payment  of  freight  equaliza- 
tion provided  in  the  contract,  which  is  a  matter  for  the  Treasury 
Department  to  adjust.  (Western  Pipe  &  Machinery  Co.,  Case  No. 
B.  C.  A.  9,  VI  these  Dec,  337.) 
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The  Secretary  of  War  liaa  no  larlsdiction  of  a  claim  under  the  act  of 
March  2, 1919,  presented  after  the  expiration  of  the  period  prescribeJ 
in  that  act  f6r  the  filing  of  sndi  claims.  (O.  G.  Wilklas,  Day  Cage, 
J.  C.  Bumgardner,  J.  E.  &  Theo.  Lydmian,  and  Leonard  &  Smlth» 
Cases  Nos.  2738,  2789,  2795,  2796,  and  2B08,  VI  these  Dec.,  575.) 

This  Board  has  no  Jnrisdiction  of  a  claim  under  tiie  act  of  March  2, 
1919,  which  was  first  presented  on  May  24,  1020.     (T.  M.  Windham, 
Case  No.  2784,  VI  these  Dec.,  401- ) 
See  olM  CoirntACTS,  Rxpoxuation. 

LABOR. 

Labos  and  Materials  Used  in  Repaib. 
liABOR  DISPUTES  CLAUSE. 

See  Contracts,  Construction. 
lACK  OF  CONSIDERATION  IN  CONTRACTS. 
See  Contracts,  What  Constitutes. 
liATB  DELIVERIES. 

See  Waiver. 
LOSS  NOT  SUSTAINED. 

Where  claimant  has  Incurred  no  expenses  and  made  no  commitments 
between  the  date  of  an  oral  order  to  proceed  with  the  manufacture 
of  raincoats  and  the  date  he  learns  that  the  oral  contract  has  been 
sus^nded,  there  is  no  obligation  upon  the  Qovemment  under  the  act 
of  March  2,  1919.  (Lester  Austem,  rehearing.  Case  No.  266,  VI 
these  Dec,  343.) 
Where  the  claimant  bought  goods  from  the  Government  by  sample  and 
description  and  receives  the  goods  and  retains  them,  although  they 
do  not  come  up  to  sample,  sells  them  and  suffers  no  damage,  can  not 
have  a  rescission  of  the  contract.  (Charles  Cohen,  Case  No.  Sale» 
BCA-7,  VI  these  Dec.,  141.) 
Where  the  proof  shows  that  a  subcontractor  could  have  canceled  its 
orders  for  material  without  loss  but  retained  it  and  used  it  in  its 
private  busluess,  it  had  no  claim  for  reimbursement  for  loss,  if  any, 
on  suspension  or  cancellation  of  its  contract  with  the  prime  con- 
tractor. (Philadelphia  Boiler  Works,  under  Foundation  Co.,  Case 
No.  2501,  VI  these  Dec^  198.) 

M. 

MATERIAL. 

Materials  Purchaskd  in  Anticipation  of  Obdebs. 
£fee  Contbacts,  Anticipation. 
MEASURE  OF  ADJUSTMENT. 

See  Contracts,  Aajustmbnt. 
MEETING  OF  MINDS. 

See  Contracts,  What  Oonstttuiicb. 
MERGER. 

Where  a  letter  was  addressed  claimant  directing. that  in  sawing  lumber 
for  airplane  propellers  it  should  be  so  done  as  to  save  the  part  left 
for  gunstock  flitches  and  claimant  agreed  thereto  and  subsequently 
accepted  a  contract  for  1()0,<X)0  feet  of  airplane  propeller  lumber, 
the  latter  does  not  constitute  a  separate  contract,  but  is  merged 
in  the  contract ;  the  gunstock  flitches  are  incidental  merely,  and  on 
suspension  of  the  contract  claimant  is  entitled  to  be  reimbursed 
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ooily  for  such  mat^ial  aa  was  neoeaiary  to  fill  the  contract  for  alr- 
lAanepropeUerB.     fJ.  V.  StlmBon  A  Co.,  Case  No.  740^  VI  these 
Dee.,  422l) 
MBROBR  OF  ORAL  IN  WRXTTBN  CX>NTi^QTa. 

See  Contracts,  WBirrsir. 
ICETHOD  OP  ADJUSTMENT. 

See  CoifTBAOTs,  AnjusTMEirT. 
MISTAKE. 

MiSTAKK,  Mutual. 

See  Contracts,  Repobmation. 
MUTUAL  MISTAKE. 

See  CONTBACTS,  RXFOBMATIOir. 

If'. 

NATIONAL  WAR  LABOR  BOARD. 

See  Agents,  Authoritt  to  Bind  Qovernment. 
NEGOTIATIONS.  '  :     ^       r 

Nkootiations  Merged  into  WRfrncN'OowTRAeT. 

See  CoN-raACTs,  WRrrrEN. 
Negotiations  Onlt. 

See  Contracts,  Anticipation  ;  Contracts,  What  Constitutes. 

O. 

ORAL  CONTRACTS.  .  .       : 

See  Contracts,  Wbittkn,  ,  y 

ORAL  ORDERS.  , 

See  Contracts,  Implied..  ^    . 

ORDERS,  ADDITIONAL  .  , 

See  Expenses,  Extra.  f  ■ 

ORDERS,  ANTICIPATED. 

jSf€C  Contracts,  Anticipation. 
OVERHEAD  EXPENSE. 
OVERRUN  BEYOND  CONTRACT  ALLOWANCE. 

PART  PERFORMANCE. 
PASSING  OF  TITLE. 
PAYMENT. 

See  Contracts,  Adjustment;  Procedure. 
PERFORMANCE,  Substantial. 

See  Jurisdiction. 
PLANT  EQUIPMENT. 

Plant  Equipment,  Depreciation. 

See  Amortization. 
Plant  and  Equipment,  "  Spbciallt  pitoviDED.'* 
PREPARATION. 

Preparation  for  an  Anticipated  Contract. 

See  Amortization. 
Preparation  to  Perform  Contoact. 

See  Contracts,  Antk^ipatiqn. 
PRESENTATION  OF  CLAIM. 
See  Jurisdiction, 
PRIVITY  OF  CONTRACT. 

See  Contracts,  What  Constitutss. 
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PROCEDURE. 

Where  a  claim  Is  drlglnally  filed  by  officers  of  a  trade-union  as  f^ents 
for  certain  employees  only  for  increased  wages  awarded  by  tiM 
National  War  Labor  Board  other  employees  affected  by  snch  award 
may  intervene.  (Employees  of  the  Minneapolis  Steel  ft  Machinery 
Ck>.,  Case  No.  2099,  VI  the^e  Dec.,  836.) 

The  formal  contract  and  the  Informal  contract  InTolved  herein  wlU  be 
settled  on  the  principles  and  rules  governing  the  settlement  of  in- 
formal contracts,  and  claimant  is  given  further  opportunity  to  show 
his  expenditures,  commitments,  and  other  aUowahle. costs.  (Eliseo 
Espaillat,  Case  mu  2666,  VI  these  Dec.,  802.) 

Where  an  appeal  is  taken  to  the  Secretary  of  War  firom  the  decision  of 
this  Board  only  such  questions  will  be  considered  as  are  raised  by 
such  appeal,  and  in  this  case  the  decision  of  this  Board  on  rehearing, 
that  it  had  no  Jurisdiction  to  determine  a  controversy  with  reference 
to  rags  and  dippings,  will  not  be  passed  upon  by  the  Secretary  of 
War. 

Where  the  Secretary  of  War  decides  that  claimant  is  entitled  to  re- 
cover a  bonus  provided  in  a  contract  for  the  manufacture  of  uniform 
coats  from  materials  furnished  by  the  Government,  and  there  is  a 
dispute  as  to  whether  the  Government  or  the  contractor  is  entitled  to 
the  rags  and  clippings,  which  has  not  been  decided,  payment  will  not 
be  made  until  such  dispute  is  determined.  (Heidelberg,  Wolff  &  Go., 
Case  No.  aO,  VI  these  Dec.,  721.) 

A  daim  for  reimbujss^aent  on  account  of  additional.  fkciUties  under  a 
suspended  contract  containing  no  special  provisions  regarding  facili- 
ties is  to  be  adjusted  under  Supply  Circulars  Nos.  Ill  and  19.  (B.  H. 
Long  Co.,  Case  No.  2620,  VI  these  Dec.,  803.) 

Where  claimant  is  engaged  in  the  manufacture  of  acetone^  ketone,  and 
acetid  anhydride,  in  the  production  of  which  acetate  of  lime  and 
wood  alcohol  are  required,  and  which  are  d^ivered  to  claimant  by 
plants  producing  said  products  for  the  Government  under  compulsory 
order  No.  826  B/C,  issued  by  the  President  through  the  War  Indus- 
tries Board  under  the  national  defense  act,  and  claimant  operates 
its  plant  under  said  order,  and  at  the  time  of  the  termination  thereof 
has  on  hand  acetate  of  lime  and  bags  containing  same  and  certain 
quantities  of  ethyl  myth]  ketone,  the  Board  will  not  limit  its  adjust- 
ment to  the  items  claimed,  but  will  consider  in  its  adjustment  all  of 
the  products  affected  by  the  .pompnlsory  or4er.  which.^  claimant  had 
on  hand  at  the  time  the  order  was  terminated.  (Melville-Corbett 
Co.,  Case  No.  197,  VI  these  Dec.,  786.) 

The  Comptroller  of  the  Treasury  has  the  final  decision  as  to  the  dia^ 
bursement  of  public  funds  before  suit.  (Stowe  &  Woodward  Co., 
rehearing,  Case  No.  546,  VI  these  Dec.,  742.) 

The  contractor,  under  a  cost-plus  contract,  must  present  properly 
signed  receipts  or  other  undoubted  evidence  as  to  the  correctness  of 
its  pay-roll  accounts,  and  where  proper  proof  is  not  presented,  due 
to  claimant's  inefficient  accounting  system,  such  items  will  be  dla- 
allowed.  (J.  G.  White  Engineering  Ck)rp.,  Case  No.  1932,  VI  these 
Dec.,  201.) 
See  also  Evidence. 
PRODUCTION,  STIMULATION. 
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TROFIT. 

In  an  adjustment  under  the  act  of  March  2,  1919,  a  claimant  is  not 
entitled  to  any  profit.     (Alvord  &  Swift,  Case  No.  2622,  VI  these 
Dec.,  327.) 
PROFITS,  PBOSPBC3TIVB. 
PROMISE. 

Pbomisb  of  CoiVTBACr. 
PROSPBCTIVB  PROFITS. 
PROXY-SIGNED  CONTRACTS. 

See  CoavTRACTS,  Fobicai.. 

Q. 

QUANTUM  MERUIT. 
QUANTUM  VALEBAT. 

R. 

RECOMMENDATION. 

See  Contracts,  RBCOMMEin>ATioi7. 

RECOMlfENDATION  DOES  NOT  CONSTTTDTE  A  CONTRACT. 

See  Contracts,  What  Constitutes. 
Recommendation  of  Contract. 

See  Contracts,  Recommendation. 
Recommendation  of  Award. 

See  Contracts,  What  Constitutes. 
RECOVERY  FOR  REJECTED  ARTICLES  IN  EXISTENCE. 
REFORMATION. 

See  Contracts,  Canceixation. 
In  order  to  justify  the  reformation  of  a  contract  on  the  pounds  of 
mutual  mistake  the  testimony  must  be  clear  and  cogent  and  must 
establish  a  mistake  of  a  fact  having  a  present  or  past  existence  and 
must  show  that  at  the  time  of  the  execution  of  the  contract  the 
parties  intended  to  say  a  certain  thing  and  by  mistake  expressed 
another.  (Cleveland  Crane  &  Eng.  Co.,  Cases  Nos.  2S09  and  2310, 
VI  these  Dec,  94.) 
Where  a  claimant  signs  a  release  of  a  written  agreement  under  the 
mistaken  notion,  shared  in  by  the  representative  of  the  Government, 
that  it  retains  its  rights  under  a  prior  oral  agreement  which  was 
as  a  matter  of  law  merged  by  the  writing,  there  can  be  no  re-forma- 
tion of  the  instrument  containing  the  release  on  the  ground  of  a 
mutual  mistake  of  law.  (Wisconsin  Zinc  Co.,  Case  No.  2617,  VI  these 
Dec.,  690.) 
REIBfBURSEMENT. 

See  (Ik)NTRACT8,  Adjustments;  Business  Risk. 
Where  a  representative  of  claimant  made  a  trip  to  Washington  at  the 
request  of  the  Government  and  also  to  Boston,  both  of  which  trips 
were  for  the  purpose  of  informing  the  claimant  as  to  the  manufac- 
ture and  construction  of  a  machine  for  which  claimant  contemplated 
taking  contracts,  and  contracts  are  thereafter  entered  into,  there 
is  no  obligation  on  the  part  of  the  Government  to  reimburse  claim- 
ant for  the  exp^ise  of  said  trips  in  the  absence  of  an  agreement, 
express  or  implied.  (Fergus  Motors  of  America  (Inc.),  Case  No. 
2506,  VI  these  Dec.,  280.) 
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RELEASE  OP  GOVBRNMJ2^T. 

See  Contracts,  SisTTLBMENT. 
On  a  claim  based  on  an  agreement  to  boy  '^  seconds  **  at  a  discount, 
sucli  *'  seconds "  to  apply  on  the  total  number  of  articles  to  be 
manufactured  under  the  contract,  relief  must  be  denied  wliere  claim- 
ant lias  not  only  released  the  Government  from  all  claims  under 
the  contract  but  has  also  been  compensated  for  the  small  portion 
of  the  contract  which  had  not  been  completed  at  the  time  of  its 
suspension.  (Chalmers  Knitting  Co.,  0^^  No.  456,  VI  these  Dee, 
586.) 
Although  claimant  may  have  advised  Government  officers  that  she 
had  made  no  commitments  for  the  necessary  yam  to  fill  her  con- 
tracts and  had  signed  a  statement  that  she  was  willing  to  accept 
cancellation  without  claim  for  1^,  these  statements  would  not 
amount  to  a  release  of  the  claim  if  in  fact  commitments  and  ex- 
penditures had  been  made  on  the  strength  of  the  contract  and  such 
statements  were  mode  in  ignorance  and  under  misapprehension  of 
claimant's  rights.  (The  Pentucket  Narrow  Fabric  Mills,  Oases 
Nos.  686  and  2904,  VI  these  Dec.,  774  and  781.) 
Where  a  supplemental  agreement  in  settlement  of  a  formal  contract 
contains  a  general  release  of  all  demands  and  claims  growing  out 
of  the  original  contract,  the  contractor  is  barred  from  recovery  on  a 
supplemental  claim  .for  continuing  expenses ^ accruing  after  exe- 
cution of  the  release  but  growing  out  of  the  original  contract 
(Raymond  Engineering  Corp.,  Case  Na  2470,  Yl^h^se  Dec.,  510.) 
Where  claimant  ent^ered  into  a  cancellation  agreement  qf^fi  formal  con- 
tract which  contained  a  general  release  of  the  Government  of  all 
claims  arising  under  the  canceled  contract,  this  cojistitutes  a  com- 
plete release  of  the  Government  on  all  claims  prising  from  or  founded 
on  preliminary  negotiations  which  were  merged  in  the  formal  written 
contract  (Wisconsin  Zinc  Co.,  Case  No.  2617,  VI  thes«  Dec.,  690.) 
REPAIRS. 
REPRESENTATION. 

repbesei7tati0n  of  €rov£l(nment  needs. 
Repb£sei«tation  Regabding  Fubtheb  Orders. 
REVISED  STATUTES. 

See  Ck)NTRACT8,  Fqrmai^ 
REVISED  STATUTES,  SECTION  3477. 
REVISED  STATUTES,  SECTION  3744. 

Bee  Jurisdiction. 
RIGHTS. 

Rights  of  Pasties. 

See  Contracts,  Construction, 

S. 
SALARIES. 

See  COBTB,  LEGimiATB. 

SECRETARY  OF  WAR,  JURISDICTION. 

See  JxntisDiGTioN. 
SETTLEMENT  CONTRACTS. 

See  Contracts,  Settleuent.  < 

SPECIAL  FACILITIES. 

See  Contracts,  C!onstruction. 
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SPECIFICATIONS. 

SPBCIFICATIOlva,  CHAIfttB. 

See  CoNimACTS,  IicrLin). 
STIMULATION  OF  PRODUCTION. 
SUBCONTRACT  MADE  BY  GOVERNMENT  ORDER. 
SUBCONTRACTORS. 

See  Contracts,  What  Constitijtks. 
SUSPENDED  CONTRACT. 

See  CoNTBACTSy  Adjusticknt. 
SUSPENSION. 

Suspension  and  Rkimbuxskmbnt  of  Contract. 

See  CoNTBACTs,  Suspension. 
Suspension  oe  Cancellation. 

T. 

TERMINATION. 

Terminated  Proxy-Signed  Contract. 
Termination  Clause,  Conbtruution. 

See  Contracts,  Construction. 
Termination  of  Contract. 

See  Contracts,  Termination. 
TIME  LIMIT  FOR  FILING  CLAIMS. 

See  Jurisdiction. 
TITLE  PASSING. 
TORTS. 

See  Jurisdiction. 
A  corporation  is  liable  for  the  torts  of  its  agents  acting  within  the 
scope  of  their  authority,  and  it  makes  no  dilference  that  the  torts 
constitute  a  crime,  since  the  old  doctrine  that  felony  merges  a  tort 
is  no  longer  the  law.  It  is  immaterial  that  the  proceeds  of  the  thefts 
went  to  the  conspirators  and  not  to  the  corporation.  (Horowitz  & 
Moskowitz  (Inc.),  Case  No.  1461,  VI  these  Dec.,  911.) 
See  also  Agents. 

U. 

UNABSORBBD  OVERHEAD  EXPENSES. 
UNAMORTIZED  FACILITIES. 

See  Amortization. 
UNLIQUIDATED  DAMAGES. 

See  Jurisdiction. 

V. 
VAGUE  AGREEMENT. 

See  CJoNTRACTs,  What  Constitutes. 

W. 

WAIVER. 

Where  the  purchase  orders  called  for  deliveries  within  30  days  and 
deliveries  were  delayed  by  failure  of  railroads  to  furnish  cars, 
requests  by  the  Government  for  deliveries  and  acceptance  thereof  is 
a  waiver  of  such  delays.  (Carlisle  Commission  Ck).,  Case  No.  2428, 
VI  these  Dec.,  334.) 

Where  claimant  contracted  to  deliver  steel  at  a  specified  date  the  (5ov- 
emment  waived  its  rights  as  to  the  time  of  delivery  by  accepting  the 
Meel  on  a  later  date.  (Kansas  City  Structural  Steel  (>).,  Case  No. 
2684,  VI  these  Dec.,  1002.) 
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« 
WAIVER— Continued- 

Where  a  subcontractor  received  a  Qovemment  requisition  containing  a 
provision  that  confirmation  and  payment  would  be  made  by  the  prime 
contractor,  the  Government  obligated  itself  to  protect  the  subcon- 
tractor against  loss  suffered  by  it  on  account  of  failure  of  the  prime 
contractor  to  confirm  the  order.  (Levy  Overall  Co,,  Case  No.  1548, 
VI  these  Dec.,  728.) 
WAGES  BELOW  STANDARD. 

See  CONTBACTB,  C0I7STRUCTI0N. 

WARRANTY. 

Where  the  contractor  did  not  terminate  the  contract,  but  proceeded  to 
manufacture  the  clothing  out  of  the  materials  finally  furnished  by  the 
Government,  such  action  did  not  necessarily  constitute  a  waiver  of 
damages  arising  from  the  Government's  default  Where  the  con- 
tractor continuously  protested  against  the  delay,  there  was  no  waiver 
merely  because  the  protests  showed  a  misconception  of  the  rights  of 
the  contractor.  (Philip  Carey  C^.,  Case  No.  1491,  VI  these  Dec,  389.) 
WORK,  ADDITIONAL. 

See  Ck>NTBACT8,  Implied. 
WRITTEN  CONTRACT. 

See  CoNTBACTs,  WarrTKN. 
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